2/16/67
Memorandum 67-18
Subject: Senate Bill No. 254 {Good Faith Improvers)

Attached as Exhibit I (pink) is a revision of this bill designed to
effectuate the decisions made at the last meeting. The exact language
has not been approved. Attached as Bxhibit II {yellow) is a draft of a
report for the Senate Committee on Judiciary revising the comments to
refleci the changes to be made by amendment of the bill.

The following matters are noted for your attention:

Inprovements on public land; improvements by public agencies

The revision of Section 871.2 has the effect of making the statute
not applicable where the improvement is made by a public entity. The
Comment to Section 871.2 has been revised to make this clear.

An express provision has been added to provide that the statute is
applicable where the improvement is made to land owned by & public entity.
See Section 871.5(d).

Municipal court Jurisdiction

We have added a reference in Section 871.3 to Section 396 (general
section dealing with transfer of actions involving questions beyond
Jurisdiction of court). The Comment to Section 871.3 has also been
revised to make it clear that the action is to be transferred to the
superlor court if determination of the cross-complaint or counterclaim

filed in the pending municipal court action would necessarily involve

questions beyond the jurisdiction of the municipal court. This effectuates

the decision made at the Jamuary meeting.

Statute of limitations

This problem is covered by subdivision (b) of Section 871.3. BSee

the Comment to Section 871.3 for a statement.of the effect of subdivision (b).
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Revision of Section 871.5

Approved as to form and substance al Jamuary meeting.

Position of State Bar

You will recall that CAJ took a2 dim view of the desirability of the
proposed legislation, especlally if it applies in encroachment cases.
The Board of Governors concurs in the viewé of CAJ and has directed that
the Commission be advised of that fact.

Respectfully submitted,

John H. DeMoully
Executive Secretary

""""""
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Memo 67-18 EXHIBIT I

SENATE BILL o No. 254

T e

Introduced by Senator Bradley

'February 6, 1967

s

REFEBRED 0 COMMITTEE ON JUDICIARY

kb et ek b
ChEEREERcomaaahwme

An act to amend Section 741 of, end add Ghapier 10 (oom
- mencing with Section 871.1) to Title 10 of Part 2 of, the
Code of Civil Procedure, relating to real properiy. '

The people of the State of California do enact as follows: .

Sporon 1, Seection T41 of the Code of Civil Procedure is

‘amended to read:

T4L  (a) As used in this section, ‘‘good faith smprover’’

- has the meaning given that term by Section 871.1 of this code.

fb) When damages are claimed for withholding the prop-

- erty reecvered, upen which permenent and improvements have

heen made on the property by a defendant ; or kis predecessor
in interest as o good foith improver these nnder whem he
elnims; holding-under eclor of title advorsely to the elaim of
the plainiiff; in good faith, the velue of amouni by which such
improvements enkhance tke value of the land must be allowed

© 'ag a setoff against such damages,

Szc. 2. Chapter 10 (commencing with Section 871.1) is

added to Titla 10 of Part 2 of the Code of Cnnl Procedure, to

read:
LEMSLATIVE COUNBEL'S DIGEST

'8B 254, as introduced, Bradley (Jud.). Real property.

Amends Bee. 741, and adds Ch. 10 {eommencing with Sec. 871.1),
Title 10, Pt. 2, C.C. P.

Defines “good faith improver’’; and establishes procedure for giving
sneh person relief for improvements on land of another that enhance
the value of the land in mistaken belief that he, the “‘good faith im-
prover,’’ owns the lend, where existing forms of relief are inadequate.
Makes related changes in provision for set-off by property improver in
damage action against him for withholding the property.

Vote—Majority ; Appropriation—No; State Expense—No.
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4 871.1. As used in thiy chapter, ‘“‘good faith improver”
5 means:

6 {a) A person who makes an improvement to land in good

T faith and under the erroncous belief because of a mistake
8 either of law or faet that he (1) iz the owner of the land or
9 (2) is entitled to possession of the land for not less than 15
10 years from the date that he first commences to improve the
11 land,
12 fb)} A speeessor in interest of a person described in sub-
13  division (a). .
14 871.2. .Asused in this chapter, *‘ person’’ includes s natural
15 person, corporation, unineorporated ssssocdalion, .gesernoeat
p o HEAFT Vi o N B =g v e g ma g S H TS .-'t-m..... t“r'U oT more permm

association : ; ) inel
17 having a joint or common interest, and any other lepal or nolude a govern-
18 commercial entity, whether sneh person is acting in bis own § ment or goverrmemtal

18  yight or in a representative or fiduciary capacit, gubdivision or ageney
20 1.5_A A good faith improver may bring an orginal aetion 3 ,
21 in the superior court orfmay file a ¢ross-complaint or counter-

22 ¢lsim in a pending action in the supertor or mumepal ¢o » subdlect to Sectior
23 for relief under this chapter. o

{b) an action for relief under thi: ghapter
shall be cormenced within the tinme prescrived
for the commencement of an action for the recovery
of resl wroperiy under Chapter 2 (eommencine with
Sectizn 315) of Title 2 of Part 2 of this code,
24 §71.4. The conrt shall not grant relief under this chapter
95 if the conrt determines that the right of setoff under Section
26 - 74% of the Code of Civil Proeedure or the right to remove the
27 improvement under Section 1013.5 of the Civil Code provides
9% the good faith improver with an adequate remedy.
29 71.5. {(a) Subject to Section 8714, the conrt seewfeffect ‘ shall }
30  soch an adjustment of the rights, eguities, and interests of the
31 good faith iwprover, the owner of the land, and other in- '
32 terested parties {inecluding, but not limited to, lessees, lien-
#3  holders, and encumbrancers) as is cobsistent with substantial
34 justice to the parties under the eireumstances of the case. The
35 relief granted shall protect the owner of the land upon which
36 the improvement was constructed againsl pecuniary loss but
37 shall avoid, insofur as possible, enriching him unjustly at ihe
38  expense of the good faith improver.
33 (b) Where the form of relief provided in Section 8?}.6

40 __wa ially achieve the objectiye stated in subdiyision
ghall } 41 (a), the court mepm-aid)granyfreliel skesdhin.g 11
42 that-gection. In other cases, the counrt T

43 further relief as may be necessary to achieve that objective.
44 {¢) This chapter does not afiect any legal or equitable de-
45 fenses, such as adverse possession, estoppel, or laches, that may
46 be available to 2 good faith improver.

" but does nob N

{d) This chapter applies where the good faith
improver makes an improverent to land ocwned by a
government or governmentald subdivision or agency.

47 871.6. (a) As used iu this section, ‘‘special assessment’’
48 wmeans a special assessment for an improvement made by a
49 publie entity that benefits the land.

50 {b) In granting relief to a good faith improver under this
51 section, the eourt shall first determine:
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(1) The sum of (i} the amount by which the improvement
enhances the yalue of theland and (3) the amount paid by the
good faith improver and his predecessors in interest as taxes,
and as special assessments, on the land as distinguished from
the ifprovement. ' _

(2} The sum of (i)} the reasonmable value of the use and
ocenpation of the land by the good faith improver and his
predecessors in interest and (1) the amount ressonably ia-
earred or expended by the owner of the land in the action,
including but not limited to any amount reasonzbly inenrred
or expended for appraizal and attorney's fees.

{e¢} If the amount determined under paragraph (1) of sub-
division (b) exceeds the amount determined under paragraph
{2) of subdivision (b), the ecourt may require the owner of the
land upen which the msprovement was made to eleet, within
such time as is specified by the court, either:

{1} To pay the difference between such amonnts to the good
faith improver or to such other parties as are determined by
the court to be entitled thereto or into couwrt for their benefit;
and, when sueh payment is made, the court shall enter a
judgment that the title to the land and the improvement
thereon is guieted in the owner as against the good faith im-
PTOVEr; Or

{2} To offer to transfer all of his right, title, and inferest in
the improvement, the land upon which the iImprovement is
made, and such additional land as is reasopably necessary to
the convenient use of the improvement to the good faith im-
prover npon payment to the owner of the amount gpecified in
subdivision (d).

{@) The amount referred fo in paragraph (2} of sabdivi-
gion (¢) shall be computed by:

(1} Determining the sum of (i) the value of the land upon
which the improvement is made and such additiona] land as is
reasonably necessary to the convenient use of the improvement,
excluding the value of the improvement, (3i) the reasonable
value of the nse and occupation of such land by the good faith
improver and his predecesgors in interest, (iii) the amount
reasonshly incurred or expended by the owner of the land in
the action, including but jot lHmited to any amount reasonably
incurred or expended for appiaisal or attorney’s fees, and {iv)
where the land to be transferred to the improver is a portion of
2 larger parcel of land held by the owner, the reduction in the
value of the remainder of the pareel by resson of the {ransfer
of the portion to the improver; and

(2) Bubtracting from the amount determined under para-
graph (1) the sum of the amounts paid by the geod faith im-
prover and his predecessors in interest as taxes, and as speeisl
assessments, on such land as distinguished from the improve-
reent,

{¢) If the owner makes the election provided for in pare-
graph (2) of subdivision (¢} and the good faith improver
does not accept the offer within the time specified by the court,
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the court shall enter a judgment that the title to the land and
the improvement thereon is quieted in the owner as against the
faith improver. :

(£) If the owner of the land fails to make the election au-
thorized by subdivision {¢) within the time specified by the
court, the good faith improver may elect to pay to the owner
the amount specified in subdivision {d); and when suck pay-
ment is made, the court shall enter a judgment that title to
the improvement and the land reasonably necessary to the con-
venient use of the improvement is quieted in the good faith
improver as against the owner.

(g) If the election provided for in paragraph (1) of sub-
division {e) is made, the court may provide in the judgment
that the payment required by that paragraph may be made in
such installments and at such times as the court determines to
be equitable in the circumstances of the particular case. In
such ease, the good faith improver, or other person entitled to
payment, shall have a lien on the property to the extent that
the amount so payable is unpaid.

(h) If the offer provided for in paragraph (2) of subdivi-
sion (¢} is made and aceepted or if the election authorized in
subdivision (f) is made, the court shall set a reasonable time,
not 10 excoed three months, within which the owner of the land
shall be paid the entire amount determined under subdivision
{d). I the good faith improver fails to pay such amount
within the time set by the court, the court shall enter a judg-
ment that the title to the Jand and the improvement therson
is quieted in the owner as against the good faith improver.
1f more than one person has an interest in che land, the per-
sons having an interest in the land are entitled to receive the
value of their interest from the amount paid under this sub-
division,

Szc. 3. This act applies to any action ecommenced affer its
effective date, whether or not the improvement was constracted
prior to its effective date. If any provision of this aet or ap-
plication thereof to any person or cireumstanee is held invalid,
sueh invalidity shall not affect any other provision or appli-
cation of this act which can be given effect without the invalid
provision or applieation, and to this end the provisions of this
act are dedared to be severable.



e 67-18 EXHIBIT 1II

DRAFT C¥ REPORT FOR SENATE COMMITTEE ON JUDICIARY

REPCRT OF SERATE COMMITTEE ON JUDICIARY ON SENATE BILL NO. 254

In order to indicate more fully its intent with respect to Senate

| Bill Fo. 254, the Senate Committee on Judiciary makes the following report.
Except for the revieed eccomments set out .belcw, che comments contained‘

under the variocus sections of Senate Bill Neo. ésh as set out in the

Reconmerdation of the Celifornia Law Revision Commission Relating to the

Good Faith Improver of Land Ovned by Another (October 1966) reflect the

intent of the Senate Committee on Judiciary in approving the varicus
provisions of Senate Bill No. 25h.

The following revised cofments to various sections of Senate Bill Fo,
254 also reflect the intent of the Semate Committee on Judiciary in Approe
ving Senate Bill No. 25k, ’

Se p‘_ﬁ ion 8T1.2

Comment. This chapter do&; not apply where a public entity improves
land owvned by ancther. See Seé‘i:ions 871.2 (defining "person") and 871.1
{defining "good faith improver"). '/here a public entity is the improver,
relief under this chapter is ubhecessary; the public entity may bring a
condemmation action to acquire the land, and the ovmer of the land may bring
an inverse condeémnation action fo recover damages for the taking. Relief
is available under this ‘gha‘ptpr, however, _where a good faith improver makes

an improvement on land owned by a pub._lic entity. See Section 871.5(4).




Scetion 871.3

Comment, Subdivision (a) of Section 871.3 is based on Code of Civil
Procedure Section 1060, relating to declaratory relief. Uhere relief is
sought by cross-complaint or counterclaim in a rending action in mumnicipal
court and determination of the cross-complalnt or counterclaim will neces-
sarily involve the determination of questions not vibhih the jurisdiction
of the municipal‘court, the action must be transferred wo the superior court.
See Code of Civil Procédure Section 396.

The statute of limitations established by subdivision (b) of Section
871.3 applies dnly to.an action for relief commenced by the good falth
improver; it does not apply wheré an-actiun is commenced by the owner of
the land.and the good faith improver seeks relief under.this chaptef by way

of cross-compleint or counterclaim in that setion.




