252 2/13/67
lfemorandun 67-15

Subjects: Study 52 - Sovereign Irnnunity

We attached a letter from the office of the Legislative Counsel and
various attachments referred to in the letter. Assemblyman Earle P.
Crandall wishes to have the foimer law relating o damage by mobs and
riots reenacted. See the Legislative Counsel opinion for a statement of
the prior law and the effect of the enactment of the 1963 legislation on
governmental liability.

What action does the Commission wish to toke on the request of
Asgemblymaen Earle P, Crandall?

Respectfully submitted,

John H., Debloully
Executive Secretary
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Mr, John H, DeMoully, Executive Secretary
California Law Revision Commission

School of Law

Stanford, California 94305

Governmental Immunity ~ #11022

! Dear John:

I am enclosing for your consgideration a letter
which I have received from Assemblyman Earle P. Crandall
requesting that we obtain an opinion on the subject
matter of the attachments from the California Law

Revision Commission.

With kindest personal regards,

{

s

’ fﬁt;?ﬂ .
George H. Murphy
Legislative Counsel

GHM:11b - ,
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Assemhly
Calitornia Legislature

EARLE P. CRANDALL

L ASSERBLYMAN, TWENTY-FIFTH DISTRICT

January 30, 1367

Mr. Gecrge Murphy
Legislative Counsel
Room 3021, State Capitol

Dear Mr. Murphy:

The attached is self-exp
obtaining an opinion on
Law Revision Commission.

Thank v&:.

EPC: fw
Encls,

lanatory. Would appresiate your
this subject from the California

Sincerely,

-

5 / e

ARLE P. CRANDALL
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Honorable Zarle P. Crandall
Assembly Chamber

Rio* Damage - Goverrmental Tmmunity - #9222

Dear Mi», Crandall:
QUESTION
fou have asked for the history of, and Informa-
tlon 1:%atling to, Section 50140 and following of the
Govermmen™ Cade,

OPINION AND ANAL¥STIS

Unt2l 1963, absolute liability was imposed upon
local entlties 2oy damages caused by mobs or riots to
broperty within their boundaries by Article 6 (commencing
with Section 50140}, Chapter 1, Part 1, Division 1, Title
5 of the Govermmeni Code, o

Former Artiele 5 (commencing with Section 50140},
Chapter 1, Part 1, Division 1, Title 5 of the Government
Code reads as follows: e

"Article 6. Damage hy Mobs and Riots

"50140. 4 loeal agency® is responsible
Tfor damage by mobs or riots %o property
within 1ts boundaries, "

"50141, Such actions shell be Gried
in the county where rhe praperty damaged is
sltuated and shall be commenced within one
year after the commission of the act com-
plained orf,"

* For purposes of these provisions "local agency"
meéant a county, city, or city and county (Gov. C.
Sec. 50001).
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"50042, The plaintiff in any such
action shall not recover if the damage was
alded, sanctioned, or permitted by his
negligence,"

50143, On the certificate of the
presiding Judge or clerk of the court render-
Ing Judgment agalinst the local agency for
damages by mobs or riots, the legislative
body, by ordinance, shall cause a warrant to
be issued on the general fundf which shall
be paid in 1t8 regular order,”

"50144, Within three years, at the
proper times, the leglslative body shall
levy and cause to be collected a tax on
the taxable property of the local agency
for the payment of the warrant."

50145, When the levees and other
works of reclamation of a district are
damaged or destroyed by mobs or riots and
an getion is brought for damages, 1t shall
be prosecuted by the Attorney General in the
name of the people of the State of California.
The amount recovered shall be paid to the
treasurexr of the county, who shall credit
it to the district."

' These provisions were added by Chapter Bl of the
Statutes of 1649, page 259, They were Qerived from Chapter
344 of the Statutes of 1867-1868, page 418, which was
codified by Sections 4452 et se%. of the Political Code which
was enacted in 1872. Seetion 4452 of the Political Code
w%s amended by Chapter 290 of the Statutes of 1907, page
563.

In 1963, the Legislature repealed Article 6
(Ch. 1681, Stats. 1963) in the process of revising the
statutes relating to sovereign immunity., The revisionary
leglslation was recommended by the California Law Revislon
Comuisasion, whose recommendation as to Article 6 stated:

' "Sections 50140 to 50145 are inconsistenst
with the leglslatlion recommended by the
Commigsion. Sections 50140 to 50145 impose
absolute l1lilability upon clitlies and counties
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for property damages caused by mobs or
riots within their boundaries. These
sections are an anachronism in modern
law. They are derived from similar
English laws that date back to a time
when the government relied on local towns-
people to suppress riots. The risk of
property loss from mob or riot activity
is now spread through standard provisions
of insurance policies. Sections 50140 to
50145 should, therefore, be repealed, "

(Vol. 4 California Law Revision Commission
Repgrg?, Recommendations and Studies (1963),
p. OF

The 1963 Study Relating To Sovereign Immunity of:
. the California law Revisionh Commission containg the
additicnal information on the sections in question set out
below. It should be noted, however, that only the recom-
mendation of the commission, which we have quoted above, is
expressive of commission intent while the study is only
intended as source material for the problems considered
(Vol. 5 California law Revision Commission Reports,
Recommendations and Studies (1963), Preface P. V).

"7. Damage from mob or riot

"The earliest statutory waiver of
soverelgn immunity in California appears
to be the mob violence act passed in 1868,
which was later codified as part of the
Politlical Code. In 1ts present form, the
Bame statutory policy is declared in Section
50140 of the Government Code: ,

"A local agency is responsible for
damage by mobs or riots to property
within its boundaries.

The term 'local agency! is elsewhere defined
to mean 'county, city, or city and county,!

"This provision appears to be based upon
the famous English Riot Act of 1714, which
declared that the inhabitants of any 'Hundred!
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or of any city or town in which property
is damaged by three or more persons
‘unlawfully, riotously and tumultucusly
assembled® shall be 'liable to yield
damages to the Person or Persons injured.’!
Though as few as three persons was
sufflclent to impose civil liability for
damage to property, the Act also made it
a capital offense for riotous tpersons to
the Number of twelve or more! to fail to
disperse within one hour after 'reading the
Riot Act.' The Californiz statutes are
silent regarding the requisite number of
persons necessary to constitute a mob or
riot for purposes of civil damages,
although a minimum of two persons is
sufficient for penal purposes, Whether
this penal standard would be applied to
the provisions regarding civil liabllity
is a matter of conjecture,

"Without regard to the penal aspects
of riotous conduct, the policy implieit
in these mob viclence statutes appears to
be predicated on the view that it is not
unfalir to spread the risk of loss from
criminal disorders upon.the inhabitants
of the public entity vested with responsi~-
bility and legal authority to prevent and
suppress them. Thils 1lability is a form
of indemnification not founded on fault,
for it exists without the necessity for
plaintiff to establish any negligence or
nonfeasance on the part of law enforcement
authorities. Recovery, however, is denied
if the damage was aided, permitted or
sanctioned by the plaintiffts negligence,
as when plaintlff, with notice of impending
danger, failed to use reasonable diligence
to notify the responsible authorities. The
recoverable damages extend only to plain-
tiff's loss of or injury to property--meaning,
in all likelibood, only tangilble, corporeal
property. Such recovery is deemed to be
compensatory in nature and not punitive.

"Sinece 11iability exists solely by
virtue of the statute, 1t would seem that
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the abrogation of governmental immunity by
Muskopf would have ne direct effect upon the
recoverabllity of property damage caused by
mob vidlence. In the absence of govern- -
mental immunity, however, public entifties may
now be liable for personal injuries sustained
as a result of a negligent or other tortious
faillure on the part of law enforcement
personnel fo control or suppress a mob or
riot. The policy considerations relevant to
such possibility will be discussed at a later
point in this study.”

(Vol. 5 California Law Revision Commission
Reports, Recommendations and Studies {1963},
pp. 72 and 73, footnotes omitted)

"e..As already pointed out [above],
Section 50140 of the California Government
Code makes citles and counties liable for
property damage caused by mobs or riots,
without regard for fault. The underiying
basis for such liability, at least in part,
would seem to be that the failure of the
community to prevent mob violence, when
acting either through 1ts police personnel
or through private action of individual
citizens, justifies distributing the risk
of loss over the taxpayers at large. In
the absence of sugh a statute, of course,
entity llabilicy for fallure to protect
against mob vlolence ordlnarily has been
denied, Comparable statutes in several
other jurladictions, Including notably
Iliinois, Kansas, an¢ New Jersey, have
long accepted 1iability not only for
property damage but also for personal
injuries from mob violence, unlike the
California provision. Yet the rationale
which supports recovery for property
damage would seem to apply equally~~or,
possibly, with even greater vigor in the
estimation of those who value personal
-interests above property Interests--to
personal Injuries and death resulting from
such clvil disorders. If the general policy
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of Section 50140 is sound--as it is be-
lieved to be~-consideration should be
given to modifying its terms to include
therein liability for personal injuries

as well as property damage, and possibly
to defining more accurately and realistic-
ally the crucial terms, 'mob' and 'riot,'"

{(Vol. 5 Catifornia Law Revision Commission
Reports, Recommendations and Studies {1963},
pp. 451 and 452, footnotes omitted)

Tn ""California Government Tort Liability' (California
Continuing Education of the Bar Practice Book No. 24, 1964),
Professor Arvo Van Alstyne, consultant to the Law Revision
‘Conmission, during its two-year study of sovereign immumnity,
stated in regard to the repeal of Article 6:

" . .Repeal of this statute [the mob violence
statute] does not necessarily mean that the
government is no longer liable for injuries
inflicted by mob or riot; but any such lia-
bility must be predicated on the general
liability provisions of the California Tort
Claims Act and subject to its immunities."
(p. 45)

', .., These sections have not been supplanted.
Liability might be imposed in certain circum-
stances for a public entity's failure to exercise
reasonable diligence to discharge a mandatory
duty, imposed by emactment, relating to the

control and suppression of mob violence."
{p. 668)

Very truly yours,

George H. Murphy
Legislative Counsel

oy [t =

5 .
Tracy 0. Powell, II
Deputy Legislative Counsel
TOP:AS
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January 17, 1967

Mr. Earle P. Grandal}
State Capitol
Sacramento, California

Dear Earle:

I have read your letter of January 9, 1967, and
I'11l be darned if T know why you are cautious about
introducing legislation about such a sensitive area.

You can gather your refusal caused a sensitive reaction
Oon my part. :

Everything contained in Ehe Legislative Counsel's

opinion bolsters everything I have told you.

I repeat, if you have guts enough to enter and
fight for this legislation, you will be a hero.
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Assemblyman Earle P, Crandall
State Capitol Building
Sacramento, California

Dear Farile:

I have a copy of veour latter of January 89, 1987, to
Pohert Morgan concerninz old Covernment Code 50140 per-
taining *o the liability of a loecal Government for damage
resulting from riot.

The subject of sovereign immunity received a let of
study from the Law Revision Commission before 1963 and
resulted in the repeal of the then existing Covernment
Cole 50140,

The conclusions of the lLaw Revision Commission were
made without the practical experience af incidents such
d4s occurred at Watts,

I have not made a personal study of the losses result-
ing from racial riots but I would be of the opinion without
such a study that a great ioss becurred to pProperty owners
which was not covered by insurance and had to be borne in-
dividually by such oroperty owners.,

At this time I believe that recent aircumstances have
clearly demonstrated the error of the Law Revision Cormis-~
sion's conclusions and that repeal of the old Government
Code 50140 has resulted in sudstantial lasses to property
owners. However, this subject is one which should have
further analysis and studys possibly it should be referrved
back to the Law Revision Commissicn in view of the recent
experience. T do not believe you should sponsor the re-
adoption of the old code section until the problem has been
restudied.
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February 9, 1967

California Law Revizion Commizzion

Crothers Hzll, Eoom 30
Svanford, Californis

Dear Mr. ﬁeMouliy:

This is to advise you of the following

BOARD OF GOVERMORS

LurHie M. Cank, Bxriingame
JoHN M. CaanNsSTON, f#r Diego
HucH W, Danning, Los Amgeles

J. Mok DeMEC, Sama Reta

ARCH E. EXDALE, Sam Pedre

Jown H. Fincea, Sew Frapciico
Nicaamp H. Funce, Maryreille

AL S¥evens HaLsTeb, Jn., Lot Angeies
GaLers MoKmiGHT, Frerns

Hapvey C, MILLER, San Jase

A. H. Morrirr, Jo., Alameda
lows L. PHELRE, Jant Franciice
Samure Q. Pruatr, IR., Los Angeles
Joun B, SusR, Saz Bernardine

Guy E. Wasp, Beveely Hills

action of the Board

taken at its Januvary, 1087 meeting re certain proposed measures
of the Law Revision Commission:

RESOLVED upon consideraticn of Interim Report cf Com-
mitiee on Administraticn of Justice dated January 3,
1967, concerning oroposzd meszsures of the Law Revision
Commission, that the Board tekes the following action:

I Power of Trial Court to

Pregeribe Additur, as
Well as Remittitur, in
New Trial Order - CCP
o517 (Am. ], 00Z2.5% (New)

Approves the views o0f the
committee and (1) instructs
that the Law Revision Jom-
mission be so advised (2)
Instructs the Legislative
Representative to oppose the
measure unless It 1s amended
to econform to thne views of
the committee and (3) states
that 1t assumes that the
cdefendant will know the amount
of the additur.
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February 9, 19067

Approves the report of
the committec insofar as
it endorses the principle
of permitting an incocr-
porated associziicn to

sue and be sued ac a
1zgal entlity.

Heithery approves nor
dlsapproves any of the
suggestions of the com-
mittee but directs that
they be called to the
sttention of the Com-
mission.

Concurs in the views of the
commltt e, The Commlission %o
advised therecf.

-trLL g that the Commission

dvisec that the Board takes
aitﬁan concerning the
g of the commitiee's

port but concurs in the view
the commitiee that said act
showld be prospective only.

Interim Report referred to
you previously.

Truly yours,

ﬁ?

s,

retary




