2/20/67
Memorandum 67-12
Bubjects: Senmate Bill No. 245 - Personal Injury Damages
Senate Bill No. 2k4 - Vehicle Code Section 17150 and Related
Statutes

Attached to this Memorandum (Exhibit I - pink) is a copy of some
comments by CAJ on the Commission's recommendations relaving to Personal
Injury Damages and Vehicle Code Section 17150.

CAJ opposes the special contribution statutes because 1t ie in the
process of formulating a general contribution statute. You will note
from the second pége of the exhibit, however, that a draft of CAJ's
proposed general scatute received partial study in the south on Jamuary 9,
1967, and the hope was expressed that the study would be completed on
Januery 23, 1967. Thus, it is evident that CAJ's general contribution
statute will not be ready for this session of the legislature. (We have
been advised that the Senate Judiciary Committee chairmen has indicated
that a general revision of the contribution statute will not be enacted
at the current session.) Accordingly, we believe that we should go for-
ward with our recommendations because there will be no general statute
duplicating their provisions for the foreseesble future.

CAJ has some specific critiéisms which the Commission should
consider. These are discussed below.

Right of cross-defendant to contest merits of damages judgment

The most important matter raised by CAJ relates to the effect to be
glven the first judgﬁent (the demages Judgment ageinst the defendant) in
the cross-action for contribution in the event that the principal action
and the cross-action are severed. The Commissicn's cormment to proposed
Section 901 points out that the basis for contribution lisbility under
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Section 901 1s merely the judgment against the defendant and the cross-
defendant's fault. Accordingly, the comment concludes that no contest

of the first judgment is permitted in the contribution action in the
event the principal action and the cross-action are severed. CAJ suggests
that this 1s unfalr to the cross-defendant when he has had no opportunity
to participete in the first action. The amount of the damages and the
culpability of the plaintiff (contributory negligence) may not have been
seriously litigated in the expectation that the cross-defendant would be
forced to pay half of the Judgment. Vhere the original defendant is the
spouse of the original plainliff, this can be a serious danger.

I believe that the Commission originally approved this scheme when
we contemplated contribution only in the event that a married person sued
& third party for damages. In such a case, the case law establishes that
the first judgment would be binding on the other spouse anyway because of

the privity of interest in the damages sought. Zaragosa v. Craven, 33

Cal.2d 315, 202 P.24 73 {1949). In the vehicle liability recommendation,
we then contemplated that contribution could be sought only from an
operator and only in an action originally brought by an owner (or some
similar principal) against a third party. But both statutes now con-
template that the principal action may be brought againsi the other spouse
or agalnst the operator and that the contribution may be sought from the
third party. Thus, the danger suggested by CAJ now has some basis.

CAJ's criticism seems well taken. We suggest, therefore, that Section
905 be amended to spell out specifically the effect of the first judgment
upon the cross-action in the event that the actions are severed. Attache.

to this Memorandum as Exhibit IT (yellow) is a proposed amendment to
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Senate Bill No. 245 to effect this change. You will note from the proposed

amendment that the first judgment is not binding in the cross-action if
the cross-defendant did not have an opportunity to litigate the issues
determined therein during the first action. However, the cross-defendant
is not permitted to assert that the original defendant was not really =&

tortfeasor. As pointed out by the Wisconsin Supreme Court:

If a wrongdoer who has paid a claim may recover half the
payment from another who cught in fairness to pay part of
it, surely one who is found not to have been gullty of
any wrong should not be denied a like recovery from one
who ought in equity and fairness to pay the whole claim.
[Rusch v. Korth, 2 Wis.2d 321, 86 N.w.2d 46k, 468 (1957).]

If Section 905 is amended as suggested, some of the comments will
also need revision. We have appended as Exhibit III {green) the amendments
to the comments to Senate Bill No. 245 that we believe are necessary. Note
particularly the proposed comment to revised Section 905.

Exhibit IV (buff) contains comparable amendments.to Senate Bill
No. 244 (Vehicle Code Section 1715C and Related Statutes) and Exhibit V
(blue} contains the revised comments to Senate Bill No. 244, The smendments
and revisions of the comnments are the same as for Senate Bill No. 245.

Section Q08--reference to any other 'right to contribution"

The comment to Section 908 points out that this reference is intended
to preserve a partiy's right to rely on Code of Civil Procedure Sections 875- %
880 to obtain contribution even if he fails to cross-complain for contri-
bution under this statute. CAJ suggests that a specific reference to
Sections 875-880 be included in the section. CAJ suggests that it would
lead to confusion to have two similar but varying procedures in the law”

if a general contribution statute were passed. Also, CAJ suggests that

Section 908's broad wording may constitute an invitation to the courts
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to declare ¢ right of contribution without further legislat ive authority.

It seems to us that any adjustments that are needed to doverail the
procedure in this statute with that of & general contribution statute
should be made when such a general statute is proposed. Any careful job
of draftsmanship on a general statute ought to involve repeal of the
exlsting statute {Sections 875-880) and, if necessary, amendment or
repeal of these sections as well. But it seems unwise to amend these
sections now to provide against a possibility that mey never occur.

So far as a judicial creaiion of a right to contribution is concerned,
we see nothing in the language that would justify such a creation. The
comment makes the purpose of gection 908 quite clear. There is in existing
law far more explicit statutory auchority for contribution if the courts
are disposed .0 look for such authority. Civil Code Section 1432 provides:

A party to a joint, or Jjoint and several obligation, who
satisfies more than his share of the claim against all, may

require a proportionate contribution from all the parties
Joined with him. [Emphasis added.]

The context of the section makes it clear that the section 1s not dealing
with contractual obligations only, it is dealing with obligations of any
sort. Inasmuch as the obligations of joint tortfeasors are joint and
several, Section 1432 provides as much excuse as a court mey need to
create a right of contribution in the absence of further legislative
authority. A court need not rely on a fairly dubicus implication from
Section 908 in light of the fairly clear language of Section 1432. Moreover,
even if the courts do create a right to contribtution by judicial authority
only, we see no reason to provide in our statute that the procedures
specified there should bar a person from relying on the court-created law
if he can bring himself within its terms. Simply because we have created

a law and a procedure is no reason to compel persons to use it to the
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exclusicon of whatever other rights they may have.

Severability clause

CAJ is concerned that Code of Civil Procedure Section 417 may be
unconstitutional in part. This would resul:c in the unconstitutiomality
of Sec.ion 906 under certain circumstances because Section 906 refers to
Section 417. Hence, CAJ suggests a severability clause.

Amendment cof guest statute

CAJ points out that the Commission's proposed statute removes from
a vehicle operator or owner scme of the immunity now provided by the guest
statute, Vehicle Code Section 17158. CAJ thus raises the guestion whether
there should be an amendment to Section 17158 to reflect this limitation
on the immnity provided therein.

There is no inconsistency in the sections involved. Seetion 17158
does not speak in terms of an impmunity for the operator or owner. Tt
provides simply thet the injured guest cannct recover damages from the
operator or cwner. We believe that we should let sleeping dogs lie and,
accordingly, that we should leave the guest statute alone.

Regpectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary




' Memo 67=12

EXHIBIT I

THE STATE BAR OF CALIFORNIA

A. Srevens Hatsten, Ix., Presides:

Jouw M. CaansroN, Vice-President

Ricuaxp H. Force, Vice-Prasidens

GALRN MeKNIGET, Fice-President

A H. Morrrer, Ju., Vice-President and Trecasarer
AL A, »

] sml-hm Secrarary

F. LaMax FoasHug, General Cowmsel
SaN Francisco
Jomgjé l{uou:. Assisrant Secvasary

Kanr B Zeoxmann, Aiivant Secrnary
SaN FraNCisco

Gaanryr H. ELwoxs, Special Comnsel

John

501 MCALLISTER STREET
SaM Francisco 94102
TELEPHONE 922-1440

AREA CODE 415

H
e

g i - fing
DeMoully, Esq.

BOARD OF GOVERNORS

Luraen M. CANR, Berlingame

Joun M, Caanston, Sew Dicgo
HucE W. DanLing, Los Amgeles

1. Niox DEMERo, Senra Rosa

AncH E. BXDALE, Sax Pedro

Joun H. FiNGER, San Framcisco
Ricsiaan H. Fuinee, Marysville

A, STEvENs HawsTen, 2., Lor Angeles
GaLeNn McKnreuy, Freame

HasvEY &, MILLER, San Jose

A. H. MorrrtT, Iv., Alameda
Lovrs L. PRELPS, Sar Prencisco
Sawues O, Prurer, In., Los Axgeles
JouM B. Sum, So» Bervardine

Guy E. Warn, Beseriy Hills

27, 1967

Law Revisicrn Commission
Crothers Hall
Stanford, Czlifornia

Dear Jonhm:

_ The special contributicn statutes sre
still under consideration by She CAJ,

The encleosed minutes of the Neorther:
Section of January 12, 1867 are no% necessarily
Tinal, even a8 to the Northern Section. They
may nowever, give you one cor twe ideas &g to
the general status and alsc 235 to certain
WInOr  anG one major problew as to form. See
weges T -~ &,
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AGENDA MGCS, 25, 26 and 8% - IMPUTED NEGLIGENCE
{These items were considered together)

AGENDA RO, 25. Spouse 's Personai Injury Recovery.

ACTION TAKEN: On the limited question of whethep any obJectlons should
be offered to the form of the Commission proposal, a resclution was
adopted that, on general review, the Northern Section finds nothing
objectionable in the form, but this action 1s not to be interpreted

as approval of the "special” statute on contribution.

AGENDA NO. 26, Vehicle Code 17150.

ACTION TAKEN: A resclution was adopted that the Northern Section ap-
proves the principle of abrogating imputed negligence to the owner,
in an aectlon agalinst a third person, where the driver of the owner's
car 1s also negligent, but in view of the CAJ position taken in the
1966 Report, the matter should be dealt with as a whole, and the
Section disapproves the Commission's proposal on contribution in this
apeclal situation. : :

AGENDA NC. 85. Vehicle Code 17150

ACTION TAKEN: A resolution was adopted that the Northern Section ap-
proves the principle of abrogating the rule of imputed negligence
based on ownership, drafting of legislaticn to be deferrdd until Board
pollicy is determined.

DISCUSSION -~ NOS, 25 and 26. Mr. Abramson made an orsl report which
was supplemented by Mr, Larson's oral report.

Mr. Abramson reviewed the recommendations of the 1966 CAJ
report on these measures, first, recommending (by majority} against
changing the status of the wifels recovery to community property,
second, recommending against special contribution statutes {as here
proposed by the Law Revision Commission (41 S. B. Jnl. p.T41).

1t was his view, concurred in by Mr. Larson, that the CAJ's
general contribution law willl solve most of the problems at which
these speclalized statutes are directed, and that speclalized statutes
should be disapproved.

Inguiry was made of the staff as to the status of the general
CAJ measure on Contribution {(#genda 65 - 30). It was noted that a
text prepared by Mr. Hufstedler had receilved partial study in the
South on January 9, 1967; that it was hoped to complete the Scuth's
study on January 23.

The precise matter at this time is the informal request
of Mr. DeMoully, made after his recelpt of the 1966 CAJ report, for
any speclflc comments, other than opposition to special statutes,
It is the view of the two reviewing. section members that the apecial
contribution statutes prepared by the Commilission are not obJection-
able as to form., Note was made of the difficulty arising from the use
of "defendant”, in the sense 1t might include the "plaintiff” in the
maln action. It was also noted there 1s the right in the trial
court to sever the trial; that ¢ jury trial may be had on the con-
tribntion issue. However, the texts were not reviewed in detall,
nor has there been a chance to compare, procedural details with the
proposed general text of CAJ. (See Staff Notes below)



After discussion, the resolution stated in "Action Taken"
under Item 25 {above) was adopted. -

In reference to Item 26, the Section re-affirmed 1ts approval
of the Commission's proposed extension of "vicaricus lilability’ (see
41 8, B, Jnl. p. T43).

Also, it expressed the view that the present statutory and
case law on ‘'imputed” 1iability of the owner should be changed, thus
agreeing with Commissilon's positlon, in this regard. DBut the members
belleve that the Commisslon's stabtute should be opposed, and the
matter left to a general contributlon law plus speciflc statutory
amendments (see under No.85).

After discussion, the resolution stated in "Action Taken"
under Item 26 {above)} was adopted.

DISCUSSION - NO. 85. Recent statutory changes do not sufficlently
solve the problem of the Cooke case, The Conference resolution and
the prior CAJ bill were confined to the "husband-wife” situation.

The Sectlon favors abrogating imputed negligence, buot defers drafting
until polilcy is determined.

STAFF NOTES: The following points as to "form" of the Commission
statutes may merlt consideration:

Firgt, new Sec. 901 and 902, together with new Sec. 907
;;..-l,- trial), make plaintiff's recovery in the main trial binding upon
contribution cross deferndants” (when there are split[trials). This
is a problem now under study by the South under Item 65 - 30. It has
not yet been resolved. Under both Law Revision Commission proposals
(there beilng a common procedure}, the contribution cross defendant
18 entitled o a trial by court or jury on ths question whether his

negligence o. wrongful conduct was a proximate cause of the injury
(pbut not as to amount of recovery, contributory negligence or other
matters, Item 25, p. 18, 23.

It is sald in the Commission Report (p. 18) that under
Zaragosa V. Graven, 33 Cal. 2d 315, there is privity of Interest
between 3 party-spouse and a non jolning spouse, so the latter is
bound by the Judgment.

But factually. the Commission's proposals go beyond this
1imited situation. In the contributlon procedure of Item 25, a
spouse when sued by the plaintiff may bring in a third party contri-
bution cross defendant who is a stranger. Commisslon Report, p. 17 -
18, The latter has no opportunity to offer evidence in the main case
on such matters as contributory negligence, damages, etc., when there
is a split trial., He is to be bound by the Judgment 1f his negliigence
1s found to have been a proximate cause, Is this due process?

Shouid there be a right to intervene? 'The South tentatively
reJected thls sclutlon.

In Ivem 26, the problem posed will often not involve lnter
spousal relationships. It could involve parent and chlld or owner
and stranger.

Second, in new Sec. 908, it “# provided that the right to

contribution does not impair "any rigat to contribution that may
otherwise exist." It 1s explained (Commission Report, Item 25, p.24)
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tnal this is internded 1o perler to present law (CCF 875-880)., Should
it not be so limited? If, for example, a general contributicn law
should be passed, it would lead to confusion to have two similar but
varying procedures In the iaw. Alsc, the broader wording, despite
the Commisgsion explanation, could be a "springboard” for a right of
contribution d4declared by the courts only.

Third, new Secz. 906 contains provislons proper in concept,
to preserve Jurisdiciion for service of summons ocutslide the state
(by referring to CCP 417). However, both CCP 417 and Sec, 906 may be
unconstitutional Iin some applications, In referring to residence with-
in this state at the time the cause of action arcse, See Owens v.
Superior Court, 52 Cal, 24 822, 820, This suggests a severabllity
section in the Act. -

Fourth, the question 1s raised whether there should be a con-
forming amendment in Veh., Code 17158 (Guest Law) or an adjoining sec-
tion, to reflect the proposed new procedure, i.e., to make reference
to the right of a defendant or contributlon c¢ross defendant to seek
contribution from one who may not be "directly liable" to the plain-
tiff "guest" by reason of the Guest Law, It clearly is the purpcse
of the Commission proposals to modify the Guest Law in the specific
situatlions covered. See Item 25 Report, p. 19; Sec. 901 ~ "a contri-
bution cross defendant, whether or not liable to the plaintiff, shall
be deemed a ;oint tortfeasor Judgment debtor and liable to make contri- .
bution if..."; Item 26 Report, Ds 26, 27; Sec, 901, Sec., 903 (whether
or not liable to the plaintiff..’),

Because the Guest Law involves "publie policy” no comment 1is
here offered on the obviocus fact that the present proposals would
leave the Guest Law {and rights of third party wrongdoers) unchanged
in some situatlions, but changed in other situations., Perhaps the
distineticns zan be justified.

Likewlse, 1t may be noted for. information that proposed
Civil Code 164.,7 gives Legislative acceptance to the majority (5 to
2) opinlon in the 1962 case of Klein v, Klein, 58 Cal. 2d 692, hold-
ing that one spouse may sue another for a neglipent tort.

It seems probable, on the "CAJ" approach of a general con-
tribution law plus amendments abrogating imputed negligence, that
some special provision would have to be made one way or the other,
for the Guest Law situaticn dealt with in the Commission proposals.
The ordinary concept of contributlion is that one party has pald
more than his just share of a "common obligation'. This is not true
under the Commlssicn draft however, a short section in any general
act seemingly would be sufficient, with a cross reference in or
near the Guest Law to let the Bench and Bar know of its "modifi-
cations" in principle..

{No. Sec. 1/12/67 -
Agenda 1966-7 -
Imputed Negligence)

END OF STAFF NOTE
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Yemo 87=12 EXHIBIT IT
SENATE BILL - No. 245

m
- Fabroary 6, 1967

EEFPEERED 10 COMMITTEE ON JUDICLARY
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An act {0 omend Boctions 163.5 ond Iuof,nuiioldiﬂw

tions 164.6 and 164.7 1o, the Ciml ond to add a chep-
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property and tort I

|
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% u;l;mmnl. Bection 168.5 of the Civil Code is amended to
3 1685, All demages; speelel and awardsd o ma
4 ried perrocn in & eivil astion dor Wmﬂuu’-
5 avete properiy of such married money or oiker
6 property paid by or on behalf of 8 io hiz spouss
T o sadisfaction of a judgment for ages for personel injuries
8 io the spouse or purswont to on agn t for the soiiloment
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Prwﬂuwhmmnisdperwnuinmred negligense or wrongfnl
act of person other than sponse, contributory of other spomae

;nodufenlamactmnbroughtbyin;ured ise unless defense in case
no :

Establishes rules governing the use of community property to dis-
charge. Hability of tortfsasor spouse o . spoupe or his Lisbility

to make eontribution to any joint tortfeasor.
mmmmwmmmbﬂmmmmdm
mmtmmuthirdpmfmtorﬁommnneqonotherspome
Makes various related ehanges.
Vote—Majority ; Appropriation—No ; Btate E:tpanlo—No.
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or compromise of o clasm for such damages i3 the separaie
property of the injured spouse, N
Sec. 2. Section 184.6 is added to the Civil Code, to read:
164.6. I1f & married persop is injured by the negligent or
wrongful act or omizsion of a persm other than his spouse,
the fact that the negligent or wrongfuj act or omission of the
spouse of the injured person was 2 egnenn:ing canse of the
injury is not a defense in any sction brought by the injured
person to recover damages for sueh injory except in eases
where saeh concurring negligent or wrongfel act or omission
would be a defense if the marriage did not exist.
%::.13. (B;q%ti? 164.7 is added to the Cﬁiaﬂ Code, to read:
64.7. (a) Where an injury o & married person is esused
in whale or in part by the negligent or wrongful set or owis-

_sion of his spousé, the community property may not be used
to dischaxge the Liability of the tortfessor to the in-

jared apouse or his liahiiit:: to wake ebntﬁbnuon!,tp any joint
tortfeasor until the separate property the tortfeasor spouse,

. not.exempt from execution, is exhaus -

. (b). This section does mot prevent the use of sommunity

_ property to diacharge a liability referred to in subdivision (a)
if: the injured-spouse gives written consent fhermdtarthe e

oscurrenee of the injury.

(¢) This section does not affect the right to indemnity pro-
vided by any insuranes or other contrict to diseharge the tort-
feasor spouse’s linbility, whether or not the consideration given

for woeh contract comaisted of eommunity property, if sueh
contract wus enterad into prior to the injury. . :

Sgp. 4. Seetion 171a of the Civil Code is amended to read:

17la. (a) Fer civil injuries commnitied by & marvied wonn-
e oo 4 mrviod porson it nof Habls for
whall net be Hable thevefor; A person s not liakle for
any injury or damage caused by the ofher spouse exeept in
cases where he wonld be jeintly liable with her therefor if the
marriage did not exist. : '

(b) The Lisbsity of a married persen for deaih or injury to.
porson or property may be salisfied only from the sepersic
property af such married person and fhe communily property
of whick hs has the management control.

Sgpe. 5. A chapter heading. is added immediately preseding
Jgeetion 875 of the Code of Civil 1";:0@&:1I ure, in Title 11 of Part

, to read : : P .

Craprer 1. CONTRIBUTION AMOKQG JOIRT -
JupaueNT TOFRLSORS

Simo, 6, Chapter 2 {commending with Bestion 900) ie added
ta Pitle 11 of Part 2 of the Code of Civil Proesdure, to read:

B Gmrm.‘z ConrrisurioN 1IN Pagrmomar Cises
‘m.;gmedinthisdmpter:
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1 (a) '*Plaintiff’’ means a parson whio recovers or seeks to re-
2 cover a money judgment in a tort setion for death or injury
2 to person or property.
4 {b) “Defendant’’ means a person against whom a money
5 judgment is rendered or sought in a tort action for death or
6 injury to person or property.
T (e} “Contribution cross-defendant’’ means a person against
8 whom a defendant has filed a cross-complaint for contribution
9 in accordance with this chapter.
10 901. If a money judgment is rendered agamgt a defendant
11 in a tort action, a contribution cross-defendant, whether or not
12 liable to the plaintiff, shall be deemed to be & joint tortfeasor
18 jndgment debtor and liable to roake eontribution to the defend-
i4 ant in accordance with Title 11 (commencing with Seetion
15 875) of Part 2 of the Code of Civil Procedure where:
16 {a)} The defendant or the contribution cross-defendant is
17 the spouse of the plaintiff; and
18 {(b) A neglizgent or wrongful act or omission of the contridm-
19 tion eross-defendant is adjudged to have beexi & proximate
20 . canse of the death or m;ury
A defendant’s right to contribution undfr this ehapter
22  wmuat be claimed, if at all, by erous-complaint in the action
24 brought by the p!amtn‘f The defendant may file
" 94 plaint for contribution at the same time as his angy
95 100 days after the service of the plaintiff’s i

28 defendant whnehevez- is later, The dofenda.nt u‘: " file & cross- . :
ar .ll'.""": 1I . - | 4 ] wa

{o)} If the cross-sction for contribuﬂ:l.on is severed from the
principal action for damapes and the contiribution cross=defendant is
not given notice of and an apportumty,tq participate in the trial of
the principal action, the judgment against the defendant is not con~
clusive of any matter determined therein as hetween the defendamt and the
contribution cross-defendant; but it is not a defense to the claim for
contribution that the defendant was not guilty of the neglirernt or
wrongful act or amission for vhich he was,ﬁ held lisble in the principal
gobione

{(¢) If the crosg-action for eontnbhrblon is not severed from the
princinpal action for damages, or if the qontribution copss-deferdant is
given nobice of and an opportunity to participate in the trial of the
princivel action, the judgment against the defendant is cenclusive of
the matters determined btherein as "Jetween the defendant and the contribution
crogs-desfendant,

28 906. - For the purpose of service under Section 417 of a
29 eross-complaint for contribution under this chapter, the eanse
8¢ of action against the contribntion efendant is deemed
81 to bave arisen at the same time that the plaintiff’s canse of
82 action arose.
93 $07. BEach party to the cross-action fﬂr contribution nnder
34 this chapter has a right to & jury irial on:the question whether
35 & negligent or wrongful act or omissiod of the contribution
36 croas-defendant was a proximate eavse of the injury or damage
37 tothe plaintiff,
908. Failure of a defendant to claim mmbunonmmd
ance with this ebapter doea not impair any right to contribu-
tion that may otherwise exiat,
909. Subdivision (b) of Section 877 |of the Code of Civil
Procedure does not apply to the right hb obtain eomtribution
under this chapter.
910. There is no right to eontribution ‘nnder thig chapter in
favor of any person who intentionally injured the person killed
or injured or intentionally damaged th propexty thet was
demaged.
8ec. 7. This aet does not confer or i pair&nyrightorde—
fense ariging ant of any death or injury fo person or property
oeeumngpnortotheeﬂuhve daiz of aot.
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REVISTON OF COMCENTS TO SEMATE 3ILL 2S5

{Perscnal Injury Daraies)

Secticn 901

Comment., Sections 900-910 provide a means for requiring & spouse
to contribute to any judgment against a third party for torticus in-
juries, caused by their concurring negligence or wrongdoing, that were
inflicted on the other spouse.

Until 1957, the doctrine of imputed contributory negligence forced
an injured spouse to bear the entire loss caused by the concurring
negligenee of the other spouse and a third party tortfeasor. The 1957
enactment of Civil Code Section 163.5 permitted the jnjured spouse to
place the entire tort liability burden upon the third party tortfeasor
by suing him alone, thus in practical effect exonerating the other spouse
whose actions also contributed to the injury. A fairer way to allocate
the burdens of liability while protecting the innocent spouse iz to
require contribution between the joint tortfeasors. Sections 900-910
provide 2 means for doing so.

Saction 901 establishes the right of the third party tortfeasor to
obtain contribution from the plaintiff’s spouse. To give 2 negligent
spouse an equivalent right of contribution, Section 901 also permits
a defendant sponse to obtain eontribution from a third party tortfeasor.

Before the right to contribution ean arise, Section 901 requires an
adjudication that the negligence or miseonduct of the defendant’s joini
tortfeasor wes a proximate cause of the injury. To obtain an adjudi-
cation that is personally binding on the joint tortfeasor, the defendant
must proceed against him by eross-complaint and see that he is prop-
erly served. See Section 905 and the Comment thereto.

e eIy

‘After the defendant has obtained a judgment establishing that the
contrihution cross-defendant is 2 joint tortfeasor, his right to comtri- |
bution is governed by Code of Civil Procedure Sections 875-880 re-
lating to eontribution among joint tortfeasors. Thus, for example, the
right of contribution may be enforced only after the defendant has
discharged the judgment or has paid more than his pro rata share.
The pro rats share is determined by dividing the amount of the judg-
ment among the total number of tortfeasors; but where more than
one person is lHable solely for the tort of one of them-~-as in moaster-
servant situations-—they contribute one pro rata share. Consideration
received for a release given to one joint torifeasor reduces the amonnt
the remsining tortfeascrs have to contribute. The enforcement pro-
cedure speeified in Code of Civil Procedute Section 878 is applicable.

Under Seetion 501, the defendant may be entitled to contribution
even though the person from whom contribution is sought might not be
independently liable for the damage involved. For example, even if
ihe contribution cross-defendant has a good defense based on Vehicle
Code Section 17158 (the guest statute) as against the plaintiff, he
may still be held lable for contribution under Section 901,



Secticn 905

Comment. Section 905 providss that the right to contribution created
by this chapter must be asserted by cross-complaint, If the person
elaiming contribution began the litigation as 2 plaintiff and seeks con-
tribution for damages claimed by cross«omplaini, Section 905 author-
izes him to use a eross-eomplaint for contribution in response to the
eross-complaint for damages.

The California eourts previously have permitted the eress-eomplaint
to be used as the pleading deviee for seeuring contribution. Oy af
Sacremento v. Nuperior Court, 205 Cal. App2d 398, 23 Cal. Eptr. 43
{1962). Section 905 requires the use of the eross-complaint so that all
of the issnes may be settled at the same time if it is possible to do sc.
If for some reason a joint trial would unduly delay the plaintiff's
action—as, for example, it service could not be made on the contribu-
tion cross-defendant in time to permit a joint trial—or if for some other
reasonl a joint trial wonld not be in the interest .of justice, the court
may order the actions severad. Cope Cv. P'roc. § 1048, See Roylance v.
Deoelger, 57 Cal.2d 255, 261-262, 19 Cal. Rptr. 7, 11, 368 P.24 535, 539
{1962},

Under Code of Civil Procedure Section 442, 8 cross-complaint must
be filed with the answer unless the court grants permission to file the
cross-complaint subseguently. Under Sectiton 905, however, a cross-
comeplaint for contribution may be filed as a matter of right within
100 days after the service of the plaintiff’s complaint on the defendant
even though an abswer was previously filed. This additional time is
provided because it may not become apparent to & defendant within
the brief period for filing an answer (10-30 days) that the ease is one
where a claim for contribution may be asserted. Section 903 also per-
mits a eross-complaint for contribution to be filed after the time when
it can be filed a8 a matter of vight if the court permits,

Inasmuch as no right to contribution aceerues until the liability of
the defendant has been adjudicated and he has paid more than his
pro rata share of the judgment, there is no time limit tn the right to
file a cross-complaint, for contribution other than the limitation pre-
seribed in Section 905. Thus, 2 plaintiff's failure to file his comiplaint
for damages until just prior to the expiration of the applicable statute
of limitations will have no effeet on the defendant’s right to file a eross-
complaint for contribution within the time limits prescribed here.

Subdivisions {b) and (¢} deseribe the effect of the
Judgment in the principal action upon the determination of the
issues in the ercss-zcliion for coniribution. IF the actions are
not severed, or if the contribution crass-defendeant has notice
of and an cpportunity o be heard in the prinecipal action, the
judgment in the princival actiosn is conelusive upon all matters
determined therein such as the ampunt of damages suffered by the
plaintiff, the plainiiff's freedom Irom eontributory fault, ete.
But if the principal action and the cross-action are severed and
the eontributiosn cross-deferndant is not given an opportunity to
participate in the trial of the principal action, the judgment is
not conclusive of tre matters deternined thereln insofar as the
contribution erasss-delendant is concerned. It is, however,
admissible as evidence of such metiers under Evidence Code Section
1301. Thus, the contribution eross-defendant can contest the
determination of danoges and assert Tthat the plaintiff's damages
were lower than found in the judgmen®. The contribution cross-
defendant can also defend on the ground that the plaintiff was
contributively neslirent so that no 1izkility ever arose. However,
the eontribution cooss-defendant is not permitied to defend on the
ground that the oripinal defendant wos not guilty of a negligent
or wrongful aecv 5r =rission. Tt would be unjust to permit the
contribution cross-celendant to escase comtribution by proving
that he, the cross-@efendant, was in Jlact solely responsible for
the plaintiffts injusy.



Subdivision (b} describes the circumstances under
which the judgment in the principal action is not conclusive
in the cross-action under this statute., Subdivision {b)
is not intended to have any effect on any other body of law
requiring a judgment 45 be given conclusive effect in the
Light of zdditional circumstances, For example, if the
crogs-defendant were the spouse of the plaintiff in the
principal action and the damages sought were community
property, the privity of interest of the cross-defendant
apouse in the damages scught by the plaintiff would require
the judgment in the principal action to be given conclusive
ef'fect in the cross-action even though the actions were
severed. Cf. Zaragosa v. Craven, 33 Cal.2d 315, 202 P.2d
73 (1949}, ‘
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SENATE BILL No. 244

Introduced by Senator Bradley

Febrnary 6, 1967

_REFEREED TO COMMITTEE ON JUDICIARY

An act to amend Sections 7150, 17151, 17152, 17153, 17154,
17155, 17156, 17159, 17707, 17708, 17709, 17710, end 17714
of the Vehicle Code, and 1o add a chapter heading imme-
diately preceding Section 875, in Title 11 of Part 3, of, and
1o add Chapter 2 (commencing with Section 900) o Title 11
of Part 2 of, the Code of Civil Procedure, relating to -
bility arising out of the operation of vehicles.

The people of the State of Californie do enact 6s follows:

Seemon 1. Section 17150 of the Vehiele Code is smended
to read ;

17150, Every owner of a motor vehicle is liable and respon-
sible for &he death ef or injury to person or property resulting
from weghgense a negligent or wrongful act or omission in the

O e G0 B

LEGIRBLATIVE COUNSEL'S DIGEST

SB 244, as introduced, Bradley (Jud.}. Motor vehicle operatiom
liahility.

Amends various sees., Veh.C., adds ch. heading and ch., C.C.P.

Bases vicarious Hability of vehicle owners, bailees, cstate represents-
tives, and signers of minors® drivers’ license applications for injury
or death resulting from operation of motor vebicle by certain specified
persons on negligent or wrongful acts or omissions of such persons,
rather than on negligenee or wilfi) miseonduct of such persons.

Eliminates imputation for all parposes of civil damages of negli-
geree of such specified persoms to vehicle owners, bailees, estate repre-
sentatives, and the signers of minors’ drivers’ license applications.

Permits defendant beld Linble to owner of vehicle, or to some person
made statutorily lable for conduetl of vehicle’s operation, to obiain
contribution from operator on showing that injury was ceaused by
operator’s concurring negiigence or wrongdoing,

Makes varions related changes.

Vote—Majority ; Appropriation--No; State Expense—No,
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operation of the motor. vehicle, in the business of the owner or
otherwise, by any person using:or operating the sare with the
permission, express or implied, of the owner; and the Bopli-
genee of such person shall be imputed te the owaer for all pa-
poped of oivil . .
Spe. 2. SBeetion 17151 of the Vehicle Code ig amended to
Tead: ;
17151. The liability of an jowner, bailee of an owner, or
personal representative of a dﬁeedent for impuied neplipenee
imposed by this ehapter and not arising through the relation-
ship of prineipal and agent or master and servant is limited
to the amonnt of ten thousand dollars {$10,000) for the death’
of or injury to one person in any one aceident and, suhject to
the limit 28 to one person, is limited to the amount of twenty
thousend dollars {$20,000) for the death of or injury to more
than ome person in any one accident and is limited to the
amount of five thousand dollars ($5,000) for damage to prop-
erty of others in any one aecident.

See. 3. Section 17152 of the Vehicle Code iz amended to
read: - : .
17162. In any action against an owner, bailee of an owner,
or personal representative of a decedent on aceount of

nogligence e lability imposed by Sections 17150, 17154, or
17158 for tke negligent or wrongful act or omassion of the opex-
ator of the o vehicle #whese nopligenes is 3

baileo of an owner; or porgons] representative R
the opefaior shall be made a party defendant if Pporsesal scrv-
iea of process can be mmmmmmm
made in @ manner sufficient to spcure personal jurisdiction over
the operator . Upon recovery of Judgment, reeourse ehall first
be had against the property of the operator so served.

BE0. 4. Sectior 17153 of the Vehicle Code is amended to
read : i
17153. If there i recovery [muder this chapter against an
ownez, bailee of an owner, oz pal representative of a de-
cedent based on imputed i , the owner, bailee of an
OWNET, or personal representative of s decedent in subrogated
to sli the rights of the person injured or whose property has
been injured and may recover from the operator the total
amount of any judgment and eosts recovered against the owaer,
bailee of an owner, or personsl representative of a decedent,

8Ec. 5. Section 17154 of the Vehicle Code is amended o
read: I : ’

17154. If the bailes of an dwner witk the permission, ex-
press or iinplied, of the owner permita another to operate the
motor vehicle of the owner, thed the bailee and the driver ghall
both be deemed operators of the vehicle of the owner within
the meaning of Sections 17152 and 17158,

Every bailee of a motor vehidle is liable and responsible for
the death of or injury to “Or property resulting from
aegligence & negligeni or wrongful ast or omsssion in the op-
eration of the motor vehicle, in the business of the bailes or
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otherwise, by any person using or operating the same with the
permission, express or implied, of the bailee; end the negli-
mﬁmmmmmammmﬁw
poses of eivil donages .

S;*,c 6, Section 1?155 of the Vehlale Code is amended to
rea

17155. 'Where two or more persons are injured or killed in
one accident, the owner, bailee of an gwner, or personal rep-
resentative of a decedent may settle gnd pay any bona fide
claims for damages arising out of personal injuries or death,
whether reduced to judgment or not, and the payments shall
diminish to the extent thereof such person’s totai Lability on
account of the aceident. Payments egatmg the ful} sum of
twenty thousand dollars {$20,000) extinguish all liability
of the owner, bailee of an owner, or personal representative of
a decedent for death or personal injury arising out of the acei-

. dent which exists by reasen of i nrmnt

nogligenoe;
te this chapter, and did not arise through the neghgenee negli-
gent or wrongful act or omission of the owner, bailes of an
owner, or personal representative .of 1 decedent nor through
the relationship of principal and agent| or master and servant.
e;s;c 7. Section 17156 of the Vemdle Code 38 amended to
r
17156. 1f a motor vehicle is sold under a contraet of £0D-
ditional sale whereby the title to such motor vehiele remains in
the vendor, such vendor or hiz assi ghall not be deemed
an owner within the provisions of this chapter relating to m-
pated negligence, but the vendee or| hiz assignee shall be
deemed the owner notwithstanding the [terms of such contraet,
until the veador or his assignee retake jon of the motor

-vehicle, A ehattel mortgagee of & motor vehicle out of posses-

sion i5 not an owner within the pmv jons of thig chapter ze
lpting to inpuied nopligenes .

Sec. 8. Section 17159 of the Vehlqle Code is amended to
read :

17159. Every person who is a W representative of a
decedent who has eontrol or pessession lof a motor vehicle sub.
jeet to administration for the purpose of administration of an
estate iz, during the period of snch inistration, or antil
the veh:cle has heen distribated under ordeér of the court or
be has complied with the requirements of subdivision (a) or
(b} of Seetion 5602, liable and responsible for the death of or
injury to person or properiy resulting from negligemes o
negligens or wrongful acl or omission In the operation of the
motor vehicle by any person using or opers
the permission, express or implied, of the personal rapresenta-
tive; and the nmeglipence of sueh peroos
the personal representative for all purpones _ .

S&m 9. Section 17707 of the Ve 4»‘ s Code is amended to
rea

17707. Any civil Lability of a m:twr arising out of his
driving & motor vehicle npon a highwaj during his minority is
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hereby imposed upon the person who sigued and verified the
applieation of the minor for 4 license and the person shall be

“jointly and severally liable with the minor for any damages

proximately resnlting from the neplimence ox wiltal migeon-
daed negligent or wrongful act or omdssion of the minor in
driving & motor vehicle, except that an employer signing the
application shall be subject 1o the provisions of this section
only if an unrestricted driver’s Mesnse has been isswped to the
minor pursuant to the empldyer's written authorization.

Sec. 10. Section 17708 of the Vehicle Code is amended to
resd : ;
17708. Any civdl hiability aepligence o wilinl smiscondaet
of a minor, whether licensed of not under this code, in arising
out of his driving a motor vehicle upon & highway with the
express or implied permission|of the parents or the person or
guardian baving enstody of the minor chall be imputed to 12
hereby imposed upon the pargnts, person, or guardian fer all
purpetes of eivit demages and the parents, person, or guardian
shall be jointly and severally lisble with the minor for any
damages proximstely resnlting from the mesligence or wilful
miseonduet negligent or wrongful act or omission of the minor
i driting o molor vehicle.

Sec. 11.  Section 17709 of the Vehiele Code is amendod to
read: ;

17709. No person, er grouﬂ' of persons collectively, 46 whom

sephiperes or willinl # i iraputed shall ineur liability
for o msnor’s negligent or ful act or omission under Ses-
tions 17707 and 17708 in any amount exceeding ten thousand

dollars ($10,000) for injury t4 or death of one person as a re-
sult of any one aceident or, subject to the limit as to one per-
son, exceeding twenty thousand dollars ($20,000) for injury
to or death of all persons as & esult of any one accident or ex-
ceeding five thousand dollars! ($5,000) for damage to prop-
erty of others a8 a result of atiy one aceident.
réf;:c. 12. Section 17710 of the Vehicle Code is amended to
17710, Nepligence or Wi miseonduet shall Beb be im-
ypated to The person sipning a minor’s application for a license
¢ not liable under this chapten for a negligent or wrongful act
or omission of the minor commitied when the minor is aecting
as the agent or servant of person. _ ,
8ec. 13. Section 17714 of the Vehicle Code is amended to
read: ;
17714. In the event, in one or more actions, judgment is
rendered against & defendant under this chapter based upon
the negligent or wrongful acl or omission of o minor in the
operation of a vehicle by & mirer, and also by reason of such
act or omission neglipenee rendered againgt sneh defendant
under Article 2 (commencing with Seetion 17150) of Chapter
1 of Division 9, then snch jnd*ment or judgments shall not be
cumulative bt reeovery shall be limited to the amount speei-
fied in Section 17709,
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8ec. 14. A chapier heading is added 1mmedmt.e1y preceding
Beetion 875 of the Code of Civil Précedure, in Title 11 of Part
2, toread

Cuarrer 1. CowTrRIBUTION Among JorNt
JUDGMENT Tonm.mons :

" Bec. 15. Chapier 2 (commencing with Section 900) is
added to Title 11 of Part 2 of the {:Z"nde of Civil Procedure, to

read : _‘
CHAPTER 2. COTRIBUTION IN i
PLRTICULLR CAS :

900. As used in this chapter: .

{a) ‘“Plaintiff’’ means a person who recovers or secks to re-
cover 8 money judgment in 8 tort #iction for death or injury
to person or property. P

(b} ““Defendant’’ means a persdn sgeinst whom & money
Judgment is rendered or sought in la tort aetion for death or
njury to person or property. 5

(e} ““Contribution cross-defendant’” means g person against
whom a defendant has filed a cross-¢omplaint for contribution
in aceordance with this chapter, -

902. If & money judgment is rendered against a defendant
in a tort action for death or injury to person or property aris-
ing ont of the operation of a motor vehicle a contribution
crosg-defendant, whether or not lizble to the plaintiff, shall be
deemed to be a joint tortfeasor judgment debtor and limble to
meke contribation in accordance with Title 11 { commeneing
with Seetion 875) of Part 2 of the, Code of Civil Procedure
where : , i

{(a)} The contribmtion cross-defenﬁant was the operator of
the vehicle; i

(b} The plaintiff is a2 person who is liable for the negligent
or wrongful act or omission of the contribution cross-defendant
under Section 17150, 17154, 17159, 17707, or 17708 of the Ve-
hicle Code; and . ,

{e) A negligent or wrongful act pr omission of the eontri-
bution eross-defendant in the operation of the motor vehicle is

‘adjudged to have been a proximate cause of the death or

injury. :

803. If a money judgment is rendered againet a defendant
in a tort action for death or injury ip person or property aris-
ing out of the operation of & motor vehiele by the defendant,
& contribution cross-defendant (whdther or not lisble to the
plaintif) shall be deemed to be a joint tortfeasor Judgment
debtor and liable to make contribgiion in accordanee with
Title 11 (commencing with Section 875} of Part 2 of the Code
of Civil Procedure where :

(a} The plaintiff is a person who s Hable for the neghigent
or wrongful act or omission of the deferdant in the operation

of the moter vehicle under Seetion 1 (150, 17154, 17159, 17707, -

or 17708 of the Vehicle Code; and

Note: Technieal
correction
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(}1} A negligent or wrongful act or omission of the contri-
bution cross-defendant is adjudged to have been a proximate
cagse of the death or injury.

505. 3 A defendant’s right to contribution under thig ehap-
ter must be claimed, if at all, by eross-complaint in the action
brought by the plaintiff. The deferidant may file a crosg-com-
plaint for contribution at the same time as bis answer or
withip 100 days after the service ¢f the plaintiff’s eomplaint
nupon the defendant, whichever is
file & eross-complaintith :

O
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I for contributior

(b} If the cross-action for contrib tion is severed from the principal

action for damages and the contribution cross-defendant is not glven notice
of and an opportunity to participate in the trial of the principal actlon,
ths judgment against the defendant is not conclusive of any matter determined
therein as between the defendant and the% contribution cross-defendant; but it

is not a defense to the claim for contribution that the defendant was not
guilty of the negligent or wrongful act lor omission for which ke was held
liable in the principal actions |
{c) If the cross~action for contribution is not severed fram the
principal action for damages, -of if the contribution eross-defendant is
given notice of and an opportunity to psriicipate in the trial of the
principal action, the judgment arainst the defendant 1s conclusive of the

matters determined therein as between tHe defendant and the comtribution
rross=defendant.e : '

setvies under Seetion 417 of a

under this ehapter, the canse
cross-defendant is deemed to

the plaintiff’s canse of action -

906. For the purpose of
eross-compiaint for contributi
of action against the contributi
have arisen at the same time thel
arose. ! .

907. PFach party to the eross-action for eontribution under
this chapter has a right to.a jury trial on the question whether
a negligent or wrongful aet or omission of the contribution
cross-defendant was & proximatd cause of the injury or damage
to the plaintiff. .

908. Failure of a defendant to elaim contribution in sooord-
anee with this chapter does not| impair sny right to eontribm.
tion that may otherwise exist. .

909, Subdivision (b) of Seation 877 of the Code of Civil
Procedure does not apply to the right to obtain ecntribution

under thig chapter. _

" 910. There is no right to contribution under this chapter

in faver of any person who intentionally injuored the. person

killed or injured or intentionally damaged the property that

was damaged. ‘
SBro, 16. Thisnctdoesnotﬁgmferorimpairsayrightor
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defense arising out of any dea

or injury to person OF prop-

erty oceurring prior to the effective date of this aet,

Sgc. 17.  If Senate Bill No.
islature at its 1967 Regular B
by Seetion 5 of that bill imm
of the Code of Civil Procedure,

ing of Chapter 2 {commencin

Pitle 11 of Part 2 of the Code

9245 iz also enacted by the Leg-
jon, the chapter heading added

iptely preceding Beetion 875
lin Title 11 of Part 2, the head-
g with Bection 906) added to
t Civil Procedure by Section §
, 905, 906, 907, 968, 909, and

e ineluded in thet Olapter 2




Bemo Hfaiz EXHIBIT Y .
REVISION OF CO “ENTS T0O SINATE BILL NO. 2hi (Vehicle Code Rec.)

Comment. Sections 300.910 permit z defendant who s held liable to
an owner of a vehicle, or to some other person who is made statutorily
liabie for the conduct of the vehicle’s operator, to obtain contribution
from the operator if he can establish that the injury was caused by
the operator’s coneurring negligence or wrongdoing.

Until 1961, the provision of Vehicle Code Section 17150 that imputes
an operator’s negligence to the vehicle owner limited thie remedies zvail-
able to an owner' who was injured by the comeurring negligence of a
third party and the vehicle operator to damages from the opsrator
alone. The imputed contributery negligence of the operator barred the
owner’s remedy against the negligent third party. In 1961, Vehicle -
Code Section 17158 (the guest statute) was amended to deprive the
owner of his remedy against the operator, leaving him with no remedy
for his tortiously inflicted personal injuries. _

A fairer way to achieve the guest statute’s purpose of guarding
againgt fraudulent claims while still providing the Innocent owner with
a remedy for his injuries is to require contribution between the joint
tortfeasors. Sections 900-910 provide a means for doing so.

Section 902 establishes the right of the third party tortfeasor to
obtain contribntion from the operator whose misconduet contributed
to the plaintiff’s loss. Under Section 902, a right of contribution ean
arise only if the third party tortfeasor is held to be liable to the plain-
tiff. In those instances where the eontributory pegligenee or contribu-
tory wrongdoing of the operator is impuied to the plainiiff-—ss in
master-servant situzations—the third party is not liable to the plaintiff
and, kenece, no guestion of contribution can arise. Thus, Section 502
can apply only where the relationship of master-servant did not exist
between the plaintiff and the operator insofar as the operator’s asts
were concernad, _ :

Under Section 902, if the defendant (the third party. tortfeasor) is
held ligble, ke ig entitled to contribution from ihe operator in the event
that the operator’s negligence or misconduct i3 adjudged to have been
a proximate caunse of the injury involved in the case. To obtain an
adjudication that i personally binding on the operstor, the defendant
must proceed against the operator by cross-pémplaint and see that he
is properly served. See Section 905 and the Comment thereto. Veuad

-getion,

After the defendant has obtained & judgment sstablishing that the
operator is a joint tortfeasor, his right to eomtribution is governed by
Code of Civil Procedure Sections 875-880 relating to contribution
among joint tortfeasors. Thus, for example, fhe right of contribution
may be enforced only after the tortfeasor hag discharged the judgment
or has paid more than his pro rata share. The pro rata share is deter-
mined by dividing the amount of the judgment among the total aumber
of tortfeasors; but where more than one person is lable solely for the
tort of one of them--as in master-servant sitnations-—they contribute
one pro rata shere. Consideration received for a release given 1o one

. Joint tortfeasor reduces the amount the remaining tortfeasors have to
contribute. The enforcement procedure specified in Code of Civil Pro-
cedure Section 878 is applicable,

Under Seetion 902, the defendant may he entitled to eontribution
from the operator even thongh the operator might not be independently
liable 1o the plaintiff. For exalnple, if the operator har a good defense
based on Vehiele Code Seetion 17158 (the ghest statute) as against
the owner, he may still be held liable for cohitribution tmder Seetion
902. The policy underlying Vehiele Code Section 17158 is to prevent
collugive suits beiween the owner and the operator to defraud an in-
surznce company. The reasons justifying Section 17158 are inapplicable
when the operator’s negligence is soughk: to be established by a third
party who would be liable for all of the damage if the operator’s con-
earring negligence or misconduct were not established. The third party
and the operator are true adversaries and there is little pessibility of
collusion hetween them, : -

P P



Section 905

Comment. Section 905 provides that the right to contribution created
by this ebapter must be asserted by eross-complaint. If the person
claiming contribution began the litigation as a plaintiff and seeks con-
tribution for damages claimed by cross-complaint, Section 905 author-
izes him to use a cross-complaint for contribution in response to the
eross-complaint for damages. '

The California courts previously bave permitted the cross-complaint
to be used as the pleading deviee for securing contribution. Cily of
Saeramento v. Superior Court, 205 Cal. App.2d 398, 23 Cal. Rptr. 43
{1962). Section 905 requires the use of the cross-complaint so that all
of the issues may be settled at the same time if it is possible to do so.
If for some reason a joint trial wounld unduly delay the plaintiff’s
action—as, for example, if serviee conld not be made ox the eontribu-
tion cross-defendant in time to permit a joint trial—or if for some other
reason a joint triazl would not be in the interest of justice, the conrt
may order the actions severed. Cobe Ctv. Proc. § 1048, Bee Boylance ».
Daelyc;r, 57 Cal.2d 255, 261-262, 15 Cal. Rptr. 7, 11, 368 P.2d 535, 53%
{1962).

Under Code of Civil Procedure Section 442, a cross-complaint must
be flled with the answer unless the court grants permission to file the
cross-complaint subsequently. Under Sectiom 905, however, a ecross-
eomplaint for contribution may be filed as a matter of right within
100 days after the service of the plaintiff’s ecomplaint on the defendant
even though an answer was previolisly filed. This additionsl time is
provided becaunse it may not become apparent to a defendant within
the brief period for filing an anawer (10-30 days) that the case is one
where a claim for contribution may be asserted. Seetion 905 also per-
mits a cross-complaint for contributioh to be filed after the time when
it can be filed as a matter of right if the court permits.

Inasmuch as no right 1o contribution accrues until the liability of
the defendant has been adjudicated and he has paid more thar his
pro rata share of the judgment, there is no time limit on the right to
file a cross-complaint, for contributioh other than the limitation pre-
seribed in Section 905. Thus, a plaintiff’s fajlure to file his complaint
for damages until just prior o the expiration of the spplicable statute
of limitations will have no effect on the defendant’s right to file a cross-
complaint for contribution within the time limits preseribed here.

Subdivisions {b) and (e} describe the effeet of the
judgment in the princinal aection upon ihe determination of the
issues in the ecross-zciion for contribution. If the acticns are
not severed, or if the contribution eross~-defendant has notice
of and an opportunity to be heard in the principal sction, the
judgment in the principal action is conclusive upon rll matiers
determined therein such as the amount of damages suffered by the
plaintiff, the plainti?f's freedom Ifrom contributory fault, etc.
But if the principal action and the cross-action are severed and
the contribution cross-defendant is not given an opportunity to
participate in the trial of the principal action, the judgment is
not eonclusive of the matters determined therein insofar as the
contribution eross-de’endant is concerned. It 1s, however,
sdmissible as evidence of such matters under Evidence Code Section
1301. Thus, the coniribution cross-dafendant can contest the
determination of dancges and assert That the plaintiff's damages
were lower than fornd in the judgmenl. The contribution cross-
defendant can also defend on the ground that the pleintiff was
contributively nesiisent so that no llability ever arose. However,
the eontribution cross-defendant is not permitied to defend on the
ground that the original defendant was not guilty of a negligent
or wronmgful act or omission. It would be unjust to permit the
contribution cross-defendant to escase contribution by proving
that he, the cross-defendant, was in fact solely responsible for
the plaintiff's injuwxy.

-,



Subdivision (b) describes the circumstances under
which the judgment in the principal Hction is not conclusive
in the cross-action under this statute. Subdivision (b)
is not intended to have any effect oh any other hody of law
requiring a judgment to be given contlusive effect in the
light of additional circumstances. For example, if the
eross-defendant wers the spouse of tHe plaintiff in the
principal acticn and the damages sought were community
property, the privity of interest of the cross-defendant
spouse in the damages sought by the plaintiff would require
the judgment in the principal action to be given conclusive
effect in the cross-action even though the getions were
severed. Cf. Zaragosa v, Craven, 33 Cal.2d 315, 202 P.2d
73 (1949).




