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#50 1/6/67
Memorandum &7-11

Subject: BStudy 50 - Abandonment or Termination of a ILease

Attached to this memorardum on pink paper 1s an advance private copy
ct é pextion o} dﬂJ's report to the Board of Governors. Generally, CAJ
approves'the lease recommendation. There are several criticisms and objec-
tlons, however, tut some of these have already been met by revisions the
Commission has made that CAJ has not had an opportunity to consider.

Retrospective Application of the Act

A madority of CAJ objects to Section 13 of the proposed act which

provides:
This act applies to all leases, whether executed, renewed,
or entered into before or after the effective date of this act,
to the full extent that it comstitutionally can be so applied.
A minority suggests that the propesed act provides a fairer measure of
damages and fairer rights and duties between lessor and lessee and that

these may be made applicable to preexisting leases without constitutional

objection, citing Feckenscher v. Gamble, 12 Cal.2d 482 (1938). The

essence of the Feckenscher opinion appears in the following passage:

Objection is further made by the defendants as to the
measure of damages applied by the trial judge in arriving at
the judgment. . . . After the completion of the transaction
and before the trial of the case, the measure of damages was
changed by the legislature by an amendment and the new measure
was in effect at the date of the trial. The case of Tulley v.
Tranor, 53 Cal. 274, holds unequivocally that no one has a
vested right in a measure of damages. The court there said:
"We can conceive of no prineciple of constitutional law which
is violated by a change in this rule, unless, at least, the
new rule on ite face deprives the party of every reascnable
method of securing just compensation. No case has been referred
to in which it has been held that to change an arbitrary and
statutory rule of damages in cases of tort was 4 deprivation of
any vested right cf one who had previously suffered the wrong,
and we c&n see nho reason why it should be so held, even if it
should be made tc z2ppear 1n a2 particular case that the plaintiff
woull not recover as much as he would have done hcd the former
rule been contained."
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The guoted passage suggests an obvious distinction. We sre here dealing
with the impairment cf the cobligation of contracts where the Feckenscher
and Tulley cases were dealing with 2 change in the measure of damages for
torts. Nevertheless, the cases provide strong support by analogy for the
Commission's action, for those cases involved changes in the measure of
damages after the cause of action had already accrued.

Even the minority of CAJ opposes the retroactive application of
Section 3325, which relates to payment of advance consideration, advance
rent, and the like. CAJ states that, "As a matter of fairness, such
changes should not be imposed on those who have heretofore bargained under
well known rules releting to the obligations and remedies of landlord and
tenant.”

It may be that the latest revision of the Commission's recommendation
meets some of the objections raised by CAJ. The Commission has added
Section 1954.5 to its recommendation to provide that the parties to a
lease entered into after the effective date of the act cannot modify their
available remedies and rights by the lease, but provisions of leases
entered into prior to the effective date of the act which specify remedies
and rights at variance with those specified in our act are valid. Thus,
under the Cormission's present recommendation, if the parties have actually
bargained for and have specified remedies in their lease, our act will
not affect those remedies. Our act will apply retroactively only if the
parties have not specified their remedies.

Severability Section

CAJ suggests the addition of & severability section to preserve the
force of the statute if some provision 1s held unconstitutional or if a
particular application is held unconstitutional.
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Such a section might be added, but we doubt if it would change any
decieions relating to the statute. California cases dealing with unconsti-
tutional stututes conteining no severability clause have held:

The fact that a statute is nnconstitutional in part
does not necessarity invalidate the entire statute. The
remaining parts of the statute may be preserved if they
can be separated from the unconstitutional part without
destroying the statutory scheme and purpose. [People v.
McCaughan, 49 Cal.2d 409, L16 {1957).]

The unconstitutional provisions will not vitiate the
whole act, unless they enter so entireley into the scope
and design of the law, thet it would be impossible to main-
tain it without such obnoxious previsicns. . . ..

Where only & part of a statute is invalid for any
reascn, 1n order to render the whole statute void for the
same reason, all the parts thereof must be so interdependent
as that no one part may be eliminated without destroying
the force of the whole statute. {[People v. Lewis, 13 Cal.2d
280, 284 {1939).]

On the other hand, the presence of a severability clause does not save a
statute where the courts determine that the unconstitutional part is such
an integral part of the whole statute that it cannot be severed from the

remainder. For example, in Fort v. Civil Service Commission, 61 Cal.2d

331, 339 (196ﬁ), the court held:

Where a provision encompasses both valid and invalid
restrictions on free speech and its language is such that
a court cammot reasonably undertake to eliminate its invalid
operation by severance or construction, the provisicn is
void in its entirety regardless of whether the particular
conduct before the court could be constitutionally regulated
and whether there is a severability clause applicable to the
provision. [See also In re Blaney, 30 Cal.2d 643 (1947); In
re Portnoy, 21 (al.2d 237 (1942).]

Therefore, we see nothing to be gained by adding a severability clause.

Application to Mineral Ileases

CAJ asks whether there should be an exclusion for mineral leases.  The

last time the Commission considered this subject it added Sections 1954.7

-3~



and 3327, both of which provide:
An agreement for the exploration for or the removal of
natural resources is not a lease of real property within

the meaning of this chapter.

This provision seems to meet the objection raised by CAJ.

"Repudiation" and "Breach"

CAJ's report raises two gquestions concerning the language used in
the proposed statute. The first question, relating to the use of the
word "abandoned" in Section 332%, has already been answered by the revision
of Section 3325 to elimim te the use cf the term. The second problem is
that the damages sections use the term "breach" while Sections 1951 et seq.
define "repudiation" and state the consequences of a repudiation. These
sections do not affirmatively state that a repudiation is a breach. It is
apparent, however, that Section 1953 treats a repudiation as a total
breach. The only guestion is whether there should be an explicit statement
somevwhere in these sections that g repundiation is a breach.

Although we do not think that such a provision is essential, we could
add such a provision to Section 1951 which defines "repudiation.”

Respectfully subtmitted,

Joseph B. Harvey
Assistant Executive Secretary
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RIGHTS AND DUTIES UPON ABANDONMENT OR
TERMINATION OF A LEASE OF REAL PROPERTY

GENERAL PURFOSES OF MEASURE:

This is a revised "tentative recommendation” (dated June 17, 1966)
of & measure considered by this committee in 1965-66. Certain comments
on the original text, under Board authority, were transmitted directly
to the Commission. The revision made by the Commission appears to reflect
favorable consideration of a number of such comments. The revised text of
June 17, 1966 is substantially changed from the original form, both as to
detail and as to mutuality of rights and remedies between lessor and lessee.

In its later fomm, this proposal dees the following:

First, it substitutes for present statutory and case law relating to
lessor's and lessee's remedies upon breach or abandonment of lease a
comprehensive statutory statement setting forth such remedies and a statutory
measure of damages based upon principles of contract law. See new CC 1951,
1951.1, 1952, 1953, 1953.5, 1954, 3320, 3321, 3302, 3323, 3324, 315, 3326,
3387.5, CCP 117k (smend) and present CC 3308 (repeal}.

Second, it provides in CC 3324 that if 2 lease provides that one
party to the lease may recover attorney's fees, then the other party to the
lease may also recover attorney's fees, if he prevails.

Third, it provides in CC 3325 that if a lease of real property is
terminated because of breach by the lessee or if the lessee abandons the
lease, the lessee may recover from the lessor "any amount paid to the
lessor in consideration for the lease (whether designated rental, bonus,
consideration for the execution thereof, or by any other term)" that is

in excess of (a) the "unused" part of said payment on a pro rata basis

-
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(i.e., the emount in excess of the portion of the total....that is fairly
allocable to the portion of the term prior to the temination or abandon-
ment); and (b) any damages, including ligquidated damages as provided by
Section 3323, to which the lessor is entitled by reason of such breach

or abandonment. Under this proposed section, according to the Commission's
Report, p. 3, 29, the California law would be changed, particularly as to
btona fide advance rent and bona fide consideration payments, for which

the lessor presently need not account.

Fourth, an "actual’ evictlon of the lessee (in contrast with the
present California law of “consiructive eviction")} is reguired, to con-
stitute a "repudiation" of the lease by the lessor. Bee CC 1951, Report,
- 8-9.

Fifth, The Act is intended to have the fullest possible application,
as applied to existing leases. It provides in Sec. 1l that: "This Act
applies to all leases, whether executed, or entered into, before or after
the effective date of this Act, to the full extent that it can be con-
stitutionally so applied.”

Tn reference to the changes referred to under "First,” supra, the
application of "contract" principles necessarily mekes substantial changes
in existing law relating to a lessor's remedies upon breach or abandonment
by the lessee, and also in the lessee's remedies, though a breach by the
lessor is not a common occurrence. In part, it may be noted that upon
"repudiation” of a lease by a lessee, the lessor may rescind the lease,
or terminate the lease and recover damages as provided in the Act, or
obtain specific or preventive relief. (New CC 1953). The damages berein

referred to are stated as follows:
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CC 3320 (new). Subject to Section 3322,% if a lease of real

property is terminated ... the measure of the lessor's damages

+»« iz the sum of the following:

{a) The worth of the excess, if any, of the rent and
charges equivelent to rent reserved in the lease for the portion
of the term following such termination over the reasonable rental
value of the property for the same pericd.

(b) Subject to Section 332&;**: any other damages necessary
to compensate the lessor for all the detriment proximately caused
by the lessee's breach or which im ordinary course of things would
be likely tc result therefrom.

RECOMMENDATIONS OF THIS COMMITTEE:

First, the committee by action at its General Meeting on December 12,
1966, recommends (10 to 4) that Sec. 11 of the Act be re-drafted to make
the Act prospective in application, i.e., to apply to leases executed
afier its effective date. (The matter of renewals of existing leases
after such effective date was not discussed.)

Those in the minority agree that Section 3325, relating to payment
of consideration, advance rent and the like, should be prospective in

cperation only. They are thus in accord with the minority on this phase.

Reascns for Prospective Application of Entire Act.

In the view of the majority of the committee, the Act makes such

substantial changes that it should be applied prospectively only. The

*Prescribes duty of innocent party to mitigate damages.
#¥Provides for "reciprocal” right to recover attorney's fees.
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problems of consideration or advance rent paid¥* simply highlight the .
difficulties. As a matter of fairmess, such chenges should not be imposed
on those who have heretofore bargained under well known rules relating to

the obligations and remedies of landlord and tenant.

Minority view: The minority mentioned above agree that income tax

and other considerations are such that Sec. 3325 should not be attempted
to be made retrospective. However, as to the balance of the Act, except
possibly for Sec. 332% (attorney's fees), the Act provides a fairer measure
of damages énd fairer rights and duties between lessor and lessee. It
believes that a reasonable change in remedies upon default and in the
measure of damages may be applied to pre-existing leaées, without consti-

tutional objection. See Feckensher v. Gamble ( ) 19 Cal. 24 482, 499.

Second, certain changes of detail are recommended by the Northern
Section.
The Northern Section states:

"Severability section. It is believed a section should be added,

embracing not only legal provisions, but applications in particular
circumstances. Example: The provision for mubtuality of attorney's
fees, where the lease provides for such fees for one party, might
be held invalid, in some applications, without affecting other
provisions of the Act.

*¥The following example was cited by the Northern Section:

"Example: A lessor in good faith in 1959 enters into a long term lease,
selecting one of several offers from persons engaged in competing businesses
and receiving tona fide 'consideration' for entering into the particular
lease. In 1968 (after Sec. 3325 and Sec. 11 of the Act become operative),
the tenant breaches the lease. Should the lesscor now be held to the
allocation and ‘'damage' formula of Sec. 3325, in respect of the "considera-
tion' pald in 1959% Is such applicetion constitutional? Are there income
tax complications?™
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Application to Mineral leases. Payment of 'consideration’

for a mineral lease involving the right to explore for oil
and gas is common. Not only in this respect, but in other
respects, the Act does not appear designed for mineral and
similar types of leases. Should there be an exclusion?

Is 'abandonment' a 'repudiation’'? A question of form iz

raised. Sec. 3325 indicates that a lease is termirated if
the lessee 'abandons' the lease. Sec., 1951, which defines
'repudiation,' does not expressly include 'abandonment.’
Seemingly, it should do so.

What Does 'Breach' Include? Again, as %o form: In Sec. 3320

and 3321 (and elsewhere) the important term is 'breach.' Is
this suffic;ent to include 'repudiation' and ‘abandonment’?

A cross reference to CC 3320 appears in CC 1953, relating to
'repudiation,’ but such reference may be technically deficient."”
The Southern Section has concurred therein.

Finally, it is to be noted that the Sections characterize the

proposed Act as a whole as well conceived and well drafted { subject to

the specific comments herein).

As in the case of the two preceding items, the committee did not

consider to what extent the proposed measure involves questions of sub-

stantive law or public policy. See prior discussion.

Respectfully submitied,
Nathen G. Gray, Chalrman
Sidney H. Wall, Vice-Chairman

Other Members of Committee
Messrs. Hayes, Ellingwood
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RECOMMENDATION ‘OF THE CALIFORNIA
“LAW" REVISION COMMISSION

relafing fo
ABANDONMENT OR TERMINATION OF A LEASE

BACKGROUND

Beetion 1925 of the CivEl Code provides that a lease iz a econtrast
Historieally, however, a lease of real property bas been regerded ns a
conveyanee of an interest in land. Although the trend of the law
within recent years hss been to diverce the law of leasen from its
meadieval seiting of real property law and adapt it to medern condi-
tions by means of contract principles, the influence of the common law
of real properiy remains strong, The €alifornia courts state that a
leage is both a contract and a conveyance and apply a blend of eontrict
and conveyance law to lease cases, This blend, however, is freguently
unsatisfactory and -harsh, whether viewed from the standpoint of the

lessor or the lessee, :

Under existing Iaw, when a lessee abandons the leased property and
repudiates his remaining obligations under the lesse, his eonduet does

not—in the absence of a provision in the lease—give rise to an im-

mediate action for damages ag it would in the .ease of an ordinary
contract. Sueh conduct merely amounts to an offer to sorrender the
remainder of the term. Confronted with such an offer, the lessor has
three alternstive conrses. of aetion:

(1) He may refuse to secept the offered surrender and sne for the
accraing rent as it beeomes dne for the remainder of the term. From
the landlord’s standpoint, this remedy is scldom satisfactory because
he must rely on the continned availability and solvency of a lessee who
has glresdy demonstrated hig unreliability. Moreover, he must let his
property remain vacant, for it still belongs to the lessee for the dura-
tion of the lesse. In addition, repeatéd acticns may be necessary to
recover all of the remt due nnder the lease, This remedy is also un.
satisfactory from the lessee’s standpoint, for it permits the lessor to
refuge to make any effort to mitigate or minimire the injury caused
by the lessee’s defanlt.

{(2) He may accept the lessce’s abandonment as & wurrender of the '

remainder of the term and regard the lease 25 terminated. This
amounts to a cancellation of the lease or a rescission of the nnexeented
portion of the leass. Because in common law theory the lessee’s rentsl
obligation is dependent on the eontinuation of his estate in the land,
the termination of the lease in this manner has the effeet of terminating
the remaining rental obligation. The lessor ean recover neither the
unpaid rent nor damages for its loss, Moreover, the courts eonstrue
any conduct by the lesser that is incongistent with the lemsee’s com-
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tinted ownership. of an estate in the leased property as an aceeptance
of the iessee’s offer of surrender, whether or not such an eceeptancs
is intended. Hence, efforts by a lessor to minimize his damages fre.
quently resolt in the loss of all right to the unpeid fature rentals
a8 well a5 of all right fo any damages for the loss of the fature rentals,

(3) He may notify the lessee that the leased property will he relet
for the benefit of the lessee, relst the property, and sue for the dam-
ages csused by the lessee’s default. This remedy, too, is wnsatisfactory
because the courts have held that the cause of action for damages does
not accrue until the end of the original lease term. Hence, an action
to recover any portion of the damages will be dismissed as premature
if brought before the end of the original term.

Where the lessee breaches the lesse in a material respect so that
evietion would be warranted, the lessor has a similar choice of reme-
dies: (1) He may declice to terminate the lease and sue for damages.

- (2) He may cancel or rescind the lease, evict the lessee, and give up

any right to damages for the Joss of foture rentals. (3) He may eviet -
the lessee without terminating the lease, relet for the benefit of the
lessee, and them sue for damages at the end of the ferm.

To provide some protection against the possibility of a lessee’s breach
or repudiation of a lease, lessors sometimes require lessces to make an
advance payment to the lessor at the tims of the execution of the lesss,
It he haa sufficient foresight to label this payment as an advance pay-
ment of rent or as consideration for the execution of the lease, the
lessor may retain the entire amount of the payment when the lease is
terminaied becanse of the lessee’s breach regardless of the aetual
damage cansed by the breach. If the payment is labeled security for
the lessee’s performance, however, the lessor is entitled to keep only
the amount of hie actual damages. And, if the payment iz labeled as
liquidated damages, the courts hold that a provision for its retention

-i8 a forfeiture and therefore void.




'RECOMMENDATIONS

The IawBension Commission has coneluded that the rules generally
applicable nnder contraet law would be fairer to both lessors and

lsasecs than are the rules now applied when a lease is sbandouned or is-

terminated by reason of the lessee’s breach. Accordingly, the Commis-
sfon recommends the enactment of legislation designed to effestnate
the follewing principles:

1. Repudiation of 2 leass, whether hy word or by set, should be
regarded as a total breach of the lease, giving rise immediately to
remedial rights on the part of the aggrieved party, just as repudiation
of any other contract gives rise immediately to such remedial righta
, S.Whmalemhasbeenmpndiated,theuggﬁevedpartyabo
have the right to resort to the same remedies that are availahle npon
the repudiation of a contract. Thus, the aggrieved party shoald have
the right (1) to rescind the lease, {2} to treat the lease as ended for
purposes of his own performance and to sne immediately for all dam-
ogea cansed by the repudistion and termination of the lesse, or (3) to
;.n: for specific or preventive relief if he has no adequate remedy at

3. When a lease has not been repudiated but has been breached in 2
_sufficiently material respect te justify the termination of the lease,

¥

the aggrieved party should have the right to resort to the same reme- -
diee that are available apon a material breach of a contraet: {1) He -

should be entitied to treat the breach as & partial breach, regard the
lease ay eontinuving in force, recover damagea for the detriment caused
by the breach, and resort to & subsequent action in csse a further
breach oecurs; {2) im appropriate cases, he should be entitled to
epeciflc or preventive relief to assure the continued performance of the
lease ;- (3) he should be entitled to rescing the lease; and (4) he should
be entitled to treat the lease as ended for purposes of performance
and to sue immedistely for all damages, both past and - prospective,
eansed by the dreack and termination of the lease.

4. Except where a lessor is entitled to specific enforcement of the
lease, he should not be able to treat a repudiated lease as stil in
existence and enforce the payment of the rents as they accrue. More-
over, the eviction of the lessee from the leased property following the
lesses’s breach should terminate the lease. In each of these.eases, the
lessor should have a right to recover damages that is independent of
the eontinuance of the leage, and the fietion that the leasehold estate
eontinues when the lessee has no right to the possession of the leased
property should be abandoned.

3. The party repudiating his obligations under a lease should have

the right, as he generally does under other kinds of contracts, to re-

tract his repudiation, and thus muilify its effect, &t any time before
the aggrieved party has brought action upon the repudiation or other-
wite changed his position in reliance thereon.

6. The basic measure of demages when & lease has been repudiated
or terminated becavse of a material breach should be the loas of the

(1)
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bargain reprasenteﬁ by the lease. The aggrieved party should be en-
titled to recover the difference between the value of the remaining

rentals provided in the lease and the fair rental value of the prop-

erty for the remainder of tbe term. He should also be entitled to
recover any ineidental damages resplting from the breach, such as
moving or renovation expenses necessarily ineurred or lost profits,
But, as under contract law generslly, there should be no right to
recover for any loss that is reasonably avoidable. Thus, if the lessor
chooses to let the property remain idle, he should not be permitted—

. &8 he is under existing law——to recover from the lessee the entire re-

msaining rental obligation.

7. When 2 lessor relets property after the original lease has been
terminated, the reletting should be for the lessor’s own account and
not for the lessoe's. Of course, such & reletting should reduce the
damages to which the lessor js entitled, but any profit made upon the
reletting should belong to the lessor and mot to the defsulting lessee.

- 8. A liguidated damages provision in a Jease should be treated like
a provision in any other contract. When the emount of the
proepective damage that may be caused by & breach of the lease cannot
be readily asceriained, a fair liquidated damages provision should be
enforceable.

§. A defaulting lessee should be entitled to relief from the forfeiture
of an advance payment that exceeds the damages cansed by his defanlt,
regardless of the label attached to the payment by the provisions of the
lease. A lessor should not have the right 1o exaet forfeitures by the
artfol use of language in a lease. ‘

10. A lessor’s right to recover damages should be independent of
his right to bring an sction for unlawful detainer to recover the pos-
seasion of the property, and the damages recorumended hereir should
be recoverable in & separate action in addition to any damages recov-
ered as part of the unlawful detainer action. Of course, the . lessor
should not be entitled to recover twice for the same items of damage.

11. Section 3308 of the Civil Code should be revised fo }imit its
application to personal property. Section 3808 provides, in effect, that
8 léssor of real or personal property may recover the measure of
damages recommended above sf the lease so provides and the lessor
chooses to pursue that remedy. Enactment of legislation effectuating
the other recommendetions of the Commission would make Section
3308 superflucus insofar as resl property is concerned. Section 3308
should also be revised to eliminate the implication that arises from its
terms that a lessor of personal property cannot sue for all of his
prospective damsges unless the lease so provides. :

12. Code of Civil Procedure Section 1174 should be amended to

provide that the eviction of a lessee for breach of the lease terminates

the lessee’s interest in the property, Section 1174 mow permits the
evietion of a lessee without the termination of his interest in order
to permit the lessor to preserve his right to damages. Under the pro-
posed legislation, the lessor’s right to damages does not depend u

the continnance of the lessee’s estate; therefore, the provisions of

tion 1174 that provide for such continuance are no longer necessary.
. 13. It -a lease is actuzlly a means for Snancing the aecquisition or
mmjrovement of the leased property, it should be clear that the lessee’s
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tb}igmﬁmnndartheleaseiaspeanﬁeauy' enfnrmhleandthathemay
not, by abandoning the lease, leave the lessor with only the right to
recover damages measured by the difference between the consideration
specified in the lesse and the fajr rental value of the property. It is
frequently intended that the rental specified in lease-purchase -
ments will also compensate the lessor for an improvement that he hag °
agreed to construet for the benefit of the lessee. It is necessary, there-
fore, that the parties understand that the Jessee’s obligation to pay the
amonnt of the consideration specified in the leage ey net be
defeated by his own act of abandoning the leased property.
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PROPOSED LEGISLATION

The Commission’s recommendations would be effectuated hy the
snactment of the following measure: :

An aet lo amend Section 2308 of, to add Sections 1951, 1951.5,
1952, 1953, 1953.5, 1954, 1954.5, 19547, and 3387.5 1o, and
o add Articls 1.5 {. commencing with Section 3320) fo Chap-
ter 2 of Title 8 of Part 1 of Division 4 of, the Civil Cods,
ond to amend Section 1174 of the Code of Civil Procedurs,
relaling o leases, ‘ :

The peaple of the State of California do enact as follows:

o RIGHTS UPON
| REPUDIATION OR TERMINATION OF
LEASE OF REAL PROPERTY

§ 1951, Repudiation of lease -
SeomioN 1. Section 1951 is added to the Civil Code, to
read: -

1951, A lease of real property is repudiated when, without
justification :

(o) Either party communicates to the other party by word
or act that he will not or eannot substantially perform his re- -
majning obligations under the Tease;

(b} Either party by voluntary act, or by voluntarily en--
gaging in & course of conduet, renders substantial performance
of his remaining obligations under the leage impossible or ap-
parently impossible ; or

(¢} The lessor actually evicts the lessee from the the leased

. propexty, . - 3

Comment, Seetion 1951 is definitional, The substantive effect of a
repudiation as defined in Section 1951 ia described in the sections that
follow in this chapter,

Subdivisions (a) and (b} follow the defnition of an anticipatory
repa;diation that appears in Section 318 of the EBesialement of Con-
trocis, :

Under the preliminary langnage of Section 1951, subdivision fe)

‘applies only when the eviction is ““without justifieation.'' Such an

eviction is one that the ledsor did not have a right to make under the
terms of the lease or under the substantive law governing the rights
of lessors and lessees generally. If the lessor had the right to eviat
the lessee, the lease would be terminated by the evietion under the
provisions of Section 195L.5(a). But if the lessor @id not hawve the
right to eviet, the evietion would not terminate the lease if the lessee
sought and obtained specific enforceraent of the lease. See Seetion
195L.5(¢). Subdivision {e) refers only to actmal eviction, not “‘con-
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structive evietion.'” Under Section 19515 a lessee must treat an sctual
eviction B8 & termination of the lease unless e can obtain a decree
for upecifit or ‘preventive relief. For wrongful eonduct not amounting
to an-metual evietion [(sometimes referred to as “eonstructive evie-
tion'}, the lessee may elect to treat the lease as continwing and recover
damages for the detriment caused by the wrongful conduet. See See.
tion 1954. .

§ 19515, Termination of lease

Bec. 2. Section 1951.5 is added fo the Civil Code, to read:

195L.5. A loase of real property is terminated prior to the .
expization of the term when:

(&) The lessor, with justification, eviets the lessee from the

perty ; .

(b) The lessee- quits the properiy pursuant to 8 noties
served purseant to Sections 1161 and 1162 of the Code of Civil -

Fopedure or pursusnt to any other notice or request by the
lessor to quit the property; or

{¢) The lease is repudiated by sither party thereto and (1)
the aggricved party is not entitled to or does not seek specifie
or preventive relief to enforce the provisions of the lease as.”
provided in subdivision (¢) of Section 1953, or (2) the ag-
grieved pariy gives the other party written notice of his elpe-
tior not to seek such specific or preventive relief. :

Commment. Section 1951.5 prescribes eertain conditions under which
2 lease is terminated prior to the end of the term. The list is not exelu-
give. Section 1983 also sets forth certain conditions under which & lease
is terminated. And, of course, if a lease is reseinded pursnant to See-
tions 1688-1693, the interests of the respective parties come to an end
prior to the expiration of the term of the lease.

Subdivisions (a) and (b) refer both to the situation where & con-
dition has occurred warranting a termination of the luase and to the
sitnation where a breash of the lessee’s obligations warrants a termi.-
nation of the lease. Under Sections 1953 and 1954, however, the lessor
woild be entitled to damages following the eviction of the lessee only.
in the case of an eviction following a breach. :

To the éxtent that subdivisions (a) and (b) provide that an evietion
following a breach of the lease by the lessee is a teymination of the
lease, they change the Cglifornia law. Under Code of Civil Procedure
Bection 1174 (as amended by Chapter 259 of the Statutes of 19313,
& lessee could be evicted from the leased property following & meterial
breach without terminating the lease. Presumably, that provision was
designed 1o overcome such cases as Costello v. Martin Bros., 74. Cal.
App. 782, 241 Pac. 588 (1925), which held that the eviction of the
lessee tarminated the lease and ended the lessor’s right to reeover either
the remaining rentals due under the Jease or damages for the loss of
such rentsls. Because Sections 1953 and 1954 provide for the PROGVErY
of damages despite the termination of the lease and the evietion of
the lessee, there is no further need to perpetuate the fiction that the
Feasehold estate continves when the lessee has no right to the possession
of the lessed property. - o
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Subdivision (e¢) changes the prior California law in part. Under the
prior law, repudiation of & lease and abandonment of the properix by
the lessee did not terminate the leass The courts stated that the
lepsor eonld regard the lease ss contianing in existence snd could
recover the rents as they hecame due. See Kulawitz v. Pacific Wooden-
worec & Paper Co, 25 Cal2d 664, 1556 P.2d 24 (19M44); Welcome v.
Hesz, 90 Cal’ 507, 27 Pac. 369 (1891). Subdivision () makes it elear
that & leasor may no longer regard the repudiated lease as continuing
and enforee the payment of rental as it falls due unless the repudiation
is nullified as provided in Section 1952 or unless the lessor is entitled
to and obtaing a deeree requiring specific performance of the lease as
provided in subdivision (¢) of Section 1953. Iastead, Sectior Y958
permits the léssor to recover all of the damages caused by the lessee’s
repudiation. . :

Subdivision {¢) is consistent with the prior California law relating
to a leasee’s remedies. Under subdivision (c¢), as ander the prior law,
a lessee may regard the lease as terminated by the lessor’s repudistion
and either sue for his damages under Section 1958 or reseind the lease.
Under some circumstances, the lessee may also seek speeific perform-
ance of the lezse under subdivision (e) of Seetion 1353. Of. 30 Car.
Jur2d Landlord and Tewani § 314 (1956).

§ 1952, Retroction of repudiation

Bro. 3. Bection 1952 is added to the Civil Code, to read:
1852, The effect of & repudiation of a lease of real properiy
is nutlified if, before the sther party has broupht an setion for
damages eaused by the-repudiation or otherwise changed his
position in reliznce on the repudistion, the repudiator becomes
ready, willing, and able to perform his remaining obligations

under the lease and the other pariy is se informed.

Comment. Section 1952 codifies the rule applicable to contracts
gererally that a party who repudiates a contrael wmay retract his re-
pudistien, and thus nullify its effect, ¥f he does so before the other
party to the sontraet has materially changed his position in reliance
on the repudiation. Restaremane, Contracrs §§ 280, 319 (1932); 4
Corem, Cowrracrs § 980 (1951). ‘ ,

§ 1953. Remedtes upon repudiation

Beo. 4. Beetion 1953 is added to the Civil Code, to read:

1953. "When a party repudiates a lease of real property, the
other party may do any one of the fallowing: -

(s) Rescind the lease in accordance with Chapter 2 {eom-
mencing witk Section 1688} of Title 5 of Part 2 of Division 3.

(b} Recover damages in accordance with Artiele 1.5 {com-
mencing with Bection 3320} of Chapter 2 of Title 2 of Part 1
of Division 4. -

{c} Obtsin apecific or preventive relief in accordance with
Title 3 {(commencing with Section 2366) of Part 1 of Division

4 to enforce the provisions of the leage if such relief is ap-

propriate. .

Cemment, Except where a mining leage is involved (sce Gold Mining
& Waler Co.. v, Swinerton, 23 Cal2d 19, 142 P.2d 22 (1943)), the




(")

e

LEARE RRCOU BN DTN TIBT

California courts have not applied the contractnal doctrine of antie. -
1patory repudiation to a lessee’s abandonment of the leasehold or
repodiation of the lease. See Giiver v. Loydon, 163 Cal 124, 124 Pac.
781- (1812} ; Welcome v. Hess, %0 Cal. 507, 27 Pac. 369 {1891}, Section
1953 is designed to overcome the holdings in these cases and to make
the contractual Goetrines of anticipatcry bhreach and repudiation appli-
?;g?l fu‘lea.ses geperally. €F. 4 Comsmy, Contracrs §§ 954, 950-989

Under the prior California lew, when a lessee abandoned the leased.
property and repudiated the lease, the lessor had thrse alternative
remec_hes: (1) to consider the lease as still in existence and sue for the
napaid rent as it beeame due for the unexpired portion of the term;
{2) to consider the lease a8 terminated and retske possession for his
own aceonnt; or (8) to retake possession for the lessee’s account.and:
relet the premises, holding the lessee at the end of the lesse term for
the difference between the lease rentals and the amount that the lessor
could in good faith procure by reletting. Kulowits . Pacific Wooden-
ware & Poper Co., 25 Cal:2d-664, 673; 155 P.2d 24, 28 (1944); Tref
v. Gulko, 214 Cal. 551, 7 P.24 697 {1932}

Under Section 1953, a lessor may still terminate the lease and retake.
possession for his own account by rescinding the lesse under subdivi-
sion (8). But a lessor cannot permit the property to remain vacant
and recover the rent as it becomes due, for Section 1951.5 provides
that the lessee’s repudiation terminates the lense and, hence, there is
no more rent due. Under Section 1958, if a lessor wiskes to nullify
the effect of the lessea's repudiation and retain bis right to the aceruing.
rental instailments, the Jessor is required to seek specifie enforcement
of the lease under snbdivision (e}, Under subdivision (b), the lessor,
mey reeover damages for the loss of the bargain represented by the
original lease—4.2., the difference between the rent reserved in the lease
and the fair rental value of the property together with all other detri-
ment proximately eaused by the repudiation. See Section 3320, Under
the prior law, too, the lessor could recover such damagss; but under
subdivision (b), the lessor’s eause of sction accrues npon the repudia-
tion while under the prior law the lessor's csuse of action did not
accrue until the end of the original lease term. See Treff v. Guiks, 214
Cal. 591, 7 P.2d €37 (1932). - ‘

The remedies specified in Seetion 1953 may also be used by a lessee
when the leasor breaches the leage, but in this respect Section 1953
Inerely continues the preexisting law without signifiesnt change. See
30 Car. Jun.2d Landlord and Tenont § 314 {1958),

§1953.5: Time for commencing action upon repudiation

Brc. 5. Section 19535 is added to the Civil Code, to read:

1953.5. The time for the commencement of an action bhased
on the repudiation of a iease of resl property begins to ran: .

{a) If the repudiation occurs before any failure of the re.
pudiator to perform his obligations under the lease, at the thue
of the repndiator’s first failure to perform the obligations of
the lease. '

(1) ¥t the repudistion occurs at the same time ag or after,
a failare of the repudiator to perform his obligations under
the lease, at the time of the repudiation. '
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Comment. Section 19535 clarifies the time the statute of limitations
beging to run on a eause of action for repudiation of a lease, The rule
stated is based on Section 322 of the Resfotement of Contracts and is
consigtent with the California law abplicable to repudiation of eon-
tracts generally. See Brewer v. Simpaon, 53 Cal2d 567, 593, 2 Cal
Rptr. 609, 622-623, 349 P.2d 289, 302-303 {1360). Cf. Sunset-Sternay
Food Co. v. Bonzi, 60 (al2d 834, 36 Cal. Rptr. 741, 389 P.2d 133
(1964}, Under the preexisting California law, the statute of limita-
tions did not hegin to run upon a cause of action for repudiation of
8 lease until the end of the lease term. See De Huré v, Allen, 26 Cal.2d
829, 161 .24 453 (1945).

Beetion 1953.5 merely sete forth the time the statute of Hmitations
begins to rum. It does mot purport to preseribe the esrliest date for
the commencement of an sction based on repudiation. Nothing here
forbids the commencement of such an aetion prior to the date the
statute of limitations commences to run.

§ 1954, Remedies for material breach of lease

8xc. 6. Section 1954 is added to the Civil Code, to read:

1954. 'When a party breaches a lsase of real property in a
material respect without repudiating the lease, the other party
may do any one of the following: :

{(a) Reseind the Jease in accordance with Chapter 2 (com-
mencing with Section 1688) of Title 5 of Part 2 of Division 3.

{b) Terminate the lease and recover demages in accordance
with Article 1.5 (ecommencing with Section 3320) of Chapter
2 of Title 2 of Part 1 of Division 4.

{¢) Without terminating the lease, recover demages for the
detriment ceused by the breach in accordance with Article 1
{ecommencing with Seetion 3300) of Chapter 2 of Title 2 of
Part 1 of Division 4. ' :

{d) Obiain speeific or preventive relief in sccordance with
Title 3 {commencing with Section 3368) of Part 1 of Division
4 to enforce the provisions of the lease if such relief is ap-

_ propriate. :

Comment. 1If & perty fo a lesse repudiates the lease, whether or not
be commits any other breach of the lease, the remedies of the aggrieved

+ party are governed by Section 1953. Section 1954 preseribes the rem-
edies available to the agprieved party when 2 lease is breached im &
material respect but there is no repudistion of the lease. The remedies
prescribed are those that are usually avsilable to an aggrieved party
to any eentract when that contract is breached in a material respect
without an accompanying repudiation. See Coughlsn v. Blair, 41 Cal2d
587, 262 F.24 305 (1953) ; 4 Coreiv, ConTRACTS § 946 (1951).

Under Section 1954, the aggrieved party may simply rescind or
cancel the lease without seeking affirmative relief. He may regard the
lease a8 ended for purposes of performance and sesk recovery of all
damages resulting from such termination, including damages for both

~ past and prospective detriment. He may regard the lease 43 continuing
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in fox:ee and seek damages for the detriment cansed by the breach,
reROrng 1o & subsequent action in case a further breach occurs. And,
finally, in appropriate cases the aggrieved party may seek specific
perfqrn.mnee of the other party’s obligations under the lease, or he may
seck injunctive relief to prevent the ather party from interfering with
his rights under the lease. ’

Section 1954 makes little, if any, change in the law insofar as H
preseribes a lessee’s remedies upon breach by the lessor. See 30 CaL.
Jur.2d Lendlord and Temant §§ 313-320 {1956). Subdivisions (a),
(e}, and (d) make little change in the remedies available to a lessor
upen breach of the Jease by the lessee. See 30 Cavr. Jur.2d Londlord and
Tonant § 344 (1956). Subdivision (b), however, probably changes the
law relating to the remedies of an aggrieved lessor. Altkough the priar
law is not altogether clear, it seems likely that, if a lessor terminated
& lease beeanse of a lessee’s breach and evieted the lessee, his ecause of
action for the damages resulting from the loss of the rentals due under
ke lease did not acerue until the end of the original lease term. See
De Hart v. Allen, 26 Cal2d 829, 161 P.2d 453 {1945) ; Treff v. Gulko,
214 Gal. 591, 7 P.24 697 (1932). Under sabdivigion {b), an sggrieved
lessor may terminate the Iease and immediately sue for the demages

resulting from the loss of the rentalz that would have acerued under
the lease. ' ‘

° 1954.5. Contractual control of remedies

Seg. 7. Section 1954.5 is added to the Civit Code, to read:

1954.5. (a) Except as provided in subdivision (b), the
iegal consequences of the astions of the parties to a lease of
real property es provided in Sections 1951, 1951.5, and 1952,
and the legal remedies available npon breach of & lease of real
property as provided in Seetions 1853 and 1954, are not ub-
Ject to modifieation by the prior agreement of the parties.

{b) The parties to a lease of real property may, by contraet
made at any time, waive any right of either or both parties to
specific enforcement of the lease.

~ {e) This seetion does not affect any agraement for the arbi-
tration of sny dispute that has arisen or may arise under a
lease of real property. -

(d} This section applies only to Jeases that were executed
or renewed on or after the effective date of this section.

Comment. Sections 1951, 1951.5, 1952, 1853, snd 1954 are designed
to make the ordinary rules of contract law applicable to leases of resl
property and thus relieve both lessors and lessees of the forfeitures to
whieh they had been subjected by the applieation of feudal property
eoneepts. Subdivision (a) of Section 1954.5 will secure to the parties
the benefits of the preceding sections by prohibiting the restoration of
the previous system of lease law by standard provisions in leases,

Subdivision (b) permits a waiver of the right to specific performance
because such a waiver does not result in & forfeitore or an uncompen-
kated loss, A lease containing such a waiver provides in substance for
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en alternative performance-actual performanee or payment of dam.-
ages in lieu therest. ,

Subdivision (e} makes it clear that this section is not intended to
limit the arbitrability of dispetes arising wnder lesses of real property,
nor is it imtended to limit the powsrs that may be exercised by the
arbitrators of such disputes,

Under subdivision {d}, a provision in a lease that specifies remedies
&t vartance with those gpecified in Seetions 1951-1954 may be enforced
only if the lease contsining the provision antedates the effective date
of this section. Sections 1951-1754 prescribe the remedies that may be
used to enforee a previously executed lease that does not contain any
provisions governing the available remedies.

§ 1954.7. Agreements for exploration for or removol of natura! rescurces

Sec. 8. Section 1954.7 is added to the Civil Code, to read:

18547, An agreement for the exploration for or the re.
moval of patwral resources is not a lease of resl property
within the meaning of this chaptar.

Comment. An agresment for the exploration for or the remeval of
uatural resources, such as the so-called oil end gas lease, has been
ebaracterized by the California Supremes Court as a profit & prendre in
gross. See Dabney v. Edwards, 5 Cal.2d 1, 53 P.2d 962 (1935). These
agreements are distinguishable from leases generally. The ordinary
lease conternplates the use and preservation of the property with com-
_-pensation for snch use, while a natural resoureces agreement contem-
plates the destruction of the valuable resonrces of the property with
cgmpgensaﬁon for such destrnetion. See 3 Linpury, Mmes § 861 (3d
ed. 1514},

Thé rections in this chapter dealing with Teases of real property are
intended to deal with the ordinary lease of resl property, not with
agreements for the exploration for or the removal of natural rescurees.
Aecordingly, Section 1954.7 limits these gections to their intended pur-
pose. Of course, some of the prineiples expressed in this chapter may be
applicable to natural resources agreements. Seetion 1954.7 does not
prokibit applieation to such agreements of any of the prineiples ex-
pressed in this chapter; it merely provides that the statutes found here
do not require such application.
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RIGHTS UPON TERMINATION OF LEASE OF
i PERSONAL FROPERTY
§ 3308 {Amended) o o E

Sgc, 9. Section 83208 of the Civil Code is amended to read :

3308. 'Phe perties o any leass of vesl or propety -
mey agroo therein that if sach If o lease shall be of personal -
property s terminated by the lessor by reason of any breach -
thereof by the lessee, the lessor shall therenpon be entitled to
recover from the lessee the present worth ab the time of such
terminntion ; of the excess, if any, of the amount of rent and
charges equivalent to rent reserved in the lease for the balance
of the stated term o» eny sherton pesiod of sime over the shen
Teasonable rental value of the premsises property for the same.
period, _

The righte of the lessor under this seciion are such agrec-
ment shedl be cumulative to all other rights or remedies now
or hereafter given to the lessor by law or by the terms of the
lease ; providod; howevern that but the election of the lessor .
to exercize the remedy provided by this seclion it heveimabove
permitted shall be binding upon him and shall exelude re-
eourse thercafter to any other remedy for rental or charges
equivalent to renizl or damsages for breach of the covenant
to pay such rent or cliarges aceruing subsequent to the time
of such termination. T%he pasties 4o sach lease may fumther
le exercised by the lessor within a gpecified fimo the right
therete shail be basved: - -

Comment. The reference to lessea of real properiy has been deleted
m Section 3308 because, insofar as the section relates to real prop-
erty, it har been superseded by Sections 1951-1954.5 and 3320-3326.

Beetion 3308 has elso been revised to eliminate the implication that, .
unless the lease so provides, & lessor of personal property is not entitled
to recover damages for prospective detriment upon termination of the
Iease by reason of the breach thereof by the lessee. No California case
bas so held, and the cases involving leages of real property that have
held that a lessor eannot immediately recover all of his future damapes
have been based on feudal real propertg concepts that are irrelevant .
when personsal property is involved. See Harvey, 4 Study fo Determing
Whether the Rights and Dutics Attendant Upon the Termination of o
Leass Bhould Be Revised, 54 Car. L. Rev. 1141 {1966), reprinted with - -
permimion in 8 Car, Law Revision Coxum’n, Ree., REc, & Srupms at
T31 (1967).
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DAMAGES FOR BREACH OF LEASE OF REAL PROPERTY

Sec. 10, Article 1.5 (commencing with Seetion 3320) is
added to Chapier 2 of Title 2 of Part 1 of Division 4 of the
Civil Code, to read: E

Article 1.5. Damages for Breach of Leuse of Real Property

Comment. Thig article sets forth in some detsil the damages that
may be recovered upon & total breach of & lease of res] property. Some
of the rules stated are also applicable in ecases involving a partial
breach. The article also sets forth the lessee's right to relief from sny
forfeiture of advance payments made to the lessor. The remainder of

* the article is designed to clurify the relationship between the right to

damages arising under this article and the right to obtain other forms
of relief underother provisions of California law.

§3320. Lessor's domages upon termination of lease for breach

3320, Subject to Bection 3322, if a lesse of real property
is terminated beeause of the lessee’s breach thereof, the meas-
ure of the lessor’s damages for such breach ig the sum of the
following : o

{a) The present worth of the excess, if any, of the rent and
charges equivalent to rent reserved in the lease for the portion
of the term following such termination over the ressonable
rental valee of the property for the same peried.

(b} Bubject to Section 3324, any other damages necessary
to compensate the lessor for all the detriment prozimately
cansed by the lesses’s breach or which in the ordinary coursé
of things would be likely to result therefrom.

Commen. Section 3320 prescribes the messure of the demsges &
Jessor iy entitled to recover when & lease iz terminated because of the
lessee's breach.

Under subdivigion {a}, the basic measure of the lessor’s damages is
the excesy of the enpaid “‘rent and charges equivalent to rent” under
the lease over the rental the lessor can reasonably expect to obtain by
reletting the property. In this context, the phrase ‘‘rent and charges
equivalent to rent'’ refers to all obligations the lesses undertekes in
exchange for the mse of the leased property. For example, if the de-
faulting lessee had promised to pay the taxzes on the leased property
and the lessor eonld not relet the property ander a lease either con-
taining . such a provision or providing sufficient additional remtal to
edter the ncerning tazes, the loss of the defaulting lessee’s assumption
of the tax obligation would be ineinded in the damsges the lessor is
enfitled to recover under Bection 3320.

The measure of damages deseribed in subdivision (a) is essentially
the same as that formeriy described in Civil Code Section 3308. The
measure of dampages deseribed in Section 3308 was applieable, however,
only when the lease so provided and the lessor choge to invoke that

réemedy. The measure of damages deseribed in Section 3320 is appli- -
eable in all edses in-which & lessor seeks dsmages upon terminstion
of a lease of real property becanse of & lessee’s breach.
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that the bagic measure of damages deseribed in _
Hmit-of a lessor’s recoverable damages when the Least
reason of the lesses’s breach.

When a lease g termingted, it will usnally be necessary for the lessor
to take possession for & time in order to prepave the property for relet-
ting and to secure 2 new tenant. A lessor should be entitled to recover
the rentals due under the lease for this pericd if the damages awatded
are to put him in as good a position as would performance by the
lessee of his contractual obligations. The lessor should also be entitled
to recover for those expenses jn caving for the property during this
time that he would not have had to bear if the Iessee had not sbandoned
the property or breached the lease.

In some cases, too, a lessor may wish to give a lesseo an opportunity
to retract his repudiation or enre his hreach and resume his sbligations
under the loase, If the. lessor does so and the lessee does not acecept the
opportunify to eure hig defanlt, the lessor should bhe entitled t¢ recover

the full amount of the rentals due under the lease for this peried of
" negotiation as well as his expenses in caring for the property during

this period,

In addition, the lessor sheuld be entitled to recover for his expenses
in retaking possession of the property, making repairs that the lessee
was obligated to make, and in reletting the property. There may be
other damages necessary to compensate the lessor for all of the detri-
ment proximately caused by the lessee; if so, the lessor should be en-
titled to recover them also. Subdivision (b), whick is bused on Civil
Code Section 3300, provides that ail of the other damages a person
is entitled to recover for the breach of s contraet may be reeovered
by a lessor for the breach of hig Jease. This would include, of course,
demages for the lessee’s breach of specific covenants of the lease.

Subdivision (b} is made *‘subject to Section 3324"° in order to make
it clear that any attorney’s fees ineurred by the lessor in enforcing
his rights nnder- the lemse are not recoverable as ineidents]l darmages
unless the lease specifically provides for the recovery of such fees by
either the lessor or the lesses. -

Section 8820 also is made subject to SBection 3322 In order to make
it clear that, as under the law relating to eoniracts generally, the
defaulting lessee iz not 1iable nnder Seetion 3320 for any consequences
that the lessor can reasonably avoid. Moreover, if the lessor relets the
property for a rental in excess of the rental provided in the original
lease, the damages the lessor is entitled to recover under Section 3320
must be redeeced accordingly. See Section 3322,

§ 3321, Lessee's damages upon termination of leass for breagh:

8321, Subjeet to Section 3322, if a lesse of reel property
ia terminated because of the leasor’s breach thereof, the meas-
ure of the lessee’s damages for such breach is the sum of the
following

(a) The present worth of the excess, if any, of the reasons
able rental value of the property for the portion of the term
following such termination over the rent and charges eguiv.
alent to rent reserved in the lease for the same period.
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~ (b) Bubject to Seetion 3324, any other damages necessgry
to compensate the lessee for all the detriment proximately
caused by the lessor’s breach or which in the ordinary course
of things wonid be likely to resnlt therefrom.

Comment. Section 3321 preseribes the basie measure of the damages
& lessee is entitled to reecover wkea a lease is terminated because of
the lessor’s breach. It is consisten: with {he prior California law. SHZ-
well Hotel Oo. v. Anderson, 4 Cal.2d 468, 469, 50 P.24 441, 443 (1935)
(*“The general rule of damages is that the lessee may recover the value
of kis unexpired term and any other damage which is the natural and
proximate result of the eviction.”’). Where appropriste, a lessee may
recover damages for loss of good will, loss of prospective profits, and
expenses of removal from the leased property. See, e.g., Beckett v, City
of Paris Dry Gogds Co., 14 Cal2d 633, 96 P.2d 192 {13939) ; Johnson
v. Snyder, 99 Cal, App.2d 56, 221 P24 164 {1930} ; Riechhold v. Som-
marstrom Inv. Co., 83 Cal, App. 173, 256 Pae, 532 (31927). .

Section 8321 is subjeet to Section 3322 to make clear that the default-
ing lessor is not lahle for any consequences that the lessee cap res-
sonably avoid. Bubdivision (b) is subject to Section 3324 in order to
make elear that attorney's fees incurred by the lessee in enforeing his
rights under the lease are not recoverable as incidental damages unless
the lease specifically provides for the recovery of such fees by either
the lessor or the lessee. ;

§3322. Avoidable consequences; lessor's profits on reletring

3322. (a) A party io alease of real property that has been
breached by the other party may mot recover for any detri-
ment caused by such bresck that sould have been avoided
through the exercise of reasomable diligence without undue
risk of other substantisl detriment.

(b) When a lease of real property is terminated becamse of
the lessee’s bresch thereof and the lessor relets the property,
the lessor is not aceonntable to the lessee for any profits made
on the reletting, but any such profit shall be set off against
the damages to which the lessor is otherwise entitled.

Comment, Under prior California law, & leasor could decline %o
retake possesgion of leased property after it had been abandoned by
the lessee and could recover the rent as it became dne from time to

time under the leass. See De Hart ». Allen, 26 Cal2d 829, 832, 161

P.2d 453, 456 (1945). Subdivision {a} of Section 3322 subatitutes for
this rule the rule applicable to contracts generally that a pariy to a
lease that has been breacked by the other party may not recover for
any detriment esiised by such breach that could have been avoided
through the exercise of reasonable diligence. See BesTaTEMENT, CON-
TRACTE § 336 (1232), :

Under prior law, a lessor could relet property after the original
lessee had abandoned the lease if he did so either on his own aceount
(in which case the lessee’s remtal obligation was terminated) or for
the aceount of the lessee. See discuseion in Dorcich v. Tims O Co.,
108 Cal. App.2d 677, 686, 230 P.2d 10, 15 (1951), Although no deci-
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wlon w0 holding has been reported, the rationale of the California eases

indieates that, if the lessor received a higher rental when relotting
for the necount of the lessee than was provided in the original lease,
the lessee was entitled to the profit.-

Under Section 3322, & lessor whe relets properfy after the original
lessee hag abandoned it does =0 for his own aceount; and under sub-
division {b), any profit received belongs to the lessor rather than te
the defaulting lessee. The net profit received on the reletting, however,
reduces the damages suffered by the lessor for which the lessee is liable.

The rule stated in subdivision (b) iz similar to the rule applicable -
when the buyer under & sales contract repudiates the sale and the
seller resells the goods {o mitigate damages. Bee Com. Cope § 2706(6).

§3323.  Uiquidated damages,

3223 Notwithstanding Sections 3320 and 3321, upon
breach of & provision of a leasse of real property, liquidated
damages may be recovered if so provided in the lease and if
they meet the requirements of Seetions 1670 and 1671.

Comment. Section 3323 does not areate a right to recover Hyquidated
damages ; it merely recognizes that sueh & right may exist if the condi-
tiong specified in Civil Code Sections 167} and 1671 sre met. Provi-
sions in leases for liguidated damages upon repudiation of the lease
by the leszee have been held te be void. Redmon v. Grakem, 211 Csl.
493, 205 Pae. 1031 (1931} ; Jack v. Sfnshetmer, 125 Cal. 563, 58 Pae.
139 (18993, Such holdings were proper so long as the lessor's cause
of action upon repudiation of a lesse was either for the rent as it
became due or for the rental deflciencies as of the end of the lease
term. Under such circumstances, there eculd be little progpective aneer-

-iginty over the amount of the lessor’s dameges. Under Section 1953

and this article, bowever, the lessor’s right to damages accrues at the
time of the repudiatian; and because they must be determined before
the end of the term, they may be difficult to celeulate in some csases,
Thiz will frequently be the case, for example, if the property is leased
under a percentage lease. It may be the case if the property is wnique
and its fair rental value canneot be determined. Accordingly, Seetion
3323 is included as a reminder that the prior decisions helding liqui-
dated damages provisions in leases to be void are no longer aunthorite.
tive and that such provisions are valid in appropriate cases

So far as provisions for liguidated damages upon & lessor’s breach
are coneerned, Seetion 3323 is declarative of the preexisting law under
which such provisions were upheld if reasonable, See Sesd Pak Sing ¢
Barker, 197 Cal, 321, 240 Pae. T65 {1925).

§3324. Attorney’s fees

3324, (a) In addition to any other relief to which a lessor
or leasee is entitled in enforcing or defending his rights under
a lease of real property, he may recover reasonable attorney’s
fees incurred in obtaining such relief if the lease provides for
the recovery of such fees

{b) If n lease of real property prcmdes that one party to
the lease may recover attorney’s fees ineurred in obtaining
relief for the breach of the lease, then the other party to the
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lease mey also recover reasonghle attorney’s fees imeurred in
vbtalsing relief for the breach of the lease should he prevail
If 2 lease of real property provides that one party to the leage
may recover attorney s fees inenrred in suceessfully defending
his rights under the lease, then the other party to the lesse
may also recover reasonable altorney’s fees incurred in suceess-
fully defending his rights under the Jease. The right to recover
attorney’s fees under this subdivision may not be waived prior
to the acerual of such right.

"Comment. Leases, like other contracis, sometimes provide that a
party is entitied to recover reasonable attorney’s fees ineurred in sue-
cessfully enforcing or defending his rights in litigation srising out of
the lesse. Section 3324 makes it clear that the other seetions in this
article do not impair a party's rights under such a provision.

Subdivision (b) is included in the seetion to equalize the operation
of leases that provide for the recovery of attorney’s fees. Most leases
are drewn by one party to the transaction (nunally the lessor), and
the other party seldom has sufficient bargsining power to require the
inclusion of a provision for attormey’s fees that works in his favor.
Under Section 3324, if either party is entitled by a provision in the
lesse to recover attorney’s fees, the other party may recover such fees
under similar circumstances. To prevent the provisions of subdivision
(b} from being nullified by standard waiver provisions in leases, the
third sentence of subdivision ({b) prohibits the waiver of a party’s
right to recover attorney’s fees under this subdivision nntil the right
actuaily secrues. .

§ 3325, Leswee’s relief from forfeiture

4325. (a) Subject to the lessor’s right io obtain specifie
enforeement of the lease, if & lease of real property is termi-
nated because of the breach thereof by the lessee, the lesses
may recover from the lessor any smoent paid to the lessor in
consideration for the lease (whether designated sental, bonus,
eongideration for execution thereof, or by any other term)
that is in excess of the sum of:

(1} The portion of the total amount required io be paid
to or for the benefit of the lessor pursuant to the lease that
ig fairly allocable to the portion of the term prior to the ters
mination of the lease; and :

(2) Any damages, including liquidated damages as pro-
vided in Section 3323, to which the lessor is entitled by reason
of such breach,

(b} The right of & leszee to recover under this section may
not be waived prior to the acerunl of such right.

Commeni. Section 8325 is designed to make the rules stated in
Preedman ©. The Rector, 37 Cal2d 16, 230 P.2d 629 {1951), and
Caplan v. Schroeder, 56 Cal.2d 515, 15 Cal. Rptr. 145, 364 P.2d 321
{1961), applicable to cases arising out of the breach of a lease. The
Frecdman case held that 2 willfully defauiting vendee under a contract
for the sale of resl property may recover the excess of his part pay-
ments over tho demages esused by hig breach. The Caplor -case held
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that & willfully defaulting vendee could recover such an advance
payment even though the eontraet recited that the advance payment
was in eousideration for the execution of the contract. The court looked
beyond the recital and found that there was in fact no separate con-
side;atiou for the advance payment aside from the sale of the property
itself,

Similarly, Seetion 8325 will permit o jessee to recsver advance pay-
ments, regardless of how they are designated in the lease, if the court
finds that such payments are in fact in consideration for the lease and
are in excess of the amount dune to the lessor as compensation for the
use and occupation of the property and as damages for the detriment
caused by the lessee’s bresch. Section 3325 does not reguire a pro rata
allocation of the fotal econsideration. The eourt must consider the en:
tire agreement, the circumstances under which it was made, and the
understanding of the parties. For example, the parties may have under-
stood that the rental valie of the property would rise during the term
of the Jease. The parties may have contemplated some initial compen-
sation for special preparation of the property or to compensate for the
surrender of a now-vanished opportunity to lease to someone else. In
each ease, the court must determine the eonsideration fairly allocable
to the. portion of the lease term prior to termination and, in addition,
the lessor’s damages so that the lessor can retain the full amounni
necessary to place him in the finanecial position he would have enjoyed
had the lessee fully performed. Since any sum paid by the lessee in
excess of this amount is a forfeiture insofar as the lessee is concerned
and & windfall to the lessor, it is recoverable under Section 3325.

Subdivision (b} of Seetion 3325 is probably unnecessary. The Freed-
man and Ceplon cases are based on the provisions of the Civil Code
prohibiting forfeitures. These rules are applied despite contrary provi-
sions in cortracts. Nonetheless, subdivision (b) is ineluded to make it
clear that the provisions of this section may not be avoided by the
addition to leases of provisions waiving rights under this seetion.

Bection 8325 changes the prior California law. Under the prior Cali-
fornia law, the right of a lessee to recover an advance payment de-
pended on whether the advanee payment was designated a seeurity
deposit {lessee could recover), liguidated damages (lessee could re-
sover), an advance payment of reatal (lessee could not recover), or a
benns or consideration for the execntion of the lease (lessee conld not
recover). Compare Warming v. Shepiro, 118 Cal. App.2d 72, 257 P.24
74 (1953) ($12,000 forfeited hecanse designated as both a honus snd
an advance payment of rental), with Thompson v. Swirgn, 95 Cal
App2d 613, 213 P.2d 740 (1950) (advance payment of $2R800 held
recoverable as a security deposit). Ses discussion in Joffe, Remedies
of California Londiord upon Abendonment by Lessee, 35 So. Car. L.
Rev. 84, 44 (1961), and 26 Car. L. Ruv. 385 (1938). See also Bection
3323 and the Comment to that section.

§ 32& Unlawful detainer actioms

3326. (a) Nothing in this article affects the provisions of
Chapter 4 (commencing with Section 1159} of Title 3 of
Part 8 of the Code of Civil Procedure, relating to actions
for unlawful detainer, forcible entry, and forcible detainer.
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(b) The bringing of an action under the provisions of
Chapter 4 (commencing with Section 1159) of Title 8 of
Part 3 of the Code of Civil Procedure does not affect the
right to bring 4 separate action 1o recover the damages speci-
fied in this article; but there shall be no recovery of damages
in the subsequent action for ary detriment for which a claim

for damages was made and determined on the merits in_ the
previons action. ’

Comment. Section 3326 is designed to clarify the relationship be-
tween this article and the chapter of the Code of Civil Procedure
relating to actions for unlawful detainer, foreible entry, and foreible
detainer. The actions provided for in the Code of Civil Procedure
are designed to provide a snmmary method of recovering possession of
property. Those actions may be nsed by a lessor whose defaulting lessee
refuses to vacate the property after termination of the lease.

Section 3526 provides that the faet that a lessor has recovered pos-
session of the property by an unlawful detainer action does not pre-
clade him from bringing a separate aetion to recover the damages to
which he is entitled under this article. Some of the incidental damages
to which the lessor is entitled may be recovered in either the unlawful
detainer action or in an action to recover the damages specified in
thig article. Under Section 3326, such damages may be reeovered in
either action, but the lessor is entitled to but one determination of the
merits of & elsim for damages for any partieular detriment.

§3327. -Agreements for exploration for or removal of natural resources

3327. An agreement for the exploration for or the removal
of natural resources is not a lease of veal property within the
meaning of this chapter.

Comment. An agreement for the exploration for or the removal of
patural resources, such as the so-called oil and gas lease, has been
characterized by the California Supreme Court as a profiv & prendre
in gross. See Dabney v. Edwards, 5 Cal2d 1, 53 P.2d 962 (1935). These
agreements are distinguishable from leases generally. The ordinary
lease contemplates the use and preservation of the property with com-
pensation for such use, while & natnral resonrees agreement contem-
plates the destruction of the valnable resources of the property with
egmpensation for such destruction. Ses 8 Lovprey, Mives § 561 (34 ed.
1914).

The previous sections in this artiele are intended to desl with the
ordinary lease of real property, not with agreements for the explora-
tion for or the removal of natural resources. Accordingly, Section 3327
liznits these sections to their intended purpese. Of conrse, some of the
prineiples expressed in this article may be applicable to natural re.’
sources agreements. Section 3327 does not probibit application to such
agreements of any of the priveiples expressed in this artiele; it merely

provides that the statetes found here do not require such application.
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§ 3875 Specific enforcerent of reci property lease

Sec. 11 Section 3387.5 is added to the Civil Code, to read:
38875, (a) & lesse of real property may be specifieally

enforced by enmy party, or asignee of 8 party, to the léase -
when a purpose of the lease is (1) to provide 2 means fer’
financing the acqnisition of the leased property, or any jm-
provement thereon, by the lessee or (2} to finance the im.-
provement of the property for the vse of the lessee during the

term of the leass,

(b} Nothing in this section affeets the right to obtain spe-
cific or preventive relief in any other cese where sush reljef

is appropridte.

Commant. Under the prior California law, if a lessee defaulted in
the payment of rent, abandoned the proyerty, or stherwise breached
the lease, the lessor conld refuse to terminate the lease sngd guwe fo
eollect the rental installments as they accrued. Beeause the lessee’s
obligation under a lease was, in effect, gpecifically enforeeable through
a series of actions, leases have heen utilized by public entities to finance
the eonsirnetion of pubbic improvements. The lessor constructs the
improvement to the speeifiéations of the public entity-lessee, leases the

property ss improved to the public entity, and at the end of the term -
of the lesse all interest in the property and the improvement vesis in

the public entity. See, e.g., Dean v. Kuchel, 35 Cal.2d 444, 218 P.%3 521
{1950) ; County of Los Angeles v. Nesvig, 231 Cal. App.2d 603, 41 Cal
Rpte. 918 (1966).

Similarly, a lessor may, in reliance on the lewsee’s rentsl obligation -

under & long term lesse, construet an improvement to the specifications
of the lessee for the use of the lessee during the leaze term. The specifi-
cally enforceable nature of the lessee’s rental obligation gives the

lessor, in effect, security for thé repayment of the cost of tie improve.”

ment.

These systems of financing the purchase or improvement of real
“property would be seriously jeopardized if the lessor’s only right upon

repudistion of the lease by the lessce were the right to recover demages
messured by the difference between the worth of the remaining rentala
due under the lesse and the rental value of the property. See See-
tion 3320, -

Bection 33875 has been added to the Cjvil Code, therefore, to make
it elear that & lease is specifically enforceable if it is actnally a mesns
for financing the acquisition by the lessee of the leased property or
bmprovements thereon, or for financing the construetion of improve-
ments to be used by the lessee during the term of the lease. Becanse of
Section 3387.5, it will be clear that a lessee may not avoid his obliga-

tion to pay the lessor the full amount due under the lease by abandon- -

ing the lensed property and repudiating the lease,
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CONFORMING AMENDMENT
Cade.of Civil Procedurs Section 1174 (Amenddd)

3rc. 12, Section 1174 of the Code of Civil Procedure i85
amended to read: .

1174. If upon the trial, the verdiet of the jary, or, if the -
cuse be tried without a jury, the findings of the court be in
favor of the plaintiff and againet the defendant, judgment
shall be entered for the restitution of the premises; and if the
proceedings be for an unlawful detainer after negleet, or fail-
ure to perform the conditions or covenants of the lease or
agreement under which the property is held, or after default
in the payment of rent, the Judgment shall also declare the
forfeiture of such lease or agreament if the moties reguired by
mm&mmmmm&mww
mmmmmgmmdmwm
state saek clootion; the lease o agrocment shall net be fom

The jury or the eourt, if the procesdings be tried without a
jury, shall also assess the damages ocorasioned to the plaintiff
by aay forcible entry, or by any forcible or unlawful detainer,
alleged ir the complaint and proved on the tzrial, and find the
amount of any rent due, if the alleged unlawful detainer be _
after default in the payment of rent. Judgment against the de-
fendant guilty of the forcible entry, or the foreible or unlawfnl
detainer may be entered in the diseretion of the conrt either
for the amount of the demages and the rent found due, or for
three times the amount so found. .

When the proeeeding is for an unlawful detainer after de.
faolt in the payment of rent, and the lease or agreement under
which the rent is payable has not hy itg terms expired, and the
notice required by Seetion 1161 has not stated the eleetion of
the landlord to declare the forfeiture thereof, the court may,
and, if the lease or agreement is in writing, is for a term of
more than one year, and does not contsin a forfeiture elause,
shail order that execution upon the judgment shall not .be
issued antil the expiration of five days after the entry of-the
judgment, within which time the tenant, or any subtenant, or
any mortgagee of the term, or any other parfy interested in
its continvance, may pay into the ecurt, for the landlord, the
amount found due as rent, with interest thereon, and the
amount of the damages found by the jury or the court for the
unlawful detainer, and the costs of the proceedings, and there-
upon the judgment shalt be satisfied and fhe tenant, be restored
to his estate. .

But if payment as here provided be not made within five
daye, the judgment may be enforeed for its full amonat, and
for the possession of the premises. In all other casey the Judg-
ment may be enforced imroediately.

Comment. The language deleted from Seetion 1174 was added by
prior amendment to permit & lessor 1o eviet a defaulting lessee asnd
relet. the premises withont forfeiting his right to leok to the lessee
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for any resmlting deficiencies in the sccruing rentels. Prior to that
amendment, a lessor whose lessee defaulied in the payment of rent
had to choose between (a) suing the lesses from time to time to collect
the aceruing rentals and (b) completely terminating the lease and the
lessee's obligation to pay any more rent. Costells v, Martin Bros., T4
Cal. App. 782, 786, 241 Pac, 588, 589 (1925).

¥nasmuch gs Civil Code Sections 1953 and 1954 permit & lessor to
recover his damages for the loss of the future rentals due under the
lease despite the termination of the lease, the deleted langmage is no

longer necessary.
APPLICATION OF ACT

'Brc. 13, This act applies to all leases, whether execnted,
renewed, or entered into before or after the effective date of
this act, to the full extent that it constitutionally can be so
applied.

Comment. Section 13 provides that this act is to be applied to leases
executed before as well as after jts effective date. The purpose of
Beetion 18 is to permit, insofar as it is possible to do s0, the courts to
develop and apply a uniform body of law applieahle to all cases
involving & repudiation or material breach of a lease that arise after
the effective date of the aet. The section recognizes that the consti-
totional prohibition agrinst the impairment of the obligation of con-
tracts may limit the extent to which this act can be applied to leases
executed hefore its effective date. Whether there is such a constitutional
limitation on the retroactjve application of this act, and the extent
of such possible limitation, must be determined by the courts.




