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Memorandum 67-5

Subject: Study 36 - Condemnation Law and Procedure (Discovery
in Eminent Domain Proceedings)

Attached hereto are the minutes of a meeting of the Southern
Section of the State Bar Coumittee on Condemnation Law and Procedure
at which our recommendation concerning discovery in eminent domain
proceedings was considered,

We suggest that the amendments recommended by the Committee
be considered by the Commission at the January meeE;ng.

-

Respectfully ibmitted,

John H, D=Moully
Executive Becretary
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PERSONS PRESENT: Ri
Hower L. Molormick.,
Sullivan.

PIRSONS ADSEXT: Richourd A, oot cusrcio, Hodoe L. Dolle, Sr.,
Juatin M. MeCarthy, John . MeLzuein, Paul &. Overton, andg
Rexry C. Smith.

The meeting was callad nursvani o notice to consider the
reconn ndatxon oL thc Lhﬂ qti:io& Commission ok the State of
T nd eminent Sowmaln proceedings

1.0G6.

The majority of the maormiars attording approved the proposzaed
legislation as to purpose oul propoosed that the State Bar should
urge The armendment of the Lill in the following particulars:

. Time for 2iiins ol demmnd. The recommended tine during
wiaich a demand for oxciings of valuation data may be filed as
provided by proposed $1272.01{a) iz “not leter than 10 day
afiter the memorandum to st ks boen served and Filed. Thi

rovircion xeiataes th tlation ol o otiiucery mrocoadur to

the filiny of 2 documoni which g, ot nrecent, vecuired snly
by rulica oi Court, It alsc would hove tho effect of reauirxnj
the attorney to determinc tho deosirabllity of exchanse of such
Gata long before he miy bHo Zullv wronared to make that decision.
The nembers present were unaninous in the belief that the time
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for such filing should he “aav time ofter appearance of the
party making such oewa 1 in the acticn bubt not less than sixity
days poefore tha date zot fow Doiall”

b, Hine for #Hiling n;tt;n:;t
§1272.01(d) roguires that tlho ciotemenc or vaiuation data ro
served upon the party encitlced to ie "haot later than 10 dave
prior to the day set for trial*. Ths time period thus provided
is so short that it woulu oot oven be possible to make a
motion for a continuance he trial date for the nurpose oi --

ol w2luatisnn deta. Pr sosed
LS

compelling greater mutuax;;g of ezchanga ol data, taking dopogie-
tions, proparation of 3 £CJC tal ctza, cte. All rmerbers present
ware of the opinion that the time gpocified for the excharnce of
statements of valuatlon ¢zt shoeld L2 not less than 29 days
prior to the date set Zor frizl in dexr thot there will be
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suflicient time for the making of a

ion for continuance if
cuch chould ke roguired.
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soosoory ia
S or dilificuls

viaien would permit the act
o me establizhod by rulsg
Ling periods specificd by Ditie-
Z2ll fox the vrwary., It wa that pronoscd 272.01
(G} could ho daleted,

d. g o
G1272.0 iyt “na
[P propcrty, the uuuaw_lohJ Co incors, oo rooulling oo
imcome, the reassnzble not :Sn::l volue atoributable To the Lo
and axiciiay improvemants theroon, L2 Zote of capitaliization uzs
and the value indicated by cuch canitalization.” It is not cliecar,
but it docs appezx Laat the dizct Chroo itoms enumerated zeloto
to the actual incoma and o a cmnsrionce of the ownor on the
property and, although the' oot rontal velus™ muast o
gtaced, it docg not appear Shoc o stimated gross rental value
ond expences wupon which such :O&as::‘lc ret rental valuag iz kaced
neod Le stcated. All mennors prescent wers of the opinlon that ¢he
cub-ceelion should ba omaondcd Lo road *tha grozs incoms from th
wigperty, the deducticns from oross incono, e veoultino act
incons, taa roeiszonable nob zeztel viiuge attributoeble fo tho land
and the exictiny improvensots thercon, fabeis '2:‘;:-:;- -zzsti.rr:r:tcd ap g eTele
rental value and exponnes pnon ssnicoh o ho rato of
cavitalization uzad apu,pﬁe Valud inlloaid Dltallzation."

c. One mamber of the Comniitier recucsted that tho Minutes dig-

cloos his belief that stotemonts of volustion data should bo £1ilcd

witihi the Court in capmera to Do cuchanced only upon a determination
that such would constitutc mutuniity o dizeloscuro.
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Dated: January %, 1957. (::i:::D
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Thacre belng no Furthor busiaccs hLofore cho Commitioe, the moeting
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RICHWD L. EULTABLE
Chairman
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