#36 1/4/67
Memorandum 67-4

Subject: Study 36 - Condemnatior Law and Procedure (Possession Prior to
Final Judgment and Related Problems)

At the last meeting, the Commission determined not to submit a
recommendation on this subject to the 1967 legislative session, Instead,
the Commission determined to prepare a tentative recormendatisn that could
be published in a pamphlet with the research study (which will be printed
in the Santa Clara Lawyer). It was assumed, I believe, that we would follow
the procedure we followed on the Evidence Code: We will publish a series
of tentative recommendations and research studies covering the entire field
of eminent domain and will corsider the comments on those tentative recom-
mendations when we incorporats them into a recormendation proposing a new
eminent domain statute.

Generally speaking, we rcceived an unfavorable reaction to our propasal
ta extend the power of immediate possession to additional entities for
additional purposes, Basically, the objections are based on the failure of
the existing procedure to provide adequate protections to the property
oWner. First, the existing law provides for ex parte orders determining
the amcunt of compensation and the right to possession. Second, the improve-
ments on the property may be destroyed prior to trial and this creates
problens of proof for the property owner. The objectisns to the tentative
recommendation were not restricted to the extension of possession to
additicnal entities and for additional purposes; the same objections were
nade to the right of immedlate possession under existing law.

We believe that it would be profitable to reexamine the basie statutory
scheme on immediate possession, The staff sumsests a statutory scheme which
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is set out below. To a econsiderable extent it is based on the Qhio Uniform
Eminent Domain Act which tock effect on Januvary 1, 1966. The Ohin Act is
contained in the folder we are sending you which contains Statutory
Provisions of California and Other Jurisdictions. Attached is a copy of a
law review note that discusses the Chio Act insofar as it relates to
immediate possession and related problems. Also attached are the Illinois
provisicns on immediate possession,

The scheme we suggest is outlined helows

1. The condemnor, whether or not entitled to take irmediate possession,
is authorized to deposit the omount it believes to be the probable just
campensation., Upon making such a deposit, the condemnor shall serve on
each party having an interest in the property 2 notice that the deposit
has been made and a copy of the appraisal report upon which the deposit is
based, (We see no need to obtain an ex parte order fixing the amownt of
the original deposit since in practice the deposit is the amount determined
by the condermor,) Upon motion of the condemmor or any party having an
interest in the property, the court shall determine the amount of probable
just compensation and the condemnor shall thereupon deposit such additional
ameunt, if any, as is reguired to bring the deposit into conformity with
the court's determination. Withdrawal would be permitted as under existing
law.

2. After = deposit of probsble just compensation has been made (the
amount originally deposited or as determined by the court), the condemnor
zay apply on noticed motion for an order for irmediate possession. (Notilce
of the motion should be given to all parties irterested in the property

and to the person 1n possession,) Provisions should be included to permit
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the court to grant an order of nossession in caszes where parties not in
possession cannct be expeditiously served. Sec Illinois Section 2.2(a).
The purpose of a noticed motior is to give the court, owner, and person

in possession notice of the condemmor's desire to take immediate possession
and to provide a procedure for determining whether the right to take
Immediate possession exists.

3. The court shall hear such motion within five days after the filing
thereof, shall determine the amount of probable just compensation, and
shall fix the effective date of the order of possession, See Illincis,
Section 2.2, Where possession of structures is not sought, the effective
date of the order shall be 30 days after the date that the notice of the
motion for the order of irmediate possession wes served on the party in
possession of the property (unless the condemnor requests a later date)
and the court in exceptional circumstances may shorten the time to not less
than three days after such service but not in any event before the hearing
of the notion.

4, Where immediate possession of structures is sought, the effective
date of the order shall not be less than 60 days nor more than 90 days after
the date that the notice of the motion for the order for immediate possession
was served on the party in possession of the property., See Ohio, Secticn
163.06. This special treatment of structures iz based on two reasons that
are discussed in the law review note on pages 533-534. First, the landowner
needs a reasonable time to relocate his home cr business. Second, the
agency's possession or removal of structures before trial interferes with
the valuation of the property. The proposed statute should have provisions

comparable to those in Ohio Section 163.06 which provides that upon motion



the court shall have appraisals made, shall cause pictures to be taken,
and shall complete a complete descriptior of the structures, if they are
to be removed before trial, For these reasons, thke Ohic distinction
between permitting an agency to take inmediate possession of land and
permitting it to take immediate possession of structures on land is sound.

5. Security should be required for any amount withdrawn that exceeds
the amount originally deposited by the condemnor,

We urge you to read Ohio Section 163.06 and the attached note {at
least pages 525-53&) prior to the meeting. AllL of the note is= worth
reading, however, because it discusses other problems that are dealt
with in cur tentative recommendation.

We do not plan to discuss Memorandum 56-68 or the attachments thereto
at the meeting., We will consider the matters dealt with in that memorandum
at a later meeting after we have disposed of the policy question presented
by this memorandum. It should be noted, however, that much of what has
already been drafted in the legislation contained in the previous tentative
recommendation would be retained if the staff scheme set out above were
adopted.

Respectfully submitted,

Joln H. DeMoully
Executive Secretary
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NOTES§

OHIO'S UNIFORM EMINENT DOMAIN ACT:
TRANSFER OF TITLE AND POSSESSION

The epactment of the Ohio I,'ruform Sasineat Domain Act by the
Iast gemeral assembly revolutionized ¢mment donwain procedure in
Ohio.! The act has been dmgnated the Uniform Eminent Domain Act
because its primary purpese is to provide a uniform judicial proceed-
ing whenever private property is taken for public use.® The purpose
of this note is to examine the objectives of the act avd to evaluate
provisions relating to transfer of title and possession in terms of these
objectives.?

1. OsyEcrives ozﬂ THE ACT

Il order to understand the objectivcs of the act, it is first neces-
sary to appreciate the function of the cc}urts in the exercise of eminent
domain. Essentially, eminent domain is the takiug of private property
for public use without the consent of the owner.* Hence, the law of
emitient domain represents an attempt tb reconcile a fundameatal con-
flict between private. property owners and the power of the stute, This
conflict is clearly recognized in article I, section 19 of the Ohio Con-
stitutidn which provides: “Private property shall ever be held invio-
late, but subservient to the public welfare.” Since the exercise of
eminent domain does produce such direct conflict between private
property and the power of the stals, it|comes as wo surprise that the
judiciary has traditionally played an important role in its exercise. At
one time the judiciary was the primary arbiter of the conflict. Armed
with the concept of pubhc use, it &eterﬂnned when the public interest

1 Anwadadfenatenﬂl\h.ﬂmud!i lﬁ.ol-al.amdmhandndmd len
uﬁous.mdrepcﬂedmhundmd and Iaurmﬁdnsoilhe()hm Revised Code efiective
Jenuary 1, 1966.

2 Ohio Rev. Code § 163.02 provides: “All r.;:propﬁnmr.s of renl property, except
an otherwise authorized vy this seetion, shall be qu pursart 1o §§ 15400 to 16332,
incusive of the Revised .Code®
The excoptions sct forth in § 163.02 pemitthedlrocmo&hi:hnysto appropeiate
pursuant to §§ $510.01-05; 2 conscrvancy district o appropeiata pursuant $§ 6101.01-.84;

* anda sanitary district to appropriate pursuant to 3 6115.04-79 of the Obio Hevised Code.

kkw&atué«mmmduﬂﬁmwmwuﬂcmmﬂwmt
exmiplete uniformity can be attalnad,
lrws&omughmhnbru:ﬁummntnut,mmouoUmm
Eminsat Domain Act (18564).
4 1 Nichols, Esninent Domala § 1.11 (3dod.1pu)
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required that a man’s property be wrested from him.® Since that time,
public use has become almost entirely a legislative or administrative
question.® This change in the judiciary’s role resulted partly from the
general acceptance of new ideas about the proper reiationship between
the judiciary and the other branches of government. But also, the need
for public land has rapidly increased under the pressure of expanded
governmental services, urban renewal projects, and highway construc-
tion. As a result, the determination of public niced has arguably become
too complex for the judicial process. Although the judiciary may no
longer be responsible for determining when private property shall be
converted to public use, it still plays ah impgrtant roie in the exercise
of eminent domain. In the first place, the Ohip Constitution, like many
other state constitutions, requires that a land owner be justly compen-
sated for his property and that the amount of compensation be deter-
mined by a jury.” Thus, the courts are entrusted with the function of
ensuring that a land owner is paid just compensation for his property.
The courts have also been delegated the equally important function of
administering the transfer of txtle and possession from private persons
to the appropnatmg agency. The performance of this second funetion
by the courts is reqmred because the exercise of eminent domain is
an involuntary transier of property. While a voluntary transfer can
be administered by the partics themselves, the involuntary transfer
requires the intervention of the court to harmonize the competing in-
terests of the partie.s Both the function of ariministering the transfer
of title and possession and thie function of enBuring just compensation
require balancing the interests of land nwrkrs and the public. The
courts are responsible {or striking the proper balance. -

The' functions of the judiciary are carri¢d out wilhin the frame-
work of an appropriadon proceeding prescriht.'*d by the iegislature, The
appropriation procedires in existence prior to the effective date of the
recent Ohio act demonstrated that unfair and ineificient procedures
coule vrevent the courts from properly ,:-erform.nfr their functions, An
examinaiion of the state of the law pr:or to tﬂe past:a"( of the new nct

a \:c’hu‘h “’I'hc \m'lmng m’ I'l.lnlt bse in I.Ile Law df E-mnm e ::url." W BL I.
Rev, 615 {1940).

St e pel Dby w, :!Thin',---, TeG (Ma B RL !Q’ﬂ NE2 s \]'.}51},
-«i-.ru inatinte o g Tt o es n ehle auredie e nrimerily A Tosislative
subivdt 1o review by lhc courl.! wirn abusveé, and the determination of

G nizilive vedy of that matter sheueld not be revensed except in instances

whire such delermination is palpably and manifestly arbittary and incorrect,
Id. at 92, 100 N.I.2d at 231, Seo Comment, “The Public Usa Limitation on Eminent
Domain: An Advance Requicm,” 5§ Yol L], S99 (1048),

T Obto Const, art, I, § 19 and a1¢, X1, § &,




C

1966) " NOTES 527

reveals the reasons for its enactment. The Ohio legislature had granted
the power of eminent domain to fifteen diflerént private and govern-
menta] agencies.* The number and variety of anpropriation procedures
used by these agencies had muitiplied haphazardly as the need for
public lands grew. At the time of the enwdiment of the Uniivau At
there were fourteen separate, distnei, wimn Gsaficie e, e by
which emincs. domain could be excreised,” making it Gilicuic e wu-
owners and appropriating agencies to know whether they were {ollow-
ing the correct procedure.' Litigation ovér procedural technicalities ‘
was excessive, The nuniber and variety hindesed the evaluation of tae -
procedures and encouraged their nisuse, For these reasons the Ohio
Legislative Service Commission and the Emirent Domain Committee
of the Ohio Bur Association recognized the need for a uniform pro-
cedure which could be used whenever eminent domain was exercised.!!
Furthermore, sentiment for reform was created by outdated procedures
which produccu bottlenecks in important gublic projects and which
levied undue hardships on land owners.® “fhe recomition of the need
for uniformity and reform culminated in: the enactment of Ohio's
Uniform Eminent Domain Act. Whether the act permits the courts to
perform properly their functions oi ensuring just compensaiion and
administering transfer of title and possessign is yet to be determined.

Since the faimess and efficiency of Ohip’s Uniform Act are deter-

8 Obio Legal Centor Instit, Referemce Manual for Roal Estate Confersnes INI:
Eminent Domain 1.01 (1966). é :
9 Ghic Legis. Serv. Comm’n, Research Report Noj 14, Endnent Domain in Oblo 4
{1954). . : .
3 The Legishuidve Service Commission concluded:! “Obio’s Eminent domain faw is
confusing even 10 the most exparianced lawyer becauss it consists of hundrods of sections
seatiered throughout the Rovised Code” M4, at 3. |

11 The Ohio Legisiative Service Commission recommended tho adeption of & uniform

" procedure in jts research report on the law of eminent domain submitied in 1956,

Research Report No. 14, 0p. oft. supra note 9, at 16, 'ﬁbc eminent domiin committee of
the Ohio Bar Association then undertook the task of drafting the proposed Bl and
urging iis chactment, Kirkwood, op. ci2, supro note 3, al 2. Soveral other Bates have clso
recently feit the need for a uniform precedure. Sce, g, Eentucky Research Comm'n,

_Rescarch Report No, 24, Eminent Domain Procedare {1555); Joint State Gov't Comm'n,

Penasylvania Proposed Eminent Domain Law (1962) ; Virginia Advisocy Legis, Council,
House Document No. 11, Reviion of Eminent Domain Laws (1961); Comment,
“Modernizing Tlinols Eminent Domain Procedurcs,” 48 iNw. UL, Rev. 484 {1953).

32 Ohlo Legis. Serv. Comm'n, op. &t supra oot 9, at 13: Commeot, “Eminent
Daewin: Corduroy Read to Okio's Super Highways® 9 W. Res, L. Rov, 457 (1058). For
examples of tho tocemt movement for reform in other staes see the articles and panphlcis
dted in note 13, supra. Sea abso Californis Law Revidon: Comm®n, Possession and Passage
ofﬁmmmnmnwwtzm);mwmm.w
Report No. 32, Condemnation of Proparty for Highway Purposes (1958).
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mined by balancing the competing interests of landowners and appro-
priating agencies, it is important that these interests be understood,
If either party is able to use the proceeding as a club to coerce an
unjust settlement, the purpose of the proceeding is defeated. Likewise,
neither party should be afforded an unfair advantage in presenting its
case to the jury. The appropriation agency is interested in immediate
possession of the property so that it can begin improving and using
the property without the delay caused by Jitigation. Owners, on the
other hand, want adequate time to relocate.. The agency secks to min-
imize the cost of appropriation, while the landowner gencrally feels
that the agency’s offers are wholly inadequate. The task confronting
the draftsmon of the Ohio act was to blend these competing interests
into a fair and eflicient proceeding. 5
The Obio Constitution provided the {¢undation upon which the
act was built, The constitution requires that compensation be assessed
by a jury.'® Therefcre, one objective of the act is to provide pro-
cedures which will incrense ihe probability 'of a fair and just assess-
" ment, The constitution also places restrictiohs upon the time at which
the property can be transierred to the apprppriating agency.* Except
for two specified instances, compensation must be assessed by a jury
and paid or secured by deposit before the ageacy may take possession
of the property. An agency may take possession before trial only when -
the property is “taken in time of war or othér public exizency, impera-
tively requiring its immediate seizare or for the purpose of making
or repairing roads which shail be open to the public without charge,”®
Therclore, a second objective of the Uniform Act Is to transfer prop-
erty to the appropristing agency as quickly as the constitution and a
fair consideration of the owner’s interesiz will permit. The succeeding
paragraphs will examine the provisions of th{: z¢t relating 1o transfer
of title and possession and wili suggest an interpretation of those pro-
 visions which will be consistent with the objjectives of the act

II. T, CoNDITIONS, AND EXTENT oF Possession

. The voluntary transfer of property by sale or gift is a relatively

simple operation because it is based upon the mutual agreement of

the parties. But 2 transfer pursuant to an egercise of eminent domaia

is more complex because it is an involuntary transfer carried out

within the framework of a judicial proceeding. The complexity is

enhanced by the necessiiy of balancing the agency’s need for imme-
13 Ohio Const. art. I, § 19 and art. XIIT, § 5. .

™ Ohio Const. art, 1, § 19 and are, X1II, § 5.
13 Ohio Const. art, 1, § 1%,




®

e ) r

1966} NOTZS 529

diate possession against the owner’s need for a reasonable time to
relocate. The first questions which will be considered are at what time,
upon what conditions, and to what extent may an appropriating agency
1ake possession of property under the Uniform Act.

A.  Preliminary Surveys

An appronr;..‘ in proceeding is commerced when an amency files
2 petition in the common Pleas or probuie Cowct 6 G CUiany WoeTe
the land Is sitvated.’ The first question considered is to what extent -
the agency can enter upon the land helore it files its petition. Oiten
the agency necds to make surveys for the preparaiion of plans and
appraisals for use in negotiations with the owner, Can entries be made
for these purposes hefore the appropriation proceeding is formally
commenced? Section 163.03 provides that if the agency gives the re-
quired notice, its entry for such purposes will riot constitute a trespass.
Nevertheless, it must reimburse the owner for any actus] damage
caused by :he entry. If the agency and owner sre unable to agree upon
the amount of damages, the owner may seek to recover his losses in
a separate action. This right to make preliminary surveys is valuable
to the agency, but the courts should not permit it to be abused. The
landowner should be permitted as much privacy as the public interest
will perrrut.‘7 Hence, he should be able to recover damages for trespass
if he is not given proper notice or if the entfy is unnecessary. This
interpretation of section 163.03 conforms with the rule that a statute
in derogation of personal or property rights should be strictly con-
strued.* Furthermore, the agency should not be permitted to leave its
equipment on the land any longer than is necessary to accomplish a
purpose permitted by the statute. Arguably, such action would con-
stitute a temporary taking.” 1i there is a takiag, the constitution re-
quires that the owner be compensated.”® If section 163.03 were con-
strued to limit a landowner’s right to be conmipensated for a taking,
it would violaté the constitution.®

B Jmmediatc Posscssion

The next question considered is how soon nfter it files its petition
may the agency take possession of the property. The Uniform Act
incorporates the restrictions upon immediate possession contained in

38 Chic Rev, Code Ann. §§ 153.01(B) and 05 (Page Supp. 1965,

37 Ohio Legis. Serv. Comm’n, 0p. cit. sxpva note 9, at ¢,

18 50 Am. Jur. Siotutes §5 399, 400 {1044),

1% Schneider v. Brown, 33 Ohio App. 269, 169 N.E, 307 {1929)

28 QOhio Const. art. X, § 19 and art, XIOJ, § S,

21 Miami Conservancy Dist, v. Bowers, 100 Ohio St 317, 125 N.E, 876 (1919).
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the constitution.** Thus, section 163.06 permits the agency to take pos-
session before trial only when land is imperatively needed in time of
war or other public exigency or when it is taken for the purpose of
making or repairing roads open tw the public without charge. In all
olher situations the agency may not take possession until compensa-
tion has been assessed by the jury, the ampunt of the verdict has been
paid to the owner or deposited with the cpurt, and an order granting
passession to the agency has been ertsted by the court.™

Even if an agency is permitted by <he constitution to take imme-
diate possession, it may not do so until if has complied with the re-
quirements of section 163.06. The first requirement is that the agency
must file a declaration of intention with its petition. The purpose of
the declaration is to give the court and the owuer notice of the agency’s
desire to take immediate possession. If the agency does not desire
immediate possession it need not file 2 declaration. But if it does file,
it should be bound by its manifestation|of intention. The owner
should be entitled to know what the agendy intends and to rely upon
its manifestations of intention so that he can adjust his relocation plans
accordingly. Although section 163.06(B) expicssly provides for the
filing of a declaration in the case of 4 takiug for the purpose of making
or repairing roads, section 163.06(A) fails'to mention the declaration
in the case of 4 taking in time of war or other public exigency. Since
the reasons for filing a declaration are equally persuasive in both cases,
the failure to mention the deciaration in the latter instance was un-
doubtediy o legislative oversight.® A declaration should be required
whenever an agency takes immediate posskssion.

22 Ohio Const. art.:I, § 19 and art, XIIS, § 5.

= Ohio Rev, Code Ann, § 163,15 (Page Supp. 1965),

* For example, § 163.21 provides that if an rgedey abandens the proccedings it Is
Eable for such amounts of witness foos, attorney focs) and other actual expenses as the
court deems just. Arguably, other actual expenses icoukl include peimbursmeat for
relocxtion costs made in reliance upon the agency’s feclaration of intention. Smith v,
Erie Rd. Co, 134 Ohio St. 135, 16 N.E.Jd 310 {19J8), recommized that recovery for
damages resplting from an abandonment might be i:ermiucd it 3 wrenpful act and
resuiting Injury were shown, The California Code purmiis the court 0 prohibit zbandon-
nent §f o party’s position has substantially and delrimentally changed in justifinble
reliante upon Lhe proceedings, Cal, Civ, Proc. Code 1255a(b) (Wost Supp. 1968),

#3 This interpretation is supperted by an analysis ef related sections which indicate
that a deedaration of intention mest be Hled in order: for an agency to obiain default

felratont. usthom AN provides for delasit judgment in the amount of the depasit as
szt e etition, Siove § 16305 does not require: this amount (o be set forth i the
Protition, sned sitwe § 10532 elearly indicates that it should not be set forth in the poriton

because of its possible misuse by the jury, § 16300 is ;bbviuusly refecring to the amount
required 10 be set forth in the declaration of intention, |
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After it files its declaration of intention, the agency must comply
with two other requirements before it may take immediate possession
under section 163.06. It is required to deposit with the court an amount
which it considers to be just compensation for the property.® The
purpose of requiring a deposit is to provide immediate compensation
which the owner can withdraw and use to finance the cost of his relo-
cation. The amount withdrawn is deducted from the amount of the
final verdict. In order to protect the agency against possible loss if the
deposit should eéxceed the amount of the verdict, the act provides that
the land owner may not withdraw more than eighty per cent of the
deposit.” It would seem that in addition the landowner should be
protecicd against the possibility of ah unreasonably small deposit.™
The purpose of requiriny a deposit would be defeated if an agency
could take possession after making 3 nominal deposit. Thereiore, a
court should refuse o enter an order granting possession to the agency
if it finds that the deposit was not a reasonable and good faith esti-
mate of just compensation. This interpretation of the court’s power is
supported by the language of the statyte. Section 163.06 provides that
the deposit shall be the value of the property as determined by the
agency. On the one hand, this seciion seems to require that the value
of the property be deposited. On the ather hand, it seems to give the

- agency the right to determine the amount. Considering the agency’s

interest in a minimal determihation, there is sufficient ambiguity in
the provision to permit the courts to construe it to mean that the
agency shall make the initial determination of value subject to the
power of the court to deny the right of immediate possession it the
amount depasited is not a good faith and reasonable estimate of walue,
This interpretation is supported by decisions construing section 258(a)
of the United States Code™

The final requirement for immediate possession under section
163.06 is the court’s entry of an order of possession. Although section
183.06 does not expressly make a court order a prerequisite to pos-

: ¥

% According 1o the hamage of the statute, which is based on prior case law, just
compensation includes the value of the property [taken plus the damages, if any, to the
residue, Damapes to the residue arise when thera is 2 taking of part of & larger parcel.
The jury is asked to determing the shrinkage in value 10 the remainder cused by the
partial taking, 1 Richards and Kaepper, Obie Judicial Conveyances and Eminent Domain,
§8 74645 (1060). ’

27 Ohio Rev. Code Anm, § 163.06(C) (Page Supp. 1955),

*8 Severnl other sfates afford this protection to the owner, Sece, &.g., Cal. Civ, Proc.
Code 12435 (West Supp. 1965); IN, Ann, Stat, fit. 47, § 2.2 (Smith-Hued Supp. 1965).

20 Qnited States v. 518 Acres of Lind, 147 IF. Supp. 35 (EDXNY, 3958) ; United
States v, 48,752.77 Acves of Land, 38 ¥, Sopp. 553' (D, Neb, 1043).
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session, section 163,15 provides that when an agency is entitled to
possession the court shall enter an order to such effect upon the record,
and, if necessary, process shall be issued to place the agency in pos-
session. For the reasons hereafter mentioned, the date of the agency's
right to possession should be fixed by court order. Therefore, section
163.15 should be construed io require that an order of possession be
entered before immediate possession may be taken under section
163.06. Before granting the order, the: court should determine if the
agency is in fact entiticd to immediate possession. The court may find
that immediate possession is not allowed by the constitution. The
agency may have failed to file a declaration of intention with its peti-
tion, or its deposit may not have heen a reasonable and good faith
estimate of value. If a court should refuse to consider these questions,
great barm could be inflicted upon the owner by an agency's unlswful
entry upon his land. Both the landowner and the agency are protected
if the court considers these questions before entering an order granting
possess:on to the agency.® When dcterr.mnmg whether an order of
possession should be granted, the cour{ sheuld also consider whether
immediate possession would cause undue hardship to the owner. It may
be apparent that the agency's right to posscsswn should be postponed
for several weeks while the owner has an opportunity to locate else-
where. An obvious purpose of the act is fo preclude either party from
obtaining an unfair ‘advantage in negotiations. The courts should not
permit an agency to use its right of possession to compel the owner
to concede to an unjust settlement, A liberal interpretation of the
courts’ discretion would further the objdctives of the act.

C. Structurcs .

Even though an agency is permitted by the constitution to take
immediate possession and even though it has complied with the three
rcqu;rcments of section 163.06, the extent of the agency’s right to pos-
session may be limited. This Imuiat:m’n relates to the right to take
immediate possession of struciures situated on the land. Section 163.06
{3) provides that an agency appropriafing property for the purpose
of making or repairing roads may take possessiun and remove struc-
tures sixty days after service of sumimons upon the lar< owner.
Al*hongh section 163.06(A) does not nermit immediate possession of
=ourtares in any utlm stuntion, section 719,33 allows for possession

— e — [T ~—l-o—-

an LJ aer states bave m.uh, express pmvmon fm- a heating to determine if an agency
f= enlitled to Immediate possession, See, eg., Cal Cn. Proc. Code § 12435 {West Supp.
1965); I Ann, Swt, tt, 47, § 23 {Smith-ﬂurd! Supp. 1065); Pa. Siat. Ann, tft, 26.
§ 1-306 {Supp. 1965); Va. Code Ann, § 25-46.17 (10647,
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of structures six months alter service where land is token by munici-
palities for urban renewal projects. Since section 163.02 provides that
“ail appropriations of real property, except as otherwise authorized by
this section, shall be made pursuzat o sections 163.01 to section
163.22," it is apparcat that section 719.33 was overiocked by the
draftsmen of the act. In order to avoid defeating legislative intent,
courts should permit immediate possession of structures pus uani to
section 719.33 unti) the coniiict is resolved Ly amropaiaie i deni, o,

The Uniform Act’s special treatment of structures is based on
two reasons which require further examination. The first reason is that
the azency’s possession or removal of structures before trial interferes
with the valuation of the property. A party is ordinarily eatitled to
have the jury view the premises. It is felt that If the jury can view the
premises with the structures still intact, it is more likely to reach a
just verdict.™ Thus, structures may be removed before trial only in
the case of road and urban renewal projects. Moreover, in these two
cases, an claborate procedure is provided for preserving evidence of
the structures’ value. Section 163.06 provides that upon motion of the
agency the court shall have appraisals made, shall cause pictures to
be taken, and shall compile a complete description of 0 - © - ares.
Tt would seem that if the agency attempted td take poos e - e
structures without first filing the motion, its entry would be unlawiul,
The procedure was clearly designed for the protectmn of buth parlies.
Its purpasc was to provide a substitute for a plarty’s right to huve the
jury view the premises with the structures intact. Since neither party
is intended to gain an unfair advantage from the removal of structures
before trial, the procadure should be construed to be a prerequisite to
immediate possession of structures, It may seet curious that the Ohio
act places so much importance upon the jury’s view of the pramibe:.
since the Ohio courts have long held that the view is not evidence in
the case.® Arguably, however, the recuired data helps the jury under-
stand the testimony of expert witnesses. If it docs, the cost of the

- ¥ Correclive legisiation may be unmecessary for two reasons, First, § 71933 may
be unconsiitutional. Whether an urbaa renewal project ponstitules 2 public oxdgenacy
within the meaning of artide I, § 19 is apparently an unsetiled constitutional guestion.
Second, the act is not effective alter Novenber 1, 1970, 130 Ohio Yaws 1780 (1963).

32 In 7z Approprialion for Highway Purposes, 90 Olic App. 471, 107 N.E.2d 387
(1951}. See Dulley, “Condemanation of Structures,” 16 Obio St L.y, 462 {1%53); Comment,
“Eminent Domain: Corduroy Read to Ohia's Super Hiziways,” § W. Res. L. Rev. 457
(1958).

32 Zanesville, Marictts & Parkersburg Rd. v, Boleen, ;'5 Ohio St. 376, 81 N.E. 681
(1907).
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procedure is justified, But if neither party plans to use the data in its
presentation to the jury, the prdcedure should be waivable by mutual
consent.

The second reason for the special treatrient of structures is that
the land owner needs a reasonable time to 'relocate his home or busi-
ness. There is a distincdon between permitting an agency to take
immediate possession of the land and permitting it to take immediate
possession of the structures upon the land While the agency’s imme-
diate possession of the land surrouning the structures may be annoy-
ing to the owncr, the public interest arg :..nbly requires that he bear
the apnovance. But i{ he were additionally required to cvacuate the
structures immediately, he would be forced to move his home or busi-
ness at & moment’s notice. The existence of such 2 threat would place
the owner at a distinct disadvantage in negotiziions, For this rcason
the act recognizes the owner’s need for a.reascnable time to relocate
by postponing the agency’s right to take possession of structures. Only
when jand is taken for roads or urban renewal projects may structures
be taken before trial, In both of these chses the statute should be
interpreted to permit (he owner adequate time to relocate. Section
719.33 provides that the agency shall not tpke possession of land and
structures until six wonths after service, But section 163.06(B) grants
the agency the power to take immediate possession of both land and
steuctures. It also provides, however, that the owner shzll vacate the
structures within sixty days. In order to strike a just balance between
the agency’s interest in jmmediate possession and the owner’s interest
in a reasonable time for relocation; section 163 Oﬁ(B) should be con-
strued to postpone the agency’s right to mke posscsruon of the strue-
tures for sixty days.

A problem is raised by permitting the agency to take possession
of the land and at the same time postponing its right to take possession
of the structures, At what point does the agency’s right to the land
contlict with the owner’s right to the structures? If the reasons for the
separale treatment of Jand and structures are considered, it would seem

- that the agency should be pertitted to do anything it wxshcs with the
" land so long as it doesn’t substantially interfere with the owner’s right

to maintain his home or business on the premises during the relocation
perind, Tt is sugeested that upon motion bf cither party the courts

_should determine what constitutes substantinl interfercnce, In this

manner a just balance can be found betweoen the agency’s desire for
immediate possession and the owner’s need for a reasonable time to
relocate. .
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111, CoNsuQUENCES 0F TAKING TOESESSION

The next question considered is what are the consequences of the
agency’s taking POSSESSIon. This question raises the crucial problem of
determining what event establishes the date of taking. Establishment
of the date of taking is imporiant for several reasons: first, section
163.21 provides 1nat 38 ihe Givecy .00 LaRen TR PO
abandon the procestngs. Sewond, covion LO3. 1T etV e el
an agency tokes Dossession Leiore Lrial, inwerest Go Lasl past oL e
verdict which was not ithdrawable runs from the date of taking.
“Third, sections 319.20 and 319.201 provide that taxes shall be appor-
tioned as of the dzte ownership is transferred. Fourth, case law priot
to the act cstablished the rule that if possession is taken before trial,
the property is valued as of the date of taking. The problem is to
choose an ascertainable date of taking which is consistent with the
purposes of the act.

A. Date of Taking Before Trial :
According to case law prior to the act, the date of taking is the

date of trial unless possession is taken before trial®! ‘the first question
considered will be what cvent establishes possession beiore teial under
the new law. Case law prior to the act indicated that a taking may
ocour in either of two situations: first, an entry upon the lend which
manifests an intent to exercise dominion over the property,* or second,
an entry upon the Jand which constitutes a substantial interference
with the owner’s right to use and enjoy the property.* In either siwu-
ation a physical entry is required. But the icharacterization of a par-
ticular entry as a taking often involves a difficult factual determina-
tion. This diffculty is compounded under  the Uniform Act because
section 163.03 permits the agency to enter for the purpose of making
surveys, soundings, drillings, appraisals, and examinations. The policy
pehind the law of conveyancing would seem te require that a transfer
of property be evidencad by a more formal and definitive event. An
- event which meets these objections to the prior case law rule is the
entry on the record of the court order granting possession to the
agency.™ It is clear that by obtaining the order, the agency manifests
an intent to take dominion and substantially interferes with the owner’s

3¢ Director of Highways v. Olrich, 5 Ohio St. >d 70, 233 NE2d 813 (1966).

35 Cincinnati v. Smallweod, 106 Ohio App. 496, 130 N.E.2d 310 (1958).

3¢ Director of Highways v. Joscph Evans Tce fream Co. 167 Ohio St. 463, 150
N.E2d 30 (1958); Clty of Norwood v, Shaen, 126 Oblo St. 482, 186 N.E. 102 (1933).

37 Ohio Rev. Code Ann. § 16315 (Page Supp. 1965).
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right to use and enjoy the property.™ After the order has been entered
by the court, he no Ionger has any legal right to possession. He can
be lawfuily evicted at a moment’s notice. After that it can no longer
realistically be said that he has any dominion or contro} over the prop-
erty.® For these reasens the courts should hold that the date of taking
before trial} is established by the court vrder granting possession to the
agency. Therefore, afier that date the agency should not be permitted
to abandon the proceedings.”® Moreover, interest should commence,™
taxes should be apportioned.* and the date of valvation should ordi-
narily be established as of that date®

The above analysis raises a rroblmn which requires further con-
sideration. ow can he order granting possession to the lands estab-
Jish the date of taking if the owner retains the right to remain in the
structures? If title vests in the agency at the date of the order of pos-
session, it would seem that zn occupant of the structures after that
date should be liable for rent.* A solution to this problem is reached
by balancing the agency’s interest in immediate possession against the
owner’s interest in a reasonable per:od for relocation. Arguably, the
act mives the Jand owner a tenancy in the structures at the agency’s
expense during the relocation period. By excusing the payment of rent,

5B In re Appropriation for Hizhway Purpesed, 90 Ohio App. 471, 104 NE.2d4 186
(1951), held that filing of a resolution and ﬁnr‘mg’ by the dircetor of bighways did not
fix the date of iaking A resolution und finding| roquired by section 551001 shiould,
however, be Fstinguished frem the declaration of intention required by § 16306, The
fmmer it used both to initiate the proceedings and to permit immediate possession, The
Tatter ix used salely for the purpose of monifesting an intendion (o take itamediate
possesdion, Unlike the reselution and finding the ‘dectaration of intention need not be
filed i e apeaey does not dosite immediate posession. .

3 Sev Cabilornia Law Xevision Comm'n, op, ¢ff, supra nole 12, nt B45:

1f the condap'mur fails 10 take physicad pissessinn alter ohilaining an order

of immediate possession, the orcer itself 18 an ¢ffective block to the owner's use

of the propecty, Since the contiemner may at any time thercafter enler upon and

use the properly, the cloud that kangs ‘over the properiy clearly prevents the

condlemnee {rom doing anything with it It 1$ RN exaggeration to say that he

sl wens the property.

¢ (his Kev, Cotle Ann, § 163.21 (Page Supp. 19065},

11 (hio Rev, Code Ann, § 163,17 (Page Supn, 1963).

12 Ohje Rev, Code Ann, § 319.20, .20 (Page Supp. 1965).

4% Director of Highways v, Olrich, rupro noic 34, reafiicmed the established e law
rule et e nraperty bsovalued ns of the date of trial unless possession is taken peior

Core. o, ol terg ey T e circunetanees when the 'date of valvation should not coincide
withs e date of taking, City of Cleveland v, Carcious, 118 Ohie App, 525, 190 N.E.2d
52 (1963).

_ 4% The Xlinois act permits o court upon 2 finding of undue hardship 1o postpone the
agency’s right to take possession, But the owmer 3 required to pay a reasopable rental
while be remains on the premises. I Ann, Stal 6t 47, § 2.3 (Smith-Hurd Supp. 1965).




(N

1966] . XOrns 537

the act affords the owner somé conmnensation for the expense and hard-
ship of rclocation.® During the land owner's tenancy, the Lgvacy fis
the right to proceed with its project so long as it doesn’t substantially
interfere with the ownet’s right to maintain his home or business upon
the premises during the relocation perivd. The entry i a cuure oivws
of possession should constitute a takiny subject 10 he wnancy i fauici
by the act to the land owner.

B. Date of Taking at Time of Trial

Next to0 be considered is the case law rule that if there iz no prios
taking, the taking occurs at ihe time of wial™ The consiiiution cex-
pressly provides that excest in the two Instances whore immeuinte
possession is expressly allowed, property may not be taken until com-
pensation js first paid or securcd by deposit.™ Thercfore, the case law
rule contlicts with the language of the constitution since compensation
is ordinarily not paid or deposited with the court until some time after
the trial. But cside from its constitutional infirmities, the case Iaw rule
seems incompatible with section 163.15 of the Uniform Act. That sec-
tion provides that the agency shall have no right to take possession
until after it cither pays the amount of the award to the owner or
deposits it with the court. Payment need not ccour until months after
the trial. In fact possession by the agency mizht never occur because
section 163.21 permits the agency to abandon the proceedings up to
ninety days after judgment. If the case law rule were anplied to the
Uniform Act, the vesting of title to the property would have no rela-
tion to the right of possession. Taxes would be apporiioned as of the
date of trinl even though the agency might not take possession until
three months later. For these reasons it is clear that if the case law
rule is followed under the Uniferm Act, jt will be based upon a fiction.
In a realistic sense, the taking does not occur until the agency has the
right to take possession of the property.

A closer examination of the cases enunciating the rule reveals
why the date of taking was fixed 2! the time of trial. These cases were
concerned with the date on which the property should be valued*®

43 The traditionnl rules for arriving at just compensation fuil to recogmize muny
losses caused to the owoer by an exercise of eminen? doisais, Comament, “Eminent Domain
in an Age of Redevelopment: Incidental YLosses 67 Wale L.J. 61 (1957),

4% Direcior of Highways v. Olrich, sugra aote 34,

AT QObio Const, art. I, § 19 aud art. XIH, § 5,

48 Director of Highwsys v. Olrich, suprs noio 34; Director of Highways v. Joseph
Evans Jee Cream Co., supre note 34; Nichols v, Clity of Cleveland, 104 Ohiu St. 19, 135
NE. 201 (1922); Board of Educ, v. Hocht, 102 Chio App. 521, 130 N.E.2d 107 {1958);

In re Appropriation of Easement for Highway Puiposes, 80 Ohio App. 471, 107 N.E224
387 (1951}, )
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The jury must valve the property as of a certain date. The valuation
date is important because it determines which party must bear casualty
losses. It also establishes for what improvements the owner may be
compensated. Furthermore, ‘luctuations in market price are fixed as
of the date of valuation. There ar= sound reasons for making the trial
the date of valuation. In the first pizce, this is the date at which the
Jury views the premises, and it can be argued that the property should
e valued as of the date it is examined by the jury.® Furthermore,
expediency would scem to require that the property be valved no later
than the time of trial. Otherwise the jury would be compelied to spec-
ulate on the future value of the property. What if there were « casualty
loss after trial but before the date of valuation, or the owner added
an improvement? What if the real estgte market suddenly collapsed?
None of these factors would have been: considered by the jury. Argu-
ably, a new trial would be necessary. In order to avoid this difficulty,
the date of valuation should continue to be fixed no later than the time
of trial, But this does not mean that the taking must occur at the time
of trial. Although prior to the act the icourts generally assumed that
the date of valuation and the date of taking were inveparable, there
is no reason why the two dates must cdincide under the Uniform Act.
Under the act there is clearly no taking until the court enters an order
granting possession to the agency.*® Thig may not oceur until long after
the trial. Nonetheless very practical ressons require that the date of
valuation be fixed no later than the date of irial. The couris should
recognize that the two Cates are besed on dilferent considerations, An
appropriation proceedings serves two functions. One function is to en-
surc that the owner receives just compensation. The date of valuation
reiates to this function. A separate funciion is to administer the trans-
fer of titie and posscssion from the owner to the appropriating agency.
The date of taking relates to this secondl function. The determination
of each date should be based on diiferent considerations. The date of
taking should be established when the right of pessession to the prop-
erty is transferred to the agency, but the transier of possession is just
one of many factors which should be cohsidiered in establishing a fair
and expedient date of vajuation. e

C. Date of Valnation

The failure of (he couris to recoznize that the date of valuation
need not coincide with the date of taking has resulted in injustices

- and unclear analyses of cases, The reasoning of twe Ohio cases will

M L e Aroropeintion for Tlhehway Jurposcs,: supre note 48,
“ (o Rev. Code Ann. § 163,15 (Page Supp, 1965),
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be compared to illustrate the problem., In both Alrow v, Alexander®™
and City of Cleveland ». Carcione,” the jury was asked to value a
building which, as of the date of trial, was situated in the midst of a
desolate urban renewal project. The building was dilapidated and had
been 1a¢ victim of vandalism. When the urban renewnl aroicc: was
commenced, the building swod In the midst of a busy wels.bosnuod,
At that time it was occupied and reasonably maintained. But in bolh
cases the jury was instriucted to volue the property as of the date of
trial. In accordance with a long established rule of valuation, the jury
was also told that the property should be valued as if the urban re-
newal project bad never been commenced® In each ecase the trial
court was requested to permit the jury to view the premises. Both
Carciene and Alexgnder helu that despite the apparent mandatory
ianguage of the statute, the trial court had power to deny a request
that the jury view the premises. The divergenat reasoning of the two
decisions illustrates the difticulty courts have had in separating the
date of taking and the date of valuation. In Alexander the supreme
court reaftirmed the traditional rule that the proverty should be valeed
as of the time of trial since that was the date of taking, but held that
a trial court could refuse to grant a recuest that the jury view the
premises if -that view would be prejudicial to'the owner. The covrt’s
application of the traditional rule in Alexender was based upon a fic-
tion. The reason for saying that the date of taking occurs at the time
of trial is that there are practical reasons for fixing the daie of vnlua-
tion at the time of trial and it is assumed that the date of taking must
coincide with the date of valuation. But by denying the jury a view
of the premises, the court removed the reason for valuing the property
at the time of triul. Therefore, there was no veason why the taking
must occur at the time of trial. The reasoning of the court of appeals
in Carcionc is more persuasive. The court held that due to the circum-
stances of the case the pronerty should be valued at a date just prior
to the initiation of the urban renewal project. It recognized the rule
that property is valued at the time of trial, bt then stated:

However, the application of *hat rule of Tow rauy result in an sward
of compensation to the owner of 1he property appropriated, which
is unreasgnable and unjust under unuszal facts and circumstances,
as are present at bar, Under such circumstinces, the time as of
which the valiztion of the pronerty should hé made must comport
with the peculiar facts and circunistances of the case so as to assure

81 5 Ohio St. 2d 75, 214 N.E.2d 89 (19663,
52 Suprg note 3.
£ Nichols v. Ty of Cleveland, supra nots 48,
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the ewner of the properly compensation in money which is just as
contemplated by ihe constitution of Chio.

 ‘The reasoning of Carciwne represented a breakthrough in judicial

thought and its application shou!d be extended. In contrast the reason-
ing o ‘e Ohio Supreme Court’s recent decision in Director of High- .
ways v. Olrick> which reaffirmed the traditional rule, seems obiivious
to the venl considerations involved in fixing the date of valuation. It
is most unforiunate that in Olrick the court limited the Carcione rea-
soning to its facts, :

In factual sitvations like Carcione, Olrick, and Alcxander, the
reasoning of the suprems court is unsatisfactory for several reasons:
(1) A practical reason for valuing the proparty as of the time of trial
is that the jury views the premises at that date. But if the jury is not
permitted to view the premises because the view would be prejudicial
to the owner, what reason remains for valuing the property as of that
date? (2) It is impractical to ask expert witnesses and jurors to value
property situated in the midst of a neighborhood which has been de-
molished by a public project as if the project had never been initiated.
Value is based to a large extent upon the reighborhood surrounding
the property. If a neighborhood hds been destroyed by the public
project, the jurors and expert witnegses are compelled to guess what
the neighborhood would have been like and how the property could
have been used if there had been no project. Just compensation should
not be based upon mere conjecture.:{3) Ii the property is valued at
the date of trial, the owner is compsiled to bear the increased risk of
vandalism and other casualty losses ¢aused by the urban renewal proj-
cct. This scemingly conflicts with thé ruie that the property shouid be
vaiued as if the project had never been commenced. (4) In order to
receive just compensation, the owner must make expenditures to pro-
tect, maintain, and improve structurés which no longer serve any use-
ful social function. This is economically indefensible. (5) The Janguage
of articie 1,'sectien 19 of the Ohio Constitution and section 163.15 of
the Uniform Act indicate that the agency may not lawfully take pos-
. sesslon until after compensation is paid to the owner or secured by
deposit with the court. Thereiore, meither the constitution nor the
statute manifests an intent that the taking must occur at the time of
{rial ™ Jn fact, an eatircly different intent is manifested. For these
reasoms it should be recognized that the date of valuation need not
cuincide with the date of faking, Nor does the (2 of valuation have

o4 Supm n.otz_- 34, ; -
5 Director of Hizhways v. Olricl, supra note 34, The supreme court suggested In
Olrick that the traditenal rule Is based on constitutional and legislative intent,
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1o be fixed at the time of trial. It should he based on considerations of
fairness and expediency. The rule requiring valuation at the daw of
trial should be no more sacred than the practical considerations upon
which it is based.

CoxcLusion

The functions of the cou < fn an approbristion proceeding are
io ensure that the owner rove ... congensation and to administer
the Involuntary transier of title and possession from the owner to the
approprict’..  suency. Those provisions of the new Liminent Dormain
Act which re..c o the transier of title and posscasion should be inter-
preted Lo strike a just balance between the ageney’s interest in irame-
diate possession and the owner’s need for a reasonable time to relocate,
* 7 wither party is permitted to use the proceeding as a club to coerce
an unjust settlement, the purpose of the act is defeated. The Uniform
Act should alse be used as a basis for clariiying present case law
relating to the date of tiking and the date of valuation. If properly
interpreted, the act should efiect a vast improvement in the eminent
domain luw of Ohio. :
Frederick J. Milligan, Jr.
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ILLINOIS PROVISIONS O IMMEDIATE POSSESSION

§ 21 Motion for taking-——Contonts

In nny proceeding under the provisions of this Act by the State of Nlinols
for the acqulaltion of land or interests thereln for hlghway pnrposes {other
than toli highways or toll facilites) the petitioner, at any time after the
petition has been flled and before judginent iz entored in the procceding, may
file & written motion requesting that, hmmediately or at some speciied later
date, the petittoner either be vested with the fee simple title {or such loaser
estate, interest or ¢asement, a3 may be reguired) to the renl preperty, or
gpecified portlon thercof, which is the auhject of the proceeding, and be an-
thorized to toko possesalon of and usce such property: or only he authorlzed
to tnke posscssion of and to use such property, I stch possesslon and nse,
without the vesting of tltle, are suffielent to permit tie petitioner to proeced
with the project untl]l the Anal aseertalnment of compensation; provided,
bowerver, that no lund or interests therein ndw or heareafter owned, loased,
controlied or operated and used by, ¢r neccsaary for the actval operation of,
any coromon currler engaged in interstste pommerce, or aoy other publie
utllity mubject to the jorisdletion of the Ilinols Commerce Commisslon,
#hall be taken or appropriated herennder by the State of Ilineis withouot
firat gecuring the approval of such Commission, The motion for taking shnll
state; {n) an acearate deseription of the property o which the motlon relates
and the estote or interest sought to be acqilred thereln: by the formaily
adopted schedule or plan of aperation for the executlon of the petltioner's
project: {¢) the sitontlon of the property to which the motion relntes, with

. respeet to such schedule or plnn: {d) tha negessity for tnking such property .

in the manner requeated In the moticn; and {e), $f the propevty to be token
al:all be owned, !eam\aﬂ, controlled or operated and used by, or necessary for
the mctual operation of, any interstate common carrier or other publle ntDity
subject to the jurisdiction of the Iliinois Commerce Commisaion, a stntement
to the eifeet thet the approval of such proposed taking has been securcd from
suck Commission, and attaching to such motlon a cettified eopy of the order
of auch Comminslon granting mch approval, If the schedule or pinn of oper-
ation Is not set forth fully e the motion, a copy of such schedunle or pian
shall L sttached to the motlon. 1872, April 10, Laws 1871-72, p. 402, § 21,
added 1087, July 11, Laws 1067, p. 20603, § 1.

L‘:’iﬁ:ﬁ?""%ﬁ%‘n" m?m. amendment. chmhuwﬂe me;n dwgi‘lnrmo“ t?admeﬁf
a3 an g,
1968 Law Forum 303, ' Denz, 1961 Law Foram 344,
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prior W a fine} determination of pdrtionrment of condemnation awarnl ba-
comhonsation while protecting tha {nter- 1ween landlord and ileannts,  Dopart-
eat of lundo\lnara. partmient of Pul:- ment of Pultic Works and Buﬂdlngs ¥,

Flrat NHat, Lok of Highlaod Park, 1963,

24 217, 166 M.1224 3%,

He Warks and Bldgs, v, Duae, 19 LI
. 25 1N.23 163, 186 N.M.2d 273,

§ 32 MHearing—Freliminary Onding of compensation

- {r) The court rhnll Nix a date, not lesa than five {5} days after the fiing of
such motion, for the hearlng thereon, and shall regnire due notlce to be given
to each party to the procceding whose Intercsts would Le affoetod by the
taking reguested, except tant any party who bas been or in belng served by
publication and who has not entered his appearance in the procecding pect
not be given notlee unlesz the court o requires, !n fts diseretion and In the
Interesty of Justlee,

(b} At the hearing, if the conrt haa not previcusly, in the same procecding,
deterizlned that the petitioner has authorlty o oxcrclse the right of eminent
domein, that the yroperty sought to be taken is subjeet to the exercise aof
such ¥ight, and that such right is rot helng improperly exercized In the pare-
tleular procecding, then the court first shall hear aml determine such matiers.
The court’s order thercon shall e a final order, aud an appenl may be taken
therefrom by elther party withlu thicty {30} dnys after the entry of such or-
dezr, but pot thereafter uniesa the court, on good enuse shown, shnll extend
the thine for taking such nppenl. However, no appeal shall atay the farther
- procecdings hereln prescribed unless the append is taken by the potitioner,
or vnless on ornder ataying such further procecdlngs shall be entered cither
by the trial court or by the court fo which such appeal i3 taken.

{c) If the foregolng matters are determined in favor of the petitioner and
further procecdings are not stayed, or if further pracecdings are etayed and
the pppenl rexults in g determinution In favor of the petitloner, then the court
shell henr the Isanes raised hy the petitioner's maotion for tialng. If the
court Mmuds that reasonalle necessity exlsts for taking the nproperty In the
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manner requested In the motion, the court then shall hear such evidence a3
it may conskler necessary and proper for a prelimbnary finding of just eom-
peusation; and In its discretion, the court may appoint three {3) competent
o disinterested appralseve ns agehts of the court to evaluate the property
to which the motion relates and to report thelr eonclusions to the court; and
their fees shall be pnid by the petitioner. The court then shall make g pre-
liminary flnding of the nincust constituting just compensation.

(d) Such preilminary fAnding of just compensation, and any depoxlt made or
pecurlty provided pursnant thercto, shall not be evidende in the further
procecdinga to ascerinin Bnally the just cemmpensatlon to be paid, and shall
not be dlaclosed In any manner to & Jury lmpaneled in such proceedings! and

it appraisers have been anpointed as

herein authorized, thelr repart shall

nat be evidence in soch forthor proccedings, but the appralsers may be ealied
ae witnesses by the parties to the procecdings. 1872, Aprik 10, Laws 1871-T2,
402, § 2.2, added 3957, July 11, Laws 1067, p. 2603, § 1. -
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Library refersnces
Ewminent Domain G=a1igh, 188{1), 240,
C..8. Fminent Domain §8 242, 243,
Ni7, 270, 280

L3 EZminent Domain 8§ 117, 119, 322,

1. Validity

State hus right In Arsl Instance to
determing what is o public pirposs nnd
Bbenetit for condetanation purposes. Da-
partment of Pablic Worka aag Huildhagn
;".1 ﬁl;rln.n., 1964, 22 .24 474, 1%% N. k.

2010,
Whore landowner rntiacked constitu-
Uonallly of section 1 ot aeq. of thie
chapier, providing for prompt vesting
of Llitle to Ind taken under ominent
domain power, on ground thai ades
qQuiate notice of procecdings was not
provided by thie scelion, aince ail pars
Liea had notlee and alleged unconstitu-
tlonal fonture, if it exisiod, was not of
a_charactor o render entire act vald,
alleged  wholation of dus Jaroeau [
cause of foliure to provide for ado-
ma:o notlce would not be considerad.

piettment of Pablle Works and
ﬁn;‘i%glﬁsﬂv. Butler Co., 18 1134 537, 160

sectlon 1 et geq., of this chapter
providing for the prompt vesting of
Utle o lend under eminent domain
wer on deposit of 1269 of prolim-
nary finding of jusat componsation, Is
not unconetilutionsal on ground that it
is Incomiplete legislation which unlow-
fuliy delegotos loginlative wer bae
cause of an alleged ek of slandards
to maceriain  noceralty of  ptidiging
“gulck-laking” provision: i wot vig-
Iallve of due process clause on ground
that [ makoa no provision for ascer-
wninment of damoges to remalnder of
meru wheore only o portion is taken
not_ violate <onstitutional provl-

mon of Conat. art. 2, § 13, that prop-
eriy shall not be taken or damaged
for pablic use without just compensa-
tiob: and Gosa not constitate denial
of due process on ground that it af-
fords no opportunity of crces-exmrnina-
tion, since owner ample right to
be hosrd on gquestion of Just compen-
satlon ﬁm & Ooal dstermination Is

"

3

& _Constructlon and application

Departinent of  Pabile Works sand
Nufleting= hux right 1o tnatttule condeme
nutton proceadinkn In A proper case,
Depriment of Public Works snd Juibds
Ings vo Farina, 1964, 23 1I2d €74, 394
N.K.2d 209,

This acction {a controiling as to finallty
and appealability with reapect to Ipm-
coedings taken unGor such proviaions,
Departinont of Pablie Works and Bld
v, Dual, I3 DL2d 217, 166 N.E.24 36.

Undar this scctlon order ontored i=
fmnedistely  fingl and appoalable and

. T, 83, rprovidins for vacatlon or
msliflcatlon of fudipment within 20 days
{Imm dﬁe of itp rendition hoa no applicas

on. .

Pmnnedlg(ﬁ under Ch, 47, § 1 et
Sz & procecding within & proceeding ai
Its primary purpose ia Lo place possca-
sion and title in tho stale prior to & finat
determination  of tust  compenmation
while protecting the interest of lands
owners. Jd,

This secifon and asecition 2.1 of this
chopler contoampinte & written ordor
finding that the requiremenis tor ‘S.“ck-
mlﬁin‘;i: have beenh ?‘?biuhtphl} 1 o

nder paragTep e} of B Boction,
It cannot bo ossumed that irisl court,
in making preilmina Rnding of just
compensation, wouid ignore question of
damages {6 ranainder. Department of
Publie Works and Hudklings v. Dutler
Ce.. 11 NL20 637, 60 N.FH.23 1.

Tunction of colirt undor section 1 et
Ber. of thizs chapler, providing for
prompl veating of title to land itakenm
under eminent dormain meeocdlngu on
doposit of 125% of proliminary (nding
of jnet compenzation, g 10 ssceriain
whether ail aiepe cedent to exercise

powers granted have been taken

Under paragraph (h) of thia sactlon,
requlring court te detormine wheilher
politioner has authgority 10 exercisa
right of &minent domaln, whers court
has pot provigusly made sach determl-
netion In the shume prececding. miatnie
only oliminates a swond dotermination
of nccvm;u.y on behalf of e same
oWner. .

3. Judicial notice

Trinl court properly Look Judicial no-
tiea thet Department of Pubilc Worke
and Buildings has been giver authority
to axercise right of eminent, domaln,
Deparinient of Public Worlix and Bldgs.
w, Duat, 19 IL24 217, 166 N.E.2d 36,
4. Findings :

here § was not able to view

properly condemned aa It existed before
the taking and pletures admitted were
not an enilrely adeguate acbetitute, val-
uationa of the ecourt sppeinted apprats-
ers could not take the pimce of & prior
“lury view'' as a test for the sdequacy




of the verdict, for damegon, Depart-
mend of Public Works and But!ding *v.
gr&:gt;:e:mml. 1902, 25 11L%24 271, 184 N.X.

Pinding on fmsnes raleed by motion
made under quick-taking pm\!lstons of
this chapter with reapect to whether pe-
titioner has sutherlty to exercisa richt
of eminent domaln,” whether property
songht to be token 1s sublect to axerclse
of such rlght, and whethor right ia hetng
properly axerclsed amounts to determi-
natlon of whather petlifonsr has right
to take property by eminent domalm,
De%.rtment of Public Worke and Bldgs,
v. Duast, 19 DL2d 217, 166 N.12.24 36.

5. _Review

Error, if any, In permitdng condem-
nor, by leading auestions, to bring to
attention of Jury thet ity rebottai wit-
nosy been appointed by court Lo ap-
Praise property wut eariler hewring wag
correcied by admonitlon tg jory Lo dis-
repard any referonce to fact chat wit-
nexs hed been appolnted by court o ap-
pradxe properly. Ocpartment of Pube
Hic Werka and Dufldings for and in Lo-
half of DLeople v, Irst Net, Hank of
Wankegan, App F9Gh, 208 N1L3d 2L,

Refusal te permil pro riy appradsey
o tedlry on behelf of owners after
proofd In condemnition procemilng hed
been closed wis not sbvne of dseration,
even thourh cordebnor hmt ealled uan-
other appralser on its beha!f, where ap-
pratser soupht to ba eaticd woy avell-
alle Lo testlfy during trint and his tes-
thneny, If given, could not have rmate~
rizlly afferted outeoine of trial, id,
~_Aatthority of Department of Publle
Works and Tulldings in  estabHahing,
malntabuling, and lmprovieg state high-
wWiYs Jn hroad and plenary, nnd conrt
will interfere only where the authorlty

ment of Public Works and Duildings v,
i-;nérim. 1064, 28 JiL3d 474, 134 N.K.2d

Noceasity for exercize of right of eml-
nent domnin, within constltuilonal re-
atrictionz, Iz oot & judicia! guestion, and
ila exerciac s not proper aubjoct for
Jodicdal Interference or control unless
ig prevént a ¢lear abuag of the power.

Courts have right to Inguire and ren-
der fAnal determination ax (o whether
uge or purpore Is within limdts of 8 beg-
Iatative discretion, that ix, whether tand
sought Lo he condemned s 10 b used
for public or private purpose, Id,

Jury verdict fxing valee of land con-
demnced plus damages 1o remainder at
$21.500 was not shown to be inadenuate
where Lhe property was used gz a trall-
er camd and the valos of the roperiy
lay in 18 potential for cominercial de-
valopmont. Deparimeont of TPublle

ke nnd  Pulldings v, Chrlstensen,

Wor
1962, 35 JhL2d 273, 144 N.IL24 x84,
Under this ssction coort is to find
whether & roasonabis necosalty axists for
the iwnling prior i Anal inding of just
compananilon and amount of such just
compansation but such findlngs wre
Interiucuttor:; %n%“notw ap{n&l%&.mno-
partmont 0 ublle Works a Aga.
¥, Dust, 19 IN2J 217, 166 N .29 133,
Under this seetion atay order doss not
atay cifect of order but stays hearing on
ﬁauea ralsed by motion for gquick-taking.

Whers no appeat was fled by patltion-
er in eminent dom:lrnedprocueé ng and no
Atny Order was ent . trial court prop-

cerly procesdcd to hear iasuca ralsed by

motlen for quick-taking and motlon for
stay of qulck-taking proccodings did not
suspead order that potitloner might toke

has been munkestly alttacd,  Doepeed- property. 14,

§ 2.3 Deposit in court-—Order of talking-~Possession—Rentnl-=¥Vrit of
assistance, injunction or other process

(o} ¥t the petitioner shall depostt, with the elerk of the court, money in
the amount preliminarily found by the court to be inst eompensation, snd,
In addition shalt deposit with the clerk n further sum of money equal to
one-fourth of such amount, the court ahall enter an order of taking, vesting
in the petitloner the fee simple title for such lesser edtate, Interest or case-
ment, o5 mny be resuired) to the property, It such vesting has heen requested,
ang bas been found necessary by the court, at such date as the conrt shall
comgider proper, end fixing a date on which the petitlonor i authorized to
take possession of and to nse the property.

(b} If, at the request of any interested party and upon hls showing of nndue
hardshilp or other good cnuse, the petitioner's suthority fo take possession
of the property shnll be postponed for more than ten {10) days after the dnte
of such vesting of title, or more than fifteen {15) dayas after the entry of such
order when the order does not vest title In the petitioner, then such party

. ahall pay to the petitioner a reasonable rental for such property, the amount

thercof ta be determined by the court. A writ of neslstance, indnnetion, or
any other appropeinte lesnl process or procedure shall be availnble to place
the petitloner in possession of the property on nnd affer the date fixed by
the court for the taking of such possestlon, and te prevent any unauthorized
interference with auch possession snd the petitioper's proper use of the prop-
erly. IST2, April 10, Lows 1871-72, p. 402, § 2.3, added 1957, July 3%, Lawa
06T, p. 2008, % 1,

Library referénces to _land tekon under eminent domain
Eminent Domnain @76, 137, powers on deposit of 2L of prelime
JoN Embnent Domedn §3 186 et geq., (nary findiag of Just compensatian docs
2L, not viglate due proceaa on ground that
IL.I" Ewminent Domain § 131 by statule puis An ehreosonable hazs

ard on gwner thot ba will nol recalve

1. Vatldity hia oh uug“ cﬂ’npﬁn”l’%n'nunld}fm"me“ﬁ uof

Section 1 et son, af thia chapter pro- c Works an nEs v, Buthor
viding for the prompt vesting of title Co., 18 IL2d 637, 150 N.M.23 1724,

o
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Soctlon 1 et eeq. of thia chapter pro- violate constituticnal  provision of
viding for prompt veating of title to Const. art. & § 13 ihat property shall
jend taken under eminent domain pow- not be taken or demaged for publie
¢ ol detnoalt of 125% of preliminary uvse without just compenasatdon. .
finding of Just compensation, does not

§ 2.4 Withdrawals by persons having an interest—IHearing

At any time sfter the petitioner has taken possession of the property pur-
suant to the order of taking, If an appesl has not been and will not e taken
trom the court's order described in Section 2.2(1) of this Aet,l or if sneh an
appenl has been taken and has heen determined o favor of the petitioner,
any party Interested In the property may anply to the court for authority to
withdraw for hila own use hls shere (or any part thercof} of the amount pre-
liminarlly found Ly the court te be just compensation, and deposited hy the
petittoner In aocordnnee with the provisiens of Scetion 2.3(n) of this Actt an
wipeh share shall inve bwen deternbinqd by thie court,  The court then xhiall
fix a dnte for a bearing on such application, and shall reguire due hotlee of
such application {0 be given to each party whose jnteresty would he afected
by such witbdriownl. After the hearing, the court mey authorize the with-
drawal requested, ¢r such part thercof ns shall be proper, but upon the condi-
tion that the party making such withdrawal shall refund to the elerk of the
court, upon the entry of a proper court order, any portion of the rmount so
withdrawn which shail exceed the omount finally ascertained in the proceed-
ing to be just compensation for damnges, ocosts, cXpenses, ar atborney feca)
awing to such party. The court shall not authorize the withdrawnl of any
portion of the amount deposited by the petitioner under the provialona of
Section 23(a) of this Aect, which iz in oxcesa of the amount prellminnrlly
found by the court to be just compensation. 1872, Aprll 10, Laws I871-T2,
p. 402, § 2.4, added 1057, July 31, Lawa 1057, 1 2603, § 1. .

1 Sactlon 2.2 of this chapter.

2 Sectlon 2.2 of this chapter,

Library referencea C.LE Eminent Domnin $§ 187, 208,
Emknent Domnin <5167, 245, A6,
LL.P. Iiminent Domaln [ %6,

§ 285 DPersons contosting the taking not to bo prejudiced

Nelther the petitioner nor any party interested In the property, by taking
any actlon autborized by Scetlons 2.1 to 2.4, inclusive, ef this Act,l shall be
prejudiced In any way in contesting, in Jater stages of the procceding, the
amount to be finally aseertiined to be just compeusation. 1872, April 10, Lawa
1871-72, p. 402, § 2.0, added 1957, July ki, Laws 1057, p. 2603, § 1.

1 Sectlona 2.3-2.4 of this chaptes.
tibrary references actiad rentain, and alas that the im-
Eminent Ixmaln G171 provement enused on actual vecalion of
C.1.8, minent Domain § 228 et seq,  the premiser, any admission of related
* In general evidence on cross-examinmtion  woas
Where owners of condemned. lnnd it FleArly fnvited py ihe testmaony orli-

inally ndduced by owncra  Department
{'j},‘;‘ggl“cggc;g,‘;;;“‘?;“’rm{d::go}:;ﬂ‘n;’?;, of Public Worky nnd 3oiidings v, Rem-

merte, 1563, 29 11123 40, 152 N.X.2d §17.-

§ 2.0 Interest payments

The petitioner shnll pay, In additlon to the just compensstion finally ad-
judged in the proceeding, luterest at the rate of six per cent (G%%) por annuem
wpon:

ia) Any excess of the fust comupensation s¢ finally adiundmped, over tho
amount Aeposited by the potitioner in accordance with the provislonz of Spe-
tlon 2.3(a) of this Act,! from the date on which the parties intereated in the
property surrendered possession of the nroperty In necordance with the order
of taking, to the dnte of payment of such exeess by the petitioner,

(b} Any portion of the smoant preliminarily found hy the court $o Lo just
compensation aud deposited by the petitioner, to0 which any interested porty
ia entitled, if such interested party applied for authority to withdraw soch
portion in necordance with Bectlon 2.4 of this Act,¥ und upon objection by the
petiticner {other than on prounds that an appeal ander Section 2200 of this
Act ) 15 pending or contemplaied), suck authority was denled; intercst to be
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pald to gach party from the date of th
ment to such prriy.

¢ patitioner’s dapoalt to the date of PAY-

When Interest is allowable s provided In Subsection (a} of this Sectlon,
Bo further interest shall be nllowed under the provistons of Sectlon 8 of “An
Act to revise the low In relation to the rate of Interest and to repenl certaln
kets therein anmed,” approved Msay 24, 1879, as amended,¢ or any other faw,
IBT2, Apri 10, Lawa 1871-72, p. 402, § 28, added 1957, July 11, Laws 1057,

p. 2603, § 1,

1 Section 2.5 of thia chapter,
% Seclion 2.4 of this chopter.
£ Sectlon 2.2 of this chapler.
AChapier T4, § 3.
Library references
Emiuent Jomuin @148, 24714},
CJ.8 Iminent Dormeln 33 ITE, 339,
LL.P. Bminent Domaln ¥§ B2, 128,
1. !n general
Even though no Intereat was payabls
wnder “guick-toking® provisopa of Em-
inont Domatn Aot on nortion of amonnt
depoyited In court nol pald to defendant
unlit afler plolng s appenl to Bupremo

8 27 Refund of excess of deposlt

Court was dismissed, whore smount of
Just compansation as ¥y adivdped
did not excesd deposit and defendant
4did not apply for authority to withdraw
any part thereef, defendant wax none-
theless entitled to § per eent Intcrost
thercon under the Interest Aet, Depart-
mant of Publle Works and Ridgs. v.
;.ﬁ:sraon, 1061, 22 THL3d 425, 176 N.K.2d

x

It the smount withdrawn from depostt by any tnteresed party umder the
provision of Scctton 2.4 of thles Act1 execeds the amount finally adjudped to
be just compensation (or damnges, costs, expanses, and attorney fees) due to
such party, the court shail orvler such porty to refond such oxcess to the
clerk of the court, and i refund s not made within a reasonable time fixed
by the eourt, shall enter Judgment for such excess In favor of the petitlonor

and ngalnst such party, 1872, April
3967, July 11, Laws 1957, 1. 2003, § 1.

1 Sectlon 2.4 of (his chapter,

Library referenges
anbient Donnin G165,
C.d3., Kolnend Botawin § IG&

20, YLawas 1871-T2, p. 402, § 2.7, added

8 28 Proceodings—Dismisaal—Abandonment
After the petitioner has taken pPossession of the property purayant o the

order of taking, the petitloner shall

kave no right to dismniss the petition,

or to abandon the srocceding, as to all or any part of the property so taken,
€xcept upen the consent of ail parrlea to the nroceadlng whose Interests would
be nifected by such dismissal or nbandonment, 1872, Aprll 10, Laws 1871-73,
P 402, § 28, added 1957, J uly 11, Lawa 1057, p, 2003, § 1.

Library references

rninont Liomnin En246(2.

CLEN. Knbnent Domaln § 335,

LL.P. wdnent Domaln § 133,
1. _In genncal : .

Federul Dlatrict Court lncked jurisdie-
tion of acilon to enjein enforcement of
Dlinols IMublic Buidditsg Comminnion Act
&r continustion of coinent dormaln -
tHon pending tn Mlinols court where
Plaintif's cluim won based on rights px-

serted under IMinods Eminent Domaln
Act and involved no rights arining un-
Qor federnl Congtitution or laws, mhd ju-

gies could bo proporty and wdeguecety

doeterimined in 1Nlnoks eourt.  Peorloss
Welghiney & Veudinmr Mack, Curr, v,
Public  IMder, Coinmilssian  of Chivkge,
D.C.1952, 209 F.Hupp. 7T, appenl dise
Eif.sﬁd 83 N.Cr. 13, 371 ULS, 843, Y L.k,

§ 2.0 FPaymont of costs if action gots apninst pethioner

If, on nn appea!l taken under the provislons of Section 2.2 of thls Act,l the
petitloner shell be determined not to have the autbority to maintaln the pro-
ceedlig ag to any property, which s the subject thereof, or I, with the con-
sent of aY parties to Qwe procoeding whose Intercsts shall be affected, the
petitianer dismisses the petition or abeadons the prececiings as to auy such

property, the trizl court then shall on

ter an order revesting the title to sueh

property In the partles entitied thereto, §if the order of toking vested title In
the petitloner; royuiring the petiticner ta geliver rossession of such property
to the partles entitled to the posssssion thereof; and making such provision
28 shall be Just, for the payment of dnmnges arising out of the potitioner's
taking and wse of such property, and also for cosls, expenses, and rtlorney

fees ny provided in Seetion 10 of this A
of the court Lo Loy such sums to the pa

et; and the court may order the clerk
rties entitled thereto, out of the BIHITIT, o

,z-
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deposited by the petitioner in pecordance with the provisions of Sertlon 2.3(n}
of this Ackt 1RTZ, April 16, Lawa 187172, p. 402, § 2.0, addded 1057, July 1,
Laws 1037, n. 2603, § 1.

1 Section 2.2 of this chapter.

3 Sccilon 2.3 of Lhin chapuer.

Litrary references where plantilt's clalm_ was based on
Ewihent Domain §m263, 205 23- bJ. rights asseried under Illinols lminent
1.8, Hminent Dobiatn BE 350 et 88Q.. TIdomnin Act and lnvolved no rights aria-

-“‘1‘ et medq., 485, r ing under federn) Conslulion or laws,
LI.1% Eminent Domain 5 i35-137. mned insues could be properly and ade-

1. in general gurtely deternined L Jlimols court.
Federnt Distriet Court jacked juria- Trveriosd  Weirhing &  Vending Mach,

dletiom of aetlon to enjoln enforecinent  Corp, ¥ Dubhbe BBhig. Cosumiasion of

of Klitwoke Pubtie Mullding Compsiasion Chicapo, DLCL1962, 248 T Supp, HIT, ap-

Act amt sontlwuntiken of cminent do-  peal Haalaeed 83 S.CL 13, 371 UL, 8,

Wl action  pending in Hlincls court ¥ L.3%d, 20 46,

§ 2.10 Construction of act

The right to take possession and titie prior to the final Judgment as pre-
seribed tn Bectiens 2.1 to 2.9 of this Actl shall be in addition t¢ any other
right, power, or authority otherwise conferred by Iaw, and shall not be- con-
strued a8 abvogating, ilmiting or modlfying nny suwch other right, power,
or nuthority, 1872, April 16, Laws 1871~72, . 402, § 230, added 1957, Juiy 13,
Laws 1957, p. 2603, § 1. ’

1 Sections £2.1-2.9 of this chapter.

Library references
Jhminent Domain GRie7(1}.
CJA Lmigent Domain § 210 o acq.

¥

§ 4. Borvico—Notico

1. Construction and spplicaticn

As to gervico of, process, proceedings Supresae Couri. Deperiment of Publia,
ander Eminent Domain Act are govern- “Works and Pidge, v. Lanter, 413 1iL. 581,
ed by Civii Preciice Act and Rules lpfqnc N.E.24 179.




