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#63 1/4/67
Memorandum 67-1

Subject: Study 63 - Evidence Code (Evidence (ode Revisions)

You have previously recelved the blue pamphlet containing the Com-
migsion's recommendation relating to the Evidence Code. This memorandum
relates to one matter concerning which the Commission wished further in-
formation. This matter is our proposed repeal of Evidence Code Section
1602 and enactment of Public Resources Code Section 2325.

We have attached as exhibits to this memorendum copies of the cor-
respondence we have had relating to the classification of the presumption
now contained in Section 1602.

To refresh your recollections concerning the status of the matter:
The staff originally proposed that Section 1602 be revised to state s
hearsay exception. The Commission ultimately decided to recommend the
creation of a presumption affecting the burden of producing evidence. Tpe
problem arises because the term "prima facle evidence" bas been used with
different meanings in various parts of the Californias codes. Although the
usual significance of the term appears to be to createa presumption, at
times it is used to signify merely that evidence is admisslble or that a
particular form of evidence is sufficient to take the case to the trier
of fact. Professor Degnan discusses this on pages 1143-1149 of Volume 6
of our Reports. The lack of any case law construing Evidence Code Section
1602 (or its predecessor, CCP § 1927) leaves us with no authoritative
statement as to the original meaning of the section., The staff first wrote
to Justice Regan of the Third District Court of Appeal becmuse he has some
familiarity with mining law. He referred our letter to mining lawyers

that he knows and their replies are attached on pink paper. We then went
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to Martindale Hubbel and corpiled a list of attorneys who identified them-
selves as having practices that relate to mining law. We sent a mimeo- .
graphed letter to about 20 attorneys whose names were obtained 1n this
fashion., We noted from the listings of committee members of the American
Bar Association that Mr. John B. Lonergan has been a menber of a committee
on hard minerals. Accordingly, we sent him a personal letter relating to
the subject, a copy of which appears on yellow paper. The mimeographed
letter to the other attorrneys was a virtual copy of the letter sent to Mr.
Lonergan.

Some of the replies to these inguiries indicated that the section
may serve no function whatever because patents do not contain recitals of
location dates. To check this Information oit, we wrote to the Buresu of
Iand Management in Washington to determine the actual practice. The
Burezu's reply is attached on goldenrod paper. It indicates that 1t is
not the practice of the Bureau to enter location dates on mineral patents.
The letter indicates that the Washington office reguested the State Director
in Ssecramento to check past practices in the California office. We have
not as yet heard from the State Director in Sacramento, but we have sent
a follow up letter.

The legal problem is this: A person can hold title to & mining claim
without obtaining the United States patent for it. However, he must con-
tinue to do annmual assessment work on the claim if he does not have a
patent. The patent conveys the government's title to the property so that
anmial assesgment work is no longer necessary and the patentee can use
the property for other than mining purposes. The patent has the effect of
cutting off all other claims to the property which existed at that time.

A person with an adverse claim to the property must file an adverse claim
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in the patent proceeding or be forever barred from asserting his adverse
claim. Thus, the owner of an unpatented mining claim can have his rights

cut off by a person locating a later mining claim if the later locater
obtains a patent to his later claim. The senior locater must file his adverse
claim in the patent proceedings to stop the issuance of the patent and then
litigate with the Junior locater as to their conflicting rights.

The requirement that an adverse claim be filed or be forever cut off
applies only to adverse claimants with surface conflicts or with known sub-
surface conflicts. Type owner of a claim is entitled to all of the ore in
any vein with its apex within the surface of his claim even though beneath
the surface the vein extends beyond the sidelines of his claim. Where
veins having apexes in two different surface claims unite beneath
the surface, the wner of the ore in the vein beneath the point of union
is the owner with the prior date of location. This is the significance of
the date of loecation in Section 1602, However, if there is no surface
conflict and it is not known that there is & sub.gurfoce conflict, neither
surface claimant is permitted to file an adverse claim in the patent proceed-
ings initiated by the other. As indicated in the letter from the Buresu of
Iand Management, the original date of location is established in the patent
proceedings usually by the uncontested statements of the applicant. Because
there is ordinarilly no regquirement that a claim must have been located
within any given period of time, there is no need for the United States to
verify the date of location at any particular time. Mineral patent investi-
gations, thus, are usually directed to confirming the alleged discovery,
verifying that the requisitc~ improvements have been made, and determining

that other statutory and regulatory requirements are met.




The question, then, is whether the owner of a patented claim should
be entitled to a presumption that a date recited in the patent as the date
of location is the actual date of location and, if so, whether an adverse
sub-surface claimant should have the burden of proving the recited date
incorrect. Mr. Kelley of Musick, Peeler and (arrett suggests that the
location date may be of significance in a controversy between the patentee
and another locater to determine seniority of rights on the mining claim.
He asserts that the location date should be significant evidence against
any claimant intervening between the date of location and the date of the
patent. T believe he 1s incorrect in this, because the patent cuts off
all adverse claims whether based on a location prior to or subsequent to
that of the patentee. As stated in 3 LINDLEY, MINES § 783 (34 ed. 1914):

Where there 1s conflict between junior and senior claimants, the
ispuance of a patent to either, without adverse, raises a con-
clusive presumption as to priority in favor of a patentee as to
everything embraced within the patented area, amd within its
vertical bounding planes, subject only to the right of invasion
by an cutside priprietor having within his claim the apex of the
vein so situated as to convey an extralateral right. But, as
underground rights are not the subject of adverse claims where
controversies arise over, and are limited to underground seg-
ments of the vein beyond the vertical boundaries of the patented
claim, the failure to adverse does not estop the parties from
litigating the fact of priority.

Lindley also points out {in § 730):

An application for patent invites only such contests as
affeat the surface area. A possible union of velns underneath
the surface camnot be foreshadowed at the time the application
is made. When such a condition arises, it is adjusted by refer-
ence to surface apex owhership and priority of location.

The rule is well settled that conflicting adverse rights
set up to defeat an application for patent cannot be recogrized
in the absence of an alleged surface conflict., Prospective
underground cenflicts or questions involwing extralateral rights
are not the subject of adverse claims.

The views of the attorneys corresponding with us are all over the
lot. Mr. Tolles states that Scction 1602 is of no significance, he has
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never seen a date recital in a patent, and the section should be repealed.
He says that if the section is retained, it should be retained as & hearsay
exception only. Mr. Carlton and Mr. Cibula both suggest that no presunption
be created. Mr. Carlton gives as a reason that any date recital must be
based on the ex parte statements.of the patentee. Mr. Lonergan points out
that the date is not recited in patents but, nevertheless, argues in favor
of a presumption affecting the burden of proof. Mr. Kelley and Mr. Bridges
also recommend the creation of a presumption affecting the burden of proof.
Mr. Kennedy would like to have a presumptlon, but it is not clear from his
letter what kind. The rationale given in support of his position tends to
indicate that a presumption affecting the burden of producing evidence would
satisfy him.

It appears that we may have expended much effort for naught. There
may be nothing to which the section applies.. The mining bar is certainly
not of one mind concerning what should be done with the section. OQur
current recommendation, if applicable to anything, is probably as good a
reconciliation of the opposing views as may be attained. Accordingly, we
dc not recommend any change in our recommendation as the resuli of these
comments.

Eespectfully submitted,

Joseph B. Harvey
Assistant Executive Seeretary




1N REPLY REFER TO:

UNITED STATES 3400(722b)

DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
WashingTon, D.C. 20240

NOV 30 1986

Mr, Joseph B, Harvey

Assistant Executive Secretary

California Law Revision Commission

School of Law - Stanford University
Stanford, California 94305

Dear Mr, Harvey:

This responds to your inquiry of November 6 with referénge to your
review of California Evidence Code Section 1602,

Insofar as we can determine in this office, it has not been our
practice to enter the date (8) of location on mineral patents. How-
ever, since we are unable to verify this fyvom the records at hand,
we asre referring this question to our State Director in Califernia
with & request that he review specimens of past patent certificates
and advise you regarding his findinga,

Assuming that some patents may recite the date of location, it would
probably be based upon the applicant's submission of his evidence of
title, The present requirement is described in detail in Title 43,
Code of Federal Regulatioms, Subpart 3550,3(see enclosed Circular
2149), which provides for the submission of a copy of the original
location notice, or secondary evidence in lieu thereof as provided
in 8ection 3450.4 of the regulations, _ : :

In proceedings for the issuance of a patent, any adverse claimant may
intervene as provided by 30 U,S.C, # 30, et seq, However, the only
effect that this would have on the administrative process would be to
stay the patent proceedings until the contraversy shall have been settled
or decided by a court of competent jurisdiction, The United States
would not attempt to establish the truth of the allegations of either

party,

Usually, the showings of proof submitted by the mineral patent appli-
cant are of such quality that there is nec neceassity for the United
States to undertske a separate investigation to determine the date of
location. Mineral patent investigations are more commonly directed to
confirming the alleged discovery, verifying that the requisite improve-
ments have been made, and other statutory and regulatory requirements
are met, There is, ordinarily, no requirement that the claiw must have
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been located within a given period of time, However, there are cir-
cumstances which do require that a claim must have been located prior
to a cut-off date, as in the case of lands or minerals which have
been removed from the purview of the general mining laws.  In guch
cases, the date of location becomes critical and we do endeavor to
verify it in all cases where doubt exiata.

It occurs to us that the significance of the statute may be related
to the determination of the claimant’s liability fox the paymeat of
taxes, although this is merely speculation,

We trust that this information will be of benmefiit, You may anticipate
a response from our State Director in the near future,

Sincerely yours,

p o

\-)\""‘B’ ‘

Assistant Direcﬂbr, Lands and Mineral

1 Enclosure
Encl, 1 - Circular 2149
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Just e

September 6, 1966

foseph B, Harvey, Esq.

issistant Executive Secretary
:alifornia Law Revision Commission
loom 30, Crothers Hall

itanford University

itanford, California

14305
Jear Mr., Harvey:

Pursuant to your letter of August 5, 1966, Justice
legan wrote to four attorneys in Shasta County, who are quite
lamiliar with mining law. I am enclosing copies of the letters
»f£ three of these attorneys, and when the other arrives I will
send it on to you.

: I hope that you will find their expressions on this
subject to be of help to you.

Sincerely,
" 7

SR
I, .

N Y P
"~--—/f.:{i3_',(,,4:,a-l-—‘“-' I A AR

£
Virginia White
Secretary to:

EDWIN J, REGAN
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August 12, 1966

Honorable Edwin J. Regan
District Court Gf Appeal

State Library and Courts Building
Sacramente, California

Deer Judge:

I received your letter and the memorandum relative
to Section 1602 of the new Evidence Code, I am disposed
to agree with the suggestion that Section 1602 should
not create a presumption. This for the obvious reason
that the statement of the date of location iz predicated
on ex parte claims and statements and while perhaps per-
missible hearsay, should not rise to the dignity of a
presumption which can create considerable problems.

I am a little surprised, however, that the words
"prime facle evidence" is to be considered as creating a
presumption. Perhaps elsewhere in the Code there is a
definition to this effect snd 1 must confess I am reading
the new Code in instaliments in an effort to learn of the
changes but have not come across such language.

I do not believe the case law makes prima facie evi-
dence the equivalent of presumption. While the area is
somewhat vague I thought the effect of such language meant
that proof wes sufficient to support a finding but was.
considerably short of the weight of a true presumption.
Perhaps I am in error in this regard and in any event this
is irrelevant to the specific question submitted,

I appreclate very much your thinking of me and per-
mitting me to comment on the new section.

With best wishes, I am

Sincerely,

-

DANIEL S, GARLTON

dac br

g "
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ALVIN M. CIBULA
ATTORNEY AT LAW AL AGORESS

I AL IBULA - L :

MAMKLIN b € IBES PINE STRELY arrFice AM

Ansocuse REBDING, CALIFORNIA 26O)

TeLepHonk (D) 2e1-2734

Hori., Zdwin J. Negan, 7iuticu
Distrist Court of Appra”

State of ualiau.n a

Third Appellate Dlstrico®

State Library aad Zourts Tulldlre
Sacramentc, Jalifzrnla

Re: Section 102 of "he Ividenece Jodc as proposed
Dear Senator Tegan:

I have reviewcd ike tu~umenus whizh vou forwarded
to this office and zhall submils oy considerations, TFor the
most part, I take po Iss.e wiih the pr esentation as outilned
in the memorardum, Ho.cver, T rave BOME oubts &8 to vhether
"orina facia evidence™ Aduez 1t fast iriat: a presumptlon,
Without rclaroring that partlicular ;-;nt, : shall contiliue
the analysis :

It seema that the renmuraniurn is In fact currect when
1t states that this matter of evidence may most properly not
be placed in our EBviduict Zode, I refer tJ bbe indizatlon
that any revlision of this p&rul“hla” aspert of mining law
should %e properly situated ir the ™u.*Ilc Tusources Zode and
not in the ZEvidence Z.le, I '*“e"'J";, I Aves not scen that
1t 1ies within the scupe of a. evidenze ¢ ©c tO creave a pre-
sunption of the nature g"up0u ed, 1f such 1s intended, The

implications of thils propese? sectlor oo mining law are, Indeed,

obvious, It would seem to Lt 8 é*a"e arr-y for the commlssiune
to submit a gectlorn which would cericusiy affcct the rlertz of
parties in this sonewha® *echiilcal area ol She law.

mkeve oro, % is 4 ﬂkrwhub.ﬁa 1 that the pfup w3CU
gectlon be “imited to ltu BppmlT! pLrEuse, l.oe., OO a.v
an excecption %o the rcaresr r.ul. ;ﬁlv- It Ase8 secm a ‘gemlus
-~
lr

hazard to create a presuaptl-n Jrom what L3, in effzet, a 32

gserving document,

-
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ALVIN M. CIBULA

PRANKLIN B CUBULA
MBOCIATE

Hon. Mr, Tera..
-~

Bugust 24, 10FF
Page 2

’ . As d ou note akove, my resarks reflect & concurrence with
the memorapdum as submitted. I feel strongly that any adjustment of
this mtter as & matter of evidence be only done within the scope of
ax exception to & hearsay rule. Furthermore, it seams more logical
and sensibla-to include the proposed exception to the hearsay rule
to the Public Resources Code and not in:the Evidence Code.

I trust that the above meet the test of the type of comment -
vhich you were antlcipating. My best te your family. Dad left for
Burcpe todey and I trust will bave a memérable voyage.
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LOPEZ anNE KENNEDY
. ATTORNEYS AT LAW
LEK A& LOPLZ 1Bil WEST S1REET
" DONALD B LENNEDY maiLene apDRESS B oo pox M 1826 “;::::;;".'_
DEMNMIS K COWaN, ASBOCHATE AECCING, CALIFORNIA @502

August 11, 1966

Honorable Edwin J. Regan Justice
_District Court of Appeal

Third Apgellate District

State Library and Courts Building
Sacramento, California

Dear Justice Regan:

1 have reviewed the material forwarded with
your letter of August 9th concerning reconsideration
of Evidence Code Section 1602 by the Law Revision
Comuission. : _

It seems to me that there are some valid
reasons for leaving Section 1602 in such form as to
create a preswmption, rather then merely enacting an
exception to the hearsay rule.

1 am thinking particularly of older patents.
Certainly the investigation by the United States, and
the demand for detailed documentation, under present
Federal policies concerning patent applications, pro-
vides a substantial reservoir of evidence. .

This {8 not the case with respect old locations
and old patents, as you are well aware. The logic of a
presumption with respect date of location, it seems to me,
is comparable to the logic used in the presumption with
respect filing of proofs of labor under Section 2315 of
the Public Resources Code. Often in cases of old locations
and old patents, there would be no evidence other than the
recital in the patent, because of the "loose” fashion in
which location notices where prepared, posted and filed.
Even a search of mining records to determine original
locations and to trace title from original locations and
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Page Two
August 11, 1966

later relocations is often impossible due to wholly in-

.adequate descriptions. As you know, title companies will

not insure possessory title to mining claims principally
for the reason that an adequate search is impossible.

Since the presumption is, in any event, rebuttable,
where is the harm in leaving it in the section to cover what
may well be the great majority of situations where the pre-
sumption will be the only "evidence' available.

I concur with the Commission's interpretation
of the mining laws with respect priorities in conflicts
over lode claims, and it certainly would appear that the
presumption could be a useful tool in resolving these con-
flicts and reducing litigation. '

As for placement of the section, I do agree that
it belongs more logically in the Public Resources Code, for
the same reason that we find the proof of labor presumption
in the Public Resources Code. :

I'hope these comments will be helpful in rescol-
ving the question.

Best personal teggrds,

,;KL\;Q: RIVERN ' \

DONALD R. KENNEDY ;
DRK/cas |
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Mr. John H. DeMoully
Executive Secretary _
California Law Revision Cozmission

Room 30, Crothers Hall -
Stanford University : ~
Stanford, California 94305

Dear Mr. DeMoully:

In reply to your letter of September 2, 1SEE,
regarding Section 1802 of the California Evidence Code,
the following comments and answers to your questions are

C submitted.

1. Is a recital in a patent for mineral lands of
the date of Tocafion [not the date of Eatent or Of DAtent
a ication) considered e mininﬁ ar an e trial
courts 2s raising a presumption o he location qate that
is bindin% even or. thoSe. who ¢ould not have asserted an
adverse cliaim in the patent proceedings? _

Although no instance can be recalled where the
question was considered in a trial court, it would seem
that such a presumption does and should be raised. Sub-
stantively, a patent for a mineral claim 15 deemed & final
determination and conclusive in all .suits at law when vaelid
on its face and when not in opposition to law. 2 American
Law of Mining §9.33 (1964). It is conclusive of sl Facts
a8 Lo which the Bureau of Land Management passes upon in
considering the application for patent, Butte & Superior
‘Copper Co. v. Clark-Montana Realtvy Co,, 24 ed. {9th
Cir. I918), cert, den. 247 U, S. 51E (1918). Moreover,
section 19€3 of the California Code of Civil Procedure pro-
vides that a disputaivle presumption, which may be contro-
verted by other evidence, 1s raised that an official duty
hes been regularly performed. In accordance with the latter

provision, it would seem that the better view would ve that’
(:- the recitals in patents issued by the United States pursuant

ot e o




MUSICK, SEELER & GARRETT

»

Mr, John H. DeMoully
October 10, 19&c¢
Page Two

to an official duty of the Department of the Interior are
‘truthful and correct, and accurately specify the facts

ad Judicated in the proceedings for patent. See, Bode v.
Trimmer, 82 Cal. 313, 123 Pac. 187 {1890). Accordingly, it .
would Tollow that, even as to parties who could not have
asserted an adverse claim in the patent proceeding, such
recltals raise a presumption, subjJect to being overcome by

the introduction of evidence contiroverting the truth of

such recitals.

‘ 2. I the section has been largely uﬁhoticed by
the mining bar as it has been by the appellate courts,

what significance, i:. anv, does the mining bar sttach Lo
the date of location recitals in mining pabents?

-

As vour guesticn in%tiiater, Szstion 1557 ol She
Code of Civil Prccedure has Leen largely unnoticed by the
bar, but this is probably for the reasons thai (i) a
locator is not required under mining laws to proceed to
patent; and (&) patent applications are relatively rare.
Amplifying on the former, a claimant wkho has satisfied all
the regquirements of a valid location not only has the exelu-
8ive right to possession of the suriface of the land embraced
in the claim, but also the right to remove the minerals which
he has discovered, Thus, there is, in many instances, no
real incentive to patent a mining claim, despite the fact
that a patent does give the patantee title to all surface
materials, enables him to use the land for non-mining pur-
poses, and eliminates the requirements ol annual assessment
work. _

The failure of most locators to proceed to patent is
probably the most prominent reason why Section 1927 of the
Code of Civil Procedure has had little application. Most
‘controversies as to mining rights in public lands arise
between non-patentees, since it is location, not patent,
that 1s the corucial JTactor in such nining rights controversies.
For example, with regard to subsuprface rights, extralateral
and intralimital, it is clear that such rights are not
granted by patent, but, rather, are derived from the location
upor which the patent 1is predicated, Gwillim v. Donnellan,
115 U. 8. 45 (1835); Uhildim v. Marylend Gold Quartz Mining

Co., 33 Cal. App. 270, 164 Pac. 408 y.

-




MUSICK, PEELER & GARRETT .

Mr. John H. DeMoully r
October 10, 19&¢
Page Three

Thus, the date of location recitals in a mining
patent has significance in only those limited circumstances
where locators have proceeded to patent. Where & locatox
has proceeded tc patent, however, date of location recitals

- 8hould be accorded evidentiary value in Luo types of contro-
versies which could arise with regard to mining claims: (1)
a controversy between the patentee and ancther locator to
determine seniority of rights in the mining claim; and (&)
a controversy regarding the power of the United States
government to issue a patent. Regarding the latter, see,
€.2., Ames v. Empire Star Mines, Inec., 17 Cal. 248 213, 11¢
. 2d 15 (1941). The former type of controversy is more
prevelant, and, as indicated previously, date of location
recitals snould be significant to the extent 4has Lhey poo-
vide relevant cvidence agsainst an claimants inte_vening
vetween the cate ¢ Logation and ole lfoue oo vazent, since,
by the doctiine of relation packX, the possessory title which
. vested in the patentee by virtue of the prior location opr
(: relocation is merged in the full legal %title as of the prior
date, Calhoun Gold Mininz Co. v. Ajax Gold Mining Co., 185
U. 8. 499 [1S017.

3. Should Evidence Code Section 1502 be retained
in its present Corm, under wnich Section Lo02 eStablisnes
2 _presumption that the location dale recited in a mining
Patent s correcti ITf S0, snould the Drecumbtion be one
that affects the ouvcen of prool o one Lhat allects the
burden of procucing ev.dence?

It is our opinion that Section 18062 should be
retained in its present form, although the fact that the
Sectlion has been used only occasionally would constitute
& strong argument for its repeal. Repeal would perhaps
Tfurther the policy objectives of simplifying the California
statutory law by eliminating unnecessary legislation., How-
ever, if retained, tne section should te vresersved in its
present form, entitling a mining vatentee S0 a rebuttable
presumptlon that the recitals o location dates are corvent.
Consistent with the presumpition that an o’ icial duty has been
regularly performed, it should be presumed that a patcent
1ssued by the United States govermment has veen issued gcore-
rectly and that the patent accurately stabtes the Iaects
adjudicated in the patent proeceedings, including the date
of location. 'Moreover, as contrasted with the alternative
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My, John H. DeVoullv
Qctover 10, 13G¢
Page Four

ol requiring a pateniee Lo establisn nis date of location
by independent means, which may He no rore credivle that
uhe mining pastens 1”°el: and wixlash may ve Jifianls o
ootain besause of passare of time, it would seem that, in
the interest of giving stability uo titles, the patentee
should be able to of;er into evidence his mining patent,
and the burden should be placed on anyone contesting thau
title or the date of location described in the patent
prove the facts are otherwise than as stated in the patent.

The answer to your third question impliedly answers
your Tourth and fifth questions as to whether or not Section
1€0z should be amended or repegled. I e can te oo any
further assistancze in this matter, slease dc not hesitate
To contact us.

(: Very trouly wours,

Ml

V_alc G. Xelly
Tor MUSICK, PIRLER & AARREDT

T—']I‘H'&/ lay
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September 6, 1966

Mr. loseph B. Harvey

Assistant Executive becretary
California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94303

Dear Mr, Harvey:

This will refer to your letter of August 18, 19606, addressed to me and
inquiring about my views on ceriain mining law questions and relating in par-
ticuiar to evidence and presumptions,

The rights of possession, title and other issues concerning unpatented
mining claims are usually subjects of controversy and litigation. A patent from
the United States is valuable, for it sets at rest most of the former controversial
questions.

The date of location continues to be important, however, even though the
claim may have been patented for many years, The doctrine of " relation back™
has developed in the mining law and applies most frequently to lode claims, I
will not attempt 1o discuss the various factual gnd legal situations in which
"relation back" would be subject of inquiry or doncern to a patentee or his suc-
cessor in interest, Reference to standard texts and other works on mines and
?ging (see the enclosures) will easily disclose some of the applications of the

trine,

One considering the question of "relation back” in a given case should
always have in mind that the original location may have been a "paper” location,
without a discovery of valuable mineral. Actudl discovery, essential to a valid
location, may have come a day or years later. The location became effective
upon the discovery, in such instance, although the claimant may not have seen fit
to post and file an amended notice of location to cure the defect (absence of dis-
covery) in his original location.

The date of location does not appear in 4 mineral patent. When a placer
claim is located upon ground not included within the lines of the public surveys,
or is not described by public survey subdivisions, the area must be subjected
to an official mineral survey i:?r a Deputy United States Mineral Surveyor before
it may be the subject of an an ication for patenit. A lode claim must always be
the subject of such a mineral survey before an application for patent is filed.

The official field notes of survey, and the plat, when approved, are
descriptive of the boundaries of the surveyed placer or lode claim. The field
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notes should have attached to them a copy of the original notice of location or of
the amended notice of location upon which the claim and the mineral survey were
based. The notice or amended notice would contain the date of location (the date
of the original location in an originai notice and certainly the date of the amended
location in the amended notice).

Under the provisions of the present federal regulations (43 CFR 3458. 1)
the land description in a patent for a lode mining claim, for a millisite claim, or
for a placer claim not consisting of legal subdivisions, must consist of the names
and mineral survey numbers of the claims being patented, the description must
refer to the field notes of survey and the plat for a more particular description,
and the mineral patent must expressly make them a part thereof. A copy of the
plat and field notes of each mineral survey patented must be furnished to the
patentee, and in practice they are attached to the patent. (You might look at Foss
vs. Johnstone, 158 Cal, 119 ar 128, which hoids that a reference ro a mineral Sufvey
and the description of a claim makes the field notes of survey and the plat a part of
the description of the claim as fully as if expressly incorporated therein, }

1 would assume that when the | egislature was considering the enactment of
the 1905 statute (Section 1927 of the Code of Civil Procedure), mining of lode claims
was engaged in far more often than the mining of placer claims. The "relation
back” doctrine would have come into play more often in the "early days” with respec
to lode claims and their conflicts. Hence, it may have been considered as important
to place in the law, when it was more formally enacted in 1905, a provision such as
contained in that section. In 1909, provisions of the Civil Code now reflected in
Sections 2311 and 2315 of the Public Resources Code, similarly provided for certain
official acts as creating prima facie evidence of the facts stated in the official or
recorded document.

We do not have available to us the material you must have available to you
for research to determine the purpose of original Section 1927, Nor am 1 able to
locally determine whether it is a counterpart of similar enactments in other mining
states. I do not find the suggestion that you find in Champion Mining Co. wv.
Consolidated Wyoming Gold Mining Co. (75 Ca}. 78), B4t that 18 not impertant, Our
Laliiorma courts would také judicial notice these days of the proceedings in the
%and Office of the Bureau of Land Management of the U. S. Department of the

nterior,

I believe the true purpose of Section 1927, as enacted in 1905, was to settle
the controversy as to whether the title of a patentee and his successors related
merely to the date of the filing of the application for patent or to the earlier date of
the location of the claim. I believe the statute ‘serves a useful purpose in the law
of evidence and should not be disturbed. The problem arising out of the lack of a
discovery at the time of a purported original location is a refinement that need not
be put in the statute, '

The pateat "sweeps under the carpet’ all uncertainties, doubts, and even
defects in or between the location date and the patent date (short of fraud) by appli-
cation of the doctrine of "relation back.” -
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Now turning to the specific questions found at the lower part of page 2 and
the upper part of page 3 of your letrer:

1. The presumption would he a rebuttable cne, available not only against
those who could have asserted adverse claims in the patent proceedings, but all
others. '

2. I am unable to speak for the "rining bar” for, who are they? where are
they? whart are they? In instances of comroversy relating to the title to or right of
possession of a vein or lode on its downward descent beyond the verticai downward
extension of the lines of the lode claim, cross veins, and veins upiting in their
downward descent {among others) a recital of the date of location could become im-
portant and a rebuttable presumption would be very helpful. I might add that the
ggesuon would more likely arise i, the mother Ipde and northern counties than in

uthern California courts. We expect a revival of the rnining interest in metallics
such as silver and gold, and controversies are bound to arise. 1 think that the
presumption resulting from the prima facie evidence is just about a law of prope=-,
and should not be disturbed.

3. in my opinion, the section (Evidence Code Section 1602) should not be
disturbed. The work of the Public Land Law Review Commission of the United States
may change the systems (lode and placer, for instance) of claiming valuable mineral
deposits. That i§ perhaps five or ten years in the future. Even then, claims located
under the earlier system should have the rebuttable presumption available to them.

4. 1 see no reason for making the change. Frankiy, I have never encountered
the problem, but I can see that it could arise SO as to make the rebuttable presumptior
matter of considerable value tc someone who hds expended time, trouble and money
in applying for and securing a mineral patent. Surely the official patent proceedings
in the Land Office should have and be accorded some diguity and credit, including a
basic fact--the date of locatien. However, no one should be foreclosed from assert-
ing that while the date of location is a stated fact.in the patent proceedings, the
actual location of a valuable and valid mining claim (by later discovery) might not
have been until a later date. It is not necessary to change Section 1602 to obtain this
result, '

2. You have no way of knowing whether Secrion 1602 has or has not served a
useful purpose since irs enactment as Section 1927 in 1905. For all we know, it may
have had a very salutary und excellent effect--the avoidance of litigation or, at least,

appeals!

I truly hope [ have helped, I would be interested in knowing the comments of
any others in the profession whose answers to your like questions impressed you.

Veryqruly yours,

oha B. Lonergan

Bl.:vs
ncls,
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THE DOCTRINE OF RELATION.
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§ 9.33 PATENTS AND ADVERSE CLAIMS
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Star Mining Co. (9th Cir 1807) 85 uG 185; Re Reyud I
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Wash 1913) 206 Fod 7355,
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September 12, 1966

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Gentlemen:

In response to the questions asked in your letter
.of September 2 regarding Evidence Code §1602.

1. The mining bar and certainly the trial courts
have no discernible view.

2, The mining bar attaches no significance to
location recitals in mining patents. I personally do not
recall ever having seen such a recital in a mining patent.
If such recitals were used in 1905, or at any time, the
practice has long since been abandoned.

' 3. Section 1602 is either of no value or of such
limited value that it should be repealed, If the presump-
tion is retained it should affect the burden of proof.

4, 1If 1602 is not repealed, it should be amended
as suggested,

' - 5. Section 1602 should be repealed -- although
just because it can't be found in reported cases doesn't
- mean it has served no purpose.

Yours very truly,
ééiieroy Tolles

ELT/bip
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Sepiember 13, 1966

California Law Revision Commission
Room 30
Crothers Hall
Stanford University.
Stanford, California 84305
Attn: John H. De Moully,
Executive Secretary

Re: Section 1602 of the Evidence Code
Gentlemen-

In response to your inquiry of September 2, 1966,
concerning the above referred matter, we submit the following
comments in question of priority of rights a patentee or his
successor in interest {s limited “0 the date of location appear-
ing in the patent record and they would not be permitted to
give evidence o a prior location. Jaceb vs. L.orenz 98C 332 .
We deem it fair and equitable that @ patentee of his SUCCESS0T
in interest be allowed to suggest a date as prima facie evi-
dence of the date of locaticn.

It is suggested that the presumption affect the
Burden of Proof and that the evidence required ig either the
original or a duly certified copy of said patent obtained from
the Federal Government or the Coun:y Recorder.

It is further suggestied that due consideration be
given to making this section a part of the public resources

code such as a new section designated as 2311, 5, 2313.5 or
2315. 5 rather than part of the evidence code.

Very iruly yours,

/ g
(35 4.1 e
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