Time Place
September 21 - 9:30 a.m. ~ 5:00 p.m. State Bar Building
September 22 ~ 9:00 a.m. - 5:00 p.m. 1230 West Street
September 23 - 3:30 a.m, - 3:00 p.m. {if Los Angeles
necessary)
AGENDA

for meeting of
CALIFORNIA IAW REVISION COMMISSION
Ios Angeles September 21-23, 1967
1. Approval of Mimtes of June 29-30 meeting {sent 9/6/67)
2. Administrative matters

Future meetings - sugpested dates:
Scetober no mesting

November 16, 17, 18 (fron 9:00 a.m. San Franciseo
o5 11:30 a.m. on Nov, 18)
December 14 (evening), 15, 16 Los Angeles

Budget for 1968-69 y
Memorandum 67-50 {sent 9/6/67)

Request State Iar tc appeint cormittec on inverse condermation

3. Approval for printing.

Recommendation Relating to Whether Damages for Personal
Injury to a Married Person Should be Separate or Commmnity
Property

v
Memorandum 67-61 “(sent 9/6/67)
Recommendation (attached 0 Memorandum)

Recommendation Relating to The Good Faith Improver of Iand:
Owned by Another

s
Memorandum 67-62 (sens 9/6/67)
Recommendation {attached to Memorandum)

Portions of Anmual Report

¢
Memorandum 67-63 {sent 9/6/67)
Recommendation (attached to Memorandum)

4. study 26 - Escheat

Approval of Recommspgﬁtion for printing,
: ) [SPECIAL ORDER OF
Memorandum 67-48(seut 9/6/67) [BUSINESS AT 1:30 p.m.
Recommendation {attached to MEmnran%Bp){on September 21

First Supplement to Mamorandum 57-48 {to be sent)
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5. Study 67 - Unincorporated Associctions

LY
Memorandum 6?-64(sent £/30/67)
Recommendation (attached to Memorandum)

6. Study 36 - Condemnation Law and Procedure [SPECIAL ORDER OF
[EUSTNESS AT 9:00 a.m. 5
Approval for printing: [ September 22 :

Recommendation Relating to Recovery of Condemnee's Expenses
Upon Abandomment of an Eminent Demain Proceeding

v
Memorandum 67-50 {sent 9/G/67)
Recommendation {attached to Memorandem)
First Supplement to Ile.orvandum 57-507(to Te sent)

Tentative Recommendation and Study on Possession Prior
to Final Judgment

Memorandum &7-51 f;ent 8/20/67)
Tentative Recommendation (attached to Memorandum)
v} T e 7= T BE Bent)

7. Study 63 - Evidence Code

Memorandum 67-31 (sent 9/6/67)
Memorandum.6?-39j£sent 9/6/67)
Memorandun 67_52,§39nt 9/6/67)
Memorandum 67-53"(scnt 9/6/67)
Memorandum 67-54{sent 9/6/67)
Menorandun G7-557Fenclosed)
Mcrcrandun 57-56"(enclosed)
Merorandun 57-57 A enclosed)

o Suudy L - Tietiticus Musinegs Liues Stabtute

(sent 9/6/67)
ndation (attached to Memorandum)
Memorandun 67-49 (enclosed)

Memorandum &7-
Tentative Re
Firet Supplément
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MINUTES OF MEETING
of
CALIFORNIA LAW REVISION COMMISSION
SEPTEMEER 21 and 22, 1967

Ios Angeles

A meeting of the (alifornis Iaw Revision Commission was held
at the State Bar Building, Los Angeles, on September 21 and 22, 1967,
Present: Richard H. Keatinge, Chairman
Sho Sato, Vice Chairman
Hon. Alfred H. Song (September 21)
Thomas E. Stanton
Absent:  Hon. Frederick J. Bear
Joseph A, Ball
James R. Edwards
George H. Murphy, ex officic
Messrs, John H, DeMoully, Clarence B. Taylor, Ted W. Isles, and
Gordon E. McClintock of the Commisslon's staff were present, Joseph
B. Barvey, Commiseion Consultant on Study 50 -~ leases, was present on
September Z2.

Also present were the following observers:

Mr. R. D. Conacher New South Wales Iaw Reform
Commission

Bamiel J. Cord {Sept. 21) Office of State Controller

Edwin G. Neuharth (Sept. 21) Office of State Controller

J. T, Markie {Sept. 22) Department of Water Resources
Russell W. Walker (Sept. 22) County of San Diego

Norval Fairman (Sept. 22) Department of Public Works
Charles E. Spencer, Jr. (Sept. 22) Department of Public Works
Terry C. Smith (Sept. 22) Los Angeles County Counsel

.
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Mimutes
September 21 and 22, 1967

ADMINISTRATIVE MATTERS

Mimites of Second June Meeting. The Mirmtes of the meeting of

June 29 and 30, 1967, were approved as presented by the staff.

Future Meetings:. Future meetings were scheduled as follows:

Qotober No meeting
November 17 Ios Angeles
December 14 (evening), 15, 16 San Francisco
Note: It is necessary to hold the November meeting in Los

Angeles because the Board of Governors of the State
Bar is meeting in San Francisco at the same tine.

Budget for 1967-1968 Fiscal Year. The budget for the 1967-68

fiscal year, attached to Memorandum 67-60, was approved as submitted
by the staff, subject to the Commission's direction that an amount
sufficient to allow the Executive Secretary to attend the Naticnal
ILegislative Conference in 1968 be added to the budget.

Anmial Report. The Cormission considered Memorandum 67-63 and

the attached draft of a portion of the Anmal Report. The portion
of the Anmual Report wvas approved as submitted Wy the staff, subject
to the following changes:

(1) Page 5: A specific refersnce to the Resolution directing
the Commission to study inverse condemnation is to be made at the
beginning of the first paragrarh on inverse condemnation.

(2} Page 5: The first sentence of the second paragraph under
Condemnation Iaw and Procedure is changed to read: "as 1t did in
connection with the Evidence Code study, . . . ."

(3) Page 8: The second sentence of the second paragraph from
the bottom of the page is changed to read in substance; "This amend-

ment was made at the suggestion of the State Bar which took the view

that the meaning of the existing language, which the amendment resgtored,
-2a
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Minutes
September 21 and 22, 1967

has been settled by judicial decisicon.”

(4) Page 9: A sentence is to be added to (1) under Suit By or
Against An Unincorporated Assoclation to indicate that a new recom-
mendation is to be submitted to the 1968 Legislature.

(5) Page 10: A sentence is to be added to the discussion of
the recommendatiors relating to damages for personal injuries to a
married person and rights of a good faith improver to indicate that
a revised recommendation will be submitted to the 1968 Legislature.

(6) Page 11: Citations indicating that comprehensive legisla-
tionrhas been cnacted on Commission recommendation are to be added
to the footnotes to topics 1, 2 and 4 under "Topics Under Active
Consideration.”

(7) Pages 11 and 12: Under "Toples Contimued on Calendar for
Purther Study" a citatlon to the pertinent statute is to be added to
the footnote of each topic which has resulted in legislation enacted
upon Commission recommendation. If a recommendatlion or revised
recommendation will be submitted to the 1968 ILegislature, that is to
he indicated also.

State Bar Commitiee on Inverse Condemnation. The Executive

Secretary was directed to request that the Board of Governors of the
State Bar appoint & special cormittee on inverse condemnation. Mr.
Stanton and the Executive Secretary should confer with the President
of the State Bar before z formal letter of reguest is sent.

Revision of Recommendations Approved for Printing. The staff was

directed to review all 1967 legislation and to make any changes in the
recommendations necesgsitated by legislation enacted in 1967. The staff
was also directed to make any other revisions necessary to eliminate

-3-
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Mimates
September 21 and 22, 1967

any defects that are discovered in the recommendstions, including
but not limited to revisions necessary to make the provislons of
recomended legislation consistent with 1967 legislation and other

statutes.

L
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Minmates
September 21 and 22, 1967

STUDY 26 - ESCHEAT

The Commission considered Memorandum 67-48, the attached
recommendation relating to escheat, and the First Supplement to
Memorandum 67-48,

The following actions were taken with respect to the recommenda-

tion attached to Memorandum 67-48.

Preliminary portion of recomsendation

On page 2, under recommendatlion 1, the first two sentences of the
gsecond paragraph were deleted and, in the third sentence, the words
"For the revenue implications of this type of legislation, see" was
substituted for "See.”

On page 2, under recommendation 2, the last senmtence of the first
paragraph was deleted and a comma was substituted for the words '"the
identity and address of the original purchaser is seldom of any signifi-
cance in determining the person to whom payment should be made and.”

Page 3 of the recommendation was revised as set out on the follow-

ing pages.



Mimites
September 21 and 22, 1967

the purchaser.® For thiy reasonﬂi!‘ wsually is irapossible te ﬂ_pply lit- a':;;

e et

e Commession i wlviang thet, in the- onan of telegraphic moper orders, JOfEame
Westers Dnieh Telesraph (veopany oM discloge ihe ideatity and ud- 7 MB for the 1581"
dreas of hoth the sender and (he payee. e gaieral years
The ssun! telegraohic sammey order transaction ¢an be deacribed as follows, !
The sender snters the offire at the point of origin, Blls ot & money order | retalined records
spplicntion and hauds the i\;np!u_atmn fo the elerk who enienlates the charges 3 t.km.t
and collects the charges plua the principal nmennt of the moner order from L e
the sender. The 2terk then jrepares s receipt which v givew to the sender, The
alerk or othes emplpyee tranamits o relegeaphic message to the company's mrn ey
order office located nearest fo the payee, directiz: that office to par the prin-
eipal amount of the money order to the payee in the form of a negotinbie
denfs, O reeeint of the pesszge, the offire of rdextination preparss &8 moeney
order draft pavable to (ke paomed peyee, tozether with 2 wmoney order palice,
whick notice s then deliverad tu ibe payee Tipon ealling af the wifing and swt-
isfagtarily ujant:f‘..mf himseif, the payee i= given he money nrder denft, roune
tersigned in his presenon. The payer endorses the draft. hands it hack prd -
eeives ¢ash, or, iF he preférs. he mar taks the deals away with 3im o wake
stch wue rhnrmf ni he nees fir, in which ensz he I reguived fo sign o eereint fur
ihe dreafl. I the paves et B8 larated Tor the debivery of the Munew owies
. potiee, or if he frils to call for the draft within 72 hours, ilw ol of des LEhon
trasamite B medsazre 1o the i':ffld"ﬂ' wf nrigin advieinne the atrer of fhe reosons for
nonpayment. The Hifiep nb nrixin then sends 2 notice to the der suk when the
sender calls at the officr, ke roopives ¢ deaf® whic srdurse and cash
iromediately 8t the offer or, if Be reefers, may 0 : nway wilkh him, Ser
Record. Western [nion Tel. O v Penpsyivanin, Raprme Court of the 1nited
Biates, Oetaher Term. 1560 Ne ‘4% {Fited Nov. 3.1 10, np. 1748

N‘"“‘-h._.._.. _‘_’j

fhe Commission bas been advised by Western Unlon
Telegraph Company that,under the applicable tariffs of
the company as they now read, 1f no negotiable money
order draff has been delivered o the payee, the sender
is the apparent owner of sums left in the bands of the
company. However, in the opinion of Western Unlon, where
a money order draft bas been igsued to the payese, the
guestlon as to whether the sender or the payee 1z the
apparent owner of sums left in the hands of the compsuy
remalins upresolved. '
erally to rueh instruments ‘the basie escheat rile seated in Terss o
New Jrersew {escheat to the state of the nbligee’s taxt known addeess
a5 shown on the obligor’s records). (3f eourse the alternative rule el
provided by Feany v ¥rw Jersey Cesoheat by the state of the oblioor’s
domicile 3§ the records do not shaw the obligon’s tast known address)  mat, &8 is 3

vld be- ‘ap;ﬂmi *n quoh “rbh!“fm‘ 7_ ’ jmplicit in the‘

1o d m?nbum e%hm*e*d ob- Sup"'m Court’s
'rmmam =+ opinion, applica-.
tlon of that
- altervative rule
tends to frustrate’
one of the apparent’
purposes of the

figativns, insefar 25 I‘Iﬂ%ll e, among the s

bagic escheat
ralz whieh is s

.“\ __..v'"-"'vj
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September 21 and 22, 1967

3.
=y Yor that reesocn, la cases

=

where the obligor has no record address for the obligee,

Texas v. New Jersey sccorde a lower escheat prioriiy
{he obligor's siate of domicile than to the state of
actual lust known address of the obllgee.

g To provide ‘an appropriate :mlewiiei-e

T S MG e R ORI 1 oo [ kepil the Commils
sion reconanends that the smo pavable on n travelers ehoek or bl
oeder escheat to California if the instrament was parehased here and
the name of the apparent owner ar his adidress i3 not shown by the
records of *he fming company. Convecsely, if a travelers cheok or
money order of o Unlifornin vorporation is purchased in snother state,
Culifornia should not eseheat the ymelnimed sum due on the instra.
ment unfess (13 the ssuing compeny las a reeord showing ihe name
of the apparent nwner and an address i this siate, or {2} the state
of isenance does not provide Toe 115 esihieat,

The recommended role will e admintsteatively convenient hecause

- a record of the state of purchase is a shmple one to make and retain;

for exaraple. the record could be .« letier degignation in the serial
mumbar of the instrum-:-ntg’l‘hmp cotnpaziies that desira to avoid appli-

P U i A el Y

o

Lo MW

The rule thus is consistent with the expressed

wurpose of Texas v. New Jersey to achleve clari

Zceminty, and ease of administration,

LN B, il R e 3 s
b e

cation of the rule may do so by maintaining o vecord of the numes
and adidresses of the zpparent owners of the instruments they issue,
thereby making it possible to apply th F Teras v New Jersey
and assuring Cahifornia of its inferest in the funds ander TRAT rule.
The recommended rule wonld distribute the esehoat of funds due on

c -

travelers checks amd money orders ratably ameng the states in pro- °

wrtinn to thegvelume of purehascs of sueh mstruments by their resi-
O UICA P A

aents, Siie mnst fravelars cheeks and money orders are purchased

near the purchasers’ homes. the result resched would alse approxi-
mate thar veached wnder the busic rafe promuleated in Fezas v New
Jersey {unclatmed property shonld eschest te the state of the last
known sddress of 1he last known owner)

YT bold the reccanmended miie invsiid woold§ ? the eichent of
funds payabie sn travelers cheeks wad mouey orders intn thess stafes whore
the issuing companies are ipcorporat-d. To wveid such concentration. stabes
woudd be reqpiped to Tmpose oneteus record Seeniny eequicements toot would
aerve a0 useful purpose for the ismuing sompauies, Aeeordingly, it ATHIORRE

,,--" likely that the mecommended rule will be upheid by the Nuprems Court.
jeommercial activities of their residenta--
r‘ 1'... ’ the .

o A pn s s v a

be inconsistent with the apparent
objective of Texas v. New Jersey

I

ER

to avoid concentrating

iy - v -

by

4
e~
ty,

g

e,
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On page 5, a dash was inserted after "service" in the fourth
line from the top of the page and the word "party" was substituted
for "signatory" in the second line from the bottom.

On page O, the words "did not escheat to the state of California
but instead was to be delivered to the Montana administrator" were
substituted for "escheated to the state of Montana rather than to the
state of California” in the second paragraph.

On page 7, line 8, commas were inserted before and after the

words "for example.”

Section 1300 (pazes 8-9)

In subdivision {c}, the words "or which & known owner has refused
to accept" were inserted before the comma in line 4.

The Commission determined to meke no change in subdivision (g).

Section 1501 (pages 10-11)

After discussion, subdivision (c¢) was approved as drafted.
The second and third sentences of the seventh paragraph of the
Comment were revised to read:

Public corporations formerly were speclfically excluded from
the defined term "person." This exclusion has been deleted.

It is apparent that the exclusion was a technical defeet since,
under former (ode of Civil Procedure Section 1507, certain
property held by public corporations was presumed abandoned if
uneclaimed for seven years, but the procedural provisions of
the former sitatute dealing with reporting and delivery of
abandoned property applied orly to "persons.”

Section 1502 (page 12)

In the second line from the bottom of the first paragraph of the
Comment to Section 1502, the word “exception" should be changed to

"exemption."

-8-
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The Commission considered the suggestion of railroads that the
utility exemption be extended to lnclude railroads. The Commission

determined not to so extend the exemption.

Section 1503 (to be added on page 12)

Section 52 of the bill {(uncodified savings clause) should be
added to the statute as Section 1503. See the discussion of Secticn
52, infra, for the revisions that should be made in that section when

it is codified as Section 1503.

Section 1511 (pages 13-1k)

Section 1511 and the Comment thereto was deleted and the follow-
ing substituted:

§ 1511. Presumption relating to travelers checks and money
orders

1511. TFor the purposes of Section 1510, where the records
of the holder do not show a last known address of the apparent
owvner of a travelers check or money order, it is presumed that
the state in which the travelers check or money order was
purchased is the state of the last known address of the apparent
owner. This presumption is & presumption affecting the burden
of proof.

Comment. Section 1511 is included to deal with situations in
which the person entitled to the proceeds of a travelers check or
money order, or his last known address, is not shown on the records
of the holder. In this case, the presumption provides, in effect,
for escheat by this state if the travelers check or money order was

purchased here. See discussion in Recommendation Relating to Escheat,

8 CAL. TAW REVISION CCMM'N, REP., BEC. & STUDIES XXX-XXX (1967). See
alsc Section 1581 {records concerning travelers checks and money orders).
Tf the records of the holder do show an eddress for the apparent

owner, the state that may escheat the sum payable on the travelers

-9-



()

‘N

)

Minutes
September 21 and 22, 1967

check or money order is deteymined in accordance with the general

rules stated in Texes v. New Jersey, 379 V.S, 6T4 (1965}, which are

codified in Seection 1%10.

Since the holder is required by Section 1581 to pay any
escheated sum peyable on a travelers check or money order to this
state if the instrument was purchased here and the holder does not
have a record of the last Bnown address of the apparent owner, the
presumption provided by Section 1511 will cperate only where more
than one state claims the sum payable on a particular instrument.

See Section 1542(a)(3).

The Commission rejscted a suggéstion of Cammissioner Stanton
that the presumption only affect the burden of producing evidence and
rejected & staff suggestion that the proof required to rebut the

presumption be specified.

Section 1512 (page 14)

Section 1512 was deleted as unnecessary in view of the revision

made in Section 1515.

Section 1513 (pages 14-16)

In subdivision (d) on page 15, the description of the instruments
should be in the singular rather than the plural and the strikeout
words "on" and "more than" should be restored.

In subdiviston (e), the words ", or on a telegraphic money
order," were deleted and the Comment is to include a statement to the
effect that & telegraphic money order is a money order for the purposes

of Section 1513.

-10~




()

Minutes
September 21 and 22, 1967

Section 1515 (vage 17}

The words "and 1512" were deleted in the first line of the
section.

A new subdivision {b) was added and subdivisions (b) and (e)
were renumbered as subdivisions (c¢) and (d), the new subdivision
to read:

(b) If a person other than the insured or anmuitant is
entitled to the funds and no address of such person is known
to the corporation or if it is not definite and certain from
the records of the corporation what person is entitled to the
funds, it is presumed that the last known address of the per-
son entitled to the funds 1s the same as the last known address
of the insured or annuitant according to the records of the
corporation. This presumption is a presumption affecting the
burden of proof.

Section 1516 (pages 17-18)

In the first line on page 18, "intangible" was substituted for

"tangible."

Section 1517 (page 18)

See the discussion of Section 1520, infra.

Section 1519 (page 19)

See the discussion of Section 1520, infra.

Section 1520 (page 20)

The Ccmment is o state additlonally in effect that, where there
is a special statute that provides for a particular disposition of
property other than as provided in this chapter, the special statute
will prevail. As many examples of such special statutes can be
conveniently found should be listed in the Comment. Reference should
be made to this Comment in the Comments to Sections 1517 and

1513.
-11-
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Section 1530 (pages 20-21)

In the first line of sutdivision (e), after the words "The
report," insert "if made by an individual, shall be verified by the

individual;".

Section 1531 (pages 22-23)

In the first line of subdivision {e), the words “final date for
filing" were substituted for "receipt of.®
The following paragraph was added to the Comment:
Subdivision (e) hae been revised to require notice to be
given to the appsrent owner within 120 days from the final
date for filing the report. This change conforms subdivision

{e) to subdivision (e) and will avoid mechanical and processing
Aiffienlties in mailing the notice to the owner.

Section 1541 (page 26)

The words "make a decision" were substituted for the word "act"
in line 3; the words "and a copy of the complaint" were added after

the words "The summons."

Section 1542 (page 26)

Subdivision (a8){1) was revised to delete "and" following "chapter"
in the fourth line of the paragraph and "and, under the laws of that
state, the property has escheated to that state;" was added at the

end of the paragraph.

Section 1560 (page 28)

The 1last sentence of subdivision (b) should be made a separate
subdivision, designated as subdivision {c} and existing subdivision

(c) is to be renumbered as subdivision (d).

-12-
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The following sentence is to be added to renumbered subdivision

(a):

The State Controller may, in his discretion, accept an affidavit
of the holder stiating the facts that entitle the holder to
reimbursement under this subdivision as sufficient proof for the
purposes of this subdivision.

Section 1561 {page 28)

An additional subdivision was added to this section, to read:

(c¢) As used in this section, "escheated property" means
property which this chapter provides escheats to this state,
whether or not it is determined that snother state had a
superior right to escheat such property at the time it was paid
or delivered to the State Comtroller or at some time thereafter.

Section 1566 (page 31)

This section is to read substantially as follows:

1566, (a) When payment or delivery of money or other
property has been made to any claimant under the provisions
of this chapter, no suit shall thereafter be maintained by
any other claimant against the state or any officer or employee
thereof for or on account of such property.

{b) Fxcept as provided in Section 1541, no suit shall be
maintained by any person against the state or any officer or
employee thereof for or on account of any transaction entered
into by the State Controller pursuant to this chapter.

Comment., Subdivision (a)} is substantially the seme as Code of
Civil Procedurc Scction 1355 and subdivision (b) 1s substantially the
same as Code of Civil Procedure Section 1378.

[Remainder of Comment same as printed Comment to Section 1566,]

Section 1570 {page 3L)

gubdivision (b) was deleted. The Comment is to be revised to

reflect this change.

-13-
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Section 1581 {page 35)

Section 1581 was revised to read:

1581. (a) Any business association that sells its
travelers checks or money orders in this state or that provides
such checks or orders to others for sale in this state shall
either:

(1) Maintain a record of the name and address of the
purchasers of all travelers checks and money orders sold on
or after Jamuary 1, 1969, to purchasers residing in this
state.

(2) Maintain a record indicating those travelers checks
and morney orders that are sold in this state on or after
January 1, 1969, and pay to this state the sums that this
chapter provides escheat to this state.

(b) The record required by this section may be destroyed
after it has been retained for such reascnable time as the
gtate foptroller shall designate by regulation. If the business
agsocintion complies with paragraph (2) of subdivision (a), the
State Controller may not require that the business association
maintain the record deseribed in paragraph {1) of subdivision (a).

[No change in subdivision (c).l

Section 52 {pages 36-37)

Subdivision {d)--What if property is not presumed abandoned
because the period has not run, such property would have become
abandoned after Jamuary 1, 1969, but is paid to another state prior
to that date? Californis should not abandon its claim to such
property. The words "which escheats to this state under this chaptexr"
appear to be unnecessary.

Subdivision {c) was considered unintelligible.

The staff was to redraft Section 52 so that it is simple and
easily understood. There was no objection to the policy reflected
in the section as explained by the staff at the meeting.

When redrafted, the section is to be codified as new Section 1503.

The Corment should alsc be worked over,

The revised section should be sent to the State Controller's

office for review before the recommendation is finally printed.

=1l
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Other suggested revisions

Other revisions suggested in Memorandum 67-4%8 and in the First
Supplement thereto were considered, but only the revisions indicated
above were made. The staff was authorized, however, to correct any
technical defects in the proposed legislation before the recommenda-

tion is printed.

Approval for printing

The recommendation, as revised, was approved for printing.
Cormissioners Keatinge, Sato, Song and Stanton voted "Aye'; there

were no "No" votes.
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STUDY 36 - CONDEMNATICH IAW AND PROCEDURE (Possession Prior
to Final Judgment and Related Problems)

The Commission considered Memorandum 67-51 and the attached
Tentative Recommendation. The tentative recommendation was revised
as Indicated helow:

Text - p. 18 - "Abandorment of the Proceeding”

The fourth line was revised to read: “legislature in 1961
codified the case law developed principle that sabandonment."

Section 1252 f

A provision was added to provide in substance as follows: Where i
payment or deposit has not been made within che time specified in Section
1251, the property owner cannct use any remedies or declare an lmplied
abandonment until he gives written notice of the default to the
plaintiff by certified mail and the plaintiff has failed for twenty

days to rectify the default by the making of payment or deposit.

Section 1268.01

The seventh and eighth lines were revised to read: "1272.02
to be included in a statement of valuation data with respéct to:".

The substance of the following is to be added to Section 1268.01:
For good cause shown, the court may make an order permitting the
plaintiff to defer preparation of the appraisal report for no longer
than 50 days after the making of a deposlt where the plaintiff eshows
than an emergency situation exists and that it is not practical to
prepare the report prior to making the deposit.

Section 1268.03

The second sentence in subdivision (c) was made a separate

subdivision.

-16-
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Section 1268.09

A subdivision was added to provide in substance that, upon
the objection of the party submitting an appraisal report in con-
nection with a deposit, the person-who made the report may not be
called by an opposing party to give an opinion as to vélue, damage,

or benefit.

-17-
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Section 1269.06

Paragraph (1) of subdivision (a) was revised to read: "{1) Expresses
his willingness to surrender possession of the property; or.”

Paragraph (1) of subdivision (b) was revised to read: "{1) Expressed
his willingness to surrender possession of the property; or."”

Sections 1270.01 and 1270.02

These sections were changed to provide in substance (1) that after
judgment any condemning agsncy may take possession after making the
necessary deposit, whether or not the judgment has been set aside and
a new trial granted, (2) that, if the condemnor's deposit is made before
the judgment is vacated, a depositlis regquired in the amount of the judg-
ment, and the condemnee may withdraw that amount even if the judgment is
set aside and a new trial granted, and {3) that, if the condemnor's
deposit is made after the judgment is set aside and a new trial granted,
the amount of the deposit is to be determined in accordance with the
statutory procedure applicable to possession prior to judgment.

Approval for printing

The Camission approved the tentative recommendation as revised for
printing. Commissioners Keatinge, Sato, Song, and Stanton voted "Aye";
there were no "No" votes.

When tﬁe printed pamphlet is available, copies should be sent to
the Constitutional Revision Coomission for such assistance as it may be
to that Commission. (The recommendation includes a proposed constitu-

tional amendment.)
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STUTY 36 - CONDEMMATION LAW AND PROCEDURE

RECOVERY OF CONDEMNEE'S EXPENSES UPON APANDONMENT

The Commission considered Memorandum 07-50, the attached
recommendation relating to Recovery of Condemnee's Expenses Upon
Abandorment, and the First Supplement to Memorandum 67-50.

The recommendation was revised to add the substance of the
following to Code of Civil Procedure Section 1255a;

In case of a partial abandomment, the court, in determining

the recoverable costs and disbursements, shall consider the

extent to which such costs and disbursements would have been
incurred had the property or property interest sought to be
taken after the partial abandonment been the property or
property interest originally sought %o be taken.

The following technical changes were made in the recommendation:

(1) Letter of transmittall--change "recommendation and legis-

lation were not directed to" to read "legislation was only incldentally

concerned with."

(2} Footnote 1 (page 4) add to footnote: "People v. Bowman,
173 Cal. App.2d 416, 343 p.2a 267 (1959)."

(3) Page 5, second line, change "should" to Myill."

(4) Correct various other typographical errors.

The recommendation, as revised, was approved for printing.
Voting "Aye" were Commissioners Keatinge, Sato, Song, and Stanton.
There were no "No" votes. Before the recommendation is sent to the
printer, however, the revised recommendation should be sent to each
Commigsioner and to the public agency representatives present at
the meetling, together with a staff memorandum digesting California
cases dealing with recovery of condermee’s expenscs upon partial
sbandonment. A brief opportunity should be afforded to the represen-

tatives of the public agencies to suggest nongubstantive revisions of

the reccmrendation and for the Commission members to suggest revisions.

Thereafter, the recommendation should be sent to the printer.
I I«




!

Mimites
September 21 and 22, 1967

STUDY 42 - RIGHETS OF GOOD FAITH IMPROVER

The Conmission considered Memorandum 67-62 and a revised
recommendation. 1In the draft prepared by the staff, the Commission
directed the followlng changes:

(1) The word "many" is to be included before the words "title
policies" in the second sentence of footnote 3 of the recommendation.

(2) The statement in the Gomment to Section 339 that the statute
of limitations does not apply to relief sought by counterclaim or
cross-complalnt 1s to be deleted. The Commission felt that it would
not be good policy to allow an improver who had discovered his
defective title to wait to assert his rights until the owner brought a
quiet title or ejectment action.

(3) The Comment to Section 871.5 is to contain examples of relief
which might be available under that section, including a reference
to forced sale. A reference is also to be made to Merryman, roving

the Lot of the Trespassing Improver, 11 STAN. L. REV. 456, 483-489

(1959), reprinted in 8 CAL. L. REVISION COMM'N REPORTS 801, 848-85h
(1967).

The Commission approved the recommendation, as revised, for
printing. Commissioners Keatinge, Sato, Song, and Stanton voted "Aye"}

there were no "No" votes.
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STUDY 53 - PERSONAL INJURY DAMAGES TO A MARRIED PERSON

The Commission considered Memorandum 67-61 and the attached
revised recormendation. In the draft prepared by the staff, the
Commission directed the following changes:

(1) BSection 169.3 and the Comment to that section are to be
amended as suggested in Memorandum 67-61 to cover the case where
the husband has been unjustifiably abandoned by his wife.

(2) BSection 169.3 is to be expanded so as to include & pro-
vision to allow the spouse of an injured person reimbursement for
money expended on the medical bdills and other expenses incurred
by reason of the injury. This will conform the section to the

((((( policy reflected in amended Section 17lc.

(3) Any technical changes necessitated by the changes made in
Section 169.3 are to be made.

The Commission spproved the recommendation, as revised, for

printing. Commissioners Keatinge, Satc, Song,and Stanton voted

"Aye"; there were no "No" votes.
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STUDY 63 - EVIDENCE CODE

The Commission considered Memorande 67-31, 67-39, 67-52, 67-53,
67-54, 67-55, 67-56,and AT-57. The Commission directed that the

following actlons bhe taken:

(1) Spouse!s privilege not to be called and waiver of spousal

privilege. Memorandum 67-52. The Cormission approved the staff

suggestion that Section 971 be amended to eliminate & spouse'’s
privilege not to be called as a witness in a civil egse. The Com-
mission also approved the staff suggestion that Section 973(a) be
amended to clarify when the privilege not to testify against one's
spouse is wailved. The redrsft of these sections was approved as
contained in Memorandum 67-52. The Commission determined that no
revision should he made in Section 9?3(b) at this time.

{2) Hearsay exception for former testimony. Memorandum 67-57.

The Commission considered the problem of whether testimony in a

prior hearing in the same case would be considered hearsay and whether
the former testimony exception to the hearsay rule would preclude

its admission into evidence unless the declarant was unavailable.

The Cormmission felt that the evidence probably should be admissible

in g case where a great deal of formal evidence bas been received,
such as in a pricr hearing on a motion for a temporary restraining
order. 'The Cormission determined that a problem does exist and
directed that a study be made of the problem.

(3) Article by Howard B. Miller, Memorandum 67-53. The Com~

migsion considered Memorandum 67-53 and determined that the criticisms
of the BEvidence Code contained in the article by Howard B. Miller,

Beyond the Iaw of Evidence, 40 80. CAL.. L. REV. 1 (1967} have no merit.
-2
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It was further determined that permissicn be sought from John MeDonough
to publish his letter to Mr. Miller rebutting the article.
(4) fThe Commission alsc carefully considered the materials
lisgted below and concluded that they failed to demonstrate that
changes are needed in the Evidence Code:

(a) Attorney-client privilege: parties elaiming through a

deceased client and litigation between joint ellents or their succes-

sors in interest. Memorandum 67-31.

(b) Subseguent remedisl conduct. Memorandum &7-39.

{c) Presumption wrovisions. Memorandum 67-54,

{(d) Penal Code Section 1096, Memorandum 67-55.

(e) Instructions on inferences. Memorandum 67=56.

(f) Guardian-Ward privilege. Mr. Harvey reilsed a question as

to whether the guardian or the ward is the holder of the attorney-
client privilege where the ward consults an attorney about litligation
against the guardian, The Commission determined that there was no
need for revision in the statute because the appolntment of a guardian
ad litem before trial would transfer the privilege to the second
guardian.

The Commission directed that a copy of Memorandum €7-56 be sent
to the Joint Penal Code Revision Committee for considerstion by that

Commlittee.
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STUDY 67 - UNINCORPCRATED ASSCCIATICHS

The Commission considered Memorandum 67-64 and an attached
recommendation., In regard to the draft prepared by the staff, the ‘
Commission directed that the word "unincorporated" be deleted from |
subdivision 2.1 of Seetion 411, as follows:

If the suit is ageinst an unincorporated mssoclation
(not including & forelgn partnership covered by Sec-
tion 15700 of the Corporations (ode): if the unin-
eayperaied , . «

The Commission also determined that Assemblyman Bear be
consulted to determine:

(1} wWhether the measure should include an murgency clause.

(2) whether the recommendation should be printed ad o Cormission
veccopendation or whether he should introduce the recommended legls-
lation as the legislative member of the Commission as a technleal
amendment without any recommendation's being pwinted.

The Commission approved the recommendation, as revised, for

printing subject to the decisions made by Assemblyman Bear on the

matters 1isted above.

i
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