#50 10/4/66
Menorandum 56-59
Subject: BStudy 50 - Leases i

The recommendation relating to leases has been sent to the printer in

the form in which it is attached to this memcrandum. Any changes made at
the next meeting by the Cormission will be made to the recommendation é
while it is 1in galley foru.

The following matters should be noted:

Section 1953.5

At the last meeting, the Commisgion decided that this section should
be revised to provide that the statute of limitations commences upon g

repudiation, not at the time of the first failure to perform as provided in

the lease., Wnen the action was taken, we were unable to advise the

Cormission as to the California law in regard to contracts generally, and

we were under the impression thot there was not much law on the subject.
We have now discovered that, in regard to contracts generally, the
statute of limitetions begins to run at the time for performance, not the

time of repudiation. In Brewer v, Simpson, 53 Cal.2d 567, 593 (1960), the

Supreme Court drew upon Professor Corbin for the appropriate rule as follows:

The following corment (4 Carbin, Contracts (1951), § 989,
p. 957) is pertinent: Where a defendant definitely and uncondi-
tionally repudiates a contract before the time fixed for his
performance, "[tlhere is no necessity for making the statutory
period of limitation begin to run against the plaintiff until
the day fixed by the contract for the rendition of performance,
at least unless the plainiiff definitely clects t2 regard the
anticipatory repudiation as a final breach. It is generally
said that he need not so elect and that he may properiy wait until
the time that performance was due, before regarding the contract
as broken."

The case involved a repudiation of a contract to leave property by will

to the plaintiff. The court held that the statute of limitatiosns commenced
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upon the failure to perform--the tine of death--nst at the tine of repudiation.

Hence, the action--which was an action for equitable relief brought after
the repudiation but prior to the defendant's death--was not barred by the
gtatute of limitations,

Sunset-Sternau Food Co. v. Bonzi, 60 Cal.2d 834 (1964), is analogous.

The plaintiff was an agent for the defendant ond was successfully sued far
damages in an action upon a contract that it had entered into in its own
nane n behalf of the defendant, Plaintiff sued the defendant for indemmity.
The defendant contended that +the action was barred because he repudiated the
agency contract more than two years prior to the cormencement of the action.,
The Supreme Court held that the statute did not begin to run until the loss
sceurred and that the action, therefore, was not barred.

Cases are collected and discussed in Lubin v. Lubin, 144 Cal, App.2a

781 (1956). One of these cases, Miller v. Bean, 87 Col. App.2d 186 (1948),

states that the correct rule iz that:

Where an act or omission fails to result in any direct
injury, however slight, the statute aof linitations does not
commence to run against an action for consequential injuries
resulting therefrom until actual damage ensues.

This, in substance, is what Section 1953.5 provided as approved in the
tentative recommendation. The Restatement of Contracts states the rule as
follows in Section 322:

If no action on an anticipatory breach is brought before the
time fixed by the contract for the beginning of perfsrmance by the
party who has cormitted such a breach, the period of the Statute of
Limitations begins to run only from the time so fixed by the contract.

We are bringing the matter to your attention so that you may decide whether
to harmonize Section 1953.5 with the usual contracts rule or to approve a

rule that is at variance with the usual contracts rule,
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As the matter now stands, you have approved a rule that is at variance
with the usual contracts rule, You may decide =s keep the rule now
approved {statute runs from repudiation), you may approve the previous
version of Section 1953.5, or ¥oUu nay remove Soctisn 1953.5 and leave the
matter to the courts,

We did not change the text of the recormendation because we could not
tell what action you night talke in light of the cases on the subject,

Section 1954,5

This is the section that has been added bursuant to5 the Commission's
decision that the statute should indicate what sections can be modified
by agreement >f the Parties. The section is slightly at variance with your
decision, Your decision was that contractual nodification >f Sectiosns 1953
and 1954 would not be Permitted. Corbin apparently believes that it is
permissible for the parties to waive any right to gpecifie enforcement., He
regards such a contract as in effect a contract for alternative performances--
actunl performance op payrent of a sum in the ariount of the damages caused
by nonperformance. 4a CORBIN, CONTRACTS at 387 (1962). Ve see ns reason to
Prohibit such an agreement.

The section as drafted alsa pernits the parties to provide for the
periodic ascertaimment and paynent sf damages over the life of the lease.
As such a provisisn would not ariount to a forfelture, we see no reason to
prohibit the parties from including it in a lease,

Section 3387.5

This section has been nodified to reflect the Cormission's decision
that the section shauld express the prineiple thot leases used to finance

the purchase or improvenent of mroperty are specifically enforceable,
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Two> technieal eosrrections were made before the recommendation was
sent to the printer. In Section 1954.5, the seriicolon and the word "or'
were deleted at the end of paracraph (1) of subdivision (b) and a period
inserted. In subdivision {b) >f Section 3321, the phrase "lessee's breach"
was chenged to "lessor's breach,” Other editorial changes {reflecting
suggestions of members of the Coxmission and staff) were made in the
recommendation before it was sent to the printer,

Respectfully submitted,

Joseph B, Harvey
Assigtant Executive Secretary
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RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION
relating to
ABANDOIMENT OR TERMINATION OF A LEASE
BACKGROUND

Section 1925 of the Civil Code provides that a lemse is a contract.
Historically, however, a lease of real property has been regarded as a
conveyance of an interest in land. Although the trend of the law within
recent years has been to dlvorce the law of leases from its medieval
setting of real property law and adapt it to modern conditions by means
of contract principles, the influence of the cormon law of real property
remains strong., The California courts state that a lease is both a contract
and a conveyance and apply a blend of contract and conveyance law to lease
cases. This blend, however, ig freguently unsatisfacto;y and harsgh, whether
viewed from the standpoint of the lessor or the iesseef

Under existing law, when a lessee abandons the leased property and
repudiates his remaining obligations under the lease, his conduct does not--
in the absence of a provision in the lease--give rise to an immediate action
for damages as it would in the case of an ordinary contract, Such ;onduct
nmerely amounts to an offer to surrender the remainder of the tenn. Confronted
with such an offer, the lessor has three alternative courses of action:

(1) He may refuse to accept the offered surrender and sue for the
aceruing rent as it becomes due for the remsinder of the term. From the
landlord's standpoint, this renedy is seldor satisfactory because he must
rely on the continued availability and solwvency of a lessee who has already
denonstrated his unreliability. Moreover, he nust let his property remain

vacant, for it still belongs to the lessee for the duration of the leasge.

-1-




In addition, repested actions ney be necessary to recover all of the rent
due under the lease. This renedy is also unsatisfactory from the lessee's
standpoint, for it permits the lessor to refuse to make any effort to
mitigate or mininize the injury caused by the lessee's default,

(2) He may accept the lessee's asbandonment as a surrender of the
remainder of the term and regard the lease as terminated, This amounts to
a cancellation of the lease or a rescission of the unexecuted portion of
the lease, Beceuse in cormon law theory the lessee's rental obligation is
dependent on the continuation of hie estate in the land, the termination
of the lease in this menner has the effect of terminating the remalning
rental obligation. The lessor can recover neither the unpaid rent nor
damages for its loss. Moreover, the courts construe any conduct by the
leasor that is inconsistent with the lessee's continued cwnership of an
estate in the leased property as an ccceptance of the lessee's offer of
surrender, whether >r not such an acceptance is intended. Hence, efforts
by a lessor to minimize his damages fregquently result in the loss of all
right to the wpaid future rentalé as well as of all right to any damages
for the loss of the future rentals.

(3) He nay notify the lessee that the leased property will be
relet for the benefit »f the lessee, relet the property, and sue for the
damages caused by the lessee's default. This remedy, too, is unsatisfactory
because the courts have held that the cause of action for damages doess not
accrue untll the end of the original lease term. Hence, an action to
recover any portion of the damopges will be disnissed as prepature if
brought before the end of the original tem,

Where the lessee breaches the lease in a material respect so thaot

evietion would be warranted, the lessor has a similar choice of remedies.
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He may decline to terminate the lease and sue for damages. He may cancel
or rescind the lease, evict the lessee, and give up any right to damages
for the loss of future rentals. He may also evict the lessee without
terminating the lecss, relet for the benefit of the lesses and then sue

for damages at the end of the term.

To provide some protection against the possibility of a lessee's breach
or repudiation of a lease, lessors sometimes require lessees to make an
advance payment to the lessor at the time of the execution of the lease.
The courts have held that, if 2 lessor has sufficient foresight to label
this payment as an advance payment of rent or as consideration for the
execution of the leass, he mny retuin the en#ire apount of the payment when
the lease is terminated because of the lessee's breach regardless of the
actual damage caused by the breach, If the payment is labeled security
for the lessee's performance, however, the lessor is entitled to keep only
the smount of his actual damages. And, if the payment is labeled as liguidated
damages, the courts hold that a provision for its retention is a forfeiture
and therefore void.

RECOMMENDATION

The Law Revision Comission has concluded that the rules applicable
to contracts generally would be fairer to both lessors and lessees than
are the rules now applied when a lease is abandoned or is terminated by
reason of the lessee's breach, Accordingly, the Cormission recommends
the enactment of legislation designed to effectuate the following principles:

1, Repudiation of a lease, whether by word or by act, should be
regarded as a total breach of the lease, giving rise irmediately to
reredial rights om the part of the aggrieved party, just as repudiation

of many other contract gives rise immediately to such remedial rights,
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2, When a lease has been repudiated, the aggrieved party should have
the right to resort to the usual contmct remedies that are availaeble
upon repudiation of any other contract. The aggrieved party should have
the right to rescind the lease, treat the lease as ended for purposes of
his own performance and sue immediately for all damages caused by the
repudiation and termination of the lease, or sue for specific or preventive
relief if he has no adequate remedy at law.

3, When a lease has been breached in a sufficiently material respect
to justify the termination of the lease by the aggrieved party but there
has been no repudiation of the lease, the aggrieved party should have the
right to resort to the usual contract remedies that are available ypon a
material breach of any other contract: (1) He should be entitled to treat
the breach as a partial breach, regard the lease as contimuing in force,
recover damsges for the detriment caused by the breach, and resort to a
subsequent action in case a further breach sccurs; (2) in appropriate
cases, he should be entitled to specific or preventive relief to assure the
continued performence of the lease; (3) he should be entitled to.rescind
the lease; and (4) he should be entitled to treat the lease as ended for
purposes of performance and sue irmmediately for all damages, both past
and prospective, caused by the breach and termmination of the lease,

L. Except where a lessor is entitled to specific enforcement of the
lease, he should not be able to treat a repudiated lease as still in existence
and enforce the payment of the rents as they accrus. Moreover, the eviction
of the lessee from the leased property following the lessee's breach should
terminate the lease. In each of these cases, the lessor should have a right
to recover domages that is independent of the continuance of the lease, =nd
the fiction that the leasehold estate continues when the lessee has no right

to the possession of the leansed property should be sbandoned.




5. The party repudiating his obligations under a lease should have
the right, as he generally does wunder other contracts, to retract his
repudiation and thus nullify its effect at any time before the aggrieved
party has brought action upon the repudiation or >therwise changed his
position in reliance thereon.

G. The basic neasure of the damages when a lease has been repudiated
or teminated because of a material breach shouwld be the loss of the bargain
represented by the lease, The aggrieved party should be entitled to recover
the difference between the value of the remaining rentals provided in the
lease and the fair rental value of the property for the remainder of the
term. He should alsc be entitled to recover any incidental domages resulting
from the breach, such ag moving or renovation éxpenses necessarily incurred
or 1lost profits. But, as under contract law generelly, there should be
no right to recover for any loss that is reasonably avoidable, Thus, if
the lessor chooses to let the property remain idle, he should not be
permitted--as he is under existing law-~-t2 recover from the lessee the entire
remaining rental cbligation.

T. When a lessor relets property after the original lease has been
terminated, the reletting should be for the lessor's own account, not for
the lessee's, Of course, such a reletting should reduce the dsmages to
which the lessor is entitled; but if any profit is made upon the reletting,
that profit should belongz to the lessor and not to the defaulting lessee.

8. A liquidated damages provision in a lease should be treated like
such a provision in any other contract. When the amount o>f the prospective
domage that may be caused when a lease is terminated because of a material
breach cannot be readily ascertainad, a fair ligquidated damages provision

should be enforcesable.




g, A defaulting lessee should be entitled to relief from the forfeiture
of an advance payment that exceeds the damages caused by his default,
regardless of the label attached to the payment by the provisions of the
lease: A lessor should not have the right to exact forfeitures by the
artful use of language in a lease,

10, A lessor's right to recover damages should be independent of
his right to bring an action for unlawful detainer to recover the possession
of the property, and the damages recormended herein should be recoverable
in a separate action in addition to any damages recovered as part of the
unl&wfulrdetainer action: Of course, the lessor should not be entitled to
recover twice for the same items of damage.

11. Sectiosn 3308 of the Civil Code should be revised to limit its
application to personal property. Section 3308 provides, in effect, that
a lessor of real or personal property may recover the measure of damages
recormended above if the lease B0 provides and the lessor chooses to pursue
that remedy. Enactment of legislation effectuating the other recormendations
5f the Commission would make Section 3308 superfluous insofar as real
property is concerned. Section 3308 should also be revised to eliminate
the implication that arises from its terms that a lessor of personal
property cannot sue for all of his prospective demages unless the lease so
provides.

12, (Code of Civil Procedure Section 1174 should be emended to provide
that the eviction of o lessee Tfor breach of the lease terminates the lessee’s
interest in the property. Section 1174 now permits the eviction of a
lessee without the termination of his interest in order to permit the lessox

t> preserve his right to damages. Under the proposed legislation, the lessor's




right to damages does not depend upon the continuance of the lessee's estate
so the provisions of Section 1174 that provide for such continuance are no
longer necessary.

13, If a lease is actually a means for financing the acquisition or
improvement of the leased property, it should be clear that the lessee's
obligation under the lease is specifically enforceable and that he may not,
by abandoning the lease, leave the lessor with only the right to recover
damages messured by the difference between the consideration specified
in the lease and the fair rental value of the property. It is frequently
intended that the rental specified in lease-purchase agreements will also
compensate the lessor for an improvement that he has agreed to construct
for the benefit of the lessee, It is necessary, therefore, that the parties
understand that the lesszee's obligation to pay the full amount of the
consideration specified in the lease may not be defeated by his own act

of abandoning the leased property.

PROFOSED LEGISLATION
The Commission's recommendations would be effectuated by the enactment

of the following measure:




An act to add Sections 1951, 1951 5, 1952, 1953, 1953.5, 1954,

1954.5, and 3387.5 to, and o a@d Article 1.5 {commencing

with Section 3320} to Chapter 2 of Tltle @ of Part 1 of

Division 4 of, and to amend See$ion 3308 of, the b&wil

C@de, and to amend Sectlon 3174 of the Code of Civil Pro—
R ’ i3 1“
cedure, relating to leages.

ECE

The people of the State of Califormia do enact as follows:

SECTION 1. Section 1951 is added to the Civil Code, to
read:

1951. A lease of real property is repudiated when, without
Justification:

(2) Either party commnicates to the other party by word
or act that he will not or cannot substantially perform his
remaining obligations under the lease;

{(b) Either party by voluntary act, or by voluntarily
engaging in a course of conduct, renders substantiel performance
of his remaining obligations under the lease imposesible or
apperently impossible; or

(c) The lessor actually evicts the lessee from the leased

property.

Comment. Section 1951 is definitional. The substantive effect
of a repudiation as defined in Section 1951 is described in the following
sections.
Subdivisions (a) and (b) follow the definition of an anticipatoxy
.'"-_8_




repudiation that appears in Section 318 of the Restatement of Comtracts.

Under the preliminary language of Section 1951, subdivision (c) applies

only when the eviction is "without justification.” BSuch an eviction is cne

that the lessor did not have a right tc make under the terms of the lease
or under the substantive law governing the rights of lessors and lessees
generally. If the lessor had the right to evict the lessee, the lease
would be termineted by the eviction under the provisions of Section 1951.5{(a).
Fut if the lessor 4id not have the right to evict, the eviction would not
terminate the lease if the lessee sought and obtained specific enforcement
of the lease. See Section 1951.5(c). The word "actually” 1s intended

to make clear that subdivision (c¢) refers to actual evietion, not "con-
structive eviction." Under Section 1951.5, & lessee mist treat an actual
eviction as s termination of the lease unless he can cbtain a decree for
specific or preventive rellef. For wrongful conduct not amounting to an
actual eviction (sometimes referred to in the past as "constructive
eviction"), the lessee may elect to treat the lease as contiming and
recover damages for the detriment caused by the wrongful conduct. See

Section 1954.




SEC. 2. Section 1951.5 is added to the Civil Code, 0
read:

1951.5. A lease of real property is terminated prior to the
expiration of the term when:

(a) The lessor, with Justification, evicts the lessee from
the property;

(b) The lessee quits the property pursuant to a notice

served pursuant to Sections 1161 and 1162 of the Code of Civil

Procedure or pursuant to any other notice or request by the lessor

to quit the property; or

(c) The lease is repudiated by elther party thereto and (1)
the aggrieved party is not entitled to or does not seek specific

or preventive relief fo enforce the provisions of the lease as

provided in subdivision (c) of Section 1553 or {2) the aggrieved

party gives the other party written notice of his election not to
seek such specific or preventive relief.

Comment. Section 1951.5 prescribes certain conditions under which a
lease is terminated prior to the end of the term. The 1list is not exclu-
sive. Section 1933 alsc sets forth certain conditions under which a lease
is terminated. And, of course, if a lease is rescinded pursuant to Sections
1688-1693, the interests of the respective parties come to an end prior to

the expiration of the term of the lease.

Subdivisions (a) and (b) refer both to the situation where s condition
has occurred warrsnting a termination of the lease and to the situation where
a breach of the lessee's cbligations warrants a termination of the lease.
Under Sectlons 1953 and 195h, however, the lessor would be entitled to
damages Following the evictlon of the lessee only in the case of an eviction
following a breach.

To the extent that subdivisions {a) and (b} provide that an eviction

following a breach of the lease by the lessee iz a termination of the lease,
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they change the California law. Under Code of Civil Procedure Section
1174 (as amended in 1331}, a lessee could be evicted from the leased
property following a material breach without terminating the lease. Presum-
ably that provision was designed to overcome such cases as Costello v.

Mertin Bros., T4 cal. App. 782, 241 Pac. 588 (1925), which held that the

eviction of the lessee terminated the lease and ended the lessor's right

to recover either the remaining rentals due under the lease or damages
for the loss of such rentals. Because Sections 1953 and 1954 provide for %
the recovery of damages desplte the termination of the lease and the

eviction of the lessee, there is no further need to contimue the fiction

that the leasehold estate continues when the lessee has no right to the

possession of the leased property.

Subdivision (c¢) changes the California law .n part. Under prior ;

California law, a repudiation of the lease by the lessee and his abandon-

ment of the properiy did not terminate the lease. The courts stated that
the lessor could regard the lease as contimuing in existence and recover

the rents as they came due. See Kulawitz v. Pacific Woodenware & Paper Co.,

25 ¢al.2d 664, 155 P.2d 2L (1944); Welcome v. Hess, 90 Cal. 507, 27 Pac.

369 (1891). Subdivision {c) makes it clear that a lessor may no longer
utilize this remedy. Upon a repudiation of the lease by the lessee, the
lessor.cannot regard the lease as contiming and enforce the payment of
rental as it falls due unless he is entitled to and obtalns a decree !
requiring specific performance of the lease as provided in Sections 1952

and-1953. Instead, Section 1953 grants the lessor the right to recover

all of the damages caused by the lessee's repudiation.

-11-




Subdivision {c) 1s consistent with the California law relating to &
lessee's remedies. Under subdivision (c¢) as under the prior California
law, a lessee may regard the lease as terminated by the lessor's repudia-
tion and either sue for his damages under Section 1953 or rescind the
lease. Under some circumstances the lessee rey also seek specific perfor-
mance of the lease under subdivision (c¢) of Section 1953. Cf.. 30 CAL.

JUR.2d landlord and Tensnt § 314% (1956).




SEC. 3. Section 1952 is added to the (ivil Code, to read:

1952. The effect of a repudistion of a lease of real property
is mullified 1f, before the other party has brought an action for
damages caused by the repudiation or otherwise changed his position
in reliance on the repudiation, the repudiator becomes ready, willing,
and able to perform his remaining obligations under the lease and

the other party is so informed,

Comment. Section 1952 codifies the rule applicable to contracts
generally that a party who repudiates s contract may retract his repudia-
tion, and thus nullify its effect, if he does so before the other party
to the contract has materially changed his position in reliance on the
repudiation. RESTATEMENT, CONTRACTS §§ 280, 319; 4 CORBIN, CONTRACTS

§ 980 (1951).
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SEC. 4. Section 1953 is added to the Civil Code, to read:

1953. When a party repudiates a lease of real property, the
other party may do any one of the following:

(a) Rescind the lease in accordance with Chapter 2 {commencing
with Section 1688) of Title 5 of Part 2 of Division 3.

(b} Recover damages in accordance with Article 1.5 {commencing
with Section 3320) of Chapter 2 of Title 2 of Part 1 of Division k.

(c) Obtain specific or preventive relief in accordance with
Title 3 (commencing with Section 3366) of Part 1 of Division 4 to

enforce the provisions of the lease if such relief is appropriate.

Comment. Except where a mining lease is involved (see Gold Mining &

Water Co. v. Swinerton, 23 Cal.2d 19, 142 P.2d 22 {1943)), the California

courts have not applied the contractual doctrine of anticipatory repudia-
tion to & lesgee’s abandonment of the leasehold or repudiation of the

lease. See Qliver v, Loydon, 163 Cal. 124, 124 Pac. 731 (1912); Welcome

v. Hess, 50 Cal. 507, 27 Pac. 369 {1891). Section 1953 is designed to
overcome the holdings ln these cases and to make tThe contractual doctrines
of anticipatory breach and repudiation applicable to leases generally.
Cf.. 4 CORBIN, CONTRACTS §§ 95%, 959-98¢ (1951).

Under the prior California law, when a lessee abandoned the leased
property and repudiated the lease, the lessor had three alternative
remedies: (1) toc ccnsider the lease as stili in existence and sue for the
unpaid rent as it became due for the unexpired portion of the term; (2) to
consider the lease as terminated and retake possession for his own account;
or (3) to retake possession for the lessee's account and relet the premises,
holding the lessee at the end of the lease term for the difference between
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the lease rentals and what the lessor could in good faith procure by

reletting. Kulawitz v. Pacific Wooderware & Paper Co., 25 Cal.2d 664,

671, 155 P.2d 2L, 28 (194h); Treff v. Gulko, 21k Cal. 591, 7 P.2d 697 (1932).

Under Section 1953, a lessor may still terminate the lease and retake
possession for his own account by rescinding the lease under subdivision
(). But & lessor will not be able to let the property remsin vacant and
recover the rent as it becomes due, for Section 1951.5 provides that the
lessee's repudiation terminates the lease and, hence, there is no more
vent due. Under Section 1953, if a lessor wishes to mullify the effect
of the lessee's repudiation and retain his right to the accruing rental
installments, the lessor is required to seek specific enforcement of the
lesse under subdivision {c}. Under subdivision {b), the lessor may recover
demages for the loss of the bargain represented by the original lease--
i.e., the difference between the rent reserved in the lease and the fair
rental value of the property together with all other detriment proximately
caused by the repudiation. Under the prior law, too, the lessor could
recover such damsges; but under subdivision (b) the lessor's cause of
action accrues upon the repudiation while under the prior law the lessor's
cause of action did not acerue until the end of the original lease term.

See Treff v. Gulko, 214 Cal. 591, 7 P.2d 697 (1932).

The remedies specified in Section 1953 may also be used by a lessee
when the lessor breaches the lease, but in-this respect Section 1953
merely continues the preexisting law without significant change. See 30

CAL. JUR.2d Iandlord and Tenant § 314 (1956).
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SEC. 5. Section 1953.5 is added to the Civil Code, to read:

1953.5. ‘e time for the cormencement of an action based on
the repudlation of a lease of real property begins to run:

(a) If the repudiation occurs before any fallure of the re-
pudiator to perform his obligations under the lease, at the time
of the repudiator's first failure to perform the obligations of
the lease.

(v} If the repudiation occurs at the same time as, or after,
a failure of the repudiator to perform his obligations under the

lease, at the time of the repudiation.

Comment. Section 1953.5 clarifiles the time the statute of limitations
begins to run on & cause of action for repudiation of a lease. The rule

stated is based on Section 322 of the Restatement of Contracts and is

consistent with the California law applicable to repudiation of contracts

generally. See Brewer v. Simpson, 53 cal.2d 567, 593, 2 Cal. Rptr. 609,

622-623, 349 P.2d 289, 302-303 (1960). Cf. Sunset-Sternau Food Co. v.

Bonzi, 60 Cal.2d 834, 36 cal. Rptr. 741, 389 P.2d 133 (1964). Under the
pfeexisting california law, the statute of limitations did not begin to
run upon a cause of action for repudiation of a lease until the end of

the lease term. See De Hart v. Allen, 26 Cal.2d 829, 161 P.2a 453 (1945)}.

Section 1953.5 merely sets forth the time the statute of limitations
begins to run. It does not purport to preseribe the earliest date for the

commencement of an acticon based on repudiation. Nothing here forbids

the commencement of such an action prior to the date the statute of limitations

commences to run.

nlgq
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SEC. 6. Section 1954 is added to the Civil Code, to read:

195k, VWhen a party breaches a lease of real property in a
paterial respect without repudiating the lease, the other party
may do any one of the following:

(a) Rescind the lemse in accordance with Chapter 2 (commencing
with Section 1688) of Title 5 of Part 2 of Division 3.

{b) Terminate the lease and recover damages in accordance with
Article 1.5 (commencing with Section 3320) of Chapter 2 of Title 2
of Part 1 of Division ki,

(¢) Without terminating the lease, recover dameges for the
detriment caused by the breach in accordance with Article 1 { cormenc-
ing with Section 3300) of Chapter 2 of Title 2 of Part 1 of Division L,

(d) Obtain specific or preventive relief in accordance with
pitle 3 (ccmmencing with Section 3366) of Part 1 of Division L to

enforce the provisions of the lease 1f such relief 1s appropriate.

Comment. If a party to a lease repudiates the lease, whether or not
he commits any other breach of the lease, the remedles of the aggrieved
party are governed by Section 1953. Section 1954 prescribes the remedies
available to the aggrieved party when a lease is breached in a material
respect but there is no repudiation of the lease. The remedies prescribed
are those that are usually available to an aggrieved party to any contract
when that contract is breached in a material respect without an accompany-

ing repudiation. See Coughlin v. Blair, 41 Cal.2d 587, 262 .24 305 (1953);

4 CORBIN, CONTRACTS § 946 (1951).
Under Section 1954, the asggrieved party may simply rescind or cancel
the lease without seeking affirmative rellef, IHe may regard the lease as

ended for purposes of performance and seek recovery of all damages resulting
-17-




from such termiration, including damages for both past and prospective
detriment. He may regard the lease as continuing in force and seek
danages for the detriment caused by the breach, resorting to a subsequent
action in case a further breach occurs. 4and, finally, in appropriate cases
the aggrieved party may seek specific performance of the other party's
obligations under the lease, or he may seek injunctive relief to prevent
the other party from interfering with his rights under the lease.

Section 1954 makes little, if any, change in the law insofar as it
prescribes a lessee's remedies upon breach by the lessor. See 30 CAL, JUR.2d

Iandlord and Tenant §§ 313-320 (1956). Swtdivisions (a), (c), and (d) make

little change in the remedies available to a lersor upon breach of the

lease by the lessee. See 30 CAL. JUR.2d Iandiord and Tenant § 3hi {1956).

Subdivision (b), however, probably changes the law relating to the
remedies of an aggrieved lessor. Although the prior law is not wlitogether
clear, it seems likely that,if a lessor terminated a leage bhecause of a
lessee's breach and evicted the lessee, his cause of action for the

demeges resulting from the loss of the rentals due under the lease did

not accrue until the end of the original lease term. See De Hart v. Allen,

26 Cal.2d B29, 161 P.2d 453 (1945); Treff v. Gulko, 21k Cal. 591, 7 P.2d

697 (1932). Under subdivision (b), an aggrieved lessor may terminate the

lease and immediately sue for the damages resulting from the loss of the

rentals that would have accrued under the lease.
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SEC. 7. Section 1954.5 is added to the Civil Code, to
read:

1954.5. (a) Except as provided in subdivision (b), the
legal consequences of the actions of the parties to a lease of
real property as provided in Sections 1951, 1851.5, and 1952,
and the legal remedies available upon breach of a lease of real
property as provided in Sections 1353 and 1954, are not subject
to modification by the prior agreement of the parties.

(b) The parties to a lease of real property may by con-
tract gade at any time:

(1) Waive any right of either or both parties to specifiec
enforcement of the lease; or

(2) Make any reasonsble provision for determining the
amount of damages to be pald for breach of the lease or fixing

the time for payment of such damages.

Cmmm.Smﬂmsmﬂ,wﬂé,w%,H%,wdwﬁamd%mmd
to make the ordinary rules of contract law applicable to leases of real
property and thus relieve both lessors and lessees of the forfeitures to
which they had been subjected by the application of feudal property con-
cepts. Subdivision (a) of Section 1954.5 will secure to the parties the -
benefits of the preceding sections by prohibiting the restoration of the
previous system of lease law by standard provisions ih leases.

Subdivision (b) is designed to permit the parties to a lease to
include reasonable provisions for determining their remedies for breach
of the lease. Paragraph (1) permits waiver of the right to specific

performance. Paragraph {2) permits the rarties to establish either the
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means for determining the damages or the time for the payment of dammges
or both., Under this paragraph, for example, the parties may agree that
the lessor, after termirnation of the lease because of the lessee's breach,
may make a reasonable effort to relet the property and may recover from
the lessee either pericdically or at the end of the original term any
deficiencies in the rentals actually realized upon the reletting. Such

a provision would not result in any forfeiture; it would merely delay

the payment of damages so that the damages could be determined by actual

experience.
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SEC, 8. Article 1.5 {cammencing with Section 3320) is added
to Chapter 2 of Title 2 of Part 1 of Division 4 of the Civil Code,
to read:

Article 1.5. Damages for Breach of Lease >f Real Property

Comment. This article sets forth in some detail the damages that may
be recovered upon a total breach of a lease of real property. BSome >f the
rules stated are also applicable in cases involving a partial breach. The
article also sets forth the lessee's right to relief from any forfeiture of
advance payments made to the leszor. The remainder of the article is designed
to clarify the relationship between the right to damages arising under this
article and the right to cobtain sther forms of relief under other provisions

of California law.
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§ 3320, Lessor's damages upon termination of lease for breach

3320. Subject to Section 3322, if a lease of real property
is terminated because of the lesses’s brzach thereof, the measure
of the lessor's damages for such breach 1s the sum of the following:

(a) The present worth of the excess, if any, of the remt and charges
equivalent to rent reserved in the lease for the portion of the term
following such termination over the reasonable rental value of the
property for the same period.

(b) Subject to Section 332k, any other damages necessary to
compensate the lessor for all the detriment proximately caused by the
lessee's breach or which in the ordinary course of things would be

likely to result therefrom.

Comment. Section 3320 prescribes the measure of 1the damages a lessor
is entitled to recover when the lease is terminated because of the lessee'’s
breach.

Under subdivision (a), the basic measure of the lessor's damages is
the excess of the unpald "rent and charges equivalent to remt" under the
lease over the rental the lessor can reasonably expect to obtain by reletting
the property. In this context, the phrase "rent and charges egquivalent to yent”
refers to all cblications the lessee undertcokes in exchange Tor the use of the
leased property. ForAexamplej if the defoulling lessee had pronised to pey the
taxes on the leased property and the lessor could not relet the property ynder
a lease elthcr containing such a provieion or providing sufficient &dditiconal
rental to cover the aceruing taxes, the loss of the defanlting lessea's
assumption of the tax obligation would be included in the damages the lessor

is entitled to recover under Section 3320.
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The neasure of danapes described in sutdivision (2) is essentially
the sam2 as that deseribed in formep Civil Caxdz Sectisn 3308. ‘The
neasure >f davaoges described in Sectien 335, was nyplicable, hovever, znly
vhen the lease s5 provided and the lesssr chose to inveke thot reredy.
The meesare of darages described in Section 3320 is. arplicable in all cases.
Subdivision (b) is included in this section in order to make it clear
that the basic measure of damages described in Section 3320 is not the limit
of a lessor's recoverable damages when the lease is terminated by reason of
the lessee's breach.
When a lease is terminated, it will usually be necessary for the lessor

to take possession for a time in order to prepare the property for reletting

and to secure a new tenant, A lessor should be entitled to recover the rentals -

due under the lease for this period if the demages awarded are to pﬁt him in
es good a position as would performance by the lessee of his contractual
obligations, The lessor should also be entitled to recover for his expenses
in caring for the property during this time, for these are expenses that he
would not have had 4o bear if the lessee had not abandoned the property or
breached the lease.

In some cases, too, a lessor mey wish to give a lessee an opportunity to
retract his repudiation or cure his breach and resume his obligations under the
lease. If the lessor does 5o and the lessee does not accept the opportunmity
to cure his default, the lessor should be entitled to recover the full amount
of the rentals due under the lease for this pericd of negotiation as well as

his expenses in cariag for the property during this period.
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In addition, the lessor should be entitled to recover for his expenses
in retaking possession of the property, repairing demage caused by the
lessee, and in reletting the property. There may be other damages necesSsary
to compensate the lessor for all of the detriment proximately caused by
the lessee; if so, the lessor should be entitled to recover them also.
Subdivision (b), which is based on Civil Code Section 3300, provides that all
of the other damsges a person is entitled to recover for the breach of a
contract may be recovered by a lessor for the breach of his lease. This
would include, of course, damages for the lessee's breach of specific
covenants of the lease.

Subdivision {b) is "subject to Section 3324" in order to make clear
that cny attorney's fees incurred by the lessor in enforeing his richts under
the lease are not recoverzhle as jnecidentgl danages unless the lease specifically

provides for the recovery 5 such fees by either the lesssr or lessea.

Section 3320 has been made subject to Section 3322 1n order to make it
clear that,under Section 3320 as under the law relating to contracts generally,
the defaulting lessee is not liable for any consequences that the lessor can
ressopably avolid. Moreover, if the lessor relets the property for a rental
in excess of the rental provided in the originel lease, the dampges the

lessor is entitled to recover under Section 3320 must be reduced accordingly.
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§ 3321. Lessee's damages upon termination of lease for breach

3321. Subject to Section 3322, if a lease of real property is
terminated because of the lessor's breach thereof, the measure of
the lessee’s damages for such breach is the sum of the following:

{a) The present uorth of the excess, if =ny, of the resssnable
rental vaiue of the proverty for the Soriiosn of the term F511 awinsg
such te2rminatisn sver the rent and chor;es equivalent t2 rent
reserved in the lezse for the sane period.

(b) Subject to Section 3324, any other damages necessary to
compensate the lesgee for all the detriment proximately caused by
the lessee's breach or which in the ordinary course of things would

be likely to result therefrom,

Comment, Section 3321 prescribes the basic measure of the damages a
lessee is entitled to recover when the lease is terminated because of the
lessor!s breach, It is consistent with the priar California law.

Stiliwell Hotel C>. v, Anderson, 4 Cal.2a L463, 469, 50 P.2d 441, 443 (1935)

("The general rule of damages is that the lessee may recover the value of
his unexpired term and any other damage which is the natural and proximate
result of the eviction."), Vhere appropriate, é lessee may recover damages
for loss of good will, loss of prospective profits, and expenses of removal

from the leased property. See, 2.g., Beckett v. City of Paris Dry Goods Co.,

1h Cal.2d 633, 96 P.2q 122 (1939); Johnson v. Snyder, 99 Cal. App.2d 86, 221

P.2d 164 (1950); Rischhold v. Sommsrstrom Tnv- C3, 83 cal. App. 173,

256 Pac. 592 (1927).

Section 3321 is subject to Section 3322 to make clear that the defaulting
lessor is not liable for any ccnseguences that the lessee can reasonably avoid.
Subdivision (b) is subject to Section 332%k in order %o make clear that
attorney's fees incurred by the lessee in enoreing; his richts under the
lease are -not recoverable as incidental donges unless the lease specifically
provides for the recovery of such fecs by either the lessor or lessee.
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§ 3322. Avoidable consecguences; lessor's protfits on reletting

3302, (aj. A party to a lease of real property that has
been breached by the other party may not recover for any detri-
ment caused by such breach that could have been avoided through
the exercise of reasonable diligence without undue risk of other
substantial detriment.

{b) When a lease of real property is termlnated because of
the lessee's breach thereof and the lessor relets the property,
the lesgsor 1s not accountable to the lessee for any profits made
on the reletting, but any such profit shall be set off against

the damages to which the lessor is otherwise entitied.

Comment. Under prior Caslifornia law, a lessor could decline to retake
possession of leased property after it had been abandoned by the lessee
and could recover the full rental as it came. due from time to time under

the lease. See De Hart v. Allen, 26 (al.2d 829, 832, 161 P.2d 453, 455

(1945). Subdivision {a) of Section 3322 substitutes for this rule the
rule applicable to contracts generally that a party to a lease that has
been breached by the other party may not recover for any detriment caused
by such breach that could have been avoided through the exercise of reason-
able diligence. See RESTATEMENT, CONTRACTS § 336.

Under prior law, a lessor could relet property after the original
lessee had abandoned the lease if he did so either on his own account (in
which case the lessee's rental obligation was terminated) or for the

account of the lessee. See discussion in Dorcich v. Time 0il Co., 103 Cal.

App.2d 677, 685, 230 P.2d 10, 15 (1951). Although fio case has yet arisen so
holding, the rationale of the California cases indicates that, if the lessor
received a higher rental when reletting for the account of the lessee than

was provided in the original lease, the lessee was entitled to the profit.




Under Section 3322, a lessor who relets property after the original
lessee has abandoned it does so for his own account; and under subdivision
{b) any profit received belongs to the lessor rather than to the defaulting
lessee. The net profit received on the reletting, however, reduces the
damages suffered by the lessor for which the lessee is ligble.

The rule stated in subdivision (b) is similar to the rule applicable
when the buyer under a sales contract repudiates the sale and the seller

resells the goods to mitigate damages. BSee COM. COIE § 2?06(6).

~27-




§ 3323. Liquidated damages

3323. Hotwithstanding Sections 3320 and 3321, upon
breach of 2 provision of a lease of real property, liquidated

damages may be recovered if S provided in the lease and if they

meet the requirements of Sections 1570 and 1671.

Corment. Section 3323 does not create a right to recover liquidated
Jamages, it merely recognizes that such a right may exist if the conditions
specified in Civil Code Sections 1570 and 167L are met. Provisions in leases

for liguidated damages upon repudiation of the lease by the lessee have besn

held to be void. Redmon v. Graham, 211 Cal. 491, 295 Pac. 1031 (1931); Jack

v. Sinsheimer, 125 Cal. 563, 58 Pac. 130 {1899). Such holdings were proper

so long a8 the lessor's cause of action upon repudiation of a lease was either
for the rent as it came due or for the rental deficiencies as of the end of

the l=ase term., Under such circumstances, there could be little prospective

uncertainty over the emount of the lessor's damages. Under Section 1953
and this article, however, the lessor's right to demages accrues at the
time of the repudiation; because they mist be fixed before the end of the
term, they may be difficult to calculate in some cases. This will freguently
be the case if the property is leased under a percentage lease. It may be
the case if the property is unigue and its fair rental value cannot be
determined. Accordingly, Section 3323 is included as a reminder that the
cases holding 1liquidated dameges provisions in leases to be veid are no
longer authoritative and that in some cases such provisions may be valid.

So far as provisions for liquidated damages upon a lessor's breach are
concerned, Section 3323 is declarative of the preexisting law under which

such provisions were upheld if reascnable. See Seid Pak Sing v. Barker,

197 caX. 321, 240 Pac. 765 {1925).
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§ 3324, Attorney's fees

3324, (a) TIn addition to any other relief to which a lessor
or lessee ig entitled by reascon of the breach of a lease of real
property by the other party to the lease, he may recover reasonable
attorney's fees incurred in obtaining such relief if the lease
provides for the recovery of such fees.

{b) If a lcase of real property provides that one party to
the lease may recover attorney's fees incurred in obtaining relief

for the breach of the lease, then the other party to the letse may

also recover reascnable attorney's fees incurred in obtaining relief

for the breach »f the lease should he prevall., The right to recover

atborney's fees under this subdivision may not be walved prior to the

acerual of such right.

Comment. ILeases, like other contracts, sometimes provide that a party
forced to resort to the courts for enforcement is entitled 2 recover a
reasonable attorney's fee. Section 3324 makes it clear that the remaining
sections in the article do not impair a party's rights under such a provision.

Subdivision (b) is included in the section to equalize the operation
of leases that provide for the recovery of an attorney's fees. Most leases
are drawn by one party to the transaction {usually the lessor), and the
other seldom has sufficient bargaining power to require the inclusion of a pro-
vision for attorney's fees that works iIn his favor. Under Secticon 3324, if
either party is entitled by o provision in the lease to recover attorney's
faes, the other may recover such fees when he is forced to resort to the
ocourts to enforece his rights under the lease. I> prevent the provigions of
subdivision {b) from being nullified by standard waiver provisions in leases,
the second sentence of subdivision (b) prohibits the waiver of a party's right

to recover attorney's fees under the subdivision until the right actually accrues.
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§ 3325, Lessec's relief from forfeiture

3325. {a) BSubject to the lessor’s right to obtain specific
enfarcement of the lease, if a lease of real property is terminated
becauge >f the breach thereof by the lessee, the lessee may recover
from the lessor any amount paid to the lessor in consideration for
the lease {whether designated rental, bornus, consideration for execution
thereof, or by any other term) that is in excess of the sum of:

{1) The portion of the total amount required to be paid to or for
the benefit of the lessor pursuant to the lease that is fairly allocable
to the portion of the term priocr to the termination of the lease; and

(2) Any damages, including liquidated éamages as provided in
Section 3323, to which the lessor is entitled by reason of such breach.

(b} The right of a lcssee to recover under this section may not
be weived prior to the accrual of such right.

Comment, Section 3325 is designed to maks the rules stated in Freedman

v. The Rector, 37 Cal.2d 16, 230 P.2d 529 (1951), and Caplan v. Schroeder,

56 Cal.2d 515, 15 Cal, Rptr. 145, 364 P.2d 321 (1961), applicable to cases
arising out of the breach of a lease. The Freedman case held that a willfully
defaulting vendee under a coniract far the sale of real property may recover
the excess of his part payments over the damages caused by his breach. The
Caplan case held that a willfully defaulting vendee could recover such an
advance payment even though the contract recited that the advance payment
was in consideration for the eXecution of the eontract. The court loosked
beyond the recital and found that there was in fact no separate consideration
for the advance payment aside from the sale of the property itself.

Similarly, Section 3325 will permit a lessee to recover advance payments,
regardless of how they are designated in the lease, 1f the court finds that
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such payments are in fact in consideration for the lease and are in excess

of the damages suffered by the lessor as a result of the lessee's breach.

Subdivision (b} of Scction 3325 is »robably umnzesssary, The

Freedman and Caplan cases are based on the provisions of the code prohibit-

ing forfeitures. These rules are applied despite contrary provisions in
contractse. HNonetheless, subdivisiosn (b) iz inecluded 2 ake it clenr that
the provisions of this section may not be avoided by the addition to leases
of provisicns walving rights under this section.

Section 3325 changes the prior California law. Under the prior
California law the right of a lessee to recover an advance payment depended
on whether the advance payment was designated a security deposit (lessee
esuld recover), liquidnted demages {1lesses could recover), an advence paynent
>f rental {lessee could not recover), ar o Lohus or consideration for tha

oxzeution of the lease (lessze could not racover). Coopare Warning v. Shapiro,

118 cal. App.2d 72, 257 P.2d T4 (1953){$12,000 forfeited because designated

a5 both a bonus and an advance payment of rental), with Thompson v. Swiryn,

95 Cal. App.2d 619, 213 P.2d 740 {1950 )(advance payment of $2,600 held

recoverable ag a security deposit). See discussion 1in Joffe, Remedles

of California Iandlord upon Abandonment by lessee, 35 50. CAL. L. REV. 3k,

44 (1961) and Note, 26 CAL. L. REV. 385 (1938). See also Section 3323

ahd the Comment to that section.
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§ 3326, Unlawful detainer actions

3326.. (a) MNothing in this article affects the provisions
of Chapter 4 (commencing with Section 1159) of Title 3 of Part 3
of the Code of Civil Procedure, relating to actions for unlawful
detainer, forcible entry, and forcible detainer.
(b) The bringing of an action under the provisions of Chapter
4 (commencing with Section 1159) of Title 3 of Part 3 of the Code
of Civil Procedure does not affect the right %o bring a separate
action to recover the damages specifisd in this article; but there
shall be no recovery of damages in the subsequent action for any detriment

for which a clain for damages was made and determined on the.merits in
the previous action.

Comment. Section 3326 is designed to clarify *he relationship between
this article and the chapter of the Code of Civil Procedure relating to
actions for unlawful detainer, forcible entry, and forcible detainer. The
actions provided for in the Code of Civil Procedure are designed to provide
a summary method of recovering possession of property., Those actions may
be used by a lessor whose defaulting lessee refuses to vacate the p roperty
after termination of the lease.

Section 3326 provides tinat the fact that a lessor has recovered poésession
of the property by an unlawful detainer action does not preclude the bringring
of a later action to recover the damages to which he 1s entltled under this
article, BSome of the incidental damages to which the lessor is entitled may
be recovered in either the unlavful detainer action or in an action to recover
the damages specified here. Under Section 3325, such damages may be

recovered in either action; but the lessor is entitled +to but one deter-

mination of the merits of a dameges claim for any particular detriment.
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SEC. 9. Section 3308 of the Civil Code is amended to read:

3308, ?he—pﬁrties—ﬁa—any—lease-af-real—9r=persanal—pre§er%y
may-sgree-shevein--that-if-suek If a lease shali-be of'personé%
property is terminated by the lessor by reason of any breach thercof
by the lessee, the lessor shall thereupon be entitled to recover from
the lessee the present worth ab-the-time-sf-suek-terminations of the
excess, 1if any, of thé amount of rent and charges equivalent to rent
reserved in the lease for the balance of the stated term se-anpy-cherter
perisd-sf-time over the Lther reasonable rental value »f the premises for
the same period.

The rights of the lessor under suehk-asrecwmens-sheil-be this section

are cumulative to all osther rights or remedies now or hereafter given
to the lessor by law or by the terms of the lease; provided;-howevers
ket but the election of the lessor to exercise the remedy hereimabswve

permitied-ghali-ke provided by this secticn is Dbinding upon hinm

and shall exclude recourse thereafter to any other remedy for rental
or charges equivalent to rental or damagcs for breach of the covenant
to pay such rent or charges accrulng subssguent to the time o>f such
termination. The-partics-ta-sueh-leade-may-further-agree-therein
that-unrlegs-the-remedy-provided-by-thig-section-is-exereised-by-the
iessop-within-a-sgpeeified-time-the-righk-thereta-shall-be-barred.
Corment. The reference to leases of real property has been deleted
from Section 3308 because it has been supersedsd by Sections 1951-1954.5
and 3320-3326.
Section 3308 has also been revised to elinminate the implication that,
unless the lease so provides, a lessor of personal property is not entitled

-33-




to recover damages for progpective detriment upon termination of the lease
by reason of the breach thereof by the lessee, No California case has so
held, and the cases involving ..ases >f real property that have held that
a lessor cannot immediately recover all of his future damages have been
based on feudal real property concepts that are irrelevant when personal

property is involved,
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(M)

SEC, 10. Section 3387.5 is added to the Civil Code, to read:

3387.5. (a)} A lease of real property may be specifically enforced
by any party, or assignee of a party, to the lease when a purpcse of
the lease is (1) to provide a means for financing the acquisition of
the leased property, or any improvement thereon, by the lessee or
(2) to finance the improvement of the property for the use of the lessee
during the term 2f the lease.

(b) Nothing in this section affects the right to obtain specific
or preventive relief in any other case where such relief is appropriate.
Commenti Under the prior California law, if a lessee defaulted in the

payment of rent, abandcned the property, or otherwise hreached the lease,
the lessor could refuse to terminate the lease and sue to collect the rental
installments as they accrued. Because the lessee's obligation under a lease
was, in effect, specifically enfaorceable through a series of actions, leases
have been utilized by public entities to finance the construction of public
iprovements., The lessor constructs the improvement to the specifications

of the public entity-lessee, leases the property as improved to the public
entity, and at the end of the term of the lease all interest in the property

and the improvement vests in the public entity. Bee, e.g., Dean v. Kuchel,

35 Cal.2d bk, 218 P.2d 521 (1950); City of Los Angeles v. Nesvig, 231 Cal.

App.2d 503, 41 Cel. Bptr. 918 {1965).

Similarly, a lessor may, in reliance on the lessee’s rental obligation
under a long term lease, construct an improvement to the specifications of
the lessee for the use of the lessee during the lease term. The specifically
enforceable nature of the lessee's rental obligation gives the lessor, in

effect, security for the repayment of the cost of the irprovement,
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These systerms of financing the purchase >r improvement of real property
would be seriocusly jeopardized if, upon repudiation of the lease by the
lesgee, the lessor's only right were the right to recover damages measured
by the difference between the worth of the remaining rentals due under the
lease and the rental =value of the property. £See Section 3320.

Section 3387.5 has been added to the Civil Code, therefore, to make it
abundantly clear that o lease is specifically enforceable if it is actually
a means for financing the acquisition of the leased property or improvements
thereon, by the lessee or for financing the constructiosn of improvements
to be used by the lessee during the term of tha lease. Under Section
3387.5, it will be clear that o lessee may not avold his obligation to pay
the lessar the full amount due undsr the lease by abandoning the leased

property and repudiating the lease.




SEC, 11, S=ection 117k of the Code of Civil Procedurs is amended to read:

1174, If vpon the trial, the verdict of the jury, or, if the
case be tried without a Jjury, the findings o7 the court be in favor of
the plaintiff end against the defendant, judgment shall be entered for
the restitution of the premises; and if the proceedings be for an
unlawful detainer after neglect, or failure to perform the conditions
or covenants of the lease or agreement under which the property is held,
or after default in the payment of rent, the judement shall also
declare the forfeiture of such lease or agreerent if-itke-rmeisee
ragquired-by-Seeticn-1161-of-the-esde-states-the -eleesion-of-she
iandloxd-ta-dealare-the- forfeiture-thereefy--but-if- sueh-rotice-dses
Aet-30-state-sueh-electiony~the-lease-or-sgrecmens-ashall-not-be
fopfaibed ,

The jury or the court, 1f the proceedings be tried without a jury,
shall also assess the demages occasioned to the plaintiff by any
forcible entry, or by any Iorcible or unlawful detainer, alleged in the
complaint and proved on the triel, and find the amount of any rent due,
if the alleged unlawful detainer be after default in the payment of rent,
Judgment against the defendant guilty of the foreible entry, or the
forcible or unlawful detainer, may be entered in the discretion of the
court either for the amount 5f the demages and the rent found due, or
for three times the amount so found.

When the proceeding is for an unlawful detainer after default in
the payment of rent, and the lease or agreerent under vhich the rent is
payable has not by its terms expired, and ths notice required by Section
1161 has not stated the election of the landlord to declare the for-

feiture thereof, the court may, and, if the lease or agreement is in
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vriting, is for a term of more than one year, and doss not contain

& forfeiture clause, shall order that execution upon the judgment

shall not be issued until the expiration of five days after the entry

of the judgment, within which time the tenant, or any subtenant, or

any mortgagee of the term, or any other party interested in its

continuance, may pay into the cowry for the landlord, the amount

found due as rent, with interest thercon, and the amount of the damages

found by the jury or the court for the unlawful detainer, and the costs

of the proceedings, and thereupon the judgment shall be satisfied and
the tenant be restored to his estate.
But if payment as here provided be not made within five days,

the judgment may be enforced for its full amount, and for the POSS&SSiDn‘~;u_H_‘“

of the premises. In all other cases the judgment may be enforced

imnediately.

Comment. The language deleted from Section 1174 was added to permit a
lessor to eviet a defaulting lessee and relet the premises without forfeiting
his right to look te the lesses for any resulting deficiencies in the accruing
rentals, Under the preexisting lew, a lessor whose lessee defaulted in the
payment of rent had to choose between (2} suing “he lessee from time t2 time 4o
collect the accruing rentals and (b) copletely terminating the lease an@ the

lessee's obligation to pay any more rent. Costello v, Martin Bros., T4 Cal.

App. 782, 786, 2kl Pac. 588, 589 {1925).

Inasmuch as Civil Code Sections 1953 and 1954 permit a lessar to recover

his damages for the loss of the future remtals: due under {he. ieese dserite the .
' AN

_terminstion of the lease, the deleted language is no longer necessary. "
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SEC. 12.- This act applies to all leases, whether executed,
renewed, or entered into before or after the effective date of this

act, to the full extent that it constitutionally can be so applied.

Comment. Section 12 provides that this act iz to be applied to leases
executed before as well as after its effective date. The purpose of Section
12 is to permit, insofar as it 1s possible to do so, the courts to develop
and apply & uniform body of law applicable to all cases involving a repudia-

+ion or material breach of a lease that arise after the effective date of

the act. The section recognizes that the constitutional prohibltion

against the impairment of the obligation of contracts may limit the extent

(: to which this act can be applied to leases executed before its effective

date. Theother therc is such a consititutionsl Liisitotion on the retro-

active application of this act, and the extent 2 such possible Lpimitation,

must be determined by i courts.

()
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