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#50 7/28/66
Memorandum 66-5k
Subject: Study 50 - lLessor-lessee

You will recall that we distributed a tentative recommendation on
this subject last ye=ar, considered the comments on that tentative recom-
mendation, revised the tentative recommendstion (June 17, 1966), and again
distributed it for comments.

We attach two copies of the June 17 tentative recommendation (green
pages from galley proofs of the California Iaw Review, vhich designates
the material as a '"tentative recommendation"}. There are a few typo-
graphical errors which we will correct before we send this recommendation
to the printer. Also, please mark any suggested revisions on one copy
and return it to us at or before the Septeﬂberlmeeting. This recommenda-
tion is scheduled for approval for printing at the September meeting.

You will recall that the previous tentative recommendation met with
general approval and we made a number of changes in response to the
comments we received. The additionel comments we received as & result
of the second distribution to approximately 300 persons are attached as
Exhibits I-IX. {The Legislative Counsel has suggested a number of technical
changes that will be incorporated into the bill before it is printed in our
pamphlet ).

Except for Mr. Agay {Exhibit I), the revised tentative recommendation
met with approval. Plesse read Exhibits IV, V¥, VI, VII, VIII, and IX
(which we will not otherwise refer to herein)., It is apparent that Mr.
Agay does not understand the effect of the recommendation. He takes the
view that it bepefits only the lessee.

The following is a sectlion by section analyeis of the comments that
suggested changes in the recommendation. Mr. Agay {Exhibit I) makes a
great many suggestions and generally objects to the entire scheme of the
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propoged legislation. We have not attempted to list all suggestions he
makes in the following analysis of the comments. We suggest you read his

entire letter which is attached as Exhibit I.

Section 1951 (Recommendation - Page &)

See Exhibit IT for Mr. Swafford's suggested revision of Section 1951

Section 1951.5 (Recommendation - Pages 4-5)

See Exhibit II for Mr. Swafford's suggested revision of Section 1951.5.

Mr. Agey mekes a number of comments concerning this section. 8ee
page 3 {last paragraph) and first four paragraphs on page 4 of Exhibit I.
Among his suggestions are the following:

(a) That the notice referred to in Section 1951.5{(b) be a signed
written notice to preclude bad faith claims by tenants.

{b) That the statute should indicate which provisions are subject to

modification by contract.

Section 1952 {Recormendation - Page 5)

See Exhibit II for Mr. Swafford's suggested revision of Section 1952,

Section 1953 (Recommendation - Page 6)

Mr. Swafford (Exhibit II) states:

ffith respect to proposed sections 1953 and 1954, I find it a
it difficult to asscociate the concept of rescission with a lease,
the ferm of which has commenced. In other words, rescission involves
the placing of the parties in the same position they would have been
had the contract or lease not been entered into, and if the term is
partially over, it is difficult to envision how a lessee can return
ressession for the unexpired portion of the term.

Mr. Swafford is not completely correct in his analysis of resclssion

relief. Sce, for example, Pendell v. Warren, 101 Cal. App. 407, 281 Pac.

658 (1929)(rescinding vendee liable for the value of the use of the truck
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he purchased for the time, beyond period necessary to test 1t, during vhich
he had the possession and use of it). We do not believe that it would be
desirable to attempt to spell out how the relief of rescission will be used
in lease cases. This is a general problem that sometimes arises where a
contract reguires contimuing performance and is rescinded after part per-
formance. The matter is covered by Clvil Code Section 1692 (last paragraph}
which provides:
If in an acticn or proceeding a party seeks relief based

upon rescission, the court may require the party to whom such

relief is granted to make any compensation to the other which

justice may require and mey otherwise in its Jjudgment adjust

the equities between the parties.

Hence, we suggest that no revision of the proposed legislation on leases

iz needed.

Section 1953.5 (Recommendation ~ Pages ©-7)

Sce Exhibit IT for Mr. Swnfford!s suggested revision of Section 1953.5.

Section 1954 {Recommendation - Pages T-8)

See the Comment Yo Section 1953.

Section 3320 {Recormmendation - pages 8-9)

See Fxhibit IT for Mr. Swafford’s suggested revision of Seetion 3320.
Mr. Agay suggests thet subdivision (b) be made 'far more explicit
to include by way of example and not limitation exactly that type of damage
[rental for period it takes to find & new tenant and to preparc the
property for a new tenant]". He also would like to see explicit mention
in the statute of the typc of damage indicated in the comment--the damage
from the loss of rentals during the perlod that a landlord gives a tenant

an opportunity to retract his repudiation or cure his breach. He would
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like to see the statute provide that the landlord would be entitled to
attornay's fees in connection with the reviewing of new proposed leases.
At one time, the Commission did attempt to spell out damages in the text
of the statute. It was concluded, after comsiderable discussion, that it
was better to state the general rule in the statute and to give examples
in the comment, We suggest that no change be made in the statute. We
could mention that attorney's fees in connection with the reviewing of
new proposed leases on the premises would be recoverable if the Commission

wishes that to be added to the comment.

Section 3321 (Recommendation - Page 9)

See Exhibit IT for Mr. Swafford's suggested rcvision of Section 3321.

Section 3322 (Recommendation - Page 10)

See Exhibit IT for Mr. Swafford's suggested revision of Section 3322,

Section 3323 (Recommendation - Pages 10-11)

See Exhibit IT for Mr. Swafford's suggested revision of Section 3323.

Section 3324 (Recommendation - Page 11)

See Exhibit II for Mr. Swafford's suggested revision of Section 332k,
See the comment of Mr. Agay on Exhibit I, pages & {last paragraph) and

7 (first half of page).

Section 3325 (Recommendation - Pages 11-12)

See Exhibit IT for Mr. Swafford’'s suggested revision of Section 3325.
See Mr. Agay's comment concerning this section on Exhibit I, page
seven {longest paragraph on page).

Section 3326 {Recommendation - Page 12}

No comments concerning this section.
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Section 3308 (Recommendation - Pages 12-13)

Both Commissioner Stanton and Mr. Nicholson (Exhibit ITI) suggest
that this section should be retained {instead of repealed) and made

applicable only to leases of persconal property.

Section 3387.5 (Recommendation - Page 13)

See Exhibit IT for Mr. Swafford’s suggested revision of Section 3325.
Mr. Agay (Exhibit I, page 5) presents the following problem:

Assume that = person with no available resources for paying any
newly created debts is the owner of a piece of property. He is
requested by 2 tenant to construct an improvement and to mortgage
the property to obtain the funds to pay for the cost thereof.

The proposed mortgage payments would be easily covered by the
rentals reserved under a proposed lease. The landlord is fully
satisfied with the financial responsibility of the proposed
tenant. The transaction is basically a risk free transaction to
the landlord and should remein so. Yet, even though the tenant
were financially responsible, the effect of Section 3320 and the
other provisions of the tentative recommendation would put the
landlord in jeopardy. He would be put at his peril to finding a
new tenant. I do not think that the mortgagec would be satisfied
with the fact that there is a "reasonable rental value" in lieu of
2¢0ld, hard cash for the mortgzge payment.

Mr. Agay makes the same point on pages 7 and 8 of Exhibit I:

In connection with Seetion 3387.5, I recognize the propriety of
the provisiocns of subdivision (a}. wWhat I do not understand, how-
ever, is why it is any more just that there be specified enforce-
ment where there is a change of transfer of title to improvements
than it is where the landlord takes the risk of making an improve-
ment without any contemplation of being compensated therefor by
way of purchase. Should not that landlord also be entitled to
specific relief?

Section 117% (Rccommendation ~ Pages ];31-3_1#)

Mr. Agay (Exhibit I, page 8) states: "I, of course, disagree with
the deletions you have proposed from Section 1174 of the Code of Civil
Procedure in that I disagree that Scctionms 1953 and 1954 give adegquate

remedy to the landlord."




Section 11 (Recormendation - Page 1h)

See Fxhibit II for Mr. Swafiord's suggested revision of Section 3325.
Mr. Agay objects to the retroactive application of the statute. {See

Exhibit I, pege 8).
Respectfully submitted,

John H. DeMoully
Executive Szcretary
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s RICHARD D. ACAY
SANFORD M. GAGE _ ATTORNEY AT LAY ) _TELEPHONE
QF Con. B38C WILSHIKE BOULEVARD - SUITE 1400 OLwve 1-3380
LOS ANGELES, CALIFORNIA 20043

. [N REPLY PLEASE REFER. TOH

August 15, 1966

California Law Revision Commission
30 Crothers Hall

Stanford University :
Stanford, California 94305

RE: Tentative Recommendation relating
to Rights and puties Upon Abandon-
ment or Termination of a Lease of

Gentlgmen:

I offer some suggestions, comments and questions with respect
to the above Tentative Recommendation.

X think that youy conclusion in the background portion of
the Recommendation to the effect that existing law is in-
ddecquate for the protection of the landlord and the tenant
iz sound. With the exception of landlord rights by reason
of repudiation of 3 'lease, it appears to me, however, that
your recommended legislation does nothing to improve the
position of a landloxd who uses either competent counsel or
the most prevalent lease forms. Rather, the proposed legis-~
lation would take away rights which the landlord now has.

On pages 2 and 3, you point up the fact that the third listed
remedy presently available, to relet the property on behalf
of the tenant, "is unsatisfactory from the lessor's standpoint
because the courts have held the causge of action for damages
does not accrme until the end of the original lease term."

It appears to me that the moat logical approach to cure this
inadequacy is to statutorily grant the right for damages he-
fore the end of the original lease term rather than taking
away the right in total, which is what the proposed legis-~
lation would do. X cannot understand how the proposition
that a present landlord remedy is partially inadequate leads
to the conclusicn that the remedy itself should be eliminated
rather than cured of its defact.

- I
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L think that every effort shoulid be made in new legislation
tc attempt to protect the innocent party. I personally find
it wuch easicr to advise a defaulting party that by his de-
fa:lt he has a great exposure of rigk and loss, than it is
te advise an inndeent paxty that his remedies are 1nsuff1c—
jient and very costly te pursue.

I wculd propose that in the event of default by the tenant,

. the landlord be permitted to accelerate the rental obligation
undexr the lease {now prohibited by law). @8ertainly there is
no historical or constitutional objection to pe:mlttlng the
tandlord to reguire the purchase of the term interest by
payment in cash. 8&uch an acceleration provision could be
tempered by a provision that the money be deposited into
court to be drawn vpon as time passes, so as to secure the
tenant will receive the possession to which he is entitled
{subiect to being dispossesed for mason of breaches other
than the payment of rental) and to secure the repayment tc
the tenant upon termination of the lease at landlord®s
elzction.

The point made in the Recommendation that the present remedv
of landloxds to take over the premises on behalf of tenants
and collect the rent as it comes due permits the landloxd o
proceed without attempting to "mitigate hig damages". I
ave personally experienced this in representing a tenant.
Whenever a tenant leaves premises early, if the lease pro-
hibits an assigmment or subletting, then the tepant no doubt
with some justification, feels that the landlord is taking
advantage by not attemptinacto mitigate his damages. Rather
than eliminating the right of the landloxd to relet the pre-~
mizes on behalf of the tenant, however, it would seem more
proper to condition such remedy on the granting of the ri- .t
to the tenant (assuming the tenant has waived such right
under the lease) to assign or sublet to .such person as .o
whom the landlord can have no reasonable objectionm.

I would therefore recommand that your comment No. ¢, appear-
ing on page 5, should be changed such that the la.dloxd
enuld treat a repudiated or terminated lease as oeing still
in existence sc that he could receive the rentsis as they
become due and that this right be provided by law without
the necessity of special provision within tke lease itself.
Indeed,-x would recommend that these rights be available

mven if the lease is “"forfeited®. . In the: connection, how-
ever, I should point out that relzef is available tc the
tenant under Code of Civil Procedure Sazetion 1179. Perhaps
that section itself could be broadened to proten~t the tenant
against ferfeitures of not only the lease | :. .zo of pay-
ments under the lease.
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Your comment No. 6, appearing on pages S5 and 6, indicates

that as a general matter, it is your opinion that.the
noxmal contractual remedy of the difference between the

‘value and the contract price will be sufficient. I feel

that this fails to take into account the general differences
between leasing real estate, where a monthly consideration

or regularly paid consideration is contemplated and bargained
for under a lease as opposed to a sale of chattel where it

is contemplated that the seller may well have to sit with
the property for some period of time until his consideration

_is received. Moreover, I feel it is far gimpler to deter-

#2

“mine the value of personal property than it is the fair

;remtal value for a long pertod of time of a piece of pPro-

perty. 1In addition, I think that the market for the sale of
chattels is generally greater than the market for finding a
particular tenant. I do not think that the remedy of rentals
contracted for less fair rental value of the property truly
takes into consideration the losses to the landlord for the
period of time it takes to find a tenant. '

Your concluding comment in that paragraph numbered 6, that
it is unfair to permit the property to remain idle, fails,
I believe, to take hto account that in the sale of chattels
it is a one-shot transaction in most occasions. The seller
receives his congideration and no longer has any concern
over the use of the chattel he is transferring., That is
not true in the case of a lease. There ig a continuous re-
lationship and the "landlord, for good cause, may be choosy
in' his selection of tenants. Thus, the property may, in
fact, remain idle until the landlord has found someone he
oconsiders satisfactory.

I was unable tc understand the meaning of your comment No. 7,
appearing on page 5. If, in fact, the measure of damages
relates to fair market rental and not to what the landlord
ultimately receives from z new tenant, how could the reletting
in any way affect the damages or reduce the damages to which
the landlord is entitled?

I move now to the specific language proposed, but, for the
most part, I shall refrain from repeating the comments
above, which might be applicable to other specific sections.

In connection with Section 1951.5, it would seem to me that
where the tenant is vacating the property, the cption of
whether or not to terminate ‘should be left up to the land-
lord. Wwhy should a tenant be permitted to terminate his
obligation and, mitigate his losses if he has no use for
the property by merely vacating?
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Next, in connection with the same subsection (1) of Section
1951.5, I was not c¢ertain whether or not such a provision
was modifiable by the contract of the parties. Indeed,
many of the provisions left that same question in my mind
and I would suggest that since some of the provisions
specifically state they are not modifiable by contract,
that & separate section bhe added to state which provisions
are and which provisions are not modifiable by contract.

Lastly, in connection with the same subsection, I would
certainly suggest that the notice referred to therein be
‘a signed written notice so that there could bhe no bad
faith claims by a tenant that his lessor had requested
hinm to leave, -

I would make the same comments with respect to the option
to terminate being with the. innovent party and the clari-~
fication of the right to modify by contract in connection
with smbsection (c¢) of Section 1951.5.

Since it is so significant to me, I again make notecf the
fact that I disapprove of the effect of subdivision (¢} to
the extent that it eliminates the landlord's right to

collect rent as it comes due (see page 11 of Recommendation).

I refer to your comment on page 18 conce¥ning subdivision
(b) of Section 1954, You state, in the last sentence there-
of, that "an aggrieved lessor may terminate the lease and
immediately sue for damages resulting from the loss of the
rental that would have accrued under the lease.¥ As T read
subdivision (b), it refexs to Section 3320, which in turn,
as I read it, states the basic measure of damages toc be the
excess of the rent reserved under the lease over the reason-
able rental value. This to me seems far different than the
loss of the"rentals that would have accrued under the lease®
asa stated in vow comment on page 18.

Some of the objections I have raised above are recognized
in the third paragraph of your comments appearing on page
21, You seem to indicate that your Section 3320 will give
the landlord his rental for the period it takes to find a
new tenant and tc prepare the property for a new tenant.

If that be your intention, I would suggest that subdivision
(b) of Section 3320 be made far more explicit to include by
way of example and not limitation, exactly that type of
damage. Likewise, I feel that an explicit mention should
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be made of the type of damage indicated in the final para-
‘graph on page 21, to wit: the damage from the lods of
rentals during the period that a landlord gives a tenant
an oppertunity to retract his repudiation or cure his
breach. '

Let me point out, however, that I personally do not feel
that even if Section 3320 were cured to specifically in-
clude these items as recoverahle damages, that the remedy
provided is sufficient. Unless and until the landlord's
bargained for rentals for the entire term are secured to
him, the measure of damages provided under Section 3320
will be insufficient. .

Perhapsg by way of example, I can better show the pxcblen
which I believe to exist. Assume that a person with no
available resources for paying any newly created debts is
the owner of a piece of property. He is requested by a
tenant to construct an improvement and to mortgage the pro~
perty to obtain the funds to pay for the cost thereof. The
proposed mortgage payments would be eagily covered by the
rentals reserved under a proposed lease, The landlord is
fully satisfied with the financial responsibility of the
proposed tenant. The transaction is basically a risk free
transaction to the landlord and should remain so, Yet,

even though the tenant were financially responsible, the
effect Of Section 3320 and the other provisions in the
Tentative Recommendation would put the landlord in jeopardy.
He would be put at his peril to the finding of a new tenant.
X do not think that the mortgegee would bé satisfied with
the fact that there is "a reasonable rental value® in liey
of cold, hard cash for the mortyage payment.

Moreover, where in Section 3320, or otherwise, is the time
and effort and perhaps even worry, of the landlord compen-—-
Sated. I even have some question under the present langu-~
age whether the landlord would be entitled to attorney's
fees in connection with the reviewing of new proposed
leases.

In connection with Section 3322(a), while the section it~
self may in part be proper, I would suggeat that language
be added so that there is a presumption that no avoidance
was possible and sc that there is a strong presumption that
the non-defaulting party acted with reasonable diligence,
It is my understanding that in some areas of the law of
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damages, the non-breaching party mey not assert his financial
inability a® an excuse for failure to avoid damagss or miti-
gate damages. If my understanding is correct, then I
certainly would suggest that in this area it be made
specifically clear that the financial resources and financial
reguirements necesszary to avoid damages take into specific
account the financial abilitiss of the non-breaching party.

More basically in connection with this Section 3322, I am
somewhat confused as to how it could be applicable, I

have been unable to detsct where the landlord, under the
Proposed recommendations, can use as a measure of his dam-
ages, the rental under the lease without deduction for fair
rental value, or where, except for the brief period of time
mentioned in your comment on page 21, the fact that there is
a2 loss of time and rentals during such periocd of time, is
ever taken into acoount,

Assuming, however, an area for application of Section 3322,
it appeared to me that the section left some uncertainty
as to whether or not a landlord was supposed to lease to a
new tenant for a term shorter than the original lease ang,
if so, how his damages would then be measured. Would he
have tc wait until the end of the shorter term or the end
of the original term to measure his damages?

Again under Sectior 3322, does a landlord turn down a
lease for a rentalless than that set Fforth in the leage
breached at his peril? Doee he wait for a new tenant to
Pay the same rental as reserved under the old lease at his
risk that by such waiting he will lose a portion of his
remedy against the breaching tenant?

In connection with Sectiorn 3323, I would suggest that speci-
fic examples be included to show when the requirements of
SBection 1670 and 1671 wonuld be met. One of such examples

is indicated in your commert Following Section 23323,
Actually it would seem reasonable to permit a ligquidated
damage clause in almost any lease except those of apart-
ments or offices where there was a clearly ascertainable
rental and a near 100% cccupancy.

In connaction with Section 3224, you have attempted to
cbtain for tenants a remedy which is genarally afforded to
landlords under forms now prevalent. Unfortunately, however,
it appears thar subdivision (b} of that section may go too
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far -in certain circumstances, There are many leasesg which
permit the landiord to recover attorney's fees only if
action is brought to remove the tenant or if the tenant is
delinguent in the payment of rentals., Thus, the landlord
would have no right to attornay®s fees for breach of any
other provision of the leaze by the tenant. <Yet, accord~
ing to subdivizion {h}, the tenant would he given a
universal right against the landlord for whatever breach
occurxred. :

On the cother hand, the provision seeme not to go far

enough for the tenant. As I read the suhdivision (b)), if
the landlord sues the tenant and the tenant does not cross-
complain or counterclaim, then he would not be "obtaining
relief for the breach of the lease". Rather, he would be
merely defending a <laim by his landlexd. 4hus, even
thoogh he prevailed, he would not receive attorney?s fees,
To the extent that your suggestion is valid, certainly the
raciprocity of attorney®s fees should be in connection with
any matter for which one or the other of the parties is en-
titled to attorney's fees, ratbker than in terms of whe is
the complaining party.

Do I correctly understand Section 3325 and your comment in
connection therewith appearirg in the final paragraph on
page 29, that nc longer can a term for a period of years be
sold for pregent consideration? That would be my under-
standing since if the tenant at any time after paying the
congideration for the term, dessired to terminate the lease,
he could de so either by abandooment or repudiation and
thereby force the landlord to return the considergfion. I
would disagree with such a result. Moxeover, I disagree
with your cornclusion that it is inoconceivable that a land-
loxd might insist upon a bhona fide bomus for entering into
a lease or in othey words, a lump sum payment not to be
amortized over the term of the lease, Apparently the re~
commendations indicate a feeling that such bonus is only
extracted as a guise for attempting to secure a forfeiture,
I feel that in attempting to prevent forfeitures, the pro-
posed language of Section 3325 goes too far. It prevents
legitimate transactions. It appears o establish as a rule
for all time that landlords must accept as consideration
foxr the granting of a term an equal payment month by month.

In connection with Section 3387.%, I recognize the propriety
of the provisions or subdivision (a). What I do not under-
stand, however, is why it is any more just that there be
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specific enforsement whers there .z & chance of tyansfer

of title to improvements than it is wherve the landloxd
takes the risk of making ar improvement without any con-
templaticn of being compensated thersafor by way of purchase.
Should not that lardlord alsc he antitled to specific re-
lief?

I, of course, disagree with tha deletions you have proposed
from Section 1174 of the Code of ivil Procedure in that I
disagree that Sections 1953 and 1954 give adequate remedy
to the landlord. '

Lastly, I oblect to Section 11, I would propose ingtead
that the act be made prospective only. Your own comment

in connection therewith recognizes that there are strong
doubts as te the extent that such legislation could ke retro-
active. Obvicusly, there are going to be parties attempting
to take advartage of the new lsnguage and others who would
attempt to ingist upon the enforcement of the rights and
remedies pre-existing this revision or as stated under a
lease which pre-existed this reviaion, I think it unwise,
if not unfair, to creaste situations where there clearly
will be litigation, not only at the tyial, but at the
appellate levels,

I apolegize for the length of this letter, but I felt it
necessary in order to express my deep odncern ovexr the
presently existing. Recommendation, which I feel to be far
too tenant-oriented and far too gullty-party oriented,

Thank you for the privilege of submitting the foregoing.

Yours wvery truly
: £
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Fuite 2o
05 AMGELES, CALIFGRNIA 300063
TELEMHONE 383-4345

JOSEPH J, BURAIY -
STANLEY C. LAGERLOF
H.MELVIM SWIFT, JR.
ANNA G, MACROBEIE
M. JERS SENECAL
JACK T. SWArFORD
JOMMN F, BRADLEY

WILLIAM O, STYMMES

August 3, 1966

California Law Revision Commission
Law School _
Stanford University
Stanford, California 94305

Re: Tentative Recommendations of Californis
Law Revision Commigsion relating to
Rights and Duties upon Termination of a
Lease ,

Gentlemen:

GECHAE W, DRYER
i8al-1980
RAYMOMO R, HAILS
1880 -108%

" OTIS H. CASTLE

PRECIAL COUMSEL

I have'received and reviewed the infofmation which

you have sent to me on the subject
are my suggested revisions to the
believe they are self-explanatory,
nature of nit picking, many are
In any event,

matter,
propoged sections,

Enclosed herewith
i
Although some are in the
somewhat more substantive,

I have included all propoced changes because

I believe that as much clarity s poasibls is necessary in

conmection with 1egig1ation.'

: With respect to proposed sections 1953 and
I find it & bit difficult to asgociate the concepr of
‘rescission with a lease, the term of

In other words, rescission involves the placing of the

1954,
which has commenced,

parties

in the same position they would have been had the contract

or lease not been entered inte,
over, it is difficult to envision

how a lessee
possession for the expired portion

<f the tewm,

Very truly yours,

and if the term is partially
can return

ack T, Swaffl: v S
of BURRIS & &

JIS:js

Encl,




The people of the State of California do enact as follows:

SECTION-I« Section 1931 is added %o Chapter 2 of Titie 5
of_Part é'cf Division 3 of the-Civil Code to read:

1931. A lease of real property is [deemed to be] repudiated
when, without justiﬁication:

{a) ©Ome [Either] party {to the lease] communicates to the
other party by word, er act {or conduct] that he eteher will not
or cannot perform his-remaininp-obligacions [a material obligation
remaining) under the lease; [or} '

{b) Either party dees -any {by a] voluntary act or [by
voluntarily engaging] engagea in [al veiumeary course of conduct,
which renders substantial performance of his [remaining] obligations
under the lease impossible or apparently impossible; or
| {c) The 1essor actually evicts the lessee from the leased

property.




SEC. 2. Sention 1U%1.5 12 addad to anid chavter, to read: 1951
A lease of reai properiy is sermingred arior te the expiration of the
term when:

‘7(&)7 The lessor, with justifisation, evices the lessee from che
(Leased] property;

(b} The lesses waeates [Guits) the {leased} property pursuant t
a8 notice served pursuant to Sections 1161 and 1162 of the éode of Civ
Procedure oxr pursuant té any other {ﬁritteﬁ} natice or (hritteﬁ) xequ
by the lesscor to veests (ﬁuiﬁ} the {jeasaﬁ} property; or

(c) Thz lease is repudiated by either p&rtf thereto, and [Zl)] t
aggrieved party {hitheg} is not entitled to (Beeik) or does not seek
specific or gé&vantive relief to enforce the provisions of the lease .
provided in subdivision (c¢) of Section 1933, [br (2Y the aggrieved
party gives the other party written notice of his election not to see
such relief.}




SEC. 3. Sectiom 1932 s sdded to said chapter, to read:

1952, [Except in the case of an unjustified evictiof) The effec
of a repudiation of a lease of real property is mzl.lifi.e? ’ff', before .,
the other party has brought an acrtion for damages causeé by the
repﬁdiation, the r‘gﬁudiator becomes ready, willing, and able to
perform his remaining obligations under the lease and the other

party is ao informed. ﬁ.}y written notice.]}




SEC. 2. Section 1953.% is added to said chapter,
to read: |

1333.5. The time for the commencement of an action
based on the repudlation of a lease of real property
'bagins to rum:

{a) If the repudiation cccur# before [there is a]
any failure {[on the part] of the repudistor te perform
{a materisl] his obligationf under the lease, at the
time of the repudisteris first [guch] f&iluré to-perform
the-esbiipations-aé-che-lense.

(b) If the repudietion occurs at the same time as,
or after, [there is] a failure [on the part] of the
repudiator to perform kis [a material] obligationd

under the lease, at the time of the repudiation.




§ 3320, ‘Lessor's dgreges woon termination of lease for breach

3328, Subhiscet to Seetior 3322, if a lease of real
property is termivated hetasuse of the ieszee’s breach
therecf, the measure of the lessor's damages fﬁr such
breach is the sum of the follawing:

{a} The worth of the axcess, if any, of the [worth
of the] rent and charges equivaient to rent reserved in
the lease for the portion of the term following such
termination over the reasonable rental value of the
{leased] property for the same period.

{b} Subject to Sectionm 3324, any sther damages
necassary to compensate the lessor for all the datriment

proximately caused by the lessee's breach or which in

the ordinary course of things would bhe likﬁly to result
therefrom.
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§ 33z, L&sgee?s damégés apen termination of iease for breach
3321; Subject to Sectiomn 3322, if a lease of real
property‘is terminated becsuse of the lessor's.brench thereof,
the ﬁeasure of the lessee's damages for such breach is the

sum of the following:

(a) The [worth of the] excess, if any, of the reason-
able rental value of the [leased] property for the pertion
of the term following such terminatiocn over the worth of
the rent and charges equivslert to remt res¢rved in the
lease for the =ame pericd.

| (h} Subject to Section 3324, any cther damages
necessary to cempensateqthg lessee for all the detriment
proximately caused by the lesses's bresch or which in the
ordinary course of things would be likely to ;esult

thcreffnm,




§ 3322, Avcidabie comseguences; iessor's profits on reletting

3322, (a) & PArty to 8 iease of real property that
has bﬁan breached by the other party ey not recover for any
detriment ceused by such breach that couid have been avoided
through the exercise £ reasonable diligence without undue
risk of othar substantisl detriment.

(b) When a lease of real prperty is terminated be-
cause of the lessee's breach thereof and the lessor relets
the property, the leasor is not acccuntable;io the lessee
for any {gress or net] profits made on the reletting,
but any suct Enet? prufit shall be ser eff against the
damages to whichk the lessor is otherwlise entitled.




ks

iguidated davmses

551
3323, Netwithstanding Secriocns 3320 and 3321, upon
any breach of the {a] provisiong of & lease of real
- property, liquidated damages may he recovered if they
are [80] ;:-rc:vuied in the lease aand [they! meet the

requircments of Seetions 15670 and 1671.




3324, {ay In addirion to any other reiiéf to which
a8 lessor or lessse is snvitled by reason of the breach of
& lease of real property by the other party to the leasge,
the-legsapr-sv-jaggee ibe] may recover reagonable attorney’s
fees incurred in obtaining such relfef if {and to the
extent that] the lease provides for the reravery of
such fees.

(b} 1f a lease provides that ome party to ethe [a]
lease [of real rproperty] may recover &tterney‘s,feeé incurred
in obtaining reli&f’fof rhe breach of the lease, then th@
other party to the lease fis alwo entitled to and mRY tc
the same extent as the other partyl wuay-adse recover |
attorney's faes - ncurveﬁ in obtaining faiﬁﬁt for the breach
of the lease shoulé he pznvaii_ The righe to recover
attorney's feea under thig subdivision mary not be waived

prior to the ascerual of such rizht.




w

$3325. lessee's relinf from forfeiture
| 3325, Subject te the lesser’s right to obtain
specific enforcement of rhe lease, if a lease‘af real
property is terminated becavse of the breach thereof by

rthﬁ lessee or if the lesszee abandcus the [property covered
by the] lease, the lessee may recover from the lessor any
amouat paid to the lessor im~esmsidevarien fqr the lcase
{vhether designated rentsl, bouus, coﬁaidaraiion'for
execution thereof, or by any other rerm} thai: is in excess
cf {the szum of) {éj the portion of the total amount required
to be peid to f{or for the bemefit of] the lessor pursuant

to ton leaze that ig faivly allocable o the portion of the
term prior to the terminsvion or sbendonment of the lease
and (b} sny damages, inciuding 1iguidaced damages a3 pro-
vided in Secticﬁ 3RS, to-which the leasor is entitled by
.reasan of such bresck or abandonment, The vight of g

lessee to recover undev this sesviap may 1ot be waived

i

prior to the acoerval of such vight,




/
SR, 9. Zecbior WAV 3 in
to read
A387.5. (a3 A leame of ¢
cally &ﬁfarﬁeé‘ﬁy any party, or

the

lease when:

{1} The lLeaz

lessee at

13

CLg

lease of ti to buildings or

-

by the lessor to the leased

%

(22

e
WA

nay sreles ab

£

the terminsdiom

yeber

adued o the

Livil Qodie,

aal propecty wmdy be specifi-
gssignee of & party, to

se provides fow the transfer to the

the tevsinstien jexzpivation) of the teru of the

fmprovanents affized

The leage sontains an opition which the lessee

wiration of the bsrm]

of the leass Lo acquire tirle o alldimgs or other
improverenns affired by the lessor o the leased property.
(B} Wochimy i this sesilon affects vthe right to
obtal secific or pveventiv: rallie? iz any otheyr casse
whiere such “C“L;? 28 é&ptﬁgh;atﬁ;




SEC., 1i. {To the iulld exztent vhat it constitutiomally
can be se applied.} ithis act applies to all leases [of real
property] whether executed, renewed, or entmrﬂd iuto before
or afrer the effective date cf chis act. amzhawfuli-eutene

thap- e~ esﬂﬂﬁituﬁ?ﬁﬁdii?“#&n berga-anediod,




Memo 56«50 EYHIBIT ITI

m UNITED STATES LEASING CORPORATION

&332 BATTERY ST. - BN FRANCISCO, CALIF. 94101 L] 415/397-7B7

July 11, 1966

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Gentlenen:

Thank you for your copy of the revised recommenda-
tion dated June 17, 1966, concerning lease remedies. As
General Counsel for a California headquartered financial
leaging corporation I was interested in the applicability
of your recommendation to leases of personal property and
therefore previously wrote to you making several suggestions.
I was interested to note in reading through the present re-
vision that you have avoided the questions raised by myself,
and I am sure others, by attempting to make the revisions
apply expressly to real property. On page 31 of the proposal,
however, you recommend the repeal of Civil Code Section 3308
which applies to personal as well as to real property. Should
not this Section be left in, limiting its application, how-
ever, solely to personal property.

Very truyly yours,
g S
- ,':# e g *

LN BT g svtheeeee,

Brandt Nicholson

General Counsel

BN:3j3
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JAMES M WOATZ
ROBERT 0. ALLEN
ROBERT E. PALBER
F. OlLLAR BOTYD, JR.
DOM C BROWN

ARTHLIR W, KELLY, .

EDWARD T. DILLOMN
MICHAEL R. RAFTERY
JAMES O WARD

ROBERT A. McCARTY -

BARJICE MORGAN
AICHARD . FIELD

EXHIBIT IV

THOMPSON & COLEGATE
ATTORNEYE AT LAW
SUNTE #9056 IECLRITY BAME BLILDING
IADH MAIN STREET
RIVERSIDE, CALITFORNIA GR301

AREA COQE T
B888-8800

H. L.THOMBRRON
peon-mon]’
HOY W. COLEQATE
FR0a- 1080}

PALM BPRINOE GFFICE
SUITE &, PROFESBIANAL PARK
183 SOUTH CIVIE DRIVE
FELEPHONE JEY- 0T

RpLY
ATTERTION

M. R. Raftery
July 21, 1966 _

~falifornla Law Revision Commission
30 Crothers Hall, Stanford Unlversity
Stanford, California 94305

Attention: John H, DeMouily
Gentlemen:

Thank you for the Tentative Recommendatlons
relating to Rights and Duties Upon Termination of a Laase
of real property which was forwarded tc me by your office
this past week,

I have had an opportunity to review same and I fee.
that this 1s an excellent recommendation that should be made
to the 1966 legislative sessilon.

I thank you once agaln for having forwarded thls
matter to me, and 1 wilsh your commission success in its
presentation to the legislature,

Sincerely,

,/// é{an // ‘/{ /é‘?

MICHAEL R. RAFTERY of
THOMPSON & COLBGATE
MRR:f's



Memo 66-5Y EXHIBIT ¥

ALBERT J. FORN
ATTORMEY AT LAW
SWUWITE a0 COAST FEDERAL euu_mnsl
S WEST MINTH STREET
LOS ANGELES, CALIFORNLA BOOIS

TELEFHQNE &ZZ-4577

July 22, 1966

John H, Debaoully :
sxecutive Secretary :
California Law Revision Commissaion

Room 30, Crothers Hall _

Stanford Univeérsity .
Stanford, Califarnia 94305

Dear Mr. Deloully:

Thank you for the copy of the Revised
Recommendations of the Commission relatimg to
Rights and Duties Upon Termination of a Leaase,

: neartily endorse the prnposals, and
belleve that they will be a welcome improvement.
in the present California baw on Landlarsd and
Tenants, :

Very truly yours,

. - f‘ . -\
s A e s R .

7
Y L k
“ ; -

ALBERT J, TORN

AJF:D
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Memo 6=l EXHIBIT VI T,

MUTTON AND FOLEY
ATTORNEYS AT LAW
50D BROSDWLY
KING CITY, CALIFORNIA $3030
TELEPHONE 385-5428

SJONN W. HUTTON
EOWARD J, raLey

July 13, 1966

California lLaw Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: Recommendations of California Law Revision
Commission relating to Rights and Duties
Upon Termination of a lease
Gentlemen:

Thank you for the material you recently sent us in the
above-entitled matter. We have looked it over and do not
have any recommendations thereon, but we would like to let
you know that we feel you are doing a splendid job.

Kindly keep us on your mailing list for future publications.

Sincerely yours, '
7/ HUTTON and FOLEY

By: , ., ., ol

A A Ry I G S
O A S T 7
EJF:ac} ' ’

I et e
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Memo 665k EXHIBIT VII #}47)

Francis H. O'NEILL

AND
FRANGIS H, O'NEILL
RICHARD & HUKTABLE RicHARD L. HUXTABLE
WILLEAM 3. COSRAAN ATTORNEYS AT LAW

A58 SOUTH APRING STREET - SUITE [ 1]
LOS ANGELES 1D, CALIFORMIA
MADisan 72131

JOnn i. DedMoully
Califoxnia Law Revision Commiss ;ion
Law School

Stanford University
stapnford, California o

4305
=e: Tentative Lecommendation reloting
to Rkights and Duties Upon Abandon-
wont or Terminastion of Lease

Dear M. Dedoclly:
Pran: you for forwarding a copy 5F the wpove roecommendation.
i nave reﬁa the analysls an wd recomacndation with interest
and feel that it presents a much more workable and uructlca*

approacin to the problems 0 atandoament and termlnatlon of leascs
than presently axists,

please Keep me o your mailing iis< in these matters.
Thank You.

Wi;C/sc




Memo 66-5) | EYHTSXT VIIT |
stanford Law Review

STANFORD UNIVERSITY
STANFORD, CALIFORNIA 94305

June 9, 1966

Mr. John H. DeMoully

falifornia Lew Revision Commission
Crothers Hall

Stanford, California

Dear Mr. DeMoully:

Thank you very mich for the material on lease
abandonment. I found them quite helpful in my researck.
My Note on the duty of maintenance or residential lease-
holds will be in issue six of the Review. Mrs. Birch will -
see that you get & CcOpy.

I am in complete accord with the tentative recom-
mendation of the commission as modified by Memorandum 66-7T.
T find, however, Mr. Herrington's fears wmerited. To
begin with, I disagree with Justice Carter's cpinion in
Dean v. Kuchel and would not be disturbed if the state and
local government lost the benefit of this means of financing
improvements. Under the tentative recommendations, however,
the builder would not lose his security, but would have an
even better position. Since the ground lease is subject to
early determination on termination of the building lease, the
measure of damages available on anticipatory breach of the
building lease is the present discounted value of the rent
reserved. 'The repudiation of the building lease has destroyed
the builder's property, and the reasonable rental value of
nothing is nothing. Other than this, I found no problems and
hope you can get the leglslature to enact this reform.

Thank you again for your assistance.

_Sincerply,

T N #*,".
=y

et Rl

John Bartlett
Board of Editors

JBfvb
enc.



" Memo 654 : EXHIBIT ¥R Al
LAW QFFICES ) )
~ KAPLAN, LIVINGSTON, GOODWIN & BERKOWITZ

270 NORTH CANON CGRIVE
BEVERLY HILLS, CALIFORNIA 80210
s CRESTVEW #-801 - BRADGHAW 2-DB0S . EUROMEAN OF NCE

LEON KAPLAM

WONTE €. (IVINOETON . 1 -20 PLAGE DR LA RADRLEINE
RARGLD B. REANOWITE CABLE ADDRLSS: RARTON PANIE 8%, F RANCE
IVOERE B, JODDWIN - ReuButy 83 -5
BAYARD F. BERNTAN .

nale B PRICE BAMAIEL PrRAN
HALDDN N HARRIBON TMBINT PARTRERN
m:: Itlﬂlﬂlﬂlﬂ MELVHAE B WHRAMER
BAUL M. BARNETT T 1 12 19 LovnieL

g s Y ’ 56 iN REPLY PLTABE REFER T

SLAALD L MEHLHAN
AKOGER SHEWMAN
BOL RUBENTHAL

cmuuucz. uw'
GARY 0. CONCOF ) .
NICHAEL HENGMAN 680.1

Room 30, Crothers Hall
Stanford University

california Law Revision Commission [
Stanford, California 94305

Re: Tentative Recommerkiations Relating to
Rights and Duties Upon Abandonment or
Termination of a Lease of Real Property,

Revised June 17, 1966.

Gentlemen: B o E

At your request, I réviewed the above tantative

reconmendation; but only-superficially at this time. i

_ Such superficial review hae not disclosed any changes ]
which we would suggest.

I, upon a more thorough review, any changes i
occur. to me, I yill.forward the suggestion to you. :

s;nbéiely,-

T Lo . -

Martin ‘Perlberger

MP:jp
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RECOMMENDATION GF THE CALYFORNIA TAW REVISION COMMISSION
RELATING TQ

RIGHTS AND DUTIES UPON ABANDONMENT Ok TERMINATION OF
A LEASE OF REAL PROPERTY

This tentative recommendation is published here so that infercsted persons
will be advised of the Commission's tentative conclusions and can make their
views known to the Commission. Any comments sent to the Commission will
be comsidered when the Commission determines whet recommendation it will
make to the California Legislature.

The Commission often substantiolly revises temtative recommendalions &f
a result of the comments it receives. Hence, this fentative recommendation is not
necessarily the recommendation the Commission will submst to the Legisiature.

BACKGROUND

Section 1925 of the Civil Code provides that a lease is a contract. Histori-
cally, however, a Jease of real property has been regarded as a conveyance of
an interest in land. Although the trend of the law within recent years has been
to divorce the law of leases from its medieval setting of real property law and
adapt it to modern conditions by means of contract principies, the influence
of the common law of real property remains strong. The Californiz courts stale
that a lease is both a contract and a conveyance and apply a blend of contract
and conveyance law (o lease cases. This blend, however, is frequently unsatis-
factory and harsh, whether viewed from the standpoint of the lessor or the lessee,

Under existing law, when 2 lessee abandons the leased property and repudi-
ates his remaining obligations under the lease, his conduct does not—in the ab-
sence of a provision in the lease—give rise to an immediate action for damages as
it would in the case of an ordinary contract. Such conduct merely amounts to
an offer to surrender the remainder of the term. Confronted with such an offer,
the lessor has three ziternative courses of action.

First, he may refuse to accept the offered surrender and sue for the accruing
rent as it becomes due for the remainder of the term. From the lessor’s stand-
point, this remedy is seidom satisfactory because he tmust rely on the con-

tinued availability and solvency of a lessee who has already demonstrated his

unreliability. Moreover, he must let his property remain vacant, for it still
belongs to the lessee for the duration of the lease. In addition, repeated actions
may be necessary to recover ail of the rental becoming due under the lease. This
remedy is also unsatisfactory, from the lessee’s standpoint, for it permits the
fessor to refise to make any effort to mitigate or minimize the injury caosed by
the lessee’s default. ,

Second, he may accept the lessee’s abandonment as a surrender of the
remainder of the term and regard the lease as terminated. This amounts to a
cancellation of the lease or a rescission of the unexecuted portion of the lease.
Because in common law theory the lessee’s rental obligalion i dependent on
the continuation.of his estate in the land, the termination of the leuse in this
manner has the effect of terminating the remaining rental obligation. The lessut
can recover neither the unpaid rent nor damages for its loss. Moreover, the
courts construe any conduct by the lessor that is inconsistent with the
lessee’s continued ownership of an estate in the leased property as an acceptance
of the lessee’s offer of surrender, whether or not such acceptance is intended.
Hence, efforts by a lessor to minimize his damages frequently result in the loss
of all right to the unpaid future rentals a3 well as all right 1o any damages for
the loss of the future rentals.

-1~



Third, he may notify the iessee that ihe leaseq propeity wili be relet for
the benefis of the lessee. relet the property, and sue for damages caused by the
lessee’s default. This remedy, too, is unsatisiactory because the courts have held
that the cause of action for damages does not accrue until the end of the original
lease term. Hence, an action to resnwe: arr nerticn of the damages will be
dismissed as prematare if brought beiore the end of the original term.

Where the lessee breaches the '~nde in a maierial respect so that eviction
would be warranted, the lessor has a similar choice of remedies. He may de-
cline to terminate the lease and sue for damages. He may cancel or rescind
the lease, evict the lessee, and give up any right to damages for the loss of
future rentals. He may also evice the lessee without terminating the lease,
velet for the besefit of the lessee, and then sue for damages at the end 'of
the term.

To provide some protection against the possibility of a lessee’s breach or
repudiation of a lease, lessors sometimes require lessees to make an advanie
payment to the lessor at the time of the execution of the lease. The courts
have held that, if a lessor has sufficient foresight to label this payment as an
advance payment of rent or as consideration for the execution of the lease,
he may retain the entire amount of the payment when the lease is terminated
because of the lessee’s breach regardless of the actual damage caused by the
breach. If the payment is labeled security for the lessee’s performance, how-
ever, the lessor is entitled to keep only the amount of his actual damages. And
if the payment is labeled as lguidated damages, the courts hold that a pro-
vision for its retention is a forfeiture and therefore void. '

RECOMMENDATION

The Law Revision Commission has concluded that the rules applicable to
contracts generally would he fairer to both lessors and lessees than are the
rules now applied when a lease is abandoned or is terminated by reason of
the lessee’s breach. Accordingly, the Commission recommends the enactment
of legislation designed to effectuate the following principles: :

1. Repudiation of a lease, whether by word or by act, should be regarded
as a total breach of the lease, giving rise immediately to remedial rights on
the part of the agrieved party, just as repudiation of any other contract
gives rise immediately to such remedial rights. ‘

2. When a lease has been repudiated, the aggrieved party should have
the right to resort to the usual comtract remedies that are available upon
repudiation of any other contract. The aggrieved party should have the right to
rescind the lease, treat the lease a3 ended for purposes of his own performance
and sue immediately for all damages caused by the repudiation and termination
of the lease, or sue for specific or preventive relief if he has no adequate
remedy at law.

3. When a lease has been breached in a sufficiently material respect to
justify the termination of ihe lease by the aggrieved party but there has been
no repudiation of the lease, the aggrieved party should have the right to
resort to the usual contract remedies that are available upon a waterial breach
of any other contract: (1) He should be entitled to treat the breath as a
partial breach, regard the lease as continuing in force, recover damages for
the detriment caused by the breach, and resort to a subsequent action in case
& further breach occurs; (2) in appropriate cases, he should be entitled to
specific or preventive relief to assure the continued performance of the
lease; (3) he should be entitled to rescind the lease; and (4) he should be
entitled to treat the lease as ended for purposes of performance and sue
immediately for all damages, both past and prospective, caused by the breach
and termination of the lease. '

4. Except where a lessor is entitled to sperific enforcement of the lease,
ke should not be able to treat a repudiated lease as still in existence and enforce
the payment of the rents as they accrue. Moreover, the eviction of the lessee
from the leased property following the lessee’s breach should lerminate the
lease. In each of these cases the lessor should have a right to recover damages
that is independent of the continuance of the lease, and the fiction that the
leasehold estate continues when the lessee has no right to the possession of
the leased property should be abandoned.

-D-
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5. The party repudiating his obligations under a lease should have the
right, as he generally dves under other contracts, to retract his repudiation
and thus nullify its efiect at any time before the aggrieved party has braught
action upon the repudiation or otherwise changed his pusition in reliance thereon,

6. The basic measure of the damages when a lease has been repudiated
or terminated because of a material breach should be the loss of the bargain
represénted by the lease. The aggrieved party should be entitled to recover
the difference between the value of the remaining rentals provided in the lease
and the fair rental value of the property for the remainder of the term.
He should also be entitled 1o recover any incidental damages resulting from
the breach, such as meving or renovation expenses necessarily incurred or lost
profits. But, as under contract law generally, there should be no right to
recover for any loss that is reasonably avoidable. Thus, if the lessor chooses
to let the property remain idle, he should not be permitted-—as he is under
existing law—to recover irom the lessee the entire remaining rental obligation.

7. When a lessor relets property after the original lease has been terminated,
the reletting should be for the lessor’s own account, not for the lessee’s, Of course,
such 2 reletting should reduce the damaves to which the lessor is entitled; but
if any profit is made upon the reletting, that profit should belong to the lessor
and not to the defaulting lessee.

8. A hquidated damages provision in a lease should be treated like such
a provision in any other contract. When the amount of the prospective damage
that may be caused when a lease is terminated because of a material breach
cannot be readily ascertained, a fair liquidated damages provision should be
enforceable.

2. A defaulting lessee should be entitled to relief from the forfeiture of an
advance pavment that exceeds the damages caused by his default regardless
of the label attached to the payment by the provisions of the lease: A lessor
should not have the right to exact iorfeitures by the artful use of language in
a lease.

10, A lessot’s right to recover damages should be independent of his right
to bring an action for unlawful detainer to recover the possession of the property,
and the damages recommended herein should be recoverable in a separate
action in addition to any damages recovered as part of the unlawful detainer
action. Of course, the lessor should ner be entitled to recover twice for the
same items of damage. .

11. Section 3308 of the Civil Cude should be vepealed. Section 3308
provides, in eflect, that a lessor mayv recover the measure of damages
recommended abive if the lease so provides and the lessor chooses to pursue
that remedy. Enactment of legislation efectuating the other recommendations
of the Commission would make section 3308 superfluous.

12. Code of Civil Procedure section 1174 should be amended to provide
that the eviction of 2 lessee for breach of the lease terminates the lessee’s
interest in the property. Section 1174 now permits the eviction of a lessee
withont the termination of his interest in order to permit the lessor to preserve
his right to damages. Under the statute recommended by the Commission, the
lessor’s right to damages does not depend upon the continuance of the lessee’s
estate so the provisions of Section 1174 that provide for such continuance are
no longer necessary.,

13. If a lease is part of a lease-purchase agreement, it should be clear that
the lessee’s obligation under the lease is specifically enforceable and that he
may not, by ahandoning the lease, leave the lessor with only the right to
recover damages measured by the difierence between the consideration specified
in the lease and the fair rental value of the property. It is frequently intended
that the rental specified in lease-purchase agreeraents will also compensate
the lessor for the improvement that he has agreed to transfer to the lessee at the
end of the term. It is necessary, therefore, that the parties understand that
ihe lessee’s nbligation to pay the Full amount of the consideration specified in the

-3



lease may not be defeated by his own act of abandoning the leased property.
LA
PROBOSED LEGISLATION

The Commission’s recommendations would be effectuated by the enactment
of the following measure:

An act to add Scctions 1951, 1951.5, 1952, 1953, 1953.5, and 1954 to Chapter
2 of Title 5 of Part 4 of Division 3 o, to add Article 13 { commencing
with Scction 3320} te Chapicr 2 o] Title ? of Part I of Division 4 of,
to add Scction 33875 io, and lo repeal Section 3308 of, the Civil Code,
and to emend Section 1174 of the Code of Civil Procedure, relating te
leases.

The pesple of the State of California do enact as follows:

SECTION 1. Section 1951 is added to Chapter 2 of Title 5 of Part 4
of Division 3 of the Civil Code, to read:

1951. A lease of real property is repudiated when, without justi-
fication: '

{a}) One party communicates to the cther party by word or act
that he either will not or cannot perform his remaining obligations
~under the lease,

(b) Either party does any voluntary act or engages in any
voluntary course of conduct which renders substantial performance
of his obligations under the lease impossible or apparently impossible;
or

{c) The lessor actually evicts the lessee from the leased property,

Comment. Section 1931 is definitional. The substantive effect of a repudia-
tion as defined in Section 1951 is described in the following sections,

Subdivisions {a} and {b} follow the definition of an anticipatory repudiation
that appears in Section 318 of the Restatement of Contracts.

Under the preliminary language of Section 1951, subdivision {c} applies
only when the eviction is “without justification.”” Such an eviction is one that
the lessor did not have a right to make under the Lerms of the lease or under the
substantive law governing the rights of lessors and lessees generally. If the
lessor bad the right to evict the lessee, the lease would be terminated by the
eviction under the provisions of Section 1951.5{a}. But if the lessor did not
have the right to evict, the eviction would not terminate the lease if the lessee
sought and obtained specific enforcement of the lease. See Section 1951.5(c}.
The word “actually” is intended to make clear that subdivision {c) refers
to actual eviction, not “constructive eviction.”” Under Section 1951.5, a lessee
must tieat an actual eviction as a termination of the lease unless he can obeain
a decree for specific or preventive relief. For wrongful conduct not amounting
to an actual eviction (sometimes referred to in the past as “constructive
eviction”), the lessee may elect to treat the lease as continuing and recover
damages for the detriment caused by the wrongful conduct. See Section 1054,

Sgcion 2. Section 1931.5 is added to said chapter, to read:

1951.5. A lease of real property is terminated prior to the expira-
tion of the term when:

(a) The lessor, with justification, evicts the lessee from the
property;

(b} The lessee vacates the property pursvant to a notice served
pursuant to Sections 1161 and 1162 of the Code of Civil Procedure
or pursuant to any other notice or request by the lessor to vacate the
property; or

(¢} The lease is repudiated by either party thereto and the
aggrieved party is not entitled to or doés not seek specific or preventive
relief to enforce the provisions of the lease as provided in subdivision
{c) of Section 1233,
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Comment. Section 1951.5 prescribes certain conditions under which a
lease is terminated ptior to the end of the term. The list is not exclusive. Sectien
1933 also sets forth certain conditions under which a lease is rerminated. And,
of course, if a lease is rescinded pursuant to Sections 1683-1693, the interdsts
of the respective parties come to an end prior to the expiration of the term of
the lease.

Subdivisions (2) and (b} refer both to the situation where a condition
has oecurred warranting a termination of the lease and to the situation where
a breach of the lessee’s oblipations warrants a termination of the lease. Under
Sections 1933 and 1954, however, the lessor would ‘be entitled to damages
following the eviction of the lessee only in the case of an eviction following a
breach.

To the extent that subdivisions (a} and (b) provide that an eviction
following a breach of the lease by the iessee is a rermination of the lease, they
change the California law. Under Code of Civil Procedure Section 1174 (as
amended in 19313, a lessee could be evicted from the leased property following
a material breach without termirating the lease. Presumably that provision
was designed to overcome such cases as Cosiello v, Martin Bros., 74 Cal. App.
782, 241 Pac. 588 (1925), which held that the eviction of the lessee terminated
the lease and ended the lessor’s right to vecover either the remaining rentals
«Wlue under the lease or damages for the loss of such rentals. Because Sections
1953 and 1954 provide for the recovery of damages despite the termination
of the lease and the eviction of the lessee, there is no further need to continue
-the fiction that the leasehold estate continues when the lessee has no right to
the possession of the Jeased property.

Subdivision {c) changes the California law in part. Under prior California
law, a repudiation of the lease by the lessee and his abandonment of the property
did not terminate the lease. The courts stated that the lessor could regard the
lease as continuing in existence ane recover the rents as they came due. See
Kulmwitz v, Pacific Woodenmware & Paper Co., 23 Cal. 24 664, 155 P.2d 24
(1944); Welcome v, Hesz, 90 Cal. 567, 27 Pac. 369 (1891). Subdivision {c)
makes it clear that a lessor may no longer utilize this remedy. Upon a repudia-
tion of the lease by the Jessee, the lessor cannot regard the lease as comtinuing
and enforce the payment of rental as it falls due unless he is entitled to and
obiainz a decree requiring specific performance of the lease as provided in
Sections 1952 and 1953. Tnstead, Section 1953 grants the lessor the right to
recover all of the damages caused by the lessee’s repudiation,

Subdivision (c} iz consistent with the California law relating (o a lessee’s
remedies, Under subdivision f¢) az under the prior California law, a lessee
may regard the lease as terminated by the lessor’s repudiation and eithe sue
Tor his damages under Section 1953 or rescind the lease. 1nder some
circumstances the lessee may also seek specific performance of the lease under
subdivision (¢} of Section 1953 /. 30 Car. Jur. 2d Landiord and Tenant §
314 (1956},

Section 3. Secton 1952 is added to said chapter, to read:

1952, The effect of a repudiation of 2 lease of real property
is nullified if, before the other party has brought an action for
damages cansed by the repudiation or otherwise changed his position
in reliance on the repudiation, the repudiator becomes ready, willing,
and able to perform his remaining obligations under the lease and the
other party is so informed.

Comment, Seciion 1952 codifies the rule. zpplicable to contracts generally

that a party who repudiates a contract may retract his repudiation, and
thus nullify its effect, if he duves so before the other party to the contract has

materially changed his position in reliance on the repirdiation. RESTATEMENT,

- ContracTs §§ 280, 310 (1932): 4 Cowein, ConrTracts § 980 (1951).
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SeCTION 4. Section 1953 is added to said chapter, to read:

1953, When a party repudiates a lease of real property, the other
party may do any one of the following:

{a} Rescind the lease in accordance with Chapter 2 {commencing
with Section 1688} of Title 5 of Tart 2 of Dhvision 3.

(b} Recover damages in accordance with Article 1.5 {commencing
with Section 3320) of Chapter 2 of Title 2 of Part 1 of Division 4,

{¢) Obtain specific or preventive relief in accordance with Title 3
{commencing with Section 336¢) of Part 1 of Division 4 to enforce the
provisions of the lease if such relief is appropriate.

Comment. Except where a mining Jease is involved (see Gold Mining &
Water Co. v. Swinerton, 23 Cal. 2d 10, 142 P.2d 22 (1943)), the California
courts have not applied the contractual doctrine of anticipatory repudiation to
a lessee’s abandonment of the leasehold or repudiation of the lease. See Odiver
v. Loydon, 163 Cal, 124, 124 Pac, 731 {1912); Welcome v. Hess, 90 Cal. 507,
27 Pac. 369 (1891}, Section 1933 is designed to avercome the holdings in ithese
cases and to make the contractual doctrines of anticipatory breach and repudia-
tion applicable to leases generally. CJ. 4 Corpin, CoNTRACTS §§ 954, 959-089
(1951}, .

Under the prior California law, when a lessee abandoned the leased
property and repudiated the lease, the lessor had ihree alternative remedies:
(1) to consider the lease as still in existence and sue for the unpaid rent as it
became due for the unexpired portion of the term; {2} to consider the lease as
terminated and retake possession for his own account; or (3) to retake
possession for the lessee’s account and relet the premises, holding the lessee
at the end of the lease term for the difference between the lease rentals and
what the lessor could in good faith procure by reletting. Kwlawitz v. Pacific
Woodemware & Paper Co., 25 Cal. 2d 664, 671, 155 Tn.24 24, 2B {1944},
Treff v. Gulko, 214 Cal, 501, 7 P.2d 697 {1931).

Under Section 1933, a lessor may still terminate the lease and retake
possession for his own account by rescinding the lease under subdivision (a).
But a lessor will nut be able to let the property remain vacant and recover
the rent as it becomes due, for Section 10515 provides that the lessee’s repu-
diation terminates the leace and, hence, there is no more rent due.” Under
Section 1933, if a lessor wishes to nullify the eflect of the lessee’s repudiation
and retain his right to the accruing rental installments, the lessor is required
to seek specific enforcement of the lease under subdivision (¢}. Under sub-
division (b),-the lessor may recover damages for the loss of the bargain
represented by the original lease —i.e., the difference beiween the rent reserved
in the lease and the fair rental value of the property togetber with all other
detriment proximately caused Ly the repudiation. Under the prior law, too,
the lessor could recover such damazes: but under subdivision (b} the lessor’s
cause of action accrues upon the repudiation while under the prior law the
lessor's cause of action did net acorve wntil the end of the original lease term.
See Treff v. Guiko, 214 Cal. 591, 7 P24 697 (1932).

The remedies specified in Section 1953 may also be used by a lessee
when the lJessor hreaches the lease, but in this respect Section 1953 merely
continues the preexisting law without significant change. See 30 Car. Jur, 2d
Landiord end Tenant ¢ 314 (1956).

SeeTion S. Section 1933.5 is added to said chapter, to read:

1953.5. The time for the commencement of an action based on the
repudiation of a lease of real property begins to rn:

fa} Il the repudiation occurs before any failure of the repudiator
to perform his obligations under tiwe lease, at the time of the repudi-
ator’s first failure to perform the obligations of the lease.

~{b} 1 the repudiation occurs at the same time as, or afterfi a fail-

ure of the repudiator to perform his obligations under the lease, at
the time of the repudiation.
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Comment. Section 1953.5 ciarifies the time the slatute of limitations begins
to run on a cause of action for repudiation of a lease. The rule stated is based
on Section 322 of the Restatement of Contracts. TRder the preexisting Catifornia
law, the statute of limitations did ot begin to run until the end of the lease
term. See Lle Hare o Aten, 26 Cal. 2d 229, 101 V24 453 (1945).

Section 1933.5 merely sets forth the time the statute of lmitatdons begins
to run. Jt does not purport to prescribe the earliest date for the commencement
of an action based on repudiation. Nothing here forbids the commencement of
such an action prior to the date the statute nf limitations commences to run.

Secrior 6, Section 1954 s added to suid chapter, to read:

1954, When a party breaches a lease of real property in a material
respect without repudiating the lease, the other party may do any one
of the following:

{a} Rescind the lease in accordance with Chapter 2 {commencing
with Section 1688} of Title 5 of Parl 2 of Division 3.

(b) Termirale the lease and recover damapges in accordance
with Article 1.5 (commencing with Section 3320} of Chapter 2 of Title
2 of Part 1 of Division 4,

(c) Without terminating the lease, recover damages for the
detriment caused hy the Lreach in aceordance with Article 1 {com-
mencing with Section 3300) of Chapter 2 of Title 2 of Part | of Divi-
sion 4,

{d} Obtain specific or preventive relief in accordance with
Title 3 (commencing with Section 3366} of Part 1 of Division 4 to
enforce the provisions of the lease if suzh relief is appropriate.

Comment. 1 a party 1o o Tease repudiates the lease, whether or not he
commits any other breach of the lease, the remedies of the aggrieved party
are governed by Section 1933. Section 1954 prescribes the remedies available
to the aggrieved party when a lease is breached in 4 materizl respect but there
is no repudiation of the lease. The remedies prescribed are those that are
usually available to an aggrieved party to any contracl when that contract is
breached in a material respect without an accompanying repudiation, See
Coughlin v. Bigir, 41 Cul 24 587, 262 1.2d 305 (1933); 4 ConBIn (ONTRACTS
§ 946 (1951).

Under Section 1934, the aggrieved pariy may simpiy rescind or cancet
the lease without seeking affirmative relief, He may regard the lease as ended
for purposes of performance and seek recovery of all damacges resulting from
such termination, including damages for both past and prospective detriment.
He may regard the lease as continuing in force and seek damages for the
detriment caused by the breach, resorting to a subscquent action in case 4
further breach occurs. And, linally, in appropriate cases the aggrieved party
may seek specific performance of the other party’s obligations under the lease,
of he may seek injunctive relief to prevent the other party from interfering with
tiis rights under the lease.

Section 1954 makes little, if any, change in the law insofar as it prescribes
a lessee's remedies upon breach by the lessor. See 30 Cag. Jur, 2d Landlord and
Temant §§ 313-320 {1956}, Subdivisions (a), (¢}, and (d) make little change
in the remedies available to 2 lessor upon breach of the lease by the lessee.
See 30 Cav. Juk. 2d Lendlord and Tenant § 344 (1956).

Subdivision (b}, however, probably changes the law relating to the
remedies of an aggrieved lessor. Although the prior law is not altogether clear,
it seems likely that if a lessor terminated a lease because of a lessee’s breach
and evicted the lessec, his cause of actiun for the tdamages resulting from the
loss of the rentals due under the lease did not accrue until the end of the
original lease term. See De Fart v. Aflen, 26 Cal. 24 829, 161°P.2d 453 (1945);
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Tref v, Gweky, die Lado S Do et fioris Tnder syhdivision (b), an
aggrieved lessor may terminate the lease and immediately sue for ihe damages
resulting from the luss of the rentels that wonld have accrued under the lease.

-

Seevion 7. Ariicle 1.5 {commercing with Section 3320) is added
to Chavter 2 of Tite 2 of Past 1 ol Divisien 4 of the Civil Code, to
read:

Article 1.5. Damages Upob Breach and Termination of Lease of
Real Property

Comnent. ‘This article scte forth in some detail the damages that may
be recovered when a lease of real properiy is terminated hy reason of the
Jessee’s or lessor’s breach. The article also sets forth the lessee’s right to
relief from any forieiture of advance payments made o the lessor. The
remainder of the article is designed o clarily the relationship between the
right to damages arising under this article and the right to obtain other forms
of relief under other provisions of California law.

§ 3320, Lessor's dextages upm termination of lease for breach

3320. Subject 1o Section 3322, il o lease of real property is ter-
minated becanse of the jessee’s breach thereof, the measure of the
Jessor’s damages for such breach is the sum of the following:

{z) The worth of the excess, if any, of the rent and charges
equivalent to rent reserved ir the lease for the portion of the term
following such termination over the reasonable rental value of the
property for the same period.

(b} Subject to Section 3324, any other damages necessary
to compensate the lessor jor all the dewriment proximately caused
by the lessee’s breach or which in the ordinary course of things would
be likely to result therefrom.

Comment. Section 3320 prescribes the measure of the damages a lessor
is entitled to recover when the lense is terminated because of the lessee’s breach.

Under subdivisien (a}, the bagic measuve of the leszor's damages is the
excess of the unpaid “rent and charses equivaient to rent” under the lease
over the renizl the lessor can reasouably expect (o obtain by veletting the
property. In this context, “rent and charges equivalent to reat” refers to all
obligations the lessee undertakes in exchange for the use of the leased property.
For example, if the defaulting lossee had promised to pay the taxes on the
leased property and the jessor tould net reiet the property under a lease either
containing such a provision or providing sufficient additional rental to cover
the accruing taxes, the loss of the defauhing lessee’s assumption of the tax
obligation would be included in the damages the lessor is entitied to recover
under Section 3320.

The measure of damages fescribed in subdivision (a) is essentially that
described in Civil Code Section 3308 {superseded by this articley as enacted in
1937, The measure of darnages described in Section 3308 is applicable, however,
only when the lease 3o provides and 1he lessor chooses to invoke that semedy.
The measurs of damages described in Section 3320 is applicable in all cases.

Sybdivision {b) i3 included in this section in order Lo make it clear that
the basic measure of damages described in Section 3320 is not the limit of a
lessor's recoveralle damages when the lease is terminated by reason of the
lessee’s breach.

When a lease is terminated, it will usually be pecessary fov the lessor to
take possession for a time in order to prepare the property for reletting and to
secure 4 hew tenant. A lessor should be entitled to recover the rentals due under
the lease for this period if the damages awarded cre w put him in as
good a position as would performance by the lessee of his contractual obligations.
The lessor should also be entitled to recover for his expenses in caring for the
property during this time, for these ate expenses that he would not have had
1o bear if the lessee bad oot abandoned the property or breached the lease.

B
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In some cases, ton, a lessor may wish to give a lessee an opportuniiy to
retract his repudiation or cure his breach and resume his obligations under the
lease. If the lessor does s0 and the lessee does not accept the opporfunity to
cure his default, the lessor should be entitled to recover the full amount of
the rentals due under the lease for this period of negotiation as well as his

- expenses in caring for the property during this period.

In addition, the lessor should be entitled to recover for his expenses in
retakmg possession of the property, repairing damnage caused by the lessee,
and in reletting the property. There may be other damages necessary to com-
pensate the lessor for all of the detriment proximately caused by the lessee,
and if so, the lessor should be entitled to recover them also. Subdivision {b),
which is based on Civil Code Section 3300, provides that all of the other
damages a person is entitled to recover for the breach of a contract may be
recovered by a lessor for the breach of his lcase. This would include, of coutse,
damages lor the lessee’s breach of specific covenants of the lease.

Subdivision (b} is “subject to Scction 33247 in order to make clear that
the lessor’s attorney’s fees are not recoverable as incidental damages unless the
lease specifically provides for the recovery of such fees by either the lessor or
lessee.

Section 3320 has been made subject to Section 3322 in order to roake it
clear that, under Section 3320 as under the law relating to contracts generally

‘the defaulting lessee is not liable for any consequences that the lessor can
-reasonahly avoid. Moreover, if the lessor relets the property for a rental in

excess of the rental provided in the original lease, the damages the lessor is
entitled to recover under Sectina 3320 wmust be reduced accordingly.

R 3321, Lessee’s dawmages upon termination of lease for breach

‘3321, Subject to Section 3322, il a lease of real property is ter-
minated because of the lessur’s breach thereaf, the measure of the
lessee’s damages for such breach is the sum of the following:

faj The excess, if any, of the reasonable rental value of the
property for the portion of the term following such termination
over the worth of the rent and charges equivalent (o rent reserved
in the lease for the same period.

{h) Subject to Section 3324, any other damages necessary to
compensate the lessee for all the detriment proximately caused by
the lessee's breach or which in the ordinary course of things would
be Likely to result therefrom.

Commeni. Section 3321 prescribes the basic measure of the damages a
lessee s entitled to recover when the lease is terminated because of the lessor’s
breach. It s consistent with the existing California law. Siilfwcll Hotel Co. v.
Anderson, 4 Cal. 2d 463. 469, 30 P.2d 441, 443 (1935} (“The general rule of
darnages is that the lessee may recover lhe value of his unexpired term and any
other damage which is the natural and proximate result of the eviction.”)
Where appropriate, a lessee may recover damages for loss of good will, loss of
prospective profits, and cxpenses of removal from the leased property. See,
ex., Beckett v, City of Paris Dry Goods Co., 14 Cal. 2d 633, 96 P.2d 122
(1939); Jokuson v. Suvder, %9 Cal. App. 2d 86, 221 P.2d 164 (1950},
Rieckhold v. Sommarstrem [nvest. Co., 33 Cal. App. 173, 256 Pac. 592 {1927).

Section 3321 is subject to Sertinn 3322 to make dedr that the defaulting
lessor is not liable for any consequences that the lessee can reasonably avoid.
Subdivision (b} is subject to Section 3324 in order tuv miake clear that the
lessee’s attorney’s fees are not recoversble as incidental damages unless the

“Jease specifically provides for the recavery of such Jees by efther the lessor

or lessee.
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3322, {2) A party to 2 lease of real property that has been
breached hy the other part; wmay not recover for any detriment
catised by such breach that could have been avoided through the exer-
cise of reasonable diligence without undue risk of other substantial
detriment.

(b} When a lease of real property is terminated because of
the Jessee’s breach thereof and the lessor relets the property, the
lessor is not accountable to the lessee for any pofits made on the
reletting, but any such profit shall be set of agamst the Jdamapes
‘1o which the lessor is otherwise ewtided.

Comment. Under prior California Yaw, a Tessor could decline to retake
possession of leased property aiter it had been abandoned by the lessee and
could recover the full rental as it came due from time to time under the lease.
See De Hart o. Allen, 26 Cal. 24 829, 832, 161 P.2d 453, 455 {1945). Sub-
division (a} of Section 3322 substitutes for this rule the rule applicable to
contracts generally that a party to a lease that has been breached by the other
party may not recover for any detriment caused by such breach that could have
been avoided through the exercise of reasonable diligence. See RESTATEMENT,
Conrracts § 336 (1932).

Under prior Jaw, 2 lessor could relet properly after the original lessee has
abandoned the lease if he did so either on bis own account {in which case the
lessee’s rental obligation was terminated) or for the account of the lessee. See
discussion in Dorcich v. Time (O Ce., 103 Cal. App. 2d 677, 635, 230 P.2d
10 {1951). Atthough no case has yet arisen so holding, the eationale of the
California cases indicates that, if the lessor received a hizher rental when
reletting for the account of the lessee than was provided in the oripinal lease,
the lessee was entitled to the profit.

Under Section 3322, a lessor wha releis property after the original lessee
has abandoned it does so for his own account: and under subdivision (b} any
profit received helongs to the lessor vather than to the defaulting lessee. Profif
received on the reletting, however, reduces the damages suffered by the lessor
for which the lessee is Hable.

The rule stated in subdivision (b} is sinsilar to the rule applicable when the
buyer under a sales contract repudiates the sale and the seller vesells the goods
to mitigate damages. See Comn, Cope § 2706{6).

§ 3323, Ligquidated damages

3323. Notwithstanding Sections 3320 and 3321, upon zany breach
of the provisions of a lease of real praperty, lquidated damages may
be recovered if thev are provided in the lease and meet the require-
ments of Sections 1670 and 1671.

Comment. Section 3323 does not create a right to recover liquidated
-damages, it merely recognizes that such a right may exist H the conditions
specified in Civil Code Sections 1670 and 1671 are mer. Frovisions in leases
“for liquidated damages upon repudiation of the lease by the lessee have been
held to be void. Redmon v. Grakam, 211 Cal. 491, 295 Tac. 1031 (1931);:
Jack v. Sinsheimer, 125 Cal. 363, 58 Pac. 130 (1899}, Such holdings were
proper so long as the lessor’s cause of action upon repudiation of a lease was
either for the rent as it came due or for the rental deficiencies as of the end
of the lease term. Under such circumstances, there could be little prospective
uncertainty over the amount of the lessor's damages. L ader Section 1953 and
‘this article, however, the lessor’s right 1o damages accrues at the time of the
repudiation; and because they must he fixed before the end of the term, they
may be difficult to calculate in some cases. This will frequently be the case
if the property is leased under a perceniage lease. 1t may he the case if the
property is unique and its tair rental value cannot he determined. Accordingly,
Section 3323 is included as a reminder that the cases holding liquidated dam-
ages provisions in leases to be vord are no longer authorilative, and that in
some cases such provisions may be valid,
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So far as provisions tor Hquidated damages upon a lessor’s breach are con-
cerned. Section 3323 is declarative of the preexisting law under which such
provisions were upheld if veasonable. See 5Seid Pab Simg v, flarker, 197 Cal, 321,
4} Pac, 765 (1625).

§ 3324, Attorney’s fees

3324, (a) In addition to any other relief {o which a iessor or
lessee is entitled by reason of the breach of a lease of real property by
the other party to the lease, the lessor or Jessee may recover reasonable
attorney’s fees incurred in obtainiag such relief i} the lease provides
for the recovery of such fees.

(b) If a lezse provides that one party (o the lease may recover
attorney's fees incutred in obtaining relief for the breach of the lease,
then the other party ta the lease may also recover attorney’s fees
incurred in obtaining relief for the breach of the lease should he
prevail, The right w0 recover attorney’s fees under this subdivision
may not be waived prior to the accrual of such right.

Comment. 1eases, like other contracts, sometimes provide that a party
forced to resort to the courts for enforcement is entitled to a ressonable at-
torney’s fee. Section 3324 makes it rclear thai the femaining sections in the
article do not impair a party’s rights under such a provision,

Subdivision (b} is included in the section to equalize the operation of
leases that provide for the recovery of an altorney’s fees. Most leases are
drawn by one party to the transaction {usuaily the lessor}. and the other
seldom has sufficient borgaining power to requite the inclusion of a provision
for sttorney’s fees that works in his favor. Under Section 3324, it either party
is entitled hy a provision in the lease to recover attorney’s fees, the other may
recover such fees when fie is forced 1o resort to the courts to enforce his rights
under the lease. To prevent the provisions of suhdivision (b) from being nui-
Nified by standard waiver provisions in leases, the second sentence of sub-
thviston (b} prohibits the waiver of a party’s right to recover attorney’s fees
under the suhdivision until the neht acinally actrues,

§ 3325, Lessee's relief from lorfeiture

3325, Subject 1o the lessor's right to obtain specific enforcement
of the lease, ii a lease oi real property is terminated Decause of the
hreach thereof by the iessee or if the lesser abandons the lease, the
lessee may recover from the lessor any amount paid to the lessor in
consideration for the lease (whether designated rental. bonus, con-
sideration for execution thereof, o by any other term) thar is in
excess of (a} the portion of the total amount reqitired to be paid to
the lessor parsuant to the lease that is fairly allovable 1o the portion
of the term prior to the termination or abandonment of the lease and
(b) any damages. including liguidated damages as provided in Sec-
tion 3323, to which the lessar is entitled by reason of such hreach
or abandonment. The tight of & lessee 1o recover under this section
may not he waived prior to the accrual of such rght,

Comment. Section 3326 is designed to make the rules stated in Freedman
v, The Rector. 37 Cal. 24 36, 230 P.2d 629 (1031). and Caplan v. Schroeder,
36 Cal 2d 515,15 Cal. Rptr. 145, 364 P2d 321 (19611, applicable to cases
arising out of the breach of a2 lease. The Freedman cuse peld that a wilfuily
delauliting vendee under a contract for the sale ot real property may recover
the excess of his part payments over the damages caused by his breach. The
Caplan case held that x williully defauiting vendee could recover such an ad-
vance payment even thaugh the contract reciced that the advance payment was
in constderation for the execution of the contract, The cuurt Jooked hevond
the recital and tound that ihere was in tact no separate consideration for the
advance payment aside from the sale of the property itself,
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Similarly, Section 3325 will pernnt @ lessee to recover advance payments,
regaridless of how they are tesiznated in the jease. if the court finds that such
Pay¥ments are in facl in consideration for the lease and are in excess of the
dumages sulfered by 1he lessor as a resabt of the lessee's breach.

The lase sentence of Section 3325 s probably unnecessarv. The Freedman
and Caplan cases ave Lased on the Jirowisions of the code prohibiting {orfeitures,
These rules are appiied despite contrary provisions in vontracts, Ninetheless,
the sentence is included o make ;1 clear that the provisions of thiz section
migy not be aveided by the addition ‘o leases of provisions waiving rights
under this section. .

Section 1325 chonges the prios California law. Under the prior Caliiomia
law the right of a lessée to recover an advance pavment depended on whether
the advance payment was designared a securiry deposit {lessee may recover ),
liguidated damages {lesses Mray recoverl, an advaoce payment of rental (lessee
may not recovert. Canpare Warming v, Shapire, 118 Cal. App. 2d 72, 257 P.2d
May net cecover. or a honus or consideration for the executor of the lease {lessee
Y4133 (812,000 Terieited because desipnated as both s bonus and an ad-
vance payment of rental) with Thompson . Swirve, 95 Cal. App. 2d 619, 213
P.2d 740 (1930} fadvance payient of $2.800 held recoverable as a security
depusit). See discussion in Jofle. Remedies of Californiy Landlord upon Aban-
dounicat fv fescee, 35 Sn. Cai, L, Rev. 34, 44 {1961} and Note, 26 CaLtr.
L. Rev, 385 (1433}, See also Section 3322 and the comment to that section.

§ 3228, Unlawinl drtaincr actions

3326, {a) Nothing in this articde affects the provisions of
Chapter 4 {commencing with Section 11595 of Title 3 of Part 3 of
the Uode oi UCivil Mrocedure, relating to actions for unlawfyl detainer,
forcible entry, and forcible detainer.

{b} The bringing of an action snder the provisions of Chapter 4
(cominencing with Section 1139) of Tile 3 of Part 3 of the Code of
Civil Procedure does pot affect the rixhkt 1o bring & separate action
to recover the damages specified in this article: but there shall be no
recovery of danapes in the subsequent aciion for any detriment for
which a claim for damages was made ana detertnined on the merits
in the previous action,

Comment. Section 3376 is designed 1o clarisy the relationship between this
article and the chapter of the Code of Civil Frocedure relating te actions for
unlawiyl detainer, forcibile entry, and forcible detainer. The actions provided
for In the Code of Civil Procedure are desigrred to provide a summary method
of recovering possession of propesty. Those aciions may be used by a lessor
whose defauhiing lessee refuses to vacate the property after termination of the
lease.

Section 3326 provides the: the faet that lessor has recovered possession
of the propecty by an unlawfal detainer activn does ot preclude the bringing
of a later action w recover the damages 16 which be is entitled under this
article. Some of the incidental tiamages to which the lessor is entitled may
be recovered ir either the unlawinl delainer action or in an action to recover
the damages speciited bere. Under Section 3326, such damages may be re-
covered in either action: but the lessor is entitled o bt one determination
of the merits of a damages daim for any particular detriment.

SectioN 8. Section 3308 of *the Civil Code is repealed.

13308, The parties to any lease of real or personal property may
agree therein that if such lease shall be terminated by the lessor by
reason of any breach thereof by the lessee, the lessor shall thereupon
be entitled to recover from the lessec the worth at the time of such
temination, of the excess, if any, of the amount of rent and charges
equivalent to rent reserved in the lease for (he balance of the stated
lerm or any shorter period of time over the then reasonable rental
value of the prerises for the same period.
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The rights of the lessor under such agreement shali be cumulative
to abll other rights or remedies how of hercafter wiven Lo the lessor
by law or by the ternis of the Vease; provided, powever, that the elec-
tion of the lessos to exercise the remedy hercinabove permitied shalk
be hinding upen him and exclude recourse thereuiter te any olber
remedy for rental or charges equivalent o rental oF damages for
breach of the covenani i [ay such reat ot chatues accruing subsequent
1o the Uime of such tecnsination. The parties such lease may further
agree theréin that unless the reinedy provided by this secton is
exercised by the lessor within a specified time the right thereto shall
be barred. |

Comment. Section 3208 is repealed berause it is unnecessary. The vemedy
that Section 3308 siates may be provided 1o a lease is miade the general rule,
whether or not provided in the lease, under the provisions of the remainder
of the statute.

Sperion 9. Section 3387 5 is added to the Civil Code, to read:

1387.5. (a) A lease of veal property may he specifically enforced
by any party, or assignee of a party, to the fease when:

{1} The lease provides for the sransfer to the lessee at the
termination of the term of the lease of title to buildings or other im-
‘provements aifixed by the lessor to the leased property; or

(2) The lease contains an option which the lessee may exercise
at the termination of the lease to acquire title to buildings or other
improvements affixed by the lessor te the leased propetty.

(b) Noihing in this section affects the right to obtain specific of
preventive velief in any othet case where such reliel is appropriate.

Comment, Under the prior Catifurnia law, i a lessee defaulted in the
payment of rent, ahandrned the properly. of otherwise hreached the lease,
the lessor could refuse o terminate the Jease and sue (6 collect the rental in-
stallments as they accrusd. Becuuse the lossee’s obligation under a lease was,
in effect. specifically enforceable through a series of actions, leases have been
-utilized by public entities 1o finance the consiruction of public improvements.
The lessor constructs the improvement to the specifications of the public entity-
lessee, leases the property as improved to the public entity, and at the end
of the term of the lease ail interest in the property and the improvement vests
in the public entity, See, ¢.g , Deaw . Kuckel, 35 Cal. 2d 444, 218 P.2d 321
(1950); City of Los Angeles v. Offner, 19 Cal. 2d 483, 122 P.2d 14 {1942},
Sometimes the public entity’s right to atvuire the property or the improvement
is absolute under the terms of the agreement: sometimes it depends on the
exercise of an option. In either event, this system ni financing public iImprove~
ments would be seriously jeopardized il upon repuctiation of the lease by the
lessee the lessor’s only right were the right 1o recover damages measured by
the difference between the worth of the remaining rentals due under the lease
and the rental value of the property. See Section 3320,

Section 3387.5 has been added to the Civil Code, therefore, to make it
abundantly clear that a lease is specifically enforceable if it provides for the
transfer of improvements constructed on the leased property to the lessee at
the termination of the lease. Under Section 3387.5, it will be clear that a lessee
may not avoid his obligation to pay the lessor the full amount due under the
lease by abandoning the leased property and repudiating the lease.

Although Section 3387.5 may not be necessary inasmuch as agreements for
the transfer of interests in real property are wenerally specifically enforceable,
Section 3387.5 will avnid any uncertainty concerning the natare of the abliga-
tions that are assumed by the parties when entering into lease-purchase

“wEreements,

‘Sperion 10, Section 1174 of the Cade of Civil Procedure iz amended
“to read:
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1174, Tf upon the trial, the verdict of the jury, or, if the case
motteen ooy Doy the Sriibs of the coutt be in favor of the
plaintiff and against the defendant, judgment shall be entered for
the restitution of the premises: and if the proceedings be for an un-
law(ul detainer afier neglect. or failure to nerform the conditions or
covenants ui the lcase or agreement under which the property is held,
or afler default in the payment of rent, the judsment shall also declare
the forfeilure of such lease oy agreement {if the notice required by
Section 1101 of ihe code states the electior of the landlord to declare
the forfeiture thereod, hut if sush notice does not so state such elec-
tion, the lease or ugreement shall aot e forfeited.] [Material in
brackets defeted hy amendment, !

The jury or the court. if the proceedings be tried without a jury,
shall also assess the duamages accasioned to the plaintiff by any forcible
entry, or by any forcibie or unluwiul detuiner, allened in the cotnplaint
and proved on the trial, and find the amount of any rent due, if the
alleged unlawf(ui detainer be after default in the payment of rent.
Judgment against ihe defendant guilty of the forcible entry, or the
forcible or unlawful detainer, may be entered in the discretion of the
court either for the amount of the damages and the rent found due,
or for three times the amount so found.

When the proceeding is for an unlawful detainer after default in
the payment of rent, and the lease or agreement under which the rent
is payable has not by its terms expired, and the notice required by
Section 1161 has not stated the election of the landlord to declare the
forfeiture thereof, the court may, ani, if the lease or agreement s in
writing, is for a term of more than one year, and does not contain a
forfeiture clause. shall order that vxecation upon the judgment shall
not be issued until the expiration of five days after the entry of the
judgment, within which time the tenant. or any subtenant, or any
mortgagec of the term. or any «ather party interested in its con-
tinuance, may pay into the court, for the landlord, the amount found
due as rent, with inierest thereon, and the amwunt of the damages
found by the jury oi the court for the unlawful detainer, and the
costs of the proceedings, and thereupon 1he judgment shall be satisfied
and the tenmant be restored to his estale.

But if payment as here provided be aot made within five days,
the judgment may be enforced for its full amount, and for the pos-
session of the premises. In all other cases the judgment may be en-
forced immediately.

1

Comment. The language deleted from Section 1174 was zdded to permit
a lessor 1o evict a defaulting lessee and relet the premises without forfeiting
his right 1o lock to the lessee for any resulting deficiencies in the accruing
rentals. Under the pre-existing law, a lessor whose lessee defaulted in the
payment of rent had 1o choose between suing the lessee from time to time to
collect the accruing rentals and completely terminating the lezse and the lessee’s
obligation to pay any more rent. Costello v. Martin Bros., 74 Cal. App. 782,
786, 241 Pac. 388 {1925}, ‘

Inasmuch as Civil Code Sections 1933 and 1954 permit a lessor to recover
his damages for the loss of the futare rentals due under the Jease despite the
termination of the lease, the deleted language is no longer necessary.

Sec. FI. This act applies to all leases, whether executed, renewed,
ot eatered into before or after the effective date of this act, to the full
extent that it constitutionally can be so applied.

Comment, Section 1l provides thai this act is to be applied to leases
executed before as well as after its effective date. The purpose of Section 11
is to permit, insofar as it is possible to do so; the courts to develop and apply
a uniforin body of law applicable to all cases involving a repudiation or
material breach of a lease that arise after the effective datre of the act. The
section recognizes that the constituiional prohibition .gainst the impairment
of the obligation of contracts may Hmit the extent to which this act can be ap-
plied to leases executed before its effeciive date. But whether there is such a
constitutional limitation on the retroactive application of this act, and if so
what the extent of such limitation is, must be détérmined by the courts,



