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#he 8/5/66
Memorandum 66-46
Subject: Study 42 - Good Faith Improvers

We distributed a tentative recommendation on this subject for comments
in May. A copy of the tentative recommendation (dated May 10, 1966) is
attached,

Interested persons were informed by notices in legal newspapers and
State Bar publications that a tentative recommendation on this subject was
avallable., The tentetive recommendation also was printed in at least one
legal newspaper.

We received two comments on the tentative recommendation. These are
attached as exhibits to this memorandium:

Exhibit I (pink) - Professor Merryman (our consultant on this topic)

Exhibit II (yellow) - Richard D. Agay, Los Angeles attorney

Unless substantial changes are needed in the recommended legialation,
we suggest that the recomendation {including proposed legislation) be
approved for printing. Accordingly, please mark any suggested revisions
of the recommendation and comments on the enclosed tentative recommendation
80 that we can make any necessary changes before we approve i1t for printing
at the August meeting.

The following is an analysis of the comments on the tentative recom-
mendation,

Background portion of tentaiive recommendation

Professor Merryman guggests that the first sentence under Background
"seems to me to miss o point I tried very hard to make in the article,"

Although the first sentence is an accurate statement of the American
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common-law rule, perhaps the Tollowing footnote should be added to this

sentence:

Ithig is the American comman-law rule as stated in the cases,
Phe research consultant points out that this rule is based on
a dubious historical development. See research study infra

at U60-168, L2,

Comments on recommended legislation

Professor Merryman spproves the recommended legislation except for
Section 871.6 which he recommends be deleted. He takes the view that this
section "tries to spell it out too clearly, at the risk of mnaking the
procedure particularly cumbersome and expensive and of Llimiting Jjudicial
Aiscretion beyond what is reasonably neéessary or even desirable, I always
regist statutes that try to meke judges into clerks. This section of this
statute does just that." See Exhibit I (pink).

Mr. Agay, on the other hand, takes the lawyer's view and offers a
number of guestions and corments, most of which are designed to demonstrate
thot the statute does not esnswer all the questions that might arise. BSee
Exhibit II (yellow). We discuss his comments below. References are to
the nmubered paragraphs of his letter,

We think that the recommended legislatiosn represents a good compromise
between the flexibility desired by Professor Merryman and the certainty
desired by Mr. Agay.

Section 871.1

No corments.

Section 871.2

Mr. Azay suggests that "at least two addltional requirements be

imposed upon the improver to take advantage of the new legislation: (1)
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That he have a title insurance policy indicating his ownership (or a
policy of his landlord should the party be a tenant) and (2) That he have
a survey conducted by a licensed surveyor such that it appears that his
construction is being physically done on the property he owns,”

The addition of these two requirements would, in the opinion of the
staff, make the legislation inapplicable in the cases where it is most
needed: (1) where the improver's title is defective and he has no title
insurance, and {2) where the improver builds on the wrotig land because he
failed to have a survey made. If these two additional requirements were
irmposed to qualify a person as a good faith irprover, the statute ordinarily
would be of benefit only to the title insurance company or surveyor fron
whom the actual improver will normally have recovered his damages. Moreover.
it would not appear to be desirable to propose a statute the primary purpose
of which would be to permit negligent title insurance companies or surveyors
to recover but not to permit negligent improvers to recover.

The view we took in preparing this statute was that a landowner
should not be unjustly enriched at the expense of a good faith improver,
even though the good falth improver was negligent in not having a survey
made or in not obtaining title insurance., We think that this is a sound
position., It is recognized that the improver's negligence has created the
situation, and the court is given authority to take this into aceount in
devising appropriate relief under the recommended statute.

Section 871.3

No comments,



Seetion 871.4

Mr. Agay comments: "Is it impossible to comply under Section 871
[the series of sections beginning with Section 871.1?] without likewise
qualifying under Sections T4l and 1013.5% 1If it be possible to do so, then
the language of Section 871.4 would seem to require some modification.”

We do not understand this cosment. Section 871.Y4 states that if relief
under Section 741 or Section 1013.5 would provide adequate relief, then
relief is not to be granted under the new statule, See also Section
87L.5 (introductory clause). If relief under Scctions 741 and 1013.5 is
not adequate relief, then the new statute applies, We do not believe
that any modification of Section 87L.4 is necessary.

Section 871.5

Wo comments.

Section 871.6

Mr. Agoy reises a number of questions concerning this section., It is
apparent from the questions that he does not recognize that Section 871.5
authorizes the court to devise an appropriate remedy in any case where
the form of relief provided in Seection 871.6 would not substantially achieve
the objective stated in subdivision (a) of Section 871.5. We discuss below
the specific gquestions raised by Mr. Agay.

In his corment 2, Mr, Agay assumes & case where "there is an entire
city block with all but one or a few houses being located, and the physical
boundaries being located, one-half of a lot off of the true legal boundaries
as shown by the recorded instruments.” He asks: "Should not some considera-
tion be given for this type of problem such that the elections rust be

consistent by the persons in their capaclities as landowners and by the group
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of persons in their capacities as improvers?" The answer to this question
is that the case would not be decided under Section 871.6 but would be
decided under Section 871.5 if the various owners of the houses were not
able to agree on the remedy for all parties under Section 871.6. (If an
action were commenced hetween only two of the many owners and improvers

on the block, a judge possibly could treat the owners and improvers who
were not joined as necessary porties and require that they be jsined in the
action. This would hélp to avoid multipliecity of actions. We have not
researched this point.)

In his comment 5, Mr., Azay suggests that the wording of the valuation
sections should be clarified to show that the value of the improvement is
the value to the landowner and not to the improver, "By way of an example
the value of half g living room to one who has an entire house attached
to it and the other half of the living room is substantial. The value of
half of g living room totally unattached would be practically valuesless
if not valuelese to a land ovner and it should be this zero valuation which
should be taken intc account it would seem to me." The value >f the
improvement is recognized as "the amount by which the improvement (other
than one financed by a special assessment) enhances the value of the land.”
This language appears to take care of the problem that concerns Mr. Agay.
As far as his specific case 1s concerned, the court would probably decide
the case under Section 871.5 rather than Section 871.6.

In his comment 10, Mr. Agay reiterates his concern that the value of
the land be its wvalue to the owner., He is particularly concerned with the
case where the taking of a portion of the owner's land will reduce the value
of the remginder. In view of Mr, Agay's comments, we suggest that paragraph
{c)(1) on poge 16 be revised to read:
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(1) Determining the sum of (i) the value of the land
reasonably necessary to the convenient use of the improvement,
(ii) the reasonable value of the use and occupation of such
land by the good faith improver and his predecessors in interest,
aad (iii) the amount ressonably incurred or expended by the
owner of the land in the action, including but not limited to
any amount reasonably incurred or expended for appraisal or
attorney's fees, and (iv) where the land to be transferred to the
improver is a portion of a larger parcel of land held by the
owner, the reduction in the value of the remainder of the parcel
by reason of the transfer of the portion to the improver; and

In his comment 7, Mr. Agay asks what in the statute prevents the
improver from acquiring a land locked piece of property? In his corment
9, he asks what is "land reasonably necessary to the convenient use of the
Improvement? Does this refer only to the land surrounding the actusal
improvement or include land upon which the improvement is constructed es
well?"

We think that Section 87L.5 is satisfactory in its present form. The
"land reasonably necessary to the convenient use of the improverent” ineludes
not only the land upon which the improvement is constructed, but also the
land needed in connection with the improvement (which would include sufficient
land so that the improver would have access to the improvement). See the
Comment to Seetion 871.6 which states:

Where the inprovement is constructed on a large tract of

land, a problen may arise as to how much land is to be trans-

ferred to the improver if the election is made to sell the land.

The statute provides that in such g case the improvement and the

land reasonably necessary t2 the convenient use of the improvement

are to be transferred to the improver. This is the same in

substance as the standard used in nechanics’ lien cases. CODE

CIV. PROC. § 1183.1(a) (Land subject to mechanics® lien is "the

land upon which any building, improvement, well or structure is

constructed, together with a convenient space around the same, or

so much as may be regquired for the convenient use and occupsation

thereof, to be determined by the court on rendering judgment").

We recormend no change in Section 871.6 in response to the comments concerning

this point.
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In his comment 11, Mr, Agay objects to the method of election.‘ He
fails to recognize that the improver is entitled to make an election only
if the owmer fails to do s0 within-such time as the court prescribes. We
reccrmend that no change be made in the statute,

In his corment 11, Mr. Agay also suggests that the court require that
the improver post security in the event that he is forced to purchase
the land, such security to cover the cost of the land and other costs in
the proceeding. We see no need for such a provision, If the improver
does not pay the cost of the land and the costs of the action within such
time as the court specifies, the title to the land and the improvement
thereon is quieted in the owner as against the good faith irprover. See
§ 871.6(4a). Furnishing security would be a needless requirement in view
of our statutory schene,

In his corment 12, Mr. Agay states that under some circumstances the
swner should be entitled to have the improvement removed and to recover
the cost of removal. If this is the appropriate relief in the particular
case, the court can grant such relief under Section 871.5.

In his corment 13, Mr. Agay asks what happens if the owner fails
to make an election under Section 871.6 and the improver likewise fails
to make an election under that section, It is unlikely that such a case
will ever occur because the statute only applies if the good falth
jirprover seeks relief under the statute, Nevertheless, the statute does
not specify what relief should be afforded the parties when they both waive
their right 1o make an election under Section 871..6. Probably, if such aA
cage arose, the court would deny any relief under the statute. This could
be stated in the statute by adding the following sentence to subdivision

(e) of Section 871.6:
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If the owner of the land fails to make the election authorized

by subdivision (b) within the time specified by the court and

the good faith improver fails to make the election suthorized

by this subdivision within a roasonable time, which upon motion

of any party shall be fixed by the court, the esurt shall not

grant any relief under this chapter,

In his corment 1k, Mr. Agey asks "Should not any payments required of
the improver to the land owner be secured by a mortgage on the property |
being transferred? Under the recommended statute, the owner must be paid
for the land within such time as is designated by the court and installment
payments are not permitted. Hence, there is no occasion to use o mortgage.

In his comment 15, Mr. fAgay suggests that a maxinum periad of time
should be set forth in subdivision (g) of Section 871.6. Such a provision
is unnecessary and might unduly restrict the court!s power to achieve
subgtantial justice,

In his comment 16, Mr. Agay asks: "How is the following problem
resolved: The owner decides to sell but at the time has a large existing
deed of trust on his property. Must the improver take the property subject
to this trust deed and if not how is such a result avoided?" The holders
of the deeds of trust would be owners within the meaning of the statute,
anﬂ;thus, would be entitled t5 a voice in the election provided in subdivision
(b} of Section 871.6 and to part of the purchase price paid by the improver
uhder that section. Sinee the improver is required to pay full values for
the land as determined under subdivision (c¢), not only the possessory owner
but also the holders of the deeds 2T trust are entitled t2 be paid.

The statute doss not state specifically whot the court is to do with the
money paid by the irprover for the land and does not meke it clear that all
persons having an interest in the land must join in the election that the

owner is entitled to make. We suggest that subdivision (g) be revised as

indicated below and that a new subdivision (h) be added:
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(g) If the offer provided for in paragraph {2) of
subdivigsion (b) is made and accepted or if the election
authorized in subdivision (e) is made, the court shall set
a reascnable time within whi h the owner of the land shall
be paid the entire amount determined under subdivision {c).

If more than one person has an interest in the land, the persons
having an inter st in the land are entitled to receive the value
of their inferast fron the amsunt paid under this subdivigion.

(h)} If more than one person has an interest in the land
upon which the improvement was constructed, all such_Eersons
must join in any election under subdivision (b) -
in order that the election be effective.

Where the trust deeds on the property exceed its value, the varlous
trust deed holders will be paid the walue of their interest in the property.
The result may be that the "owner" will receive nothing and the last
trust deed holder will receive only the value of his interest which may be
less than his trust deed. In such a case, if the court determines that
this would not result in substantial Justice, it may devise other relief
under Section 87L,5.

Mnother situation where Section 871.6 would not apply would be where
only a portion of a larger tract is being taken and the deed of trust is
on the entire tract. There would be no easy way to segregate the trust deed
to the parcel taken and the part remaining. The proper remedy in such a
case would have to be devised under Section 87L.5. This could be made
clear in the comment to Section 871.6 if the Cormission believes that such
an addition to the comment would be Jesirable.

In his comment 17, Mr., Agoy asks: '"Likewise, how does an owner protect
himself against liens on the irprovement should he desire to5 acquire the
improvement instead of selling his 1land?” The answer is that the amount
paid by the owmer is to be paid to the persons having liens. BSee the secand
gentence of subdivision (f) of Section 871.6. Perhaps this should be stated
in the corment. Subdivision (f) could be revised to read:

G
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(f) 1If the election provided for in paragraph (1) of
subdivision (b) is made, the court may provide in the judgment
that the payment required by that paragraph may be made in such
installments and at such times as the court determines to be
equitable in the circumstances of the particular case. In such
a case, the good faith improver, or other person entitled to
payment, shall have o lien on the property to the extent that the
amount 80 payable 1s umpaid., The wmoney so paid shall first be
applied to dischorge any liens on the improvement,

We do not understand the relevance of Mr. Agay's corment L,

Respectfully submitted,

John H DeMoully
Executive Secretary
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STANFORD UNIVERSITY SCHOOL OF LAW

STANFORD, CALIFORNTA 94305

May 17, 1966

Mr. John H. DeMoully :
California Law Revision Commission
Room 30 Crothers Hall

Stanford, California

Dear John:

Thank you for showing me the Tentative Revision., I have
only two comments.

On the first page, the first sentence under Background
seems to me to miss a point I tried very hard to make in the
article. I suggest, in particular, reference back to pages
460-464 and 482 of my study in 11 Stanford Law Review,

The other comment goes to your proposed Section 871.6.
I think this tries to spell it out too clearly, at the risk
of making the procedure extremely cumbersome and expensive and
cf limiting judicial discretion beyond what is reasonably
necessary or even desirable. I always resist statutes that
try to make judges into clerks. This section of this statute
does just that. ‘ .

I know I need not lecture to you about the legal process,
I would just ask you to remind your Commission that there is
a judicial function; that legislators are not terribly good at
it, particularly when they are dealing in advance with a range
of problems rather than with one concrete case; and that if
you treat judges as clerks they will become clerks.

The rest of the statute seems to me to be very good, to
restrict itself to the legislative process, properly conceived,
and to make Section 871.6 loock odd - quite out of keppi with
the other provisions.

Cordjally,

34 n Henry Merryman
Professor of Law
JHM:ecr
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RICHARD D. AGAY

4
SANFORD M. GAGE ATTORNEY AT LAW TELEPHONE

. OLIVE 1-3380
oF SEL 63B0 WILSHIRE BOULEVARD - SUITE (400

LOS ANGELES, CALIFORWIA 20048
June 2, 1966 , N REPLY PLEASE REFER TOU

California Law Revision Commission
30 Crothers Hall '
Stanford, Califoranla 94305

Gentlenmen:

I believe that I have read an entire copy of your tentative recommen-
dations concerning the improvements upon | land owned by another person
48 same appeared in the May 30, 1966 edition of the Los Angeles
Metropolitan News. I would like to have 'another copy, however.

The article in the paper indicated that jou desired to have comments,
and 1t 1s with respect to that that I ofgﬁr the following questions
and comments: _
1. First, I assume that a basic assumption of those

considering this problam 1s that if one of the
two persons {the improver and the land owner upon which the
improvement is madeg must suffer, then sjch suffering must bhe
borne by the improver since the land owner 13 entirely blameless.
In part the following comments stem from ithe foregoing assumption.

2. Assume, for the moment, that there is an entire
c¢lty block with all but one or a few houses being

located, and the physical boundaries bein located, one<half of a
lot off of the true legal boundaries as sﬁown by the recorded
instruments. Without going into a detalled example, it appears to
me that one or several of the owners coulp be caught between
inconslistent elections by their neighbors and thereby be left with
elther too much or too little land. Should not some consideration
be given for this type of problem such that the elections must be
consistent by the persons in their capau?Ey as land owners and by
the group of -persons in their capacities as improvers?

5. The compensation to the land owner includes nothing
- for his loss of time and effort in connection with
the problem or the litigation following the problem., Thus it is
that the improvers negligence will or can force an undesirable and
uneconomic result upon the land owner. The proposed Section 871.2
recognizes that there is some degree of care required by the improver
{ne cannot ignore facts which should cause him to question his right
to so comstruct). I would suggest that at least two additional
requirements be imposed. upon the lmprover to take advantage of the
new legislation: (1) That he have a title insurance policy indicating
his ownership {or a policy of his landlord should the party be a
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tenant) and {(2) That he have a survey conducted by a licensed surveyor
such that it appears that his construction is being physlcally done
on the property he owns.

4, My brief reading of the proposals left questlons in
my mind as to whether or nat the existence of local
ordinances in terms of property linesor exlisting easements in terms
of property lines as shown en recorded maps especlally with relationship
to distance requirements for improvement purposes had been taken into
account in the proposed lesgislation.

5. I felt that the wording of the valuation sections
should be clarified to show that the value of the

improvement is the value to the land owner and not to-the improver.
By way of an example the value of half a living room to one who has
an entire house attached to 1t and the other half of the living room
is substantial. The value of half of a living room totally unattached
would be practically valueless if not valyeless to a land owner and
it should be this zero valuation which should be taken into account
it would seem to me. : :

6. Is i% impossible to qualify under Section 871 without
likewise qualifying under Sections 741 and 1013.57
If it be possible to do so, then the language of 871.4 would seem
to require some modlfication, ; .

7. What if a tenant under a long term lease constructed
o the improvement at a place which did notborder any
public street or highway? At the end of the leaseilf he were to
have mequired the property under Section B71 he would appear to have
scquired a land locked piece of property bounded in part by his
landlord and in part by the true owner. What protection 1s there

~ against such circumstances arlsing?

8. It would seem to me that ome who deslres to bring
himself within Section 871 should be willing to post
security tc meet the obligations which might be imposed upon him in

any Jjudgment rendered in the action. :

9. Under Section 871.6 the actual land itself upon which
the pmprovement has been made is apparently referred

to simply as "land reasonably necessary to the convenient use of the
improvement”. Upon my first reading I assumed that the foregoing
description meant to apply only to the land surrounding the actual
improvement. Could not the language be clarified such that 1t was
avident that both the land upon which the improvement was located
as well as the surrounding land was intended to be covered?
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10. Again in connectlon with value, 1t should seem that
"A&n ascertalning the value of the land (as opposed to
the improvement) the value should not be less than the value to the
owner. Again this might differ from the value to the improver. For
example an acquisition by the improver under Section 871 might so
reduce the size of the remaining parcel for the land owner as to
totally elmlinate the use fér which its acquisitlion was intended.

1l. I personally quarrel with the method of election,

I see no reason for giving the improver {the more
responsible party of the two)} the last chgnca in selecting whether
to buy or sell., It seems to me that once the land owner has been
put torthghelection of elther buying the 1mprovement or selling the
land that the improver should be bound by this decision and that
this should be a risk he takes by seeking the ald of the courts
under Section 8T1. In this connection 1t may well come to pass
that the lmprover is forced to puchase thé land and for that purpose
as well as for the purpose of meeting othér costs I suggest . - .
security peing deposited.

12, Under Section 871.6 (d) should not mention be made
of the fact that the owner shall alsoc be entitled,
should he so choose, to have Judgment for' the cost of removing the
improvement should he desire to do so in lieu of keeping it. I can
concelve quite readily of improvements on the land which would be
of detriment and no benefit to the land owmer a3 opposed to the lmprover.

13. Under Section B871.6 (e) what happens if the owner
fails to make an election and the improver likewise
falls to make an election°

14, Should not any payments réquired of the improver to
the land owner be secured by a mortgage on the
property belng transferred?

15. Under Section 871.6 {g) Iibelieve that a maximum
period of time should be ?et forth.

16, How is the following problem resolved: The owner
decldes to sell but at the time has a large existing
trust deed on hls property. Must the 1mp¢over take the property
subject to this trust deed and if not how is such a result avoided?

17. Likewise, how does an owner protect himsell against

liens on the improvement should he desire to acquire
the ilmprovement instead of selling his -land?

ngﬁs véry t{u%x,

I'

-~
:

d:_ R ‘/& J..._‘_)"‘-"
' RICHARD D. AGﬂY
RDA:mg _ ,




