wo3(L) 8/8/66
femorandum 66-45
Subject: Study 63(L) - Evidence Code (Evidence Code Revisions)
Attached to thls memorandum are two copies of a proposed reccm-
mendation to revise the Evidence Code. Also zttached are the following
exhibits:

Exhibit I (pink) - Statutes of 1865-66, Chapter 281. This is
the source of Bvidence Code Section 1605.

Exhibit II (yellow) - Comments of California Iand Title Association
on Evidence Code Sections 1600, 1602, 1603, 160k,
and 1605.

Exhibit ITI (green) - Comments of District Attorneys Association on
Evidence Code Sections 402, L03, 12, 413, and
hik. (The objections to 412, 413, and 414 are
most  because the Cormisgion removed those
sections from the recommendation at the last
meeting. )

Section 402

You will note that the district attorneys object to the proposed
amendment to Section 402. Their position is well-summarized by Mr. Deen,
District Attorney of Ventura County.

The proposed amendment would provide ancther "sand bag" error
for the defendant. Under the proposed wording of the section the
defendant could deliberately remain silent while the court by in-
advertance determined the minor question on the admissitility of a
confession based on voluntariness or Dorado or Massiah or what
have you in the presence of the jury and then later magnify the
error on appeal.

To refresh your recollection concerning this section and the reason
it reads as it does: The predecessor of the provision appeared in the
Cormission's tentative recomrendation on Article 1 of the Uniform Rules
of Evidence (6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES ot 19) ana
in the preprint of the Evidence Code that was published in September of
196k, 4as it appeared in the preprint bill, it provided:
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«+ + » but in a criminal zction, unless otherwise reguested by the
defendant, the judge shall hear and determine the gquestion of the
admissibililty of 2 confession or sdmission of the defendant out

of the presence and hearing of the jury.

Gorden REinger of the Attorney General's office appeared at the October,
1964, meeting and objected to this provision. He aprarently construed

the provigion to mean that the court was required te hold the hearing in
the presence of the jury if the defendant so requested. He proposed a
revision either giving the judge discreticn in all cases to hold the hear-
ing out of the presence of the Jury or reguiring a hearing out of the
presence of the Jury in all cases. The Commission then revised the section
to delete the phrase "unless otherwise requested by the defendant.” The
Evidence Code as proposed to the Legislature contained this revision (7
CAL. IAW REVISION CCMM'N, REF., REC. & STUDIES at 57}.

After the proposed Bvidence Code was introduced into the legislature,
the District Attorneys Association requested the committecs hearing the
bill to defer consideration until s committee of district attorneys
could go over the bill and meet with the Cormission and its staff to discuss
any disagreements. Hearings on the bill were deferred as requested, and
a comnmittee of district attorneys met with the staff in March of 1965
and attended the Commission meeting of March 1965. The District Attorneys
had a few major objections and several minor suggestions. Among the nnjor
objections was an objection to Section 402 as it then appeared in the bill.
Memorandum 65-10 contains the following discussion:

The district attorneys are concerned that Sectlon k02(b) will
unduly extend trial tire in cases where a confession or admission

is offered. There 1s no questicn raised concerning the voluntari-

ness of a confession in most cases and the preliminary hearing is

guite perfunctory. Thnere is no need to dismiss the jury in these
situations. They suggest that the hearing be held out of the
presence of the Jury conly if the court in its discretlon requires

or only if the defendant s0 reguests.
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In rvsponse to the District Attcrneys' objection, the Commission amended
Section 402 0 read as it now does. {ertain other changes were made in
the bill to meet the District Attorneys' objections and several comments
were revised to solve minor problems. The Commission declined to make
some of the major changes suggested. PFor excmple, the wprovisions on
declarations against penal interest and withdrawn pleas of guilt were
left unchanged.
Eut in the light of the acticon taken, the mimnutes state that:

» « . the District Attorneys' Association agreed to support

the blll in its present form [2s amended March 23, 1965],

withdrawing all previous objections and reserving only an

objection to subdivision {e) of Section 788, as to which the

nesceiaticn wouid  prefer to retzin intact the existing law.
The amendment now proposed to Section 402 is somewhat similar to the
provision originally proposed. The principal difference is that the originsl
verslon required a request from the defendant while the proposed version
would require an express waiver that is made a matter of record.

The District Attorneys have again raised the objection to the proposed

amendment to Section 402 that they raised to the section in 1965. The
question for the Commission is whether to propose the change in the light

of the objection. The change ecan be justifisd only hy second thoughts on

the matter, not by intervening events; for Jackson v. Dennc--our cited

Justification for change--was decided in June, 1964, before any of the
changes in the section were rmade.
Section 403

Woodruff J. Deem, District Attorney of Ventura County, approves the
proposed revision of Section 403. The Commission at the last meeting decided

not to rake the change and to leave the section as enacted.
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Section 1600

The land Title Association approves the proposed classification of
the presurption in Section 1600 a&s & presumption affecting the burden of
proocf. It suggests certain drafting changes:

The Iand Title Association suggests a definition of "official record”
in the Ewvidence Code. Such a definition could contain what other require-

]

ments must be met to qualify a record as an "official record. Section
1351 of the Code of Civil Procedure contains no such definition and we

gee no need to add one here, Section 1951 does provide, however, that the
original document, when acknowledged as provided in the Civil Code, may
be read in evidence "without further proof." Perhaps it is this require-
ment the Iand Title Association is referring to. If so, Evidence Code
Section 1451 seems to cover the matter.

The Iand Title Association asks whether “"official record” neans a
record of official writings only, noting that the title of the chapter
refers only to official writings. Section 16C0 relztes only to the record
itself, which is an official writing. Tt may be used to prove the original
document, which may be a private writing.

The Land Title Assaciation suggests the use of "instrument" in addition
to "document." It refers to Covernnent (ode Section 27280 which provides:

27280. Any ianstrument or judgment affecting the title ta

or possession of real property ray be recorded pursuant to this

chapter.

Scme cases have arisen construing the word "instruwment” as used in the
recording aets. They state thet ar instrument is some written paper
[document{?)] signed and delivered by one person to another transferring

the title to or creating a lien on property, or giving a right to a debt

or duty. Hoag v. Boward, 55 Cal. 564, 565 (1£80).
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The DeWolfskill case cited in Exhibit IIT held that a notice of appro-
priation of water is not an instrument and therefore was not required

to be acknowledged before being recorded; lence, the recorded notice

was sufficient despite the lack of acknowledgement. The Hale case cited
in Exhibit JII held that a receipt was not an instrument zan? was not
entitled to be recorded under the recording acts and, hence, no one was
charged with constructive notice of its terms. The Hoag case cited in
Exhibit IIT held that a writ of sttachment or a judgmeni was not an
instrument and, hence, a grantee under an unrecorded deed was entitled
to prevail over a vendee 2t 2 sheriff’'s sale urnder s recorded attachment
writ. Cther cascs bave keld that a judgment or a 1is rendens is net an
instrument. The rationale of these cases is that liens not created by
instrument attach only to the interest then cwned. If the owner has
conveyed his interest by unrecorded deed, the lien can attach to nothing.
However, under Civil Ccde Section 1107, a subsequent instrument executed
by the property owner himself to a good faith rurchager will prevail
over a prior unrecorded deed.

All of these cases deal with the recording acts--construing the
provisions specifying the docurents entitled o be recorded and the con-
ditions that rust be met before recording is effective. HNone of the
cases bas intiroted that an "instrument” is not a "document,” they have
rmerely held that not 211 documents are instruments. An instrument is a
document of & particular kind. We think, therefore, that the proposed
revision 1s unnecessary and redundant. But, otherwise, we have no objection
to it.

Section 1602
The Iand Title Asscciation recormends the classification of the
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presumption in Section 1602 (reccdified in the Public Resources Code) as
a presumption affecting the turden of proof. The staff recormends that
it be redrafted to provide a hearsay excepticn. The Land Title Associa-
tion committee states that "no member of the Subcormittee considers him-
self an expert in mining law." But it suggests that the presumptions:

. . . has had applicetion with respect to the industry for the

reason that in extended-coverage insurance of patented mining-

titles, the date of location of the clain upon which the patent

is based hzs been deemed material in eveluating undervriting-

risk relative to possible claims of adverse LOSSeSS0rs.
This comment is a little difficult to understand. The issuance of the
patent conveys the government’s title to the patentee, and since there
can be no adverse possession against the government, prior adverse posscE=ors
have no title that cen prevail against the patentee. A grantee of a
patented title, therefore, would be concerned only with the rights of
subsequent adverse possessors, not prior, unless there was some irregu-
larity that would sulject the patent itself to attack. Insofar as the
regularity of the patent is concerned, the patentee would he concerned with
adverse claiments =t the time of issuance or within two years before.
The real significance of the date of location lies in the relative clains

of surface owners to subsurface rights in veins that meet or cross below

the surface. Our prior nemo explains this problem as follows.
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A party's rights in a mining claim are regulated by both federal and

state law. Of prime importance under both laws is the "location" of the
mining claim., Iocation confers a property right in the location and the
minerals found there. To validly establish a location a person must find
& mineral vein or lode, he must distinetly mark the boundarles of his
elaim on the ground surrounding the vein or lode, ard he must post a
notice of the claim at the point of discovery which identifies the locator,
describes the location, and gives the date of location. The notice of
location way aleo be recorded within 90 days after the posting of the
notice at discovery site, but failure to record does not impair the locator's
rights in regard to any person who has actual knowledge or notice of the
location. A person forfeits his right to a location unless he continues
to perform at least $100 worth of work (called assessment work} on the
site each year. After occupying the location for two years, the locator
may secure & patent to the site from the federal government. There is
no requirement that a patent be obtained, but a patent perfects the
locator's title so that it can no longer be divested by fallure to work
the claim. The owner of a claim acquires the right to all of the minerals
in any vein or lode the apex of which is contained within the surface
boundaries of the location. That 1s, the owner of the claim acquires the
right to all of the minerals in the vein or lode even where the dip of
the veln extends beyond the vertical extensions of the surface sidelines
of the claim. This "extralateral" right, however, does not extend to the
minerals in the vein that are beyond the extensions of the end lines of
the clsim.

aceticon 1602 of the Dvilgnce Code provides, in cffect, that a recital
of tie datc of location of a minerel claim contained in a United States
Potent for Mirernl Lonle "1s pripe foele ovilence of the dote of such

location.” The significance of the provision lies in the fact that the
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owner of & mining claim hag the right to all of the minerals in a vein or
lode, the apex of which is within the surface boundaries of the claim,
even though the vein or lode extends beyond the vertical extension of the
surface sidelines of the claim. Where two veins or lodes intersect or
unite, the right to the minerals at the point of intersection or below the
point of union is given to the owner of the claim which was located first.
Thus, the date of location can be of considerable significance when con-
flicting subsurface rights are involved.

In Champion Mining Company v. Consollidated Wyoming Gold Mining Company,

75 Cal. 78 (1888), the owner of one mining claim sued the owner of another
mining claim for taking certain minerals that the first owner claimed were
his., Two velns or ledges had been followed by the respective parties from
their respective claims down to a point of union 500 feet below the surface.
The defendant sought to prove the date of the location of his claim by the
preliminary papers and proceedings filed and had in the United States Iland
Office prior to the issuance of his patent. The application for the patent
stated that the mine was located in 1851 or 1852. It also stated that for
the two years preceeding the application {in 1873) that there had been no
opposing or adverse claims to the property. Since United States law re-
guired actual possession without adverse claim for two years prior to the
issuance of the patent, the defendant contended that the issuance of the
patent established that the mine had been located at least as early as

1871. The Supreme Court held that it was unnecessary to determine the
propriety of the trial court’s ruling admitting the evidence of the

patent application proceedings, because there wse no evidence that the
vleintiff!ts location was prior to the date of the defendnnt's patent

itself. But the court indicated anyway that "we would be strongly inclined

to hold such ruling [admitting such evidence] to have been erroneous. "



Although the word "hearsay" is not used, it appears the basis for the
ecourt!s inclination was the hearsay nature of the evidence offered.

There seems to be & good possibility, then, that the predecessor of
Evidence Code Section 1602 was enacted in 1905 merely to provide a hearsay
exception. It would be difficult to justify giving the recital more weight
than that by means of a presumption because the recital is usually based
upon self-serving statements made in an ex parte application or proceeding.
Accordingly, we recommend that the section be revised to provide a hearsay

exception only instead of a presumption.

e have written to Justice Regan, since he is familiar with mining
law, to see if he can provide us with some advice on this subject. We
will bring his reply to your attention when we receive it.

Section 1603

The Iand Title Association agrees with the classification as & pre-
sumption affecting the burden of proof.

The Iand Title Assoclation suggests that "official" te inserted before
tyecord” to conform the drafting to Section 1600.

Section 1E0h

The Tand Title Association concurs that no amendment is needed.

Section 1605

We have attached Chapter 281 of the Statutes of 1865-66 as Bxhibit I
so that you cen see the source of the seckion. The comment describes 1ts
purpose, and the Iand Title Association concurs in the staff's recommendation
relating to it. This section has not teen acted upon as yet by the
Commission.

Respectfully submitted,

Josepl. Be Larvey
Asgistant Excoutive Secretary
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mmoéé-hs ' EXHIBIT 1

Biz

ATATUTES OF CALIFORNI1A,

" Onar. COLXXXI~An dct to provide for the presersation of the

i

Spanish arclives, title papers of land claims, and recoriis relating
therato, in the curtody of the United States Surveyor- General for

California. .
[Approved Mereb 26, 1888.] .

The Pe the Siate Californie, * mled vn Semale and
vk o Angnb{;{ do c{ad ) ;'ultum.- "

Sgorton 3. It is horoby made the duty of tho Soerotary of
Stato of Californin, by aad with tho consont of the Surveyor.
General of tho United States for California, 1o couse all tho orig-

" inal Spanish title papera relating to land elaims in this Siate,

§

Copy for
S,

Swparvislon
of work.

Trazaiallons
0 ba
videncs.

derived from the Spanish or Moxican Governments, oand now on
£ilo it Lhie archivesin tho cnstody of the said Survoyor-General,
1o be pc:lrpatnnted and anthenticated in the manner horeinafter
rovided.

r Ske. 2. All original gronts and documents in tho Spanish
languago, relating to the title of Jandn in thie Stato, with accs-
ratc transintions thoroof, shall ba earefully engrossed in suitable
books, 1o bo provided for that parposo.

Sec. 8. Thore shall bo carciully propared a dulﬂimm copy of
said records snd translations for each county in tho State of all
1itlea to land clnima within the limits of eaid connty, which eopy
shiall be placed in the custody of the Connty Iecordor thercof,
and bo and boeome a pert of the publio rocords of puch county.
" Suo. 4. The oxceution of the work ealled for in soction two
of tlie Act shall be under the sapervision of Rufus C. Ilopkins,
Keeper of Archives in tho offico of aaid Surveyor-Gonoral,

Sk, 5. hese records shall in ench caso bo authentiented by
tho said Surveyor-Genoral, under his scal of cffico, and ibe said
sranalations by tho said Jeopor of Archivos, undor his oath, and
thereafter be made reevivable as prime fcio ovidonco in.all tho
Courts in this Stato, with like force and offect ns tho originals,

_and withous proving the exccniion of such originala.

e

. ing and translating

Suc. 6. Tho suni of eight thousand dollaraia horaby appropri-
atod out of any monoys in tho Siste ‘Cronsury not oihorwise
appropriated for tho }wurposo of paying tho oxponies of engross-,

the said Spanish records and iranslstions
provided for in this Act, and the Controllor of State is hereby
suthorized and divectod to draw his warrants jor portions of
waid sum froni timo Lo timo, n8 they shall become due, upon iho
coriificate of enid Kuoper of Arghivos, npproved by the Secre.
tary of Htato, nnd tho Tressurer of State is heroby authorized
and dircetod to pay the eame out of any monoy in the State
Treasury not othorwise approprinted ; provided, 1hat tho cost of
ongroasing shall not excesd, per folio, the chargos authorized 1o
b made by the Recorder of the County of San Francisco for o
liko ciass of worlk, and sho mt;of transiation abnil not excesd
that now allowod for translating the Btate laws into Hpanish, '
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@ MOME OFFICE

Title Insurance and Trust Company

FOLINDIED 22093

433 30T SPRING STREET - LOS ANGELES 54 - MADISOMN &-2411

BRIANT H. WELLS, JR, i . ERNEST J. LOEBBECKE
PRESIDENT August 1, 1506 CHAIAMAN OF THE BOMRD

Mx. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30 Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr, DeMoully:

This is written to you in my capacity as Chairman of the Legislative
Committee of the California Land Title Association.

There is enclosed, as responsive to your letter of June 6th addressed
to Mr. Carl Weidman of the California Land Title Association, a
Report of Subcommittee on Statutory Prepumptions Relating to Real
Property. This report is dated July 28, 1966 and has been approved
by the Legislative Commitlee of the California Land Title Asswciation.

Yrr your letter of June 6th to Mr., Weidman you also indicated that you
golicit our advice on varicus other presumptions and their olassification
in the Evidance Code. OQur Subcommittee, which has submitted the enclosed
report, is being eontinued for such purposes and in due ccourse intends

to report further to you. '

You have also asked us to render a report on the Ficlitiocus Name Statute
and on your tentative recommendations relating te the Good Faith Improver
of Land Owned by Another. It is anticipated that reports on these
subjects should be forthcoming within the next several weeks.

v, truly yoprs,
?é P

Floyd B. Cerini
Cheairman, Legislative Commitlee
California Land Title Association

PBC/ob
encl.

ce:  Mr., David T. Griffith, Jr.
Mr. Carl E. Weidman




TO:

SUBJECT ;

DATE:

LEGISLATIVE COMMITTEL, i
CALIFORNIA LAND TITLE ASSQUIATION

REPORT OF SUBCGMMITTEE ON STATUTGRY PRESUMPTIONS
RELATING TQ REAL PROPERTY

JULY 28, 1966

The Subcommittee (of the CLTA Legislative Committee) on Statutory
Presumptions Relating to Real Property hereby wmakes its revised
first report to the Committee.

The new California Evidence Code, adopted by the 1965 Legislature,:
becomes operative on January 1, 1967. Included within the Code

are statutes relating to presumptions, some of which are restate-
ments of statutes formerly contained in the Civil, Civil Procedure,
and other Codes and some of which ars codifications of principles
theretofore established only by case-law. The Cobey-Song Evidence
Act, which enacted the Evidence Code, also repealed certain sections
in other Codes without re-enactment in the Evicence Code, one of
the results of which is the elimination of certain statutory
presumptions formerly set forth in the (ode of Civil Procedure.
Such repeals likewise become opevative on January 1, 1967.

The Cziifornia Law Revision Commission is preparing legislation
classifying all the preswnptions in all the California Codes.
Such-classification is comprised of three categories: as
nreswiptions affecting the burden of producing evidence, as pre-
sumptions affecting the burden of proof, or as heresay exceptions.
In this connection, by letter of Jume &, 1966, addressed to Carl
Weidman, CLTA Executive Vice President, by John H., DeMoully,
Executive Secretary of the California Law Revision Commission, and
referred to the Subconmittee, the Commission requests the advice
of CLTA as to the appropriate classificatien for the presumptions

{including the statutory provisions that make certain evidence

"mrima facie evidence') relating to real property and mining.

In addition to the CLTA's recommending classification of the
respective presumptions, the Commission has requested that CLTA
advise it as to the manner in which the CLTA membership interprets
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v

the relevant exlsting statutes in writing title insurance, indicating
that the Commission wishes to codify existing law and practice rather
than changs it.

The Commission is most immediately concerned with Evidence Code
Sections 160G, 160Z, 1603, 1604 and 1605. As to the classification
of the presumptions in those Sections, receipt of CLTA's advice

is asked by August 1, 1966. In view of the CLTA Legislative
Committee meeting scheduled for July 28, 1966, the Subcommittee

has basically confined this first report to such immediate concern
of the Commission.

There is attached to this report, for assistance in evaluating the
recommendations of the Subcommittee, the specific statutory provisions
of the five Evidence Code Sections dlscussed their respective
predecessor code sections, and certain other Evidence Code Sections
referred to in the recommendatlons.

As one of the cornerstones in the public pelicy underlying the creation
of certain types of presumptions is the stability of titles to property
(see Evidence Code Sec. 605), the Subcommittee has, in some instances,
included recommendations or comments as to the structure or language

of the five Evidence Code Sections concerned, from the standpoint of
problems which might confront the title insurance 1ndustry

Evidence Code Sec., 1600

Recommendation No. 1:

The Subcommittee concurs with the Commission Staff's Tecommendation
as made in the latter's Minutes of May 27-28, 1966, and recommends that
the presumption established by Sec. 1600 be classified as a presumption
affecting the burden of proof,

Comment:

Such a classification tends to support the record title to property
by requiring that the record title be sustained unless the party attacking
that title can actually prove its invalidity (see Evidence Code Sec. 606).
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Recommendation Na. 2:

The subcommittee recommends that, with respect to Sec. 1600
as well as other Evidence Code Sections, a definition of "official
record” be established in the Evidence lode, and, that upon such
establishment, subparagranhs (a) and (b} of Sec. 1600 be deleted
in thelxr entirety.

Comment :

The Subcommittee does not find a definition of “official record"
in the Evidence Code. Under Sec, 1600, even though “the record is in
fact a record of an office of a public entity' and "a statute
authorized such a document to be recorded in that office', what
other aspects must such record possess to qualify it as an Yofficial"
record sufficient to raise the preswmption? Apperently, meeting the
standards expressed in said subparagraphs (a) and (b} is insufficient
to make an Yofficial® record as such subparagraphs are cast as
additional conditions to be meT by an Yofficial' record. As Sec. 1600
lies within Chapter 3 entitled "Official Writings Affecting Property",
dees an "official record" as used in Sec. 1600 mean only a record of
an official writing? The County Recorder's Office is mainly composed
of records of private writings. Would they be deemed excluded from
the benefits of Sec. 16007 (The same problem is evidenced in Sec.
1532). If "official record" be suitably defined in the Code, such
definition could include the amatters cast as conditions in said
subparagraphs (a) and (b}.

Recommendation No. 3:

The Subcommittee recomiends that wherever the word "dacwaent"
appears in Sec. 1600 the same be amended Lo read "instrument or
document'.

Comment:

The teram "instrument' was used in the predecessor statute
{C.C.P. Sec. 1951} but has been transposed inte the word "document"
in Sec. 1600, The term "instrument" has been construed to have a
specific meaning by case-law, particularly where such term relates
to recordation in the office of the county recorders. See, for
example , Sec. 27280 of the Government (ode and the following cases
interpreting the word “instrument" as used in such Code section:
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DeWolfskill v. Smith, 5 Cal. Apb. 17 [1007), Hals v, Pendergrast,
42 Cal. App. 104 (1919}, and Hoay v. Howard, 55 Cal. 564 (1880).
The Subcommittee considers that the specific term, "instrument!,
because of such case-law interpretation, should be used in Sec.

1600, aiong with the word "document' to cover personaliy items,

Recommendation No. 4:

The Subcommittee recommends that, in the event the Evidence
Code does not elsewhere provide that certified copies of the
record of the type of document mentioned in Sec, 1600 are
admissible in evidence, either Sec. 1600 be amended to so provide
or a separate section of the Evidence Code be enacted to provide
for admissibility of certified copies of public entity records.

Comment:

The Subcommittee notes that Sec. 1851, C.C.P., upon which
said Sec. 1600 is based, specifically designated the method of
introducing into evidence the record of the documents concerned;
that Sec. 1600 does not include such specific designation; and
that, with the repezl of Sec. 1831, C.L.P., the benefits of such
designation would appear to be lost.

Industry Application of Predecessor Statute:

The Subcommittee believes that the title insurance industry
has regarded the iantrovducticn inte evidence of a record of a document,
of the type and in the Hanner as provided in See. 1951, C.C.PB,,
as establishing a rebuttable presumption of the existence and content
of the original instrument and of its execution and delivery by each
person by whom it purports to have been executed, and that partially
because of such viewpecint, the industry has not deemed it necessary
to consider or require the surrender to it of all effective original
documents upon which the title evidence and assurances which it
issues are based. '

Evidence Code Sec. 1602,

Recommendation:

The Subcommittee recommencds that the statement of the date
of locaticn contained in a mineral patent, as contemplated by
Sec, 1602, be classified as a presumption affecting the burden of
proof.
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Comasent :

The Commission was unsble to agree as to the classification of
this Section, and its Minutes of May 27-23, 1966, directs its staff
to check this question of classification with those persons connected
with the title companics who are experts in mining law. No member of
the Subcommittee considers himself an expert in mining law. The
recommendation of the Subcommittee is based upen its opinien that,
a2s the priority of a mining-title patentee, upon issuance of the patent,
relates back to the date of the location of the claim, the recommended
classification for the presumption inures to the stability of the
record title of the patentee and his successors over non-record claimants.

Industry Application of Predecesseor Statute:

The Subcommittee believes that Sec. 1927, C.C.P. has been
regarded by the title insurance industry as establishing a rebuttable
presumption that the date of location so stated in the mineral patent
is in fact the date of location. Such presumption has had application
with respect to the industry for the reascon that in the extended-
coverage insurance of patented mining-titles, the date of location
of the claim upon which the patent is based has been deemed material
in evaluating underwriting-risk relative to possible claims of adverse
POSSEsSSerS.

Evidence LCode Sec. 1803.

Recommendation Ne. 1:

The Subcommittee concurs with the Commission Staff's recommendation
as made in the latter's Minutes of May 27-28, 1966, and recommends that
the presumption established by Sec. 1603 be classified as a presumption
affecting the burden of proof.

Comment :
Such a classification tends to support the record chain of title.

It obviates the need for independent proof of the steps leading up
to the officer's right to sell the realty (for example, the judgment,
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(d)

Comment :

classification.

Page Six '

the execution, und the sale upon which s sheriff's deed is based);
it furthermore cbviates the need for proof of a chain of title prior
to the execution of the deed,

AR

Recommencation No.

The Subcommittee recammends that, if a cefinition of “official
record” be established in the Evidence Code (as ypecommended in the
Subcommittee's Recommendation Ho. 2 for Sec. 16007, the word "record”
appearing twice in the sixth line of Sec. 160% be preceded by the
word "official®, :

While the reference in Sec. 1603 to the county recordsr's office
is probably sufficient to identify which record the statute is referring
to, it would be more comsistent, in view that Sec, 1603 is grouped in
Chapter 3 with statutes like Sec. 1600 which employs the term “official
record", to utilize the same terminology in Sec. 1603,

Industry Application of Predecessor Statute:

The Subcommittee believes that Sec. 1928, C.C.P. has been
considered by the title insurance industyy as establishing a rebuttable
presumption that the property or interest described im such a deed
was thereby conveyed to the grantee therein named, wnd that, although
industry practice requires examination of the regularity of the court
proceedings which are the source of che legal process authorizing the
officer's conveyance, the statute is given sipnificant weight as a
basis to presume the officer’s conduct and other steps pursuant to
the court's process, as being sufficient relative tc insurance of the
vesting of record title based upon his deed of conveyance,

Evidence Code Sec. 1605.

Recommendation Mo, 1:

The Subcommittee concurs with the Commission Staff's recommen-
dation as made in the latter's Minutes of May 27-28, 1966, and recommends
that the rebuttable presumption established by Sec. 1604 needs no specific

Comment ;

The Commission considers that Sec. 1604 requires no amendment
as to classification as the section indicates the proof required to overcome
the presumption; the Subcommittee concurs. j
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Recommendation No. 2

The Subcoumittee recommends that the language in Sec. 1604
which reads "is holding the land for nining purposes' be amended
to read "was holding the land for mining purposes'.

Comment :

The test of priority for overcoming the presumption is based upon
the adverse party's pessession or holdiﬁg at a past date, namely
at the time of the location or time of filing the preemption claim.
The phrase in Sec. 1604 relative to adverse possession of the adverse
party is correctly cast in the past terse; the phrase relative to
Lolding for mining purposes by the adverse party should also be
cast in the past tense,

The Subcommittee finds no definition of "certificate of purchase' in
the Evidence Code. It is aware of various types of such certificates
in Federal and State Acts. e.g. the California Act of April 13, 1859,
providing for issuance of such cextificates to purchasers of swamp
lands in California. If a “certificate of nurchase'" would be deemed
to include a “certificate of sale" as LBpon execution, a problem

as to stability of titles to real property could be raised.

Industry Application of Predesessor Statute:

The Subcommittee bslieves that Sec. 1825, C.C.P. has bheen
regarded by the title insurgnce industry as establishing a rebuttable
presumption that the holder or assignee of such certificate is the
owner of the land, but that such cwnership is of the equitable title
rather than the legal title. Such presumption has had no significant
application with respect to the industry for the reason that the industry
normally declines to write insurance of unpatented titles based on
certificates of purchase or of locatien.

Evidence Code Sec. 1805,

Recommendation

The Subcemnittee concurs with the Cormission Staff's recommendation
as made in the latver's First Supp. Memo 66-21 {revised June 3, 19663}, and
recommends that Sec. 1605 be recast to provide an exception to the best-
evidence rule rather than to provide for any type of presumpticn.
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Conment:

The Subcommittee adopts and concurs with the following portion
of the Commission Staff's comments set forth in its First Supp.
Memo 66-21:

Chapter 281 of the Statutes of 1865-66 reguired the California
Secretary of State to cause copies to be made of all of the original
Spanish title papers reliating to land claims in this state derived from
the Spanish and Mexican governments that were on file in the office of
the United States Surveyor-General for California. These copies,
authenticated by the Survevor-General and the Keeper of Arxrchives in
his office, were then required to be recorded in the offices of the
county recorders of the concerned counties.

Section 5 of the 1865-66 statute, which is now codified as Section
1605 of the Evidence Code, provided that the recorded copies would be
admissible "as prima facle evidence' without proving the execution of
the originals. It is apparent that the original purpose of the section
was to provide an exception to the best evidence rule--which would
have regquired production of the original or an excuse for its nonproductio
before the recorded copy could be adwmitted--and an exception to the rule,
now expressed in Evidence Code Section 14¢1(b), recuiring the authenti-
cation of the original document as & condition of the admissibility of
the copy.

Industry Application of Predecessor Statute:

The Subcommittee belisves that, although the industry found
Sec. 1927.5, C.C.P. to be of value in introducing in evidence,
in litigation where title was attacked, copies and translations
of Spanish title papers without the necessity of proving execution
of the originals, the industry has not regarded such predecessor
statute as establishing a rebuttable presumption for the reason that
the statute, in declaring such copies and tramslations are receivable
as prima facie evidence, fails to declare of what such prima facie
evicence establishes.
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The Subcommittee recommends thar its existénce be continued, at
least for the bLalance of the Legisiative Committee fiscal year
because:

(a) The California Law Revision Commission has also requested
CLTA's advice as to the classification of the presumptions created
by various sections of the Californiz Public Resources Code. The
Subcommittee, in its less than thirty days of existence, has lacked
time to make this SEUGY ]

(b) The Commission's Comments to Evidence Code Sec, 620
include the statement that “Conclusive presumptions are not
evidentiary rules so much as they are rules of substantive law".

And yet the Evidence Code devotes an entire Article (Chapter 3,
Article 2) to "Conciusive Presumptions”, in some cases restating
former statutes in other Codes as to such presumptions. As our
industry constantly relies on certain of such presumptions in the
insurance of titles, the Subcommittee strongiy recommends study in
this direction, irrespective of the lack of inquiry by the Commission
in this regard,

The members of the Subcommittee, nemely Arthur G. Bowman, Robert D.
Crawford, Harcld Pilskaln, Jr., and the undersigned concur in
the foregoing report, and, on behalf of the same, This report is

Respectfully submitted,

Bavid T. Griffith), .
Chairman of the Subcommittee




CODE SECTIONS CONCERNED IN REPORT

fa) The Evidence Code Section

Sec. 1600. Official record of document affecting property interest;

1606, The official recerd of 2 document pdrportlng to
establish or affect an interest in property is prims facie
evidence of the existence and content of the original
recorded document and its execution and delivery by each
person by whom it purports to have been executed if:

(2} The record is in fact a record ¢f an office of a
public entity; and

{(b) A statute authorized such a document to be
recordad in that office.

(b} The Predecessor Statute
C.C.P. Sec. 1951, Instruments affecting real estate; admissibility

Every instrument conveying or affecting real property, acknowl-
edged or proved and certified, as provided in the Civil Code,
may, together with the certificate of acknowledgment or proof,
be read in evidence in an action or proceeding, without further
proof; also, the oviginal record of such conveyance or instru-
ment thus acknowledged or proved, or a certified copy of the
record of such conveyance or instrument thus acknowledged or
proved, may be read in evidence, with the like effect as the
original instrument, without further proof.

(a) The Evidence Code Section

S5ec. 1602.Recital in patent for mineral lands.

1602, If a patent for mineral lands within this state issued
or granted by the United States of America, contains s statement
of the date of the location of a claim or claims upon which the
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_ granving or issuznce of such ratent is based, such statement
1s prims facie evidence of the date of such location.

{b} The Predecessor Statute

C.C.P. Sec. 1927. United States mineral land patent; statement of location

Sec. 1603,

date; primes facie evidence.

Whenever any patent for mineral lands within the State of
California, issued or granted by the United States of Anerica,
shall contain a statement of the date of the location of a claim
6r claims, upon which the granting or issuance of such patent

is based, such statement shall be prima facie evidence of the
date of such location.

{a} The Evidence Code Section

Deed by officer in pursuance of court process.

1603, A deed of conveyance of real property, purporting to have
been executed by a proper officer in pursuance of legal process
of any of the courts of record of this state, acknowledged and
recorded in the office of the recorder of the county wherein

the real property thersin described is situated, or the record
of such dead, or a certified copy of such record, is prima

facie evidence that the property or interest therein described
was thereby conveyed to the grantee named in such deed.

(b) The Predecessor Statute

C.C.P. Sec, 1928. Deed, record, or certified copy of record; prima facie

evidence of convevance,

A deed of conveyance of real property, purporting to have been
eXecuted by a proper officer in pursuance of legal process of any
of the courts of record of this state, acknowledged and recorded
in the office of the récorder of the county wherein the real
property therein described is situated, or the record of such
deed, or a certified copy of such record is prima facie evidence
that the property or interest therein described was thereby
conveyed to the grantee named in such deed.

b
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{a) The Evidence Code Section .
Sec. 1604. Certificate of purchase or of lccation of lands.

1644, A certificate of purchase, or of location, of any lands
in this state, issued or made in pursuvance of any law of the
United States or of this state, is prime facie evidence that
the holder or assignee of such certificate is the owner of the
land described therein; but this evidence may be overcome

by preof that, at the tims of the location, or time of filing
a presmption claim on which the certificate may have been
issued, the land was in the adverse possession of the adverse
party, o¢r those uider whom he claims, or that the adverse
party is holding the land for mining purposes.

{b) The Predecesscr Statute

C.C.P. Sec. 1825, Real estate; certificate of purchase or of location;
primary evidence of ownership; contravening evidence,

Certificates of purchase primary evidence of ownership. A
certificate cf purchase, or of location, of any lands in this
State, issued or made in pursuance of any law of the United States,
or of this State, is primary evicence that the holder or assignee
of such certificate is the owner of the land described therein:

but this evidence may be overcome by proof that, at the time of the
location, or time of filing 3 preemption claim on which the
certificate may have been issued, the land was in the adverse
possession of the adverse party, or those under whem he claims, or
that the adverse party is holding the land for mining purposes.

{a) The Evidence (ode Section

1

Sec. 1605, Authenticated Spanish title recerds.

1605. Duplicate copies and authenticated translations of original
Spanish title papers relating to land claims in this state, derived
from the Spanish or Mexican governments, prepared under the
supervision of the Keeper of Archives, authenticated by the
Surveyor-General or his successor and by the Keeper of Archives,
and filed with a county recorder, in accerdance with Chapter 281

of the Statutes of 1865-66, are receivable as prima facie evidence
with like force and effect as the originals and without proving the
execution of such originals.
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(b) The Predecessor Statule

C.C.P. Sec. 1927.5. Conies and nranslations of original Spanish title papers
as evidence.

(o)

Duplicate copies and authenticated translations of original Spanish

title papers relating to land claims in this State, derived from

the Spanish or Mexican Governments, prepared under the supervision
f the Xeeper of Archives, authenticated by the Surveyor-General

or his successor and by the Keeper of Archives, and filed with 2

county recorder, in accordance with Chapter 281 of the Statutes

of 1865-6, are receivable as prima facie evidence in all the courts

of this State with like force and effect as the originals and

without proving the executien of such eriginals.
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Mr. John DeMoully

Iaw Revislon Commission
30 Crothers Hszll
Stanford University
Stanford, California

Dear John:
Enclosed please find cur most typical comments on
the proposed changeg to the Evidence Code,
Sincevely,
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ROMERT €. Canty

COUNTY or SAN MATED

HEH?%C.SGBENSON.[HSTRKH’ATTURNEY JAMES M, PanmELEr

CHIEF Ciovie DEpury
HALL OF JUSYICE AND RECORDS A. L. Lamronry '

COUNTY GOVERMNMENT CENTER CHIEF iNSPRCTOR

AEDWOOD CITY,. CALIFORNIA D4CH3
Tei. J&p. 142, ExY 502

February 10, 1966
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Mr, J. F. Coakley e e S
Distriect Attorney _«"{”g}ﬂ e R

Court House ?‘,w N T A pCE -
Oakland, California 94612 EEN N SR .l
Attn:’ Herb Ellingwoed - ”fi ﬁ,fﬁialimhi SN -

Re: EvidencggCode? ?répéSééfﬁeﬁiéiﬁﬁsﬂg*E
‘Dear Herb: | fd‘ : :w
We have reviewed: tnezp 'qsé&'bl to revise tne Evidence Code,
and conment concerning*iu'by aiving our. reactions to Sections i,
3, 4, 5, 14 and 15, asa- indicated on »he attached memo  from my
Deputy, Jim Browning. S O _

"=a-:51ﬁaergzy;:

S gt
ReETH ¢, SORENSON,
District Attorney
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DISTRICT ATTORNEY
Courthouse, Redweod gity, Calif.

MEMOT ANDUR

Attention: KCS

FILE: Pronosed chanpes o fvideace TDATE:1/31/66 OTFFICE |
——————lae 2SR ChAReS TO e —ll —

T et e F ki i
N - TIME: OTHER [

Handatory hearings out of preschnce of jury re admisslbility
310nS or confeaosions, unless waived by defendant]

It scems that this change would lead o <he necessity of "diopupting®
eriminal triaiz all too frequentliv. UWhat the proponents of +his
chanece apparently do not realize is that in many eriminal trials
there may be numerous differ rent types of "adm*vﬁlon " nmade bv the
defendant to numerous persons; LO reguire either fl; an out-of-jury
hearing, or (2) the defendant to "oxpreasiy waive“such hearing in

such cases would reoulre much disruptin, of proceedings and wasta
f time.

5. 368 (1984) relied unon

In any event, Jeck son v. Denna, 373 U,
as the recason (or The chanpt, does nol decide the question of whether
a defendant is fﬂti*le& To an out-ol-iury hearing as a matter of
right. It no rely pegocts the "Kew tO“’" rrocedure in deciding
voluntariness of confessicns.

Undar lew York procedure, "the 'rial Gudre must make a prelim inary
o I - . o . e Ty

m rt
o1
i-u

. geteraination rﬂrﬁ*d‘nw a econfeszion cred by the srosecutlion and
exclude 1t 1f in ne olreums tanugu Lould the confession bs deemed
voluntary.” In other words, che fuc cal issue of wvoluntarincss
(if there is one) is uwltima tely deci duu by the jury, alongy with the

question of Fuilt ¢r innocence

s” procedure, “the fury passes on voluntariness
5 ullv and lndependently resolved the issue

he judge, in short, makes a preliminary finding

The Massachuzetis procedure is recognized as valid in Jackson, supra, at
apge 378, foournote 8 -
4 *

"Given tha integrity of the preliminam proceedings hefore the
p

judse, the Massachusetts procecure does not, in our opinien, pése
nazards o the rights of a defendant." (Eaphasis added)
PILE] =S3igeaturaes

{



evidonce.

L, Sec. 15 [comment by Court
The proposed chanpes po -

Lhc,Californiz counterpa Bosti

taken the Tnﬂ angG W

e

LL,
decisions

atana. ( i
ination (i.e., corpul:

against self-incr
comment of court ana prosecuter). They

was improper where defendant had waived
the stand, by taking the stand, yet the
construed to preclude even this type of

T ¥
'?:zfa.:/..( ;..(..):x.w-{n ;::: }jx

-

Office of tha
DISTRICT ATTCRNEY
Ccurtheuse, Redwood City, Colifl.
HE T h N DU W
HEMNOREENDUM DACE 6
Attention: XCS
FILE: Preposed chances to Lvidence naTps L/3LA6BT ppmypn o
e o e e . i e . gl So—
it PHGHE | :
— e _ TIdE: OTHER [ __:
Thus, althouph the decision does net discuss cut-oi-jury hearines,
it dges infer that theyv are prefor-red, at least in cases invalving
confess ulona, nowhere, however, docs the decision indicate that the
out-of-jury heavinn is “wqulred in the absence of an obiection op
- » - . - 7 . g P ettt
effirmative assertion by defendant; and nownerce does the decluicn talk
about admissions, as distinguisned from confessions, in this regerd.
f the proposed chgn?e were pade, would the same rule apply o a
Drellm inary cut-of-jury hearing on lawfulness of search and seizure?
If not, VY Lot?
S N NR RSN RENK
Sees. 2, 4, 5 [Imnact of the Gr ifin cacel
3 b
This proposed chanpe, adding Sec. 414 to the Code, raising a caveat
that Sces. 412 (weaker and lLess satisfactory evicdence) and 213 (inference
by failure to tcstléy} are limited hy constituticnal cavsidarationq,
and eciting, in "cowmment™, the Oriiflin casc, is toc hroad. If cnacted,
the "comment™ will stranﬂly suprest thet the Srifrin case has some
baeming or iwmpact upon Sec. 812, wiich olimoly Is Qgﬁ TIRE .
Culllohnlu case has yet neld That 1T 15 avrrer e &alwe or i ruct
repgarding the quality of lesser evidenca when the person offering that
evidaenee had it within his power to produce sironger and nore satisfactory

ic privilege
take from the
decide that corment

his drivilege against taking

proposed changes could be
coinment.

Sigratares
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CHIEF CRIMINAL DEPUTY TaigrwaHe S£6.3255 TELEPHOHE 482-18m1

April 21, 1966

J. Frank Coakley
District Attorney
Alameda County
Courthouse

Oakland, California

Attn: Hexb Ellingwood

Re: Jamuary I, CLRC Tentative Recommendation
Relating to Revision of the Evidence Code

Dear Frank:

I know this isn't a very prompt response to your letter
of January 21, 1966 requesting my comments on the recommenda-
tions of thé Californie law Revision for the further amend-
ment of the Evidence Code. However, in view of the fact that
this is a matter which will come Lefore the next general ses-
sion of the Legislature, I feel that my comments are still
timely. 1 shall address my cowments to the sections of the
proposed Bill beginning on page 9 of the Report.

SECTION X

Section 1 would awend section 402b of the evidence code
which now permits a hearing on the admissibility of a confes-
sion or an admission in a criminal case to be held in the pres-
ence of the jury if the defendant does not object. The amend-
ment would require that the hearing on the question of admis-
sibility of a confession or admission in 2 criminal case be
held out of the presence of the jury unless the defendant ex-
pressly waives on the record his right to the out-of-court
hearing.

You will recall that at ocur final meeting with the Law
Revision Commission in the sprinhg of 1965 all of us were most
adamant that section 402b read as it does now.

The proposed amendment would simply provide another "sand
bag' error for the defendant. Under the proposed wording of
the section the defendant could deliberately remail silent
while the court by inadvertance determined the minor question
on the admissibility of a confession based on voluntariness or
Dorado or Massish or what have you.in the presence of the jury
and then later magnify the erxror on appeal.
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J. Frank Coakley
April 21, 1966
Page two

Since the vast wajsritcy of eriminai trials include either
confessions or admissions by the defendant I think it is imper-
ative that we stand very emphatvically against this proposed
amendment .

SECTION TL

I endorse {he proposed recommendation in section 2 that
section 403 be amended to eliminate the requirement that the
instruction must be given whenever a party rsquests it concern-
in§ conditionally admissible evidence. It is thoroughly sound
poilcy to amend the section to permit the judge to decide in
each case whether or not the instruction is warranted. This is
one more step in getting away £from meaningless mupbo jumbo and
absurd requirements in the conduct of trials, which frequently
merely impede the progress of a trial. :

SECTION V

The addition of section 414 is absolutely unnecessary. All
legislation 1s subject to any limitations contained in the Cali-
fornia Constitution and due process clause of the fourteenth
amendment. We should oppose this amendment and the references
. to it in sections 3 and 4 amwending sections 412 and 413. Aside
from the fact that the legislation is unnecessary, the comment
to section 414 is misleading. If the amendment is left in the
bill, we should make sure that the comwsnt is enlarged to main-
tain the princilple that if the defendant chooses to take the
witness stand and testify ag all, that it is legitimate foxr the
prosecution to comment on his failure to explain or deny power-
ful items of evidence against him. See Wigmore on Evidence,
section 2273, sub. 4; Clark v. State (Alabama) 6.So. 368 (1889);
Odum v. State (Florida) 109 So.2d 163 (1959); State v. Tatum
{Towa) 13 N.W. 632 (1882); State v. Glave (Ransas} 33 P.8 (1893);
Samino v. State (Texas) 204 S.W. 233, 234 (1918); State v. larkin
{Missouri) 157 S.W. 600 (1913); Lienburger v. State {(lexas
S.W. 603 (1893); McCormick on Evidence, section 132, 16 Corpus
Juris Criminal Law, p. 202, section Z248; 238 Corpus Juris Crim-
inal Law Secundum, p. 165, section 1098(b); Digs v. United
States, 242 U.S. 494 61 L.Ed. 456; Caminetti v. United States,
247 U.S. 470. A federal case which would appear to hoid a con-
trary rule, Grantello v. United States, 3 F.2d 117, is of course
not contra at a ecause actually while Grantello was sworn as
a witness and called to the stand and gave his name, his attoxr-
ney apparently changed his mind and asked him no questions at
all about any matters. -
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The rule in California should be without qualifications
that once the defendant takes the stand he subjects his testi-
wony to the same analysis the prosecution way make of the
testimony of any other witness.

SECTION X1V

The proposed amenduwent to section 1093 of the Penal Code
contained in section 14 of the proposed bill should be vigor-
ously opposed for the reasons stated in my proposal to en arge
the comment to proposed section 414. The only change that
should be made in present 1093, sub. 6 is that the phrase
"whether the defendant testifies or not" should be replaced by
the phrase "where the defendant testifies'. Other than that
the section should remain as it is.

SECTION Xv

We should oppeose the proposed amendment of section 1127
of the Penal Code as contained in section 15. We should oppose
the proposed deletion and should insist that the onl change to
be made should be the replacement of the words "whether the
defendant testifies or not” by the phrase 'where the defendant
testifies’. Other than that the section should remain intact
for tﬁeareasons stated in wy proposed comment to proposed sec-
tion 414. ' '

Very truly yours,

A 5
./}z:ifﬂ?%;?

WOODRUFY J. DEEM
District Attorney

WJID:am
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LETTER OF TRANSMITTAL

To HIS EXCELLENCY, EDMUND G. BROWN
Governor of Cslifornis esnd
THE LEGISIATURE OF CALIFORNIA

The Evidence Code was enacted in 1965 upon recommendation of the
Californis Law Revision Commission.

Resolution Chapter 130 of the Statutes of 1965 directed the Com-
mission to continue its study of the Evidence Code. FPursusnt to this
directive, the Commission hes undertaken two projecis:

(1) A study to determine whether any substantive, technical, or
clarifying changes should be made in the Evidence Code.

{2) A study of the other Californis codes to determine what
changes are needed in view of the ensctment of the Evidence Code.

This recommendatlion is concerned with the changes thet are needed
in the Evidence Code., A series of separate recommendations will deal
with the changes needed in other codes.

Respectfully submitted,

RICEARD H, KEATINGE,
Chairman



RECCMMENDATTON
of the
CALTFORNIA LAU REVISION COMIISSICON
relating to
TEE EVIDENCE CODE

Humber 1 - Evidence Code Revisions

In 1965, upon the recommendation of the Law Revision Commission, the
Legisiature enacted a new California Evidence Code., The effective date
of the new code was postpored until January 1967 to give lawyers and
Judges an oppertunity to become familisr with its provisions before thsy
vere required to apply them.

The Commission contemplated that, as lawyers and judges became
femiliar with the provisicms of the Evidence Ccde, they would find some
of its provisions in need of clarification or revision. The Commission
has received and considered a number of suggestions relating to the new
code. In the light of this consideration, the Commission recommends *+ho
following revisions of the Evidence Code:

1. BSection 402(b) now permits & hearing on the admissibility of a
confession or admission in a criminal case to be held in the presence
of the jury 1f the defendant does not object. It has been suggested

that, in the light of the coneiderations identified in Jackeon v. Denno,

378 U.8. 368 (1964), the provisions of Section 402(b) may not adequately
protect the rights of the accused and that otherwise valid convietions
might be reversed if the defendant did not actually walve his right to
a hearing beyond the presence and hearing of the jury. To obviate this
possibility, Section 402(b) should be revised to regquire the preliminary
hearing on the admissibility of a confession or admission ir a criminal
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case tc be held cut of the presence of “the jury unless the defendant
expressly walves his right to the cut-of-court hearing and such walver

iz made a motter of record.

mn

2. Sections 412 and k13 authorize the trier of fact, in determin-
ing what inferences to draw from the evidence, to consider the faillure
of a party to explein or deny the svidence or facts in the case sgainst
him, his willful sugpression of evidence, or his production of weaker

evidence when it was within his power to have produced stronger.

In Griffin v. California, 381 U.3. 763 (1965), the United States

supreme Court held that comment by the court or counsel upon 2 crimin-l
defendant's failurs to produce or explain evidence, vhen such failurs
1s predicated on an assertion of the constituticnel right of a persco
to refuse to testify egainst himself, violates the defendant’s rights
under the Ihth Amendment of the United States Constitution.

The Commiesion considered revising Sections 412 and 413 to indicate
the nature of the constituticnal limitation on the rules they express.
The Commission determined to maiic no recommendatgion in this regard,
however, for the oxtent of the constituticnal limitation is as yet un-
certain. Morecver, all gections in the code, not merely these two
sections, are subject to whatever constitutional limitations may be
found applicable in the particular situations where they art applied.

An amendment of these sections providing that they are subject to a con-
stitutional limitation in a particulsr situtation would merely state an
obvious fruism.

3. The Evidence Ccde divides rebuttable presumptions into two

clessifications and explains the manner in which each class affects the
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factfinding yrocess. Bee EVIDENCE CODE §§ 600-607. Although several
specific presumptions are listed and classified in the Evidence Code,

the code does not codify most of the presumptions found in California
law. It contains only some of the statutory presumptions that were
formerly found in the Code of Civil Procedure and a few common law pre-
sumptions that were identified closely with those statutory presumptions.
As they arise in the cages, other presumptions must be classified by the
courts in accordance with the classification scheme established by the
code,

Thus, the Evidence Code dees not contain any provisions specifically
mentioning either the doctrine of res ipsa logquitur or the presumption of
negligence that arises from proof of a violation of law. Because of the
frequency with which the decision of cases regquires the applicaticn of
these rules, however, the code should deal explicitly with them in the
manner recommended below.

h, Prior to the effective cate of the Evidence Code, the Californis
courts held that the doctrine of res ipsa loguitur was an inference, not
a presumption. But it was "a special kind of inference' whose effect was
"somewhat akin to that of a presuiption,” for if the facts giving rise to
the doctrine were established, the jury was required to firnd the defendant
negligent unless he produced evidence to rebut the inference. Burr v.

Sherwin Willlams Co., 42 Cal.2d 682, 268 P.2a 1041 (2954).

Since the effective date of the Evidence Code {Janusry 1, 1967), it
seems clear that the doctrine has been a presumption, for the effect of

Ahe doctrine as stated in the Sherwin Williams case is precisely the

effect of a presumption under the Evidence Code when there has been no
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evidence introduced to overcome the presumed fact., See EVIDENCE CODE
§§ 600, 604, 606 and the Cemmenis thereto.

It is uncertain, however, vwhether the docirine is a presumption
affecting the burden of proof or & presumption affecting the burden of
producing evidence. And, in the absence of a decision, it is impossible
to determine how the Evidence Code may have modified the prior law in
this respect. |

Prior to the effective date of the Evidence Code, the doctrine of

res ipsa loguituwr did not shift the burden of proof. Hardin v. San Jose

City Lines, Inc., 41 Cal.2d 432, 260 P.2d 63 {1953). The cases con-

sidering res ipsa loguitur stated, however, that the doctrine required
the adverse party to come forward with evidence not merely sufficient
to support a flinding that he was not negligent but sufficient to balsnce

the Inference of negligence. See, e.g., Hardin v. San Jose City Lines,

Inc., k1 Cal.2d 432, b37, 260 P.2d 63 (1953). If such statements merely
meant that the trier of fact was to follow its usual procedure in balancing
conflicting evidence--i.e., the party with the burden of proof wins on the
issue if the inference of negligence arising from the evidence in his
favor preponderates in convincing force, but the adverse party wing if it
does not--~then res ipse loquitur in the California cases has been what the
LEvidence Code describes as a presumption affecting the burden of producing
evidence. If such statements meant, however, that the trier of fact must
in some manner weigh the convincing force of the adverse party's evidence
of his freedam from negligence against the lepgal requirement that negli-
gence be found, then the doctrine of res ipsa loquitur represented a

specifiec application of the former rule (repudisted by the Bvidence Code)

..
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that & presumption is "evidence" to be weighed against the conflicting
evidence. See the Comment to EVIDENCE CODE § 600.

The doctrine of res ipsa loguitur, therefore, should be classified
as a presumption affecting the burden of producing evidence to eliminate
any uncertainties concerning the menner in which it will functlon under
the Evidence Code. Such o classification will alsc elimirate scy pcéeitle
vestiges of the "presumption is evidence" docirine that may now inhere
in it. The result will be that, as under prior law, the finding of
negligence is required when the facts giving rise to the doctrine have
been established unless the adverse party comes forward with contrary
evidence, If contrery evidence is produced, the trier of fact will then
be required to weigh the conflicting evidence--deciding for the party
relying on the doctrine if the inference of negligence preponderates in
convincing force, and deciding for the asdverse party if it does not.

This classification accords with the purpose of the doctrine. Like
other presumptions affecting the burden of producing evidence, it is based
on an underlying logical inference; and "evidence of the nonexistence of
the presumed fact is so much more readily avallable to the party against
vhom the presumption operates that he is not permitied to argue that the
presumed fact does not exist unless he is willing to produce such evidence."
Comment to EVIDENCE CODE § 603.

The requirement of the prior law that,-ipcfi~fequest,. an iretrueticn.
be given on the effect of res ipsa loguitur is not inconsistent with the

Zvidence Code ard should be retained. See Bischoff v. Newby's Tire Service,

166 Cal. App.2d 563, 333 P.2d 44 (1958); 36 CAL. JUR.2d, Negligence, .
§ 3%0, ». 79 (1957).



5. Under existing law, a presumption of negligence arises from
proof of the violation of a statute, ordinance, or regulation. Alarid

v. Vanier, 50 Cal.2d 617, 327 P.2d 897 (1958); Tossman v. Newman, 37

Cal.2d 522, 233 P.2d 1 (1951). Although some cases state that the
violstion must be one for which a criminal sanction is provided, ceses
may be found where the presumption has been invoked despite the lack of

a criminal sanction for the viclation, See Cary v. los Angeles Ry., 157

cal, 599, 108 Pac. 682 (1910)(dictum); Forbes v, Los Angeles Ry., 69 Cal.

App.2d Toh4, 160 P.2d 83 (1945). Cf. Clinkscales v. Carver, 22 Cal.2d T2,

136 P.2d T77 (1943). In addition to the violation, the party relying

on the presumption must show that he is one of the class of persone for
whose benefit the statute, ordinamce, or regulation vas adopted, that the
aceldent was of the nature the enactment was designed to prevent, end
that the violastion was the proximaste cause of the damage or injuxry. See

Richerds v. Stanley, 43 Cal.2d 60, 271 P.2d 23 (195k); Nunneley v. Edgar,

Hotel, 36 Cal.2d 493, 225 P.2d 497 (1950},

Recent cases seem to indicate that the presumption is now treated as
one that affects the burden of proof. In the Alarid case, the court stated
that the correct test for determining whether the presumption has been
overcome "is whether the person who has viclated a statute has sustained
the burden of showing that he did what might reasonsbly be expected of a
perscn of ordinary prudence, acting under similsr circumstances, who
desired to comply with the law." 50 Cal.2d 617, 624, 327 P.2d4 8o7 {1958).
Tt hes been held, however, ilot the presumption does not shift the burden

of proof to the adverse party. Jolly v. Clemens, 28 Cel. App.2d 55, 82

P.2a 51 {1938).
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The presumption should be classified as a presumption affecting the
burden of procf in order to further the public policies expressed in the
various statutes, ordinances, and regulstions to which it applies.

6. Section 775 permits a party to call tic ewdlodc of -
an adverse party and examine that employee as if under cross-examination.
Essentially, this merely means that the examiner may use leading questions
in his examination (EVIDENCE CODE § 767), for the rule forbidding the impeach-
ment of one's own witness has not been continued in the Evidence Code
(EVIDEFCE CODE § 785). If the employer-party then chooses to cross-examine
the employee, the exsmination must be conducted as if it were a redirect
examination, i.e., the employer is ordinarily forbidden to use leading

guesgtions.




Under Code of Civil Procedure Section 2055, which Section 776 has
superseded, the employer's examination of an employee examined by the adverse
party under its provisions could %be conducted like a cross-examination, As
a general rule, this provision of Section 2055 was undesirable, for it
permitted an employer to lead an employee-witness even though the interests
of the employer and employee were virtually identical. This provision of
Section 2055 was of scme merit, however, in litigation between an employer
and an employee. An emplcoyee-witness who is called to testify against the
employer by a co-employee may often be in sympathy with his co-worker's
cause rather than his employer*s, In such s cese, the employer should have
the right to ask the witness leading questions to the same extent that any
other party can cross-examine an adverse witness,

Accordingly, Section 776 should be amended to restore to an employer-
party the right to use leeding questions in examining an employee-witness
who is called by a co-employee to testify under Section 776.

7. The lawyer-client, physician-patient, and peychotherepist-patient
privileges all protect "information transmitted" between the parties,
EVIDENCE CODE §§ 952, 992, 1012, In addition, the rhysician-patient and
psychotherapist-patient privileges protect "information obtained by an
examination of the patient." EVIDENCE CODE §§ 992, 1012. It has been
suggested that the quoted lenguage may not protect a professional opinion or
dilagnosis that has been formed on the basis of the protected communications.
If these sections were construed to leave such cpinions and diagnoses
unprotected, the privileges would be virtually destroyed. Therefore,
Sections 952, 992, and 1012 should be amended to make it clear that such

opinions and diagnoses are protected by these privileges.
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8., Section 1017 of the Evidence Code provides that the psychotherapist-
patient privilege is inapplicable if the psychotherapist is appointed by
order of a court. As an exception to this general rule, Section 1017
provides in effect that the privilege applies if the court appointment was
made upon request of the lawyer for the defendant in a criminal case in order
to provide the lawyer with information needed to advise the defendant whether
to enter a plea based on insanity or to present a defense based on his
mental or emotional condition.

It should make no substantive difference whether an insanity plea
was made before or after the reguest for appointment, If the defense of
insanity is presented, there is no psychotherapist privilege. EVIDENCE CODE
§ 1016. If the defense of insanlty is not presented, the defendant is in
the same position that he would be In if no plea of insanity were ever made,
and he should have available to him any privileges that would have been
applicable if no such plea had been made. Accordingly, Section 1017 should
be amended So that the exception for a court-appointed psychotherapist is not
applicable where the appointment was made upon request of the lawyer for a
criminal defendant in order to provide the lawyer with infeormation needed to

advisz the defendant whether to withdraw a plea based on insanity.



9. Bection 1152 provides that offers to compromise claims for
loss or damage, and statements made in the course of negotiations for
the settlement of claime for loss or damage, are inadmissible. The
language of the section is so worded that it could be construed to refer
to negotiations for past injuries only. The section, therefore, should
be clarified to make clear that it refers to negotiations for loss or
damage yet to be sustained as well as to negotiations for loss or damage
previously sustained.

10. Section 1201 provides for the admission of "multiple hearsay."
The section should be revised to clarify its meaning.

11. Section 1600 recodifies a presumption formerly found in Code of
Civil Procedure Section 1951, but it does not classify the presumption as
affecting either the burden of producing evidence or the burden of proof.

The presumption should bc clagsified as a presumption affecting the
burden of proof. This classification is consistent with the prior case

lav (see Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931); DuBois v.

larke, 175 Cal. App.2d 737, 346 P.2d 830 (1959); Osterberg v. Osterberg,

68 Cal. App.2d 254, 156 P.2d L6 (1945)) and tends to support the record
title to property by requiring the record title to be sustained unless
the party attacking that title can actually prove its invalidity.

12. Section 1602 recodifies the provisions of former Section 1927.5
of the Code of Clvil Procedure. It prescribes the evidentiary effect of
ceftain recitals in patents for mineral lands within California, The sec-
tion should be relocated in the Public Resources Code so that it will
appear among other statutory provisions relating to specific evidentiary
problems involving mining claims.

The section states that a recitel in a patent of the date of the lo-
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cation of the claim upon which the patent is based is "prima facle evi-
dence" of that date. The purpose for the enactment of the section is
not clear, but it seems probable that the sectlon was merely designed to
provide a hearsay exception because the Califormia Supreme Court had
previously stated that such recitals were inadmissible to prove the date

of location. See Champion Mining Co. v. Consolidated Wyoming Gold Mining

Co., 75 Cal. 78, 81-83 (1888)., The section should be revised to express
this original purpose. It 1s ipappropriate to give presumptive effect
to such recitals because they frequently are based on the self-serving
statements of the patentee.

13. Section 1603 recodifies former Code of (Civil Procedure Section
1928, Prior to the enactment of Code of Civil Procedure Section 1928
in 1872, the recitals in a sheriff's deed, made pursuant to legal process,
could not Ee used as evidénce of the Juﬁgment, the execution, and the sale
upon which the deed was based. The existence of the prior proceedings were

required to be proved with independent evidence. ¥Hihn v. Peck, 30 Cal.

280, 287-288 (1866); Heyman v. Babcock, 30 Cal. 367, 370 (1866). The

enactment of the predecessor of Evidence Code Sectilon 1603 had two effects.
First, it cobviated the need for such independent proof. ©See, e.g., Onkes

v. Fernandez, 108 Cal. App.2d 168, 238 P.2d 641 (1951); Wagnor v, Blume,

71 Cal. App.2d 94, 161 P.2d 1001 (194%5)}. See also BASYE, CLEARING LAND
TITIES § 41 (1953). Second, it alsc obviated the need for proof of a

chain of title prior to the execution of the deed. Krug v. Warden, 57

Cal. App. 563, 207 Pac. 696 (1922).
The presumption stated in Section 1603 should be classified as s
presumption affecting the burden of proof to carry out the purpose of the

original section and further its purpose of supporting the record chain
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of title.

14, Section 1605 is a recodification of former Code of Civil Pro-
cedure Section 1927.5. That section originally appeared as Section 5
of Chapter 281 of the Statutes of 1865-66, and it was codified as part of
the Code of Clvil Procedure in 1955.

Chapter 281 of the Statutes of 1865-66 required the California
Secretary of State to cause copies to be made of all of the original
Spanish title papers relating to land claims in this state derived from
the Spanish and Mexican governments that were on file in the office of
‘the United States Surveyor-General for California. These copies, authen-
ticated by the Surveyor-General and the Keeper of Archives in his office,
were then required to be recorded in the offices of the county recorders
of the concerned counties.

Section 5 of the 1865-66 statute provided that the recorded coples
would be admissible "as primo facle evidence" without proving the exe-
cution of the originals. It is apparent that the original purpose of
the section was to provide an exception to the best evidence rule--which
would have required- production of the original or an excuse for its non-
production before the recorded copy could be admitted--and an exception
to the rule, now expressed in Evidence Code Section 1401(b), requiring
the authentication of the criginal document as a condition of the admissi-
bility of the copy. Section 1605, therefore, should be revised to reflect

this original purpose.

The Cormission's rocommendations would be effectuanted by the
enactment of the following measure:
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An act to amend Sections k02, 776, 952, 992, 1012, 1017, 1152,

1201, 1600, 1603, and 1605, to odd Sections 646 and 669 to,

and to repeal Secticn 1602 of, the Evidence Code, and to

a2dd Section 2325 to the Public Rescurces Code, relating to

evidence.

The people bf the State of Californis do enact as follows:

SECTION 1. Section 402 of the Evidence Code is amended to read:

ko2, (a) When the existence of a preliminary fact i
disputed, its exlstence or nonexistence shall be determined as
provided in this article.

(b) The court may hear and determine the question of the
admlssibility of evidence out of the presence or hearing of the
Jury; but in s criminal action, the court shall hear and deter-
mine the question of the admissibllity of a confession or admis-
sion of the defendant out of the presence and hecaring of the

Jury #f-ssy-parsy-se-peguests unless the defendant otherwise

requests, the request is made g matter of record, and the court

F
consents to such reguest .

{e) A ruling on the admissibility of evidence implies what-
ever finding of fact is prerequisite thereto; a separate or formal

finding is unnecessary unless required by staiute,

Comment, This amendment to Section 402 is designed to provide a
criminel defendant with more adequate protection against the possible
prejudice that may result from holding & hearing on the admissibility of
a confession or admission in the presence of the jury. Cf. Jackson v.
Denno, 378 U.5. 368 (1964)..
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SEC. 2. BSection 646 1is added to the Evidence Code, to read:

646, The judicial doctrine of res ipsa loquitur is a presumption
affecting the burden of producing evidence. If the facts that give
rise to the presumption are found or otherwise established in the
action and the party against whom the presumption operates introduces
evidence which would support a finding that he was not negligent, the
court may, and on request shall, instruct the Jury as to any inference

that it may drawv from the facts so found or established.

Comment. Sectlon 646 ie designed to clarify the manmer in which the
doctrine of res ipsa. loguitur functions under the provisions of the Evidence
Code relating to presumptions.

The doctrine of res ipsa loguitur, as developed by the California
courts, is applicable in actions to recover damages for pegligence when
the plaintiff establishes three conditions:

(1) I[Tlhe accident must be of a kind which ordinarily

does not occur in the absence of someone's negligence; (2)

it must be caused by an agency or instrumentallty within the

exclusive control of the defendant; (3) it must not have been

due to any voluntary action or contribution on the part of the

plaintiff. [Ybarra v. Spangard, 25 (al.2d 486, 489, 154 p.2d

687 (1944).1]

Section 646 provides that the doctrine of res ipsa logquitur is a

presumption affecting the burden of producing evidence. Therefore, when
the plaintlff has established the three conditlons that give rise to the
doctrine, the jury is required to find the defendant negligent unless he
comes forward with evidence that would support a finding that he exercised
due care. EVIDENCE CODE § 60k. Under the California cases such evidence
mist show either a speciflc cause for the accident for which the defendant
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was not responsible or that the defendant exercised due care in g8ll
regpects vherein his failure to do so could have caused the accident.

See, e.g8., Dierman v. Providence Hospital, 31 Cal.2d 290, 235, 188 p.2d

12 {(1947). If evidence is produced that would support a finding that the
defendant exercised due care, the presumptive effect of the docirine
vanishes. However, the Jury may still be able to draw an inference of
negligence from the facts that gave rise to the presumption. See EVIDENCE
CODE § 604 and the Comment thereto. In rare cases, the defendant may
produce such conclusive evidence that the inference of negligence is dis-

pelled as a matter of lew. GSee, e.g., leopard v. Watsonville Commmnity

Hospital, 47 Cal.2d 509, 305 P.2d 36 {1956). But, except in such a case,
the facts giving rise to the doctrine will support an inference of negli-
gence even after its presumptive effect has disappeared.

To asslst the jury in the performance of its fact-finding functién,
the court may instruct that the facts that give rise to res ipsa loquitur
are themselves circumstantial evidence of the defendant’s negligence
from which the jury can infer that he failed to exercise due care. Section
646 requires the court to give such an instruction when a party so requests.
Whether the jury should draw the inference will depend on whether the jury
believes that the probative force of the circumstantial and other evidence
of the defendant'e negligence exceeds the probative force of the ccﬁtrary
evidence and, therefore, that it 1s more. likely than not that the defendant
was negligent.

At times the doctrine of res ipsa loguitur will coincide in a
particular case with another presumption or withmother rule of law that

requires the defendant to discharge the burden of proof on the issue.
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See Prosser, Res Ipsa Loquitur in California, 37 CALIF. L. REV. 183 {1949).

In such cases the defendant will have the burden of proof on issues where
res ipsa loguitur appears to apply. But because of the allocation of the
burden of proof to the defendant, the doctrine of res ipsa loguitur will
serve no function in the disposition of the case, However, the focts
that would give rise to the doctrine mey neveriheless be used ss eircum-

stantial cvidence tending to rebut the evidencc produced by the party with

the burden of proof. ) ,
For ekample, a bailee who has received undanarcd goods and returns

damaged goods has the hurden of yroving that the darage was not caused hy

his negligence. See discussion in Redfoot v. J. T. Jenkins Co., 138 Cal.

App.2d 108, 112, 291 P.2d 13k (1955). Where the defendant is & bailee,
proof of the elements of res Ipsa loguitur in regard to an accident damage
ing the bailed goods while they were in the defendant's possession places
the burden of precof on the defendant, not merely the burden of producing
evidence. When the defendant has produced evidence of his exercise of

care in regard to the bailed goods, the facts that would give rise to

the doctrine of res ipsa loguitur may be weighed against the evidence
produced by the defendant in determining whether it is more likely than not
that the goods were damaged without fault on the part of the bailee. But
because of the stronger force of the presumption of the bailee's negligence
that arises from the same facts that support res ipse loguitur, the pre-
sumption of negligence arising from res ipsa loguitur cannot have any

effect on the proceeding.
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Effect of the failure of the plaintiff to establish all the pre-

liminary facts that give rise to the presumption. The fact that the

plalntiff falle teo establish all of the facts giving rise to the res

ipsa presumption does not necessarily mean that he has not produced
sufficient evidence of negligence to sustain a Jury finding in his favor.
The requirements of res ipsa loguitur are merely those that must be met to
glve rise to a compelled conclusion (or presumption) of negligence in

the absence of contrary evidence. An inference of negligence may well

be warranted from all of the evidence in the case even though the plaintiff
fails to establish gll the elements of res ipass loquitur. See Prosser,

Res Ipsa Loguitur: A Reply to Professor Carpenter, 10 S0. CALIF. L. BREV.

ksg (1937), In appropriate cases, therefore, the jury may be instructed
that even though it does not find that the facts that give rise to the
presumption have been proved by a preponderance of the evidence, it may
nevertheless find the defendant negligent if it concludes from a considera-
tion of all the evidence that it is more likely than not that the defendant
was negligent. ©Such an instruction would be appropriate, for example,

in a case where there was evidence of the defendant’s negligence apart

from the evidence going to the elements of the res ipsa loguitur doctrine.



Exemples of operation of res ipsa loguitur presumption

The doctrine of res ipsa loguitur may be applicable to a case under
four varying sets of circumstances. First, the facts giving rise to the
doctrine may be established as a matter of law by the pleadings, by
stipulation, by pretrial order, or by some cother means, and there may be
no evidence sufficlent to sustain a finding that the defendant was not
negligent. Second, the facts giving rise to the doctrine may be estab-
lished as a matter of law but there may be evidence sufficient to sustain
a Pinding of some cause for the accident other than the defendant's neg-
ligence or evidence of the defendant's exercise of due care. Third, the
defendant may introduce evidence tending to éhcw the nonexistence of the
essential conditions of the doctrine but without introducing evidence to
rebut the presumption. Fourth, the defendant may imtroduce evidence to
contest both the conditions of the doctrine and the conclusion that his
negligence cauged the accident. Set forth below is an explenation of the
manner in which Section 646 functions in each of these situations.

{1) Basic facts established as a matter of law; no rebuttal evidence.

If the basic facts that give rise to the presumption are established as a
matter of law (by the pleadings, by stipulation, by pretriel order, ete. ),
the presumption requires that the jury find  the defendant was negligent
unless and until there is evidence introduced sufficient to sustain a
finding either that the accident resulted from some ceuse other than the
defendent's negligence or that he exercised due care in all possible
respects wherein he might have been negligent. ihen the defendant fails
to introduce evidence sufficient to sustain a finding either that he was
not negligent or that the accident resulted from some specific cause un-
related to his negligence, the court must simply instruct the jury that it

is required to find that the defendant was negligent.
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For example, if a plaintiff automobile passenger sues the driver for
injuries sustained in an eccident, the defendant may determine not to con-
test the fact that the accident was of a type that ordinarily does not
occur unless the driver was negligent. Moreover, the defendant mey intro-
duce no evidence that he exercised due care in the driving of the automo-
bile. Instead, the defendant may rest his defense solely on the ground
that the plaintiff was aguest and not o paying passenger. In this case,
the court should instruct the jury that it must assume that the defendant

was negligent. Cf. Phillips v. Noble, 50 Cal.2d 163, 323 P.2d 385 (1958);

Fiske v. Wilkie, 67 Cal. App.2d 440, 154 P.2d 725 {(1945).

(2) Besic facts established as matter of law; evidence introduced

to rebut presumption. Where the facts giving rise to the doctrine are

established as a matter of law but the defendent has introduced evidence
either of his due care or of a cause for the accident other than his
negligence, the presumptive effect of the docirine vanishes. In most
cases, however, the basic facts will still support an inference thst the
defendant ‘s negligence caused the accident. In this situation the court
mey instruet the jury that it may infer from the established facts that
negligence on the part of the defendant was a roximate cause of the
geeldent. The court is required to give such an instruction when requested.,
The instruction should make it clesr, however, that the Jury should draw
the inference only if 1t believes after weighing the circumstentisl
evidence of negligence together with all of the other evidence in the case
that it is more likely than not that the accident was caused by the defen-
dant's negligence.

(3) Basic facts ccitested; no rebuttal evidence. The defendant may

attack only the elements of the doctrine. His purpose 1ln doing so would
-19-



be to prevent the application of the doctrine. In this situation, the
court cannot determine whether the doctrine is appiicable or not, because
the bagsic facts that give rise to the doctrine must be determined by the
jury. Therefore, the court must glve an instruction on what has beccne
knovm as conditional res ipsa loguitur.

Uhere the basic facts are contested by evidence, but there is no
rebuttal evidence, the court should instruet the jury that it {inds that
+he basic facts have been established by a preponderance of the evidence,
then it must also find that the defendant was nepgligent.

(k) Basle facts contested; evidence introduced to rebut presumption.

The defendant may introduce evidence that both atlacks the basic facts
that underlie the doctrine of res ipsa loguitur and tends to show that the
accident was not caused by his failure to exercise due care. Because of
the evidence contesting the presumed conclusion of negligence, the pre-
sumptive effect of the doctrine vanishes, and the greatest effect the
doctrine can have in the case is to support an inference that the accident
resulted from the defendant’s negligence.

| In this situation, the court should instruct the jury that if it finds
that the basic facts have been established by a preponderance of the
evidence, then it may infer from those facts that the accident was caused
because the defendant was negliment. The jury should draw the inference,
however, only if it believes after weighing all of the evidence that it

ig more likely than not that the defendant was negligent and the accident

actually resulted from his negligence.
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SEC. 3. Section 669 is added to the Evidence (ode, to read:

669. (a) The failure cf a person to exerciese due ¢are is
presumed if:

(1) He viclated a statute, ordinance, or regulation of a public
entity;

(2) The violation proximately caused death or injury to person
or property; N

(3) The death or injury resulted from an occurrence of the
nature which the statute, ordinance, or regulation was designed to
prevent; and

{4} The person suffering the death or the injury to his person
or property was one of the class of persons for whose protection the
statute, ordinsnce, or regulation was adopted.

(b} This presumption may be rebutted by proof that the person
viclating the statute, ordinance, or regulation did what might reasonably
be expected of a perscn of ordinary prudence, acting under similar

circumstances, who desired to comply with the law.
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Comment. Section 5G9 codifies a common lew presumption that is

frequently applied in the California cases., BSee Alarid v. Vanier, 50 Cal.2d

617, 327 P.2d €97 (19%58). The presumption may be used to establish
a plaintiff's contributory neglizence as well as a defendant's negligence.

Nevis v. Pacific Gas & Blectric Co., 43 Cal.2d 525, 275 P.2d 761 (1954).

Iffect of presumption

If the conditions listed in subdivision (a} are established, a presumption
of negligence arises which may be rebutted by proof of the facts specified
in subdivision (b). The presvmptica is one of siuple negligence only, not oross
negligence. Taylor v. Cockrell, 116 Cal. App. 556, 3 P.2d 16 (1931).

Section 669 appears in Article & (beginning with
Section 660), Chapter 3, of Division 5 of the Evidence (ode and, therefore,

is a presumption affecting the burden of proof. EVID, CCDE § 550. Thus,

if it is established that a person violated a statute under the conditions
specified in subdivision (a), the opponent of the presumption is required to
prove to the trier of fact that it is more prchbable than not that the
violation of the statute was reasonable and justifiable under the circumstances.
See EVID. CODE § 506 and the comment thereto., Since the ultimate question is
whether the opponent of the presumption was negligent rather than whether

he violated the statute, proof of justification or excuse under subdivision
(b} negates the existence of negligence and does not estiablish merely an
excuse for negligent conduct. Therefore, if the preswmption is rebutted by
proof of justification or excuse under subdivision (b), the trier of fact

is required to find that the vionlation of the statute wos not negligent.

Violations by children. Section 66 applies to the violation of a

statute, ordinance, or regulation by a child as well as by an adult. But
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in the case of a vinlation by a child, the presumpition may be rebutted by

a showing that the child, in spite of the violation, exercised the care that
children ¥ his maturity, initelligence, and capacity osrdinarily exercise

under similar circumstances. Daun v. Truax, 55 Cal.2d 6h7, 15 Cal. Rptr. 351,
355 P.2d 407 {1961). However, if 2 child engcoes in an activity normally

engaged in only by adults and requiring adult quelifications, the 'reasonable”
behovior he must show to establish justification or excuse under subdivision
(o) must meet the standard of conduct established primarily for adults.

Cf. Prichard v. Veterans Cab Co., 53 Cal.2d 727, 48 Cel. Rptr. 90k, 408

P.2d 350 (1965)(minor driving an automobile).

Failure to establish conditions of presumption, Even though a party

fails to establish a vislation or that a proven violation meets all the
reguirements of subdivision (a), it is still possible for the party to
recover by proving negligence apart from any statutory vislation. Nunneley

v. Edgar Hotel, 36 Cal.2d h93, 225 P.2d 497 (1950} {plaintiff permitted to

recover even though her injury was not of the type to be prevented by statute).

Functions of judge and jury

If a case is tried without a jury, the judge is responsible for deciding
both questions of lav and questions of fact arising under Section 659. However, .
in a case tried by a jury, there is en allocation between the judge and jury
of the responsibility for determining the existence or nonexistence of the
elements underlying the presumption and the existence of excuse or Jjustification,

Subdivision (a) . paragraphs (3) and (4). 1uether the death or injury

involved in an actisn resulted from an occurrence o5f the nature which the
statute, ordinance, or regulation was designed to prevent (paragraph (3} of

subdivision (a)) and whether the plaintiff was one of the class of persons

-23~

s
L -



for whose protection the statute, ordinance, or regulation was adopted
(paragraph (4) of subdivision (o)) are questions of law. Nunneley v.

Edgar Hotel, 36 Cal.2d 493, 225 P.2a 497 (1950)(statute requiring parapet

of particular height ot roofline of vent shat: designed to protect against
valking into shaft, not apainst falling into shaft vhile sltting on parapet).
If a party were relying s>lely on the violation of a statute to establish
thz other party's negligence or contributory negligence, his opponent would
be entitled to a directed verdict on the issue if the Judge failed to find

either of the above elements of the presumption. See Nunneley v. Edgar Hotel,

36 Cal.2d 493, 225 P.2d 497 (1950)(by implication).

Subdivision (a), paragraphs (1) and {2). ‘ihether or not a party to an

action has violated a statute (paragraph (1) of subdivision (a)) is generally
a question of fact. However, if a party admits violating the statute or if the
evidence of such viclation is undisputed, it would be appropriate for the
Judge to instruct the jury thet a violation of the statute, ardinance, or

regulation has been established as a matter of law. Alarid v. Vanier, 50

Cal.2d 617, 327 P.2d 897 {1958)(undisputed evidence of driving with faulty
brakes).

The question of whether the violation of a statute has proximately
caused or contributed ts the plaintiff's death or injury (paragraph (2) of

subdivision (a)) is normally e gquestion for the jury. Satterlee v. Orange

Glenn School Dist., 29 Cal.2d 581, 177 P.2d 279 (1947). However, the existence

or nonexistence of proximate cause becomes a guestion of law to be decided
by the judge if reasonable men can draw but one inference from the facts.

Satterlee v. Orange Glenn School Dist., 29 Cal.2d 581, 177 P.2d 279 (1947).

See also, Alarid v. Vonier, 50 Cal,2d 617, 327 P.2d 897 (1958)(defendant's

24~



(3

admission establishes proximate cause); Moon v. Payne, 97 C-l. App.24 717,

218 P.2d 550 (1950)(failure > obtain permit to burn weeds not proximate
cause of child's burns).
Subdivision (b). Normally, the question of justification or excuse is

& Jjury gquestion. Fuentes v, Panella, 120 Cal. App.2d 175, 260 P.2d 853

{1953). The jury should be instructed on the issue of justification or
excuse vhether the excuse or justification appears from the curcumstances
gurrounding the violation itself or appears from evidence offered specifically

to show justification. Fuentes v. Panella, 120 Cal. App.2d 175, 260 P.2d

853 (1953)(instruction on justification proper in light of conflicting
testimony concerning violation itself and surrounding circumstances).
Hovever, an instruction on the issue of excuse or justification should not

be given if there is no evidence that would sustain a finding by the jury

that the violation was excused. McCaughan v. Hansen Pacific Lumber Co.,
175 Cal, App.2d 827, 833-83h4, 1 Cal. Rptr. 796, 8op (1959)(evidence went

to econtributory negligence, not to excuse}; Fuentes v. Panella, 120 Cal.

App.2d 175, 260 P.2d 853 (1953)(dictum).
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SEC. k4, Section 776 of the BEvidence Code is amended to read:
776. {a} A party to the record of any civil action, or a

person identified with such a pearty, may be called and exsmined as
if under cross-exasmination by any adverse party at any time during
the presentation of evidence by the party calling the wiiness.

(b} A witness examined by a party under this secticn may be

cross~examined by all other parties to the action in such order as

the court directs; byt , subject to subdivision (e), the witness may

be examined only as if under redirect examination by:

{1} In the case of a witness who is a party, his own counsel
and counsel for a party who is not adverse to the witneass.

{(2) In the case of a witness who is not a party, counsel for the
party with whom the witness is identified and counsel for a party who

is not adverse to the party with whom the witness is identified.

(c) For the purpose of this section, parties represented by the
same counsel are deemed to be a single party.
{d) For the purpose of this section, a person is identified with

a party if he is:

(1) A person for whose immediate benefit the action is
prosecuted or defended by the party.

(2) A director, officer, superintendent, member, agent,
ermployee, OF managing agent of the party or of a person specified
in paragreph (1), or any public employee of a public entity when
such public entity is the party.

(3) A person who was in any of the relationships specified in
paragraph (2) at the time of the act or omission giving rise to the

cause of action.
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(4) A person who was in any of the relationships specified in
paragraph (2} at the time he obtained knowledge of the matter concerning
which he is sought to be examined under this section.

(¢) _Paragraph (2) of subdivision {b) does not require counsel for the

party with whom the withess is identified and counsel for a party who is not

adverse to the party with whom the witness is identified to examine the

witness as if under redirect examination if the party who called the witness

for examination under this section:

(1) Is also a person identified with the same party with whom the witness

is identified.

(2) Is the personal representative, heir, successor, or assignee of a

person identified with the same party with whom the witness is identified.

Comment, Section 776 permits a party calling as a witness an employee
of (or someone similarly identified in interest with) an adverse party to
éxamine the witness as if under cross-examination, i.e., to use leading
questions in his examination. Section 776 requires the party whose employee
was thus called and examined to examine the witness as if under redirect,
3.e., to refrain from the use of leading questions. If a party is able to
rersuade the court that.the wsual rule presecribed by Section 776 is not in
;he interest of justice in & particular case, the court may enlarge or
restrict the right to use leading questions as provided in Section 76T,

These rules are based on the premise that ordinarily such a witness will
have a feeling of identification in the lawsuit with his etiployer rather than

with the other party to the action.
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Subdivision (b) has been amended, and subdivision {e) has been added,
because the premise upon which Section 776 is based does not necessarily apply
when the party calling the witness is also closely identified with the
adverse party; hence, the adverse party should be entitled to the usual rights
of a cross-examiner when he examines the witness. For example, when an
employee sues his employer and calls a co-employee as a wltness, there is
no reason to assume that the witness will be adverse to the employee-party and
in sympathy with the employer-party. The reverse may be the case. Tha
amendment to Section 776 will permit an employer, as a general rule, to use
leading gquestions in his cross-exsmination of an employee-witness who has
been called to testify under Section 776 by a co-employee. However, if the
party calling the witness can satisfy the court that the witness is in fact
identified in interest with the employer or for some other reason 1s amenable
to suggestive questioning by the employer, the court may limit the employer's
use of leading questions during his examination of the witness pursuant to

Section 767. See J. & B. Motors, Inc. v. Margolis, 75 Ariz. 392, 257 P.24

588, 38 A.L.R.2d 94 (1953).
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SEC. 5. Bection 952 of the Evidenhee Code 1s smended to read:

952, As used in this article, "confidential commuﬁication
between client and lawyer" means information transmitted between
a client and his lawyer in the course of that -relationship and
in confidence by a means which, so far as the client is aware,
discloses the information to no third persons other than those
who are present to further the interest of the client in the
consultation or those to whom disclosure is reesonably necessary
for the transmission of the information or the accomplishment of
the purpose for which the lawyer is consulted, and includes a legal

opinion formed and the advice given by the lawyer in the course

of that relationship,

Comment. The express inclusion of "a lesal opindion” in the last clause
will preclude a possible construction of this section that would leave the
attorney's uncommunicated lesal opinion--which Zncludcs his impressions and
conclusions--unprotected by the privilege, Such a construction would

virtually destroy the privilege,
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SEC. &. Section 992 of the Evidence Code is amended to read;
992, As used in this article, "confidential communication
between patient and physician"” means information, including
information obtained by an examination of the patient, transmitted
between a patient and his physician in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons
other than those who are present to further the interest of the
patient in the consultation or those to whom disclosure is
reasonably necessary for the transmission of the information or
the accomplishment of the purpose for which the physician is

consulted, and includes a diagnosis made and the advice given by

the physician in the course of that relationship.

Comment. The express inclusion of "a diagnosis” in the last clause
will preclude a possible construction of this section that would leave an
uncommunicated disgnosis unprotected by the privilege. Such & construction

would virtually destroy the privilege.
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SEC, 7. BSection 1012 of the Evidence Code is amended to read:
1012. As used in this article, "confidential communication
between patient and psychotherapist"” means information, ineluding
information obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons other
than those who are present to further the interest of the patient in
the consultation or examination or those to whom disclosure is
reasonably necessary for the transmission of the information or the
accomplishment of the purpose of the consultation or examination,

and includes a diagnosis made and the advice given by the psycho-

therapist in the course of that relationship.

Comment, The express inclusion of "a diagnosis" in the last clause
will preclude a possible construction of this section that would leave an
uncommunicated dlagnosis unprotected by the privilege. Such a construction

would virtually destroy the privilege.



I
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SEC. 8.. BSection 10L7 of the Evidence Code is amended to read:

1017. There is no privilege under this article if the peycho-
therapist is appointed by order of & court to examine the patient, but
this exception does not apply where the psychotherapist is appointed
by order of the court upon the request of the lawyer for the
defendant in a criminal proceeding in order to provide the lawyer
with information needed so that he may advise the defendant whether
to enter or withdraw a plea based on insanity or to present a defense

based on his mental or emotionsl condition.

Comment. The words "or withdraw" are added to Sectisn 1017 to make
clear that the psychotherapist-patient privilege aspplies in a case where
the defendant in a criminal proceeding entere a plea based on insanity,
submits to an examination by a court-appointed psychotherapist, and later
withdraws the plea based on insanity prior to the trial on that issue., In
such case, since the defendant does not tender an issue based on his mental
or emotional condition at the trial, the privilege should remain applicable.
Of course, if the defendant determines to go to triasl on the plea based on
insanity, the psychotherapist-patient privilege will not be applicable.

See Section 1016.

It should be noted that violation of the constitutional right o
counsel may require the exclusion of evidence that is not privileged under
this article; and, even in cases where this constitutional right is not
violated, the protection that this right affords may require certsin procedural
safeguards in the examination procedure and a limiting instruction if the

psychotherapist's testimony is admitted. See In re Spencer, 63 Cal.Z2d Lgo,

46 cal. Rptr. 753, 406 P.2d 33 (1965).
It is important to recognize that the attorney-client privilege may

provide protection in some cases where an exceptlion to the psychotherapist-

patient privilege is applicable. BSee Section 952 and the Ccmment thereto,

See also Sections 912(d) and 954 and the Comments thereto,
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SEC. 9. BSection 1152 of the Evidence Code is amended to read:

1152, (a) Evidence that a person has, in compromise cr frcm
humanitarian motives, furnished or offered or promised to furnish
money or any other thing, aet or service to ancther who has sus-

tained or will sustair or claims %e-hawve that he has sus-

tained or will sustein loss or demage, as uell as any conduct or

statements made In negotiation thereof, is inadmissivle to Frove

his liability for the loss or damege or any part of it.

(b) This section does not affect the admissibility of evi-
dence of:

(1) Partial satisfaction of an asserted claim or demsnd
without questioning its vaelidity when such evidence is offered to
prove the validity of the claim; or

(2) A dettor's rayment or promise to pay all or a part of
his preexisting debt when such evidence is offered to prove the
creatlion of & new duty on his part or a revival of his preexisting
duty.

Comment, The amendment o Section 1152 is intended to clarify the
meaning of the section without changing its substaniive effect., The
vords "or will sustain" have bLeen added to meke it clear tkat the section
appiies to statements made in the course of negotiations concerning
future loss or damege as well as past loss or damege. Such negotiations
might occur as a result of an alleged anticipatory breach of contract

or as an incident of an eminent domein proceeding.
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SEC. 1pn, Sectisn 1201 of the Dvidence Cade .1s amended to read:

1201, A statement within the scope of an exception to the hearsay
rule is not inadmissible on the ground that the evidence of such
statement is hearsay evidence if $he such hearsay evidence ef-sueh
etatement consists of one or more statements each of which meets the

reguirements of an exception to the hearsay rule,

Corment. This amendment is designed to clarify the meaning of Section

1201 without changing its substantive effect.
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SBEC. 11. Section 1600 of the Evidence Code is amended to
read;

1600. (&) The official record of a document purporting to
establish or effect an interest in property is prima facie evidence
of the existence and content of the original recorded document and
its executlon and delivery by each person by whom it purports to
have been executed if:

fa) (1) The record is in fact a record of an office of a
public entity; and

{63 (2) A statute authorized such a dceument to be recorded
in that office.

(b} The presunption established by this section is a pre-

sumption affecting the burden of proof.

Comment. One effect of making the official record "prima facie
evidence" is to create a rebuttable presumption. See EVIDENCE CODE
§ 602 ("A statute providing that a fact or group of facts is prima facie
evidence of another fact establishes a rebuttable presumption.”). The
classification of this presumption as one affecting the burden of proof

is consistent with the pricr case law. See Thomas v. Peterson, 213 Cal.

672, 3 P.2d 306 (1931); DuRois v. larke, 175 Cal. App.23 T37, 346 p.2a 830 ‘3

(1959); Osterberg v. Osterterg, 68 Cal. App.2d 254, 156 P.2a 46 {1945).

Such a classification tends to support the record title to property by
requiring the record title be sustained unless the party attaeking that
title can actually prove its invalidity. See EVID. CODE § 606 and Comment

thereto.
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SEC. 12.. Section 1602 of the Evidence Code is repealed.

1602 ;--If-a-patent-for-mineral-londs-within-this-state
issued-or-granted-by-the-Ynited-States-of-Amepricay--e9nsaine-a
statement-of-the-date-ef-the-loaation-of -a-elain-or-elaims-upen
whigh-the-granbing-er-isguanee-of-such-patent-is-basedy-sueh-siate-

rent-is-prima-facie-avidenco-of--the-date-of-sush-loeationy

Comment, Section 1602 of the Evidence Code is repealed because it

is superseded by thc addition cf Sectlon 2325 to the Public Resources Code.
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SEC. 13. Section 1603 of the Evidence Code is amended to read:

1603. A deed of ccnveyance of real property, purporting to have
been executed by a proper cfficer in pursuance of legal process of
any of the courts of record of this state, acknowledged and recorded
in the office of the recorder of the county wherein the real property
therein described is situated, or the record of such deed, or a certi-
fied copy of such record, is prima facie evidence that the property
or loterest therein described was thereby conveyed to the grantee

named in such deed. The presumption established by this section is

a presumption affecting the burden of proof.

Comment. One effect of Section 1603 is to create 2 rebuttable pre-
sumption. See EVIDENCE CODE § 6C2 ("A statute providing that a fact or
group of facts is prima facie evidence of another fact establishes a

. rebuttable presunpticn.”).

Prior to the enmactment of Code of Cilvil Procedure Section 1928 in
1872 (upon which Section 1603 of the Evidence Code is based), the re-
citals in a sheriff's deed, made pursuant to legal process, could not be
used 28 evlidence of the judgment, the execution, and the sale upon which
the deed was based. The exlistence of the prior proceedings were required

to be proved with independent evidence. Hihn v. Peck, 30 Cal. 280, 287-

288 (1866); Heyman v. Babeock, 30 Cal. 367, 370 (1866). The enactment of

the predecessor of Evidence Code Section 1603 had two effects. First,

it obviated the need for such independent proof. See, e.g., Qakes v.

Fernandez, 108 Cal. App.2d 168, 238 P.2d 641 (1951); Wagnor v. Blume, 71

Cal., App.2d 94, 161 P.2d 1001 (1945). See alsc BASYE, CLEARING LAND TITLES
§ 41 (1953). Second, it obviated the need for proof of a chain of title

prior to the execution of the deed. Krug v. Warden, 57 Cal. App. 563,

207 Pac. 696 (1922).



The classification of the presumption in Section 1603 as a presump-
tion affecting the burden of proof is consistent with the classification
of the similar snd overlapping presumptions contained in Evidence Code
Sections 664 (official duty regularly performed) and 1600 {official
record of document affecting property). ILike the presumption in Section
1600, the presumption in Section 1603 serves the purpose of supporting

the record chain of title.
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SEC. 14. Section 1605 of the Evidence Code is amended to read:
1605. Duplicate copies and authenticated translations of original
Spanish title papers relating to land claims in this state derived
from the Spanish or Mexican governments, prepared under the super-
vision of the Keeper of Archives, authenticeted by the Surveyor-
General or his successor and by the Keeper of Archives, and filed
with a county recorder, in accordance with Chapter 281 of the Statutes

of 1865-66, are reeeivable-ga-prime-faeie-evideree admissible as

evidence with like force and effect as the originels and without

proving the execution of suech originals,

Comment. Chapter 281 of the Statutes of 1865-66 required the California -
Secretary of State to cause copies to be made of all of the coriginal Spanish
title papers relating to land claims in this state derived from the Spanish
and Mexican govermments that were on file in the office of the United States
Surveyor-General for California, These copies, authenticated by the
Su;veyor-General and the Keeper of Archives in his office, vere then
required to be recorded in the offices of the county recorders of the
concerned counties.

Section 5 of the 1865-66 statute, which is now codified as Section 1605
of fhe Evidence Code, provided that the recorded copies would be admissibile
"ag prima facie evidence" without proving the execution of the originals.

It is apparent that the original purpose of the section was to provide an
exception to the best evidence rule--which would have required production
of the original or an excuse for its nonproduction before the recorded copy
could be admitted--and an exception to the rule, now expressed in Evidence
Code Section 1401{b), requiring the authentication of the original document
as a condition of the admissibility of the copy. Section 1605, therefore,

has been revised to reflect this original purpose,
-39-



SEC. 15. Section 2325 ig added to the Public Resources Code,
to read:

2325. If a patent for mineral lands within this stace issued
or grapnted by the United States of America s contains a statement
of the date of the location of & claim or claims upon which the

granting or issuance of such patent is based, such statement is

agnissible as evidence of the date of such locntion.

Comment. Section 2325 is based on Section 1602 of the Evidence Code,

which merely restated the provielons of former Section 1927.5 of the Code

of Civil Procedure. Although the purpose for the enactment (in 1905) of
Section 1927.5 of the Code of Civil Procedure is somewhat cobscure, it
seems likely that the section wes intended merely to provide a hearsay

exception and thus overcome the force of the suggestion in Champion Mining

Co. v. Consclidated Wyoming Gold Mining Co., 75 Cal. 78, B81-83 (1888) that

the issuance of a patent would not be evidence of a location at any time
prior to the date of the patent. As a recital of location date in a i
patent may be based on eelf-serving statements made in an ex parte proceeding,
it 18 inappropriate to give such a reeital presumptive effect.

Section 2325 is probably unnecéssary, for the statements that are
made admissible by the section are probably admissible anywsy under the
provisions of Evidence Code Section 1330 {statements in dispositive instru-
ments). Section 2325, however, removes whatever doubt there may be concerning
such admiasibility. The section bhas been relocated In the Public Resources
Code so that it will appear asmong other statutory provisicns relating to

specific evidentiary problems involving mining claims.
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