#63(L) 6/24/66
Memorandum 66-40

Subject: Studﬁ 63(L) - The Evidence Code (Revision of the Agricultural
Code

Attached are two copies of a tentative recommendation on the
revisions needed to conform the Agricultural Code to the statutory
scheme of the Evidence Code. At the July meeting, we hope to approve
this for distribution for comment and to approve the bill for preprinting.
Hence, please mark your revisions on one capy to turn in to the staff at
the July meeting.

Two representatives of the Department of Agriculture will attend
the July meeting. We are sending this memorandum and the tentative
recommendation to the department and we hope to be able to send you the
written comments of the department on this material prior to the meeting.
I am planning to meet with representatives of the department during the
first part of July. We have also invited Mr. BEmil) Steck, Jr., to attend
the meeting.

Sections 18, 115, 124, 152, 160.97, 332,3, 3h40.b

T™ese sections were approved in this form at the June meeting,
Section 438

Discussed.tut no aectlon taken at June necting. We reccumend the
deletion of the last sentence of this section. The reason 1s indicated
in the Comment to the section.

Section 651, 695, Thub.h4

These sections were approved in this form at the June meeting.
Section 751

The revislon of this section was approved in substance at the June
meeting when the Commission decided on the presumptive effect of an
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officinl certificate. The exact wording of the section has not been
approved.

Section T63.5

Not previously considered.

Sections 768, 772

Approved in substance at June meeting.

Sections 782, 796, 84l

Kot previocusly considered.

Sections 892.5, 893

Approved in substance at June meeting.

Sections 920, 1040, 1105, 1106.1, 1267, 1268.2

Not previously considered.

Section 1272

Approved in substance at June meeting.

Sections 1272.5, 1300.3-2

Not previously considered.

Section 1300.5

Approved in substance at June meeting

Sections 4135, 4148

Wot previously considered.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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#63(1) Jure 21, 1966

STATE OF CALIFQENIA

CALIFORNIA LAY

REVISION COMMISSION

TERTATIVE RECCMMENDATICN
relating to

THE EVIDENCE CCDE

Fumber 2 «- Revision of the Agricultural Code

June 21, 1966

California law Revision Commission
School of Jaw
Stanford University
Stanford, California

WARNING: This tentative recommendation is being distribtuted so that
interested persons will be advised of the Commission's tentative con-
clusions and can make their views know to the Commission. Any comments
sent to the Commission will be considered when the Cormission determines
what recommendation it will make to the Celifornia Legislature.

The Commission often substantially revises tentative recommendations
as a result of the comments it receives. Hence, this tentative recommen-
dation is not necessarlly the recommendation the Commission will Submit
to the legislature.




#63(L) June 21, 1966
TENTATIVE RECCMMENDATION
of the
CALIFORNTA LAW REVISION CCMMISSICH
relatling to

THE EVIDENCE COLE
{REVISION OF THE AGRICULTURAL CODE)}

Upon yecommendation of the tallfornie Law Revision Cormissicn, the

Leglslature enacted an Evidence Code at the 1965 legislative session,
The code was enacted substantially as recommended by the Commission.
The 1965 legislature directed the Commiscion to contimie its study of

the Evidence Ccde.

The legislation that enacted the FTvidence Code also amended end
repealed a substantial number of sections in other codes, One of the
projects the Commission has undertaken is a study to determine wiax addi-
tional changes are needed ir other codes ln view of.the enactment of the
Pvidence Code. As a part of this project, the Cormission has prepared
this recommendation on the changes needed in the Agricultural Code.

The Iaw Revision Cormlssion has made a section by section study of
the Agricultural Code. This study reveszls that a substantial numter of
sections in the Agricultural Code reguire revision to conform to the statutory
scheme of the REvidence Code.

Many of the sections in the Agricultural Code that are in need of
revision provide that evidence of one fact is "prima fecle evidence'-af
another. Evidence Code Section 602 provides that these sections establish
rebuttable presumptions., Other sections in the Agricultural Code expressly

create rebuttable presumpiions.
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Section 601 of the Evidence Code provides in part: “Every rebut-
table presumption is either {a) = presumption affecting the burden of
produeing evidence or (b} & presumption affecting the burden of proof.”
Sections 603-606 of the Evidence Code set forth stendards for classi-
fying rebuttable presumptions either as presumptions affecting the burden
of producing evidence or as presumptions affecting the burden of proof.
However, the general standards provided in these seotions do not always
permit easy classification of the particular presumptions in the Agri-
cultural Code. Moreover, in some of the sections of the Agricultural
Code, it appears that the language of presumptions was inadvertently
used when no presumptive effect was intended, i.e., when the only legis-
lative purpose was to create an exception to either the hearsay rule or
best evidence rule or both.

In order to avoid uncertainty and to obviate the need for numerous
Judicial declsions to determine the exact meaning of the presumptions
provisions in the Agricultural Code, the Commission recommends that they
be revised as hereinafter indicated. The Comment which follows each
section of the recommended legislation indicstes the reasons the Commis-
sion concluded that & particular "prime facie evidence” or presumption
provision of the Agricultural Code should be classified as a presumption
affecting the burden of producing evidence or as a presumption affecting
the burden of preoof,

A few sections of the Agricultural Code require adjustment to conform
to other provisions of the Evidence Code. The Commission's recommendations
for the revision of these sections are indicated in the proposed legisla-

tion and are explained in the Comments that follow these sections.

The Commission recommends the enactment of the following legislation:
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An act to amend Sections 18, 115, 124, 152, 160.97, 332.3, 340.4,

438, 651, 695, T46.4, 7151, 763.5, 768, 772, 782, 796, 841, 8%.5,
£93, 920, 10h0, 11C6.1, 1267, 12€8.2, 1272, 1272.5, 1300.3-2,

1300.5, 4135, and 4148 of, and to repeal Section 1105 of, the

Agricultural Code, relating to evigdence.

The people of the State of California do eract ag follows:




§ 18
SECTICN 1. Section 18 of the Agriculiural Code is amended
to read:
18. In all matters arising under this code, proof of the
fact of possession by any person engaged in the sale of & com-

modity i#s-priFa-faeie-evidenee eatablishes a rebuttable presump-

tion that such commodity is for the purpose of sale. This pree-

sumption is & presumption affecting the burden of producing

evidence.

Comment., Numercus sections of the Agricultural Code prohibit the
sale of a commodity that is not in compliance with standards established
by etatute or regulation. "Sell" is defined in Agricultural Code Section
2(3j) to inelude "have in possession for sale.” The purpose of Section 18
is to facilitate proof that a commodity in possession of a person engaged
in the sale of that kind of commodity is "in poseession for sale."” Where
a person engaged in the sale of a particular comodity has substandard
commodities in hls possession, it is reasonable to assume that he has
them in possession for the purpose of sale unless he produces evidence
to the contrary. Section 18 has been interpreted to require the person
in possession of a commodity that is not in compliance with the applicable
law or regulation to come forward with evidence that his possession was
not for the purpose of sale. 17 OPS. CAL. ATTY. GEN. 154 (1951). Cf.

21 OPS. CAL. ATTY, GEN. 171 (1953).

Section 18 is amended to indicate more clearly that it creates a
rebuttable presumption. EVIDENCE CODE § €02 ("4 statute providing that
a fact or group of facts 1 prima facie evidence of another fact establishes
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§ 18

a rebuttable presumption.”). The presumption is classified as a
presumption affecting the burden of producing evidence. EVIDENCE
CODE § 604 ("The effect of a presumption affecting the burden of
producling evidence is to require the trier of fact to assume the
existence of the presumed fact unless and until evidence is intro-
duced which would support a finding of its nonexistence, in which
case the trier of fact shall determine the existence or nonexistence
of the presumed fact from the evidence and witkout regard to the
presumption. Hothing in this section shall be construed to prevent

the drawing of any inference that may be appropriate.”).



§ 115

SEC. 2. Section 115 of the Agricultural Code is amended
to read:

115. VWhen any shipment of plants, or of anything against which
quarantine has been established, is brought into this State and is
found infested or infected or there is reasonable cause to presume
believe that it may be infested or infected with any pest, the shipment
shall be immediately destroyed by, or under the supervision of, the
officer inspecting the same, at the expense of the owner or bajlee
thereof, unless:

(a) The nature of the pest is such that no detriment can be
caused to agriculture in the State by the shivment of the plants out
of the State. In such case, the officer making the inspection may
affix a warning tag or notice to the shipment snd shall notify the owner
or bailee of said plants to ship the same out of the State within 48
hours, and such owner or bailee shall do so., The shipment shall be
under the directi on and control of the officer making the inspection
and shall be at the expense of the ovmer or ballee. Immediately after
the expiration of the time specified in the notice, said plants shall
be seized and destroyed by the inspecting officer at the expense of
the owner or bailee,

(b) Such pest may be exterminated by treatment or processing
prescribed by the director, and it is determined by the inspecting
officer that the nature of the pest is such that no damage can be
caused to agriculture in this State, through such treatment or processing,
or procedure incidental thereto. In such case, the shipment may be so

treated or processed at the expense of the owner or bailee in the
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§ 115

manner, and within the time specified by the inspecting officer,
under his supervision, and if so treated or processed, upon
determination by the enforcing officer that the pest has been

exterminated, the shipment may be released.

Comment. The word "believe™ is substituted for "presume" in the
intreductory clause of Scetion 115 to reflect the obvious meaning of the
cection and to eliminate the improper use of tae word "presume."” No pre-

surption is involwved in the determination referred to in Scetion 115.



§ 124

SEC. 3. Section 12l of the Agricultural Code is amended to
read:

124. When any shipment of nursery stock, plants, or their
containers, or appliences, or any host or other carrier of any pest
brought into any county or locality in the State frcm another county
or locality within the State, is found to be infected or infested with
a pest, or there is reasonable cause to presume believe that said
shipment may be so infested or infected, tue entire shipment shall be
refused delivery and may be immediately destroyed by or under the
supervision of the commissioner, unless the nature of the pest is such
that no damage or detriment can be caused to agriculture by the return
of said shipment to the point of shipment. In such case the officer who
makes the inspection may affix a warning tag or notice to the shipment
and shall notify in writing the owner or bailee thereof to return said
shipment to the point of shipment within 48 hours after such notifica-
tion. The owner or bailee shall, at his cwn expense, return said
shipment under the direction and control of said commissioner, and if
the owner or bailee fails fo return it within the time specified, the
commissioner shall destroy the same, If such pest may be exterminated
or controlled by treatment or processing prescribed by the commissioner,
and if it shall be determined by the commissioner that the nature of
the pest is such that no damage can be caused to agriculture through
such treatment, processing, or procedure incidental thereto, such
shipment may be so treated or processed at the expense of the owner or

bailee of said shipment in a manner and within a time satisfactory to



§ 124
the commissioner, and under his supervision, and if so treated or
processed, said shipment may be released to the consignee, If it
shall be determined by the said commissioner that enly a portion of
said shipment is infested or infected with a pest, or that there is
reasoneble cause to pressme believe that only a portion of said shipment
may be so infested or infected, then only such portion of said shipment
may be desiroyed or returned to origin or treated or processed es

hereinbefore provided.

Comment. The word "believe" is substituted for "presume” in Section
12k to reflect the obviocus meaning of the section and to elimimate the
izproper use of the word "presume." No presunption is involved in the

deterninaticn referred to in Section 12h.-



§ 152

SEC. 4 . Section 152 of the Agriceltural Code is amended
to read:

152. 211 plants within a citrus white fly distriet which are
infested with citrus white fly or eggs, larvae or pupae thereof, or
which there is reasonable cause to presume believe may be infested
with citrus white fly, are declared a public nuisance. The existence
of any known host plant of citrus white fly within the boundaries of
the distriet shall be deemed reasonable cause to pPrasuke believe gaid

host plant to be infested with citrus white fly,

Ccrrent., The word "believe" is substituted for "presune” in Section 152 to

reflect the obvious meaning of the section and to eliminate the improper
use of the word "presume.” Ilo presumption is involved in the determination

referred to in Seetion 152,
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§ 160.97
SEC. 5, Section 160.97 of the Agricultural Code is amended

to read:

160.97. Any persen suffering loss or damage resulting from the
use or application by others of any pesticide, or of any substance,
method or device Tor pesticidal purposes or for the purpose of preventing,
destroying, repelling, mitigating or correcting any disorder of plants
or for the purpose of inhibiting, regulating, stimulating or ptherwise
altering plant growth by direct application to plants must, within
sixty (60) days from the time that the occurence of such loss or damage
became known to him, or in the event a growing crop is alleged to have
been damaged, prior to the time fifty percent {50%) of said crop shall
have been harvested, provided, such loss or damage was known, file with
the county commissioner of the county in which the loss or damage, or
scme part thereof, is alleged to have occurred, a verified report of
loss setting forth so far as known to the claimant the following: name
and address of claimant, type, kind and location of property allegedly
injured or damaged, date the alleged injury or damage pccurred, hame
of pest control cperator allegedly responsible for such loss or damage,
and name of the owner or occupant of the property for whom such pest
control operator was rendering labor or seivices,

The filing of such report or the failure to file such report
need not be alleged in any ccrplaint which might be filed, and the
failure to file the repori as harein provided for shall not be a bar
to the maintenance of a civil action for the recovery of damages for

such loss or damage.
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§ 160.97
Proof of failure to file the report herein required shall
ereade-a-rebutiable-presumpsior is evidence that no such loss
or damage occurred.
"Pesticide"” means any economic poison as defined in Section 1061

of this code.

Comment. A presumption is not an appropriate method of accomplishing
the purpose of the third paragraph of Section 160.97. Under the Evidence
Code, the only effect of a rebuttable presumption is to shift either the
burden of proof or the burden of producicg evidence. See Evidence Code
Sections 601, 604, and 606 and Comments thereto. Since the person required
to file the report under Section 160.97 already has the burden of proof
and the burden of producing evidence, the third paragraph of that sectiocn
can have no effect.

Prior to the enactment of the Evidence Code, the presumption that
arose upon proof of failure to file the report was itself evidence that
no loss or demage occurred. This resulted from the former rule that a
presumption was evidence that had to be weighed against conflicting evi&ence.

Smellle v. Southern Pac. Co., 212 Cal, 5k0, 299 Pac. 529 (1931)}. Section

600 of the Evidence Code abolished this rule. Hence, Section 160.97 has
been revised to restore the substantive effect that it had before the

Evidence Code was enacted.



§ 332.3

SEC, 6. Section 332.3 of the Agricultural Code 1s amended
to read;

332.3. In all suits at law or in equity, when the title to
any animal is involved, the brand or brand and marks of the animal
shall be prima facie evidence that the owner of the brand or brand
and mark was the cwner of the animal at all times during which the
brend or brand and mark was duly recorded as provided in this code.

The presumption established by this section is 2 presumption affect-

the burden of proof.

The right of any person to use such brand or brand and
mark may be established by a certified copy of the brand

records on file in the Bureau of Livestock Identification.

Comment. Section 332.3 establishes a rebuttable presumptiog. EVIDELCD
CODE § 602 ("A statute providing that a fact or group of facts is prima
facie evidence of another fact establishes a rebuttable presumption.” ).
The presumption is classified as & presumption affecting the burden of
proof in order that a brand will be effective to establish ownership. BSee
EVIDENCE CODE § 606 ("The effect of a presumption affecting the burden of
proof is to impose upon the party against whom it operates the burden of
proof as to the nonexistence of the presumed fact."}.

Classifying this presumpiion as a presumption affecting the burden
of proof clarifies vhich of two possibly conflicting presumptions will
prevail. The Section 332.3 presumption, belng a presumption affecting the
burden of proof, prevails over the presumption provided by Evidence Code
Section 637 that the things which a person possesses are presumed to be

owned by him.
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§ 340.4
SEC. 7. Section 340.4 of the Agricultural Code is amended
to read:
340.4. Proof of possession or ownership of cattle with an
unrecorded, forfeited, or cancelled brand ie-prima-faeie-evidenee

establishes & rebuttable presumption that the person in possession

or the owner of the cattle has branded them with such brend. This

Presumption is e presumption affecting the burden of proof.

Comment. Agricultural Code Section 340.1 provides that it is un-
lawful to use en unrecorded, forfeited, or canceled brand. Section 340.4
is designed to further the public poliecy against such brands by meking it
unlawful for a person to own or possess cattle with an unlawful brand
unless he can establish thst he wae not the one who branded the cattle.

The offense under Sections 340.1 and 340.%4 is analogous to the
provision of the Dangerous Weapons' Control Iaw {Pemal Code Section 12091)
that makes possession of a firearm whose identification marks have been
tampered with presumptive evidence that the tampering was done by the
posseesor. Penal Code Section 12091 requires the possessor to produce
sufficlent proof to raiee a reasomable doubt that he tampered with the

identification marks. People v, Seots, 24 Cel.2d 774, 151 P.2a 517 (1944).

Under the Evidence Code, as under the previously existing law, Penal Code
Section.12091 hes the effect of making it a matter of defense for the person
in possession of the firearm to show that he is not the one who tampered
with the identification marks. Agricultural Code Section 34%0.4, as amended,
has the same effect. EVIDENCE CODE § 606 (“The effect of a presumption
affecting the burden of proof is to impose upon the party agsinst whom it
operates the burden of proof as to the nonexistnece of the presumed fact.").
1ha



§ 340.4

When Section 340.4 applies in a criminal case, the defendant can establish
his defense by merely raising a reascnable doubt that he was the person
who used the unlawful brand on the cattle owned or possessed by him. See
Evidence Code Section 6CT7 and the Comment thereto. In a civil case s the
defendant would have to establish his defense by a preponderance of the

evidence. See Evidence Code Section 115.
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§ 438
SEC. 8. BSection 438 of the Agricultural Code is amended
to read:
438. The director is authorized to rmale any and all necessary
investigations relative 40 reported vioclations of this divisicn,

as provided by Article 2 {commencing with Section 11180) of Chapter 2

of Part 1 of Division 3 of Title 2 of the Government Code. E£spies
gf-reeordis-Audita--and-reroris-of-audissy-inspestion-ceriificatessy
gertified-reporisy~-findings-and-aid-papers-on-file-in-the-affice-ef
the-direeser-shali-ke-priga-facie-evidenee-of-the-Easiers-sherein
contaipedy-and-gay-to-gdmitied-inte-evidenas-in-apy-heariag-purenant

te-gpid-arsielc-pf-the-Coverpmeni-fadey

Comment. The second sentence of Section 438 has been deleted because
it is unnecessary. The article referred to authorizes the director to
conduct investigative hearings. The deleted sentence merely authorizes
the admission of departmental records in such hearings. There is ample
suthority in the Govermment Code for such admission without reliance on the
language deleted from this section. See GOVT, CODE & 11181. The suthority
to introduce such records in administrative hearings is based on Government

Code Section 11513 and is unaffected by the zmendment of this gection.
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§ 651

SEC. 9. Section 651 of the Agriculiural Code is amended
to read:

651. As used in this division, "imitatior milk product” means
any substance, mixture or commpound, other than milk or milk products,
intended for huran food, made in imivation of milk or any milk product.
Proof that any fat or oil other than milk fat has been combined with
any milk product and thai the resulting substance, mixture, or com-
pound has the outward appearance and semblance in taste and otherwise
of a milk product and is sold for use without Ffurther processing sheil

be-pripn-faeie-pross establishes g rebuttable presumption that such

substance, mixture, or compound is an "imitation milk product.” This

presumption is a presumption affecting the burden of producing evidence,

This section shall not apply to any substance, mixture, or compound
in which the presence of oil or fat cther than milk fat is expressly

permitted and provided for inm this division.

Comment. Section 651 is amended to indicate more clearly that it
creates a rebuttable presumption. EVIDENCE CODE § 602 ("4 statute providing
that a fact or group of Tacts is prima facie evidence of ancther fact estab-
lishes a rebuttable presumption.” )., Tie presumption is classified as a
presumption affecting the burder of producing evidence. EVIDENCE CODE § 60k
("The effect of a presumpiion affecting the burden of producing evidence is
to reguire the trier of fact to assume the existence of the presumed fact
unless and until evidence is introduced which woulgd support a finding of its
nonexistence, in which case the trier of fact shall determine the existence
or nonexistence of the presumed fact from the evidence and without regard
to the presumptiomn. Nothing in this section shall be construed to prevent

the drawing of any inference that may be appropriate,").
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§ 695

SEC. 10. BSection £95 of the Agricultural Code is amended
to read:

695. Proof of the use of any container, cabinet or other
dairy equipment by any person other than the person, or associa-
tion vwhose name, mark, or device shall be upon the same, and other
than the members of any association registering the same, without
the written consent provided for in Yection 690, or of the possession
by any junk dealer or dealer in second-hand articles of any such
containers, cabinets or other dalry eguipment, the description of
the name, mark or devicde of which has been so filed and published

as aforesaid zs-presurpiive-evidenge esiablishes a rebuttable pre-

sumption of unlawful use of or traffic in such containers, cabinets

or other dairy equipment. This presumption is a presumption affect-

ing the burden of producing evidence.

Comrent. Section 695 is a part of a comprehensive statute designed
to regulate use of containers and other dairy eguipmert marked with a
registered brand. In substance, the statute requires that any person who
finds or receives such equipment must return it to the owner within seven
days {Section 692) and prohibits use or sale of such equipment by any
person other than the owner without the owner's written permission (Section
693). Section 695 apperently was intended to facilitate proof of violation
of the statute by creating a presumption ihat operates to place on the
perscn who uses such contalner or eguipment or upen the Jjunk dealer or
second~hand dealer in possession of such container or equiprent the turden
of comlng forward with evidence that his use cor poesesgsion is not unlawful.

The section Yas been revised to make this clear. See Evidence Code

Section 60k,
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§ The. b

SEC. 11. Section T4b6.4 of the Agricultural Code is amended
to read:

T46. b, (&) 2411 naadlers, ircluding produce-sandlers, shall
keep complete and accurate records of all milk fat which they
purchase, or possesslon or control of which they acquire from
producers in the form of unprocessed milk, cream, or in any
other unprocessed form. Preducer-handlers shall include thelr
own production in such records. They shall also keep complete
and accurate records of all mllk fat utilized by them for
processing. Such records shall be in such form and contain
such information, relevant to the purposes of this chapter, as
the director may, by order or regulation, prescribe, shall be
preserved for a period of two (2) years, and shall be open to
inspection at any time on the request of the director. The
director may, by rule, order, or regulation, require every such
handler and producer-handler to file wiih him returns on forms
to be prescribed and furnished by him, giving the information,
or any part thereof, of which said first handlers are required

to keep records, as aforesald.

i&l In the case of any failure of any handler or producer-
handler to make =dequate returns, when required, the director
shall estimate the amount of delinquency from the records of
the department, or from such other source or sources of informa-
tion as mey be available, and in any action by the director to
recover fees hereunder, a certificate of the director sheowing the
apcunt determined by it to be required to be paid by the person

reguired to pay the fees shall be prima facie evidence of the fact of
-19-



§ ThéELL

delinquency of the amount due. The preswmption established by this

gubdivision is a presumption affecting the burden of proof.

Comrent. Subdivision (b) of Section T4€.4 creates a rebuttable pre-
surption. EVIDENCE CODE § 602.("A statute providing thet a fact or group
of facts is prima facie evidence of another fact establishes a rebuttable
presumption.”}. This presumption is classified as a presumption affecting
the burden of proof. As a result, the person who claims that the amount
estirated by the director is not correct has the burden of proof to
establish the correct amount. See Evidence Code Section 606,

Classifying this presumption as one affecting the burden of proof
is consistent with the apparent purpose of the section, The presumption
is a means of forcing a person to furnish the information needed to
determine the amount of the fees. If the director has not been furnished
with that information, he may not be able to prove the amount due but
may only be able to estimate the amount. PBecause it is a producer-
pandler's failure to make adequate returns and keep sufficient records
that makes the director's estimate necessary, he should have the burden of

procof if he claims the director's estimate is not correct.
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$ 751

SEC. 12, Section TGl of the Apgricultural Code is zmended
to read:

TH1. _gl The director may investigate and certify to shippers
or other financially interested parties the znalysis, classifica-
tion, grade, qualiiy or condition of fruii, vegetable or other
agriculturasl prcducts, either raw or processed, under such rules
and regulations as ne may prescribe, including the payment of
reasonable Tees.

LEQ Every certificate relating to the aralysis, classifica-
tion, condition, grade or quality of agricultural products, either
raw or precessed, and every duly ceriified copy of such certificate,
skail--be-received-in-all-cenrie-of -the-Btase-of-califernza-as is
prima facie evidence of the truth of the stetements therein contained,
if duly issued either:

{1} By the director under authority of this code; or

(2} 1In ccoperation between federal and state agencies, authori-
ties, or organizations under authority of an act of Congress and
an act of the ILegislature of any state; or

(3) Under suthority of a Tederal statute.

(¢c) The presumption established by subdivision (b) is a

presumption affecting the burden of proof. Such presumption does

not apply in a criminal action.

.Lél Any certificate issued by the State under the provisions
of this chapter or by any person shall truly state the grade, quality
and condition of the preoduct or preoducts certified, and a true copy
of apy such certificate shall be furnished to the director or to
the commissioner of the county where the shipment originated; on

]



demand made in writing,

Lgl Hothing in this chapter applies 0 any investigation
made or any certificate issued by any person, firm or corpora=
tion in respect to canned or dried fruit shipped, packed or
stored by it or to any investigation made or any certificate
igeued bty any bona fide chamber of commerce, toard of trade or
other bona fide nonprofit association of precducers or merchants
in respect to canned or dried fuit scld, shipped, packed or stored
by any of its members or other-persons for whem it may make any
such inspection or issue any such certificate.

(f) The director is authorized to cooperate with the United

States Department of Agriculture in carrying cut the provisions of

this chapter.

Comment. Subdivision (b) establishes a rebuttable presumption,
EVIDENCE CODE § 602 ("4 statute providing that a fact or group of facts
is prima facle evidence of another fact establishes a rebuttable presump-
tion."). TIn order to provide stability in the marketing of agricultural
products, the presumption is classified by subdivision (c)} as a presump-
tion affecting the burden of proof. FEVIDENCE CODE § 606 ("The effect of
& presumption affecting the burden of proof is to impose upon the party
against whom 1t operates the burden of proof as to the nonexistence of
the presumed fact."). 8ince it would be unfair to shift the burden of
proof to the defendant in a criminal action merely because a certificate
has been introcuced in evidence, the presumption does not apply in a
criminal action.

The words "'received in all courts of the State of California as"

have been deleted as unnecessary.
_oa.



§ 763.5

SEC. 13 . Section 763.5 of the Agricultural Code is amended
to read:

763.5. Each lcad of tomatoes offered for delivery by a grower
to a camnner in accordance with the terms of a contract between them
shall be gilven such inspecticn as mey be required without undue
delay and within a reasonable time after such load arrives at the
cannery or other point specified for such inspection.

Any load of tomatoes so offered for inspection and delivery
that is rendered unsultable for cenning purposes as a direct result
of unwarranted delay in inspection, wilfully or negligently caused
or permitted by the canner, shall be paid for by the canner at the
full price agreed upon for tomatoes suitable for canning purposes
and on the basis that such tomatoes were of the grade, quality, and
condition stipulated in the contract. If no price is séipulated in
the contract, payment shall be made by the canner to the grower on
the basis of the then prevailing market price for tomatoes of the
grade, quality and condition specified in the contract.

In addition to any other remedy, the grower so offering for
inspection and delivery any load of tomatoes who has incurred any
added handling costs as a direct result of the unwarranted delay in
inspection and delivery, wilfully or negligently caused or permitted
by a canner, may recover the amount of such added handling costs by
an action at law against such camner.

A delay in such inspection and acceptance for dellvery for a
reriod of six hours or more after a load of tomatoes is offered for
inspection and delivery in mccordance with the terms of a contract

between the grower and the cauner shali-be-prima-faeie-svidenee-ihas
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suek-delay-was 1s presumed to be unwarranted and caused by wilful-~

ness or negligence on the part of the canner; greovideds-kévevers
#ha® but during 15 2h-hour peak periods in any tcmato canning sea-
ECN 3--delay-iR-gdch-iRepestier-and-acecptanee-af-delivery-shaid
ret-be-prira-freie-evidence-that-surh-delny-vwas-eauced-by-vwiifut=-

Hess-oF-negtigenee-an-the-pari-of-the-earrer this presumption does

not agply unless such delay covered a pericd of more than 12 hours.
Such peak pericds shall be the periocds of maximum delivery as shown
by the records of the canner and shell be designated by the canners
for each cannery or other specified inspection point promptly after
the close of each tomato canning seasom by posting a notice of the
peak pericds for each cannery or inspection polnt in a conspicuous

place at such cannery or lnspection point. The presumption estab-

lished by this paragraph is a presumpiion affecting the burden of

proaf.

No grower shall have any rights under this section unless he
shall register each lcad of tomatoes with the canner at the time he
offers such load for inspection and delivery. Such registration
ghall be made by obtaining from the canner a certificate, which such
canner 1s hereby required to furnish, stating the time of arrival of

the load at the cahmery or other specified inspection point.

Corment. The presurptlion created by the fourth poragroph of Bection

763.% has been clagzified as g presumption affeciing the burden of proof.
result, when the grower establishes that a load of tomatoes was renderesd
unsuitable for canning purposes because 1t was not inspected within the

time specified in the section, the canner has the burden of proof to

-2l
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§ 763.5
establish that the delay was not willfully or negligently caused or permitted
by him. See Bvidence Code Section 606.

Classifying this presumption as one affecting the burden of proof is
consistent with the apparent purpose of the section. It appears that the
six-hour and twelve-hour time limits are established (and the presumption
made applicable) in order to prescribe by statute what constlitutes a reason-
able time within which to make the inspection. The grower may not be in a
position to inmtroduce any evidence as to the reason why an inspection was
not expeditiously made. For this reason, the statute includes a presumption
that shifts the bturden of proof to the canner who should be in a position
to prove why he failed to have the tcomatces inspected within the time specified

in the statute.
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$ 768
SEC., 1. Section 768 of the Agricultural Code is amended
to read:
768. The inspection certificatie issued pursuent to the
provisions of' this chepter <keii-te is prima facie evidence
of the percentage of defects according to the definition of

such defectis as defined in this chapter. The presumption

established by this section is a presumption affecting the

burden of proof. Such presumption does not apply in a criminsl

action.

Comment. See the Coment to Section T5Hl.
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§ 772
SEC. 1%. BSection 772 of the Agricultural Code is amended
to read:
T72. The cercvificates provided for in this chapter skai2
Be are prira facie evidence befere-any-zcurs-in-ihis-Siase of
the true average soluble sclids test of all the grapes in the

lot or load under consideration. The presumption established

by this section is a presumption affecting the burden of proof.

Such presumption does not apply in a criminal action.

Corment., See the Comment to Secticon 751.
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SEC, 16&. Section 782 of the Agricultural Code is amerded
to read:

782. The director and the commissioners of each county of the
State, their deputies and inspectors, uader the supervision and
control of the director shall enforce this chapter. The refusal
of any officer authorized under this chavter to carry out the orders
and directions of the director in the enforcement of this chapter
is neglect of duty.

The director by regulation may prescribe methods of selecting
samples of lots or containers of fruits, nuts and vegetables on a
basis of size or other specific classification, which shall be
reasonably calculated to produce by such sampling fair representations
of the entire lots or contzlners sampled; establish and issue official
color charts depicting the color standards and requirements established
in this chapter; and make such other rules and regnlations as are
reasonably necessary to secure uniformity in the enforcement of this
chapter.

Any sample taken undsr the provisions of this chapter sheii-he is
rriza faciz evidence s-in-spy-schr--in-tnic-R¥atey of the truc conditions
of tThe entirc lov in the cxoniretion of wileh =oid socpple wes taken.

The presumption ssizblishcd by “iis warsgroph is o »resurption affecting

the burden of proct.

A written notice of violation, issued Ty & duly qualified repre-
sentative of the director or by commissioners, their deputies and

inspectors holding valid standardizaticn certificates of eliglollity

28—



§ 782
as enforcing officers of this chapier, stating that a certain lot
of produce is in violation of the provisions of this chapter and
tased upon the exemination of such sample skaii-be is prima facie
evidence y-in-akry-esurt-in-ikis-Siases of the true condition of

the entire lot. The presumption estahblished by this poragrsph is

a presumption affecting the burden of proof. Such presumpiion

does not apply in a criminel action.

Corment. The presumption created by the first sentence of the third
paragraph of Section 782 is classified as a presumption affecting the
burden of proof so that the method of selecting samples established pur-
suant to this section will be effective ‘o establish a sampling procedure
that will withstand ummeritorious attack. This presumption arises when
it is established that the sample was taken according to the method pre-
scribed by regulation. Thereupon, the burden of proof shifts to the person
claiming that the sample is not representative of the entire lot. BSee
EVIDENCE CCODE § 606 ("The effect of a presumption affecting the burden of
procf is to impose upon the party against whom it operates the burden of
proof as to the nonexistence of the presumed fact."). Concerning the
effect of presumptions in criminal actions, see Evidence Code Section 607

and the Comment thereto.

Under the last paragraph of the section, the notice of viclation is
given the same effect as a certificate of condition, grade, quality, or
the like made under Section 751 and similar sections. See the Comment

to Section T51.

The phrase "in zny court in this State," which forzerly appeared in

two places in the section, has been deleted as unnecessary.
-29-



§ 796

SEC. 17. BSection 796 of the Azricultural Code is amended
to read:

796. Grapefruit shall be (1) maturs, (2) free from serious
decay, (3) free from serious damage by freezing or drying due to
any cause, (4) free from serious injury due to any cause, {5) free
frcm serious scars, including those caused by insects, (&) free from
serious scale, (7) free from serious dirt, smudge stain, sooty mold,
rot residues or other foreign material, (8) free from serious staining,
{9) free from serious greenish or brownish rind oil spots, (10) free
frem serious spotting or pitting, (11) free from serious roughness,
(12) free from serious aging, (13) free from serious softness, (1k4)
free from serious sunburn, {15) free from serious sheepnose.

The following standards shall be applied in determining whether
or not grapefrult meet the requirements of this section:

(1) Grapefruit are not mature unless (a) at the time of picking
and at all times thereafter the julce contains soluble solids, as
determined by a Brix scale hydrometer, equal to or in excess of five
and one-half parts to every part of acid contained in the juice {the
acidity of the juice 1o he calculsted as citric neid without water of
erystallization), except that in view of differences in climatic
conditions prevailing in the desert areas, which result in the
grapefruit grown in those areas having, at maturity, a higher percentage
of soluble solids to acid than the mature grapefruit grown in other
areas of the 3late, grapefruit produced in ihe desert areas are
considered mature if at the time of picking and at all times thereafter,

the juice contains soluble solids, as determined by a Brix scale
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§ 796
hydrometer, equal to or in eXcess of six parts to every part of acid
contained in the juice (the acidity of the juice to be calculated as
citric acid without water of crystallization), and (b} 90 percent
or more of the grapefruit, by count, at time of picking and at all
times thereafter have atiained, on at least two-thirds of the fruit
surface, at least a minimum characteristic yellow or grapefruit color,
as indicated by Color Plate IMo. 19 L3 in "Dictionary of Color,"” Maerz
& Paul first edition 1930. Grapefruit produced outside of this State
under climatic conditions similar to those prevailing in the desert
areas and offered for sale in this State shall meet the same maturity
standard as that prescribed for grapefruit produced in desert areas.

The geographical boundaries of the desert areas of the State of
California shall be defined as Imperial County, the portions of Riverside
and San Diego Counties located east of a line extending north and south
through White Vater, and that portion of San Bernardino County located
east of the 115 meridian.

(2) Decay is serious if any part of the grapefruit is affected
with decay.

(3) Damage by freezing or drying due to any cause is serious if
20 percent or more of the pulp or edible portion of the grapefrult
shows evidence of drying or a mushy condition; and damage by freezing or
drying due to any csuse is very serious if L0 percent or more of the
pulp or edible portion of the grapefruit  shows evidence of drying or
a mushy condition., Evidence of damage shall be dstermined by as many
cuts of each individual grapefruit as are necessary.

(4) Injury due to any cause is serious if the skin {rind) is broken

and the injury is not healed.
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§ 796

{5) Scars, including those caused by insects, are seriocus if they
are dark, or rough, or deep and if they aggregate 25 percent or more
of the fruit surface,

(6) Scale is serious if 50 percent or more of the fruit surface
shows scele infestation in excess of 50 gcales per square inch.

(7} Dirt, smudge stain, scoty mold, rot residues, or other foreign
material are sericus if an aggregate arez of 25 percent or more of
the fruit surface is affected.

(8) Staining of the skin (rind) is serious if 50 percent or more
of the fruit surface is affected with a pronounced discoloration.

(9) Greenish or brownish rind oil spots are serious if they
cover an aggregate area of 25 percent or more of the fruit surface.

{10) Spotting or pitting is serious if the spots or pits are
sunken and cover an aggregate area of 10 percent or more of the
fruit surface.

(11) Roughness is serious if 90 percent cor more of the fruit
surfact is rough and coarse, or lumpy.

(12} Agirng is serious if ore-third or more of the surface of
the grapefruit is dried and hard.

(13) Softness is serious if tihe grapefruit is flabby.

(14} Sunburn is serious if it causes decided Tlattening of the
fruit and drying and discoloration of the skin (rind) affecting more
than one-third of the fruit surface,

{15) Sheepnose is ssrious if the stem end of the grapefruit
protrudes decidedly.

The compliance or noncompliance with the standards for grapefruit
prescribed in this chapter, except as to maturity, may be determined from

a representative sample taken as follows:
-32-
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{a) When in containers the sample shall congsist of not less than
10 percent, by count, of the grapefruit in each of the containers
selected as the sample.

(t) W¥hen in bulk the sample shall consist of not less than 100
grapefrult, except that where the total number of grapefruit in the bulk
lot is less than 1,000 grapefruit a representative sample shall comsist
of 10 percent of the grapefruit.

Each individual grapefruit may be examined for one or all of the
defects, except as to maturity, but only one defect shall be counted
or scored against any individwal grapefruit.

The official sample for testing for maturity of grapefruit shall
consist of not less than 30 grapefruit.

Any such sample so taken sball-eenssituie is prima frcie evidence

of the character of the entire iot Irciy wnicl. such szample wes tcken s
ar-provided-in-Scciicen.gl2 ofthis.ccie . The presurrtion established
Ty this paregraph 18 a presurption affecting the burden of proot.

Tolerances to be applied to certain of the foregoing standards are
hereby established. The grapefruit in any ons container or bulk lot
shall be deemed as a whole to meet the reguirements of Standards
Mumbers 2, L, 5, 6, 7, &, 9, 10, 11, 12, 13, 14 and 15 of this section
s0 long as not gver 10 percent, by count, of the individual grapefruit
in such container or bulk lot are below said standards, and so long
as not over 5 perceni, by count, thereof are below any one of said
standards. The grapafruit in any one coniainer or bulk lot shall he
deemed, as a whole, +to neel the requirements of Standard Number 3

of this section so long as not more than 15 percent, by count, of the



§ 796

Individual grapefruit in such container or bulk lot are seriously
damaged by freezing or drying due to any cause, but not to exceed
one-third of this tolerance shall te allowed for very sericus damage

by freezing or drying due to any cause,

Comment. The next to the last paragraph of Section 796 establishes
a rebuttable presumption. EVIDENCE CODE § 602 ("4 statute providing that
s fact or group of facts is prima facie evidence of another fact establishes
a rebuttable presumption.”). This presumption is classified as a presump-
tion affecting the burden of proof so that the method of selecting samples
gpecified in the statute will be effective to establish a sampling pro-
cedure that will withstand unmeritorious attack. See the first paragraph
of the Comment o Section 782. The language "as provided in Section 782

of this code" is deleted as unnecessary.
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SEC. 18. Section 8541 of the Agricultural Code is amended
to read:

841. The director and the commissioners of each county of
the Stave, thelr deputies and inspectors, urder the supervision
and control of the director shall enforce this chapter. The
refusal of any officer authorized under <his chapter to carry out
the orders and directions of the director in the enforcement of
this chapter iIs neglect of duty.

The director by reguiaticn may prescrite methods of selecting
samples of lots or containers of honey, which shall be reasonably
calculated to produce by such sampling fair representations of the
entire lots or containers sampled; establish and issue official
color charts depicting the color standards ard requirements estab-
lished in this chapter; and make other rules and regulations as
are reagonably necessary to secure uniformity in the enforcement
of this chapter.

Any sample taken under the provisions of this chapter skali-ke
is prima facie evidence y-im-any-esuri-in-this-Ziases of the true
condition of the eatire lot in the examination of which seid sample

was taken. The presumption established by this paragraph is a pre-

sumption affecting the burden of proof.

Comment. The last paragraph of Section 84) establishes a rebuttable
presumption. EVIDENCE CODE § €02 ("A statute providing that a fact or
group of facts is prima facie evidence of another fact establishes a
rebuttable presumption.”)., This presumption is classified as a presutip-
tion affecting the burden of proof sc that the method of selecting samples

established pursuant to Section 841 will be effective to establish a
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sampling procedure that will withstand unreritorious attack. See the
first paragraph of the Cornment to Section 782,

The phrase, "in any court in this State," bas been deleted as

untecessary .
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§ 892.5

SEC. 19. Section £92.5 of the Agricultursl Code is amended
to read:

892.5. The director may investisate and certify to shippers
or other financially interested parties the grade, guality and
condition of barley. GSaid certificates shall be based upon the
United States standards for barley and skali-ke are prima facle
evidence of the truth of the statements contained therein. The

presumption established by this section is a presumption affecting

the burden of proof. Such presumption does not apply in a criminal

action.

Comment., See the Comment to Section 751.
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SEC, 20, Section 833 of the Agricultural Code is amended
to read:

893, The director shall inspect and grade upon request and
certify to any interested party the guality and condition of amy
field crop or other agricultural product under such rules and
regulations as he may prescribe. Certificates issued by author-
ized agents of the director skall-ke-reesived-in-ihe-eourss-in
in-the-Bipie-25 are vrima facle evidence of the truth of the state-
ments therein contained. Such inspection shall not be made or such
certificates issued by any person not specifically authorized by
the director in reference to any field crop product for which
State standards have been established. Any person sc authorized
shall ccomply with the rules and regulations issued by the director
relative to the certification of field crop preducts.

The presumpticn established by this section is a presumption

affecting the burden of proof. BSuch presumption does not apply in

a criminal action.

Comment. DSee the Comment to 3Section 751,
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§ 920
SEC. 1. BSection 920 of the Agricul-ural Code is amended
to read:
920, Lgl Any sample taken by an enforcement officer in
accordance with rules and regulations promulgated under the pro-

visions of this erticle for the taking of official samples shkalld

i

ke is prima facle evidence y-im-any-<scvyi-in-this-Szase; of the
true condition of the entire lot from wiich the sample was taken.

The presumption established by this subdivision is a presumption

affecting the burden of procf.

(v) & written report issued bty the State Seed Iaboratory
showing the analysis of any such sample skazi-ke 15 prima facie
evidence y-im-any-zeurs-in-ikis-Szates; of the true analysis of

the entire lot from which the sample was taken. The presumption

established by tals subdivision is a presumption affecting the

burden of proof. BSuch presumption doeg not apply in a criminal

actlion.

Comment. Subdivision (&) of Section 920 establishes a rebuttable
presumption. EVIDENCE CODE § 602 ("A statute providing that a fact or
group of facts is prima facie evidence of another fact establishes a
rebuttable presumption.”). This presumption is classified as a presump-
+ion affecting the burden of prcof so that the method of selecting samples
established pursuant to regulation will be effective to establish a sampling
procedure that will withstand unmeritoricus attack. See the first varagraph
of the Comment to Seciion T8H2.

Subdivision (%) of Section 920 4as been revised to give the report
of the State Seed Iaboratory the same effect as & certificate of cordition,
grade, quality, or the like made under Section 751 or similar sectiohs.

See the Comment %o Secticn T51L.
-39-



§ 1040

SEC. 22. Section 1040 of the Agricultural Code is amended
to read:

1040, Za-ssy-setismpeivil-ew-sriminaly-in-apy-eourt-in-this
B¥atey A certificate of the director stating the results of any
analysis, purported to have been wade under the provisions of
this act, shazi-ke 15 prime facie evidence of the fact that the
sample or samples mentioned in said analysis or certificate were
properly analyred; that such samples were taken as herein provided;
that the sutstance analyzed contained the ccmponent parts stated
in such certificate and analysis; and that the samples were taken
from the lons, parcels or packages mentioned in sald certificate.

The presumption established by this section is a presumption affect-

ing the burden of procf. Buch presurption deoes not apply in a

criminal action.

Comment. See the Ccommrent to Section 751.
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SEC. 23. Section 1105 of the agricultural Code is repealed.
il@51--I%-shaii—he-p?esamed-ffem—%he-fae%—s?—gessessiea—bg
aﬁy—ﬁefsea;-§éfm—95-ee:pefaéiea-eagageé—éa—%he—saie—a?-eggs-tha%

suck-eggs-are-fov-gale-

Comment. Section 1105 is unnecessary in light of agricultural Code
Section 18. See § ction 18 and the Comment thereto. Compare 21 OPS. CAL.
ATTY. GEN. 171 (1953){(concerning Section 1105) with 17 OPS. CAL. ATTY.

GEN. 154 (1951)(concerning Section 18).
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§ 1106.1

SEC. 24, Secticn 1106.1 of the Agriculiural Code is amended
to read:

11¢6.1. The director, by regulation, shall prescribe methods
of selecting samples of lots or contziners of eggs which shall be
regsonably calculated to produce by such eciplirg feir reprecenta-
tions of the entire lots or containers sampled. Any sample taken
hereunder shuiil-%he Is prima facie evidence y-im-any-esurt-in-ihis
statesy of the true cordition of the entire lot in the examination

of which said sample was taken. The presumption established by

this section is a presumption affecting the turden of proof.

Comment. Section 1106.1 establishes a rebuttable presumption.
EVIDENCE CODE § €02 ("A statute providing that a fact or group of facts
is prima facie evidence of another fact establishes a rebuttable presump-
tion."}. This presumption is classified as a presutiption affecting the
burden of proof so that tne method of selecting samples established by
the director will te effective %o establish a sampling procedure that will
withstand uameritorious attack. Gee the first paragraph of the Comment

to Section 782,
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SEC. 25. Section 1267 of the Agricultural Cocde is amended
to read:

1267, For the purpose of enforcing the provisions of this
chapter the director is authorized to receive verified complzints
from producers agains any comuission merchant, dealer, broker, cash
buyer, or agent or any person, assuming or attempting to asct as such,
and upon receipt of such verified complaint shall have full authority
to make any and all necessary investigations relative to the said
corplaint, The director or his authorized agents are empowered to
administer caths of verificaticon on said complaints. He shall
have at all times free and unimpeded access to all buildings, yards,
warehouses, storage and transportation facilities in which any farm
products are kept, stored, handled or transported. He shall have
full authority to administer caths and take testimony thereunder,

Lo issue subpenas requiring the attendance of witnesses before him,
together with all books, meroranda, papers and other documents,
articles or instruments to compel the disclosure by such witnesses
of all facts known e them relative to the maiters under investiga-
tion, and all parties disobeying the orders or subpenas of sald
director shall be guilty of contermpt and shall be certified to

the superior court of the State for punishment of such contempt.
Espies-of-rezerds;-andiis-and-reperis-sf-audiisy-2nspection-certirs-
eatess-zeriified-Feperisy-findings-and-ald-ragers-on-file-in-the

sffisa-af-the-diresier-gkall-be-priga-facic-evidenze-af-tkhe-sasiers

Comment. The last sentence of Section 1267 has been deleted.. This

pentence is unnecessary in view of subdivision (c) of Section 1268.2,
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§ 1268.2

SEC. 26, Section 1268.2 of the Agricultural Code is
amended to read:

1268.2. (a) Oral evidence shall be taken only on oath or
affirmation,

(b) EZach party shall have these rights: To call and examine
witnesses; to intrecduce exiibits; to cross-examine opposing witnesses
on any matter relevant to the issues even though that matter was not
covered In the direct exemination; to impeach any wiitness regardless
of which party first called him to testify; and to rebut the evidence
against him. If respondent does not testify in his own behalf he
may be called and examined as if under cross-examination.

(¢} The hearing need not be conducted according to ftechnical
rules relating to evidence and witnesses. Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible persons
are accustomed to rely in the conduct of serious affairs, regardless
of the existence of any common law or statutory rule which might rake
improper the admission of such evidence over objection in civil actions.
The rules of privilege shall be effective io the same extent that

they are mew er-hereafier may otherwiss required by statufe to be

recognized #n-eivii-assions at the hearing , and irrelevant and unduly

repetitious evidence shall be =xcluded.

Comment., The revisien of the last sentence of Section 12868.2 is

necessary because, under Division 8 {ccrzencirg with Secetion SCO) of the

Cvidence Code, the privileges applicable in some administrative proceedings

gre 2t times different from those s lizcable in civil actions. As revised
P p

the last sentence of Scetion 1268.2 cocrior s to vhe last centence of Govern-

ment Code Sceticr 11513 (State Administrative Proccdure Act) as ancnrded in

the act that crocted the Fvidence Code.
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SEC. 27. BSection 1272 of the Agricultural Code is amended

to read:

1272, i&l Uhen reguested ty his consigror, & eccrrissicn merchant
shall before the close of the next business day following the sale
of any farm products consigned to him transmit or deliver to the
owner or consignor of the farm products a true written report of
such sale, showing the amount sold, and the selling price. Remlt-
tance in full of the amount realized from such sales, inecluding all
collections, overcharges and damages, less the agreed commission
and other charges, together with a complete account of sales, shall
be made to the consignor within ten days after receipt of the
moneys by the commission merchant, unless otherwise agreed in writ-
ing. In the account the names and addresses ofapurchasers need not
be given, except as required in Section 1271. Provided, however,
where a commission merchant has entered into a written contract with
two or more owners or consignors which contract provides that the
returns for farm products sold for the account of such owners or
consignors shall bte pooled on a definite basis as to size and/or
grade, during a certain period of time then a commission merchant
shall be required to render an account of sales, showing the net
average pool return on each size and/or grade from sales made and
shall keep a correct record of such sales, showing in detail all
information as required in Section 1271 of the Agricultural Code.

£E2 overy ccrmicsion merchant shall retain o copy of oll records
covering each transaction, for a period of one year from the date
thereof, which copy shall at all times be avallable for, and open

to, the confidential inspection of the director and the consignor,
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§ 1272
or authorized representative of either. In the event of any
dispute or dizagreement between a consignor and & commission
merchant arising at the time of delivery as to condition, quality,
grade, pack, guantity or weight of any lot, shipment or consign-
ment of farm products, the department shall furnish upon the pay-
ment of a reasonable fee therefor by the requesting party a
certificate establishing the condition, guality, grade, pack,
quantity, or - weight of such lot, shipment or consigmment. Such
certificate skaili-be is prira facie evidence im.all ccuris of this

Bsate-ag-te-the-reeizais-theweaf of the truth of the statements

contained thereir . The presumption established by this subdivision

is a presumption affecting the burden of proof. BSuch presumption

does not apply in & crimiral action. The burden of proof shall be

upon the commission merchant to prove the correctness of his account-
ing as to any transaction which mey be questioned.

Lgl Every dealer must pay for farm products delivered to him
or it at the time and in the manner specified in the contract with
the producer, but if no time is set by such contract, or at the
time of said delivery, then within thirty days from the delivery or
taking possession of such farm products.

EE) No claim mey be made as against the seller of farm products
by a dealer or cash buyer under this chapter, and no credit may be
allowed to such dealer or cash buyer as against a producer of farm
products by reascon of damage to or loss, dumping, or disposal of
farm products sold to said dealer or cash buyer, in any payment,
accounting or settlement made by said dealer or cash buyer to said

producer, unless said dealer or cash buyer has gecured and is in
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§ 1272
possession of & certificate, issued by an agricultural commissioner,
cocunty health officer, director, a duly authorized officer of the
State Board of Health, or by some other official now or hereafter
authorized by law, Lo the effect tkat the farm products involved
have been danaged, dumped, destroyed or otherwise disposed of as
unfit for human consumpticon or as in violation of the fruit and
vegetable standards of the Agriculiural Code as contained in
Division 5, Chapter 2 thereof. Such certificate will not be valid
as proof of proper claim, credit or offset unless issued within
twenty-four hours of the receipt by the dealer or cash buyer of

the farm products involved.

Comment. See the Comment to Section T51.
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SEC. 28. Section 1272.5 of the Agriculiural Code is amended
to read:

1272.5.  Proof of any sale of farm products made by & commis-
sion rerchant for less than the current market price to any person
with whom he has any financial connection, directly or indirectly
as owner of its corporete stock, as copartner, or otherwise, or
any sale out of which said commission merchant receives, directly
or indirectly, any portion of the purchase price, other than the
copmission rawed in licensee's application or in a specific contract

with the consignor, shaii-te-prips-faeie-eviderce establishes a

rebuttable presumption of fraud within the meaning of this chapter.

This presumption is a presumption affecting the burden of proof.

Mo commission merchant, dezsler, or broker who finances, lends
money, or otherwise makes advances of money or credits to another
commission merchant, dealer, or broker may deduct from the proceeds
of farm products marketed, scld, or ctherwise handled by him on
behalf of or for the account of the commissicn merchant, dealer, or
broker to whom suchk money, loans, advances or credits are made, an
amount exceeding a reasonable commigsion or brokerage together with
the usual and customary selling charges and/or costs of marketing,
and way not ctherwise divert to his cwn use or account or in liqui-
dation of such lecans, advances or credits the moneys, returns, or
proceeds accruing frem the sale, handling or marketing of farm
products handled by him on tehalf of or for the account of the com-
mission merchant, dealer, or broker to whom or for whom such loans,

advances, or credits are made.

Comrernt. Section 1272.5 creates a rebuttable presumption which has
been classified as a presumption affecting the turden of proof. Thus,
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§ 1272.5
when the facts that give rise tc the presumption have been established,
the commission merchant has the burden of proof to show the absence of
fraud. See Evidence Code Section 606. Concerning the effect of this
presumption in a crimiral action, see Evidence Code Section 607.

This presvmption is classified as a presumption affecting the burden
of proof in recognition of the fact that & cormission merchant serves in

a flduciary capacity. See Raymond v. Independent Grovers, Inc., 133 Cal.

App.2d 154, 28k, P.2a 57 (1955). See also Section 1272 which provides
that the commission merchant has the burden of proving the correctness

of his accounting as to any transaction which ray be questioned.
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§ 1300.3-2

SEC, 29, Section 1300,3-2 of the Agricultural Code is amended
to read:

1300.3-2. (a) Oral evidence shaill be taken only on oath or
affirmation.

{b} Each party shall have these rights: To call and examine
witnesses; to introduce exhibits; o cross-examine opposing witnesses
on any matter relevant to the issues even though the matter was not
covered in the direct examination; to impeach any witness regardless
of which party first called him to testify; and to recbut the evidence
against him. If respondent does not testify in his own behalf he may
be called and examined as if under cross-eXaminatien,

{(c) The hearing need nov be conducted according to technical
rules relating to evidence and witnesses. Any relevant evidence shall
be admitted if it is the sort of evidence on which respongible persons
are accustomed t~ rely in the conduct of sericus affalrs, regardless
of the existence of any common law or statutory rule which might make
improper the admission of such evidence over objection in civil actions,
The rules of privilege shall be effective to the seme extent that they

are nev-er-hereafter-may otherwise required by statuie to be recognized

in-eivil-getisns at the hearing y and irrelevant and unduly repetitious

evidence shall be excluded.

Corment. The revision of the last sentence of Section 13C0.3-2 is necessary

because, under Division 8 {ccmmencing with Section 9C0) of the Evidence Code,
the privileges applicable in scme administrative proceedings are at times
different from those applicable in civil actions. As revised, the last
sentence of Seection 1300.3-2 conforms to the last sentence of Government
Code Section 11513 (State Administrative Procedure Act) as revised in the

act that enacted the Evidence (ode,
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SEC. 3C . Section 1200.5 of the Arricultural Code is amended
to read:

1300.5. (a) fvery processor other than a licensed winegrower
who purchases farm products from the producer thereof on a packout
basis shall promptly upon cocmpletion of said processing inform the
producer of the results obiained, and in so doing shall account fully
and ccmpletely for the ertire weight of the farm product so received
from the producer.

Where a specific grade or quality is a condition of a packout
basis contract between producer and the Processor, such grade or
quality skhall be determired at the completion of said processing by a
state or federal agency duly authorized to determine said grade or

quality, and the certificate issued in connection with said inspection

[i )]

hail-Be is prima facie evidence of the gradc or condition or both

of the finished product. The presumption established by this parsgragh

is a presumption affecting the burden of proof. Such presumption does

not epply in a crimiral zction.

Every contract between a proééssor and a producer covering the
purchase of farm products on a packout basis shall, in addition to
designating the price to be opaid for the spscific grade, designate
the price to be paid for any other grade into which the farm product
is processed as determined by inspection of the finished product by
g duly authorized state or federal agency.

(b) Every processor other than a licensed winegrower who receives
farm products from the precducer theresof for processing on a consigned
basis shall promptly make and keep a correct record showing in detail
the following with reference to the processing, hamdling, storage, and

sale of said farm products: 51



(1} The name and address of the consignor.

(2} Thz date received,

(3) The quantity received.

(L) The size or sizes of the containers into which the finished
product is packed,

{(5) The grade or grades and quality of the finished product.

{(6) The price or prices obtained from the sale of the finished
product.,

(7) An itemized statement of costs and charges paid in connection
with the processing, handling, storage, and sale of the farm product,

{¢) Where the processor has entered into a written contract with
tWo or more oswners or consignors, which contract provides that the
returns for the farm products handled and sold for the aceount of such
owners or consignors shall bte prcoled on a definite basiz as to grade
or quality, or both, during a specific period of time, then the processor
shall render an account of sale showing the net average pool return on
each grade and quality frocm sales made, showing in detail all charges
in connection with the handling, processing and selling of such farm
products, and the processor shall keep a correct record of such sales
and charges.

{d) Every processor shall keep accurate books and records showing
the names and addresses of all producers selling and making delivery
of farm products to him, inciuding the dates of deliveries, the quantities
thereof, and the agreed price to be pald lnerefor, and if no agreed
Price has been arrived al, or a method for determining the same agreed
upon, then such agreed price shall be considered the value of sueh
products as of date of delivery. TFor the purpcse of ascertaining such
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§ 1300.5
value and in addition to cther evidence, reference may be had to
price quotations from the federal-state market neus service.
Accurate grading and weight receipts bearing tihes date thereof shall
be given by all processcrs to each producer, or his agent, upon each
and every delivery, such receipt %o bear the name and address
of the preoducer and the nape of the precessor, Ilot later than five
days after demand the processor shall give to every such producer
g0 requesting a full and complete statement of such praducer's
account, showing the eutire quantities of products delivered by him,
the grades thereof, and the amount owing for every lot and for the

whole thereof.

Comment. See the Comrent to Scetion 751.
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§ k135

-

“5C. 31, Section h135 of the Agricultural Code is amended
ts read:

4135. Thke sale by any retail store, cr manufacturer or
distributor, inecluding any producer-distributor or nonprofit co-
operative assocation acting as a distributor, of milk, cream, or
dairy products at less thaon cost is an unfair practice. Cost as
applied to manufaciursrs and distributors, as used herein, shall
mean the cost of raw przduct, plus all costs of manufacturing,
processing, handling, sale and delivery, ircluding overhead costs;
and cost as applied to retail stores, as used herein, shall mean invoice
or replacement cost, whichever is lower, »lus the cost of doing business
of such retail store. "Cost of raw product,” in the case of market
milk and market cresm, whether or not such market milk or market cream
is used in the processing or manufactire of dairy products, shall be
the applicable minimum price therafore, if any, payable by distributors
to producers pursuant to stabilization or marketing plans in effect under
“he provisions of Chapter 17 {commencing with Sectisn L4200} of Division
6; provided, however, tha. the Toregoing definition of "cost of raw
product,” as applied to sales on a bid basis to rublic agencies or
institutions, shall be arplicable only to narket milk or market cream
utilized for Class 1 purposes, as such purposes are defined in Chapter 17,
Division & of this code, Zvidenee Proof of cost, besed on audits or
surveys, made in accordance with generally accepted cost accounting

procedurss, shadd-eanstifude-prime-fosie-ovidenee cgtoblishcs o rebuttable.

ECS

presumpiion of such cost at the tine of the ccrmission of such violation.

This presumpiion is a presuspticn afTueting the turden of proof. The

director shall establish by rule ard regulations pursuant to Section
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L41L3 the procedures whicn shall be considered as "generally

geeepted 205t zocounuing procedures.”  Such proccdures are

those fourd by thc dircctor to acourately determine actual costs.

Comment. The presumption created by Section 1135 is classified as
a presumption affecting the burden of prool tecause the informstion as
to cost ig particularly within the knowledge of the person making the
sale. Thus, the person meking the sale has the turden of proving that
the éctual cost 1s Jlower than the cost, based on audits or surveys, made
in accordance with generally accepted cost accounting procedures. See
Evidence Code Section 600.

When Section L135 is applicatle in a criminal case, the presumption
arises only if the facts that give rise to the presuniption have teen
found or otherwise established beyond a2 reasorable doubt and, in such
case, the defendani need only raise a reasorable doubt a8 to the existence
of the presumed fact. BSes Evidence Code Section €07. In a ecivil case,
the defendant would have to prove that the presumed fact does not exist

by the preponderance of the evidence. See Evidence Code Section 115,
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SEC. 32. BSection 148 of the Agricultural Code is amended
to read:

4146, Prices filed pursuant to Section L147 shall be made in
such office of the director as he shall designate, Such prices
shall not become effective until the seventh day after filing.
E?ééeaeeiggggf of any sale of, or offer or agreement to sell such
rarket milk, market cream or dairy products by a distritutor at
less than the prices theretofore filed with the director by such
distributor pursvant to the provisions of this article shall-eansis-

Tute-priws-facie-prest establishes = rebuttable presumption of a

violation of this article. This presumption is a presumption

affecting the burden of proof. Offers and agreements to sell, as

used herein, shall include offers and agreements which are condi-
tional, or which shall become effective, upon the filing thereafter

of amended prices by the distributor raking such offer. Upon receipt
of such filings or amendments, the director shall Fforthwith date,

file and index the same in suchk manner that the information therein
contained shall at sll times be kert current and be readily available
to any interested person desiring to insgect the same. Any other
distributor in the rarketing area ray meet any such prices s0 filed;
provided, that such distrivutor shall Ffile with the director a schedule
of prices not exceeding the prices so met by him within 2% hours after

meeting the sare.

Comment. The presumption created by Sectlon L148 is classified as
a presumption affecting the burden of proo in order that the person who

rakes a sale or oifer or agreement to se=ll at less than the prices there-
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tofere iled Wil the ficever vwill Reve Lwoburden of proving that he come
vithin a provigioz of law subborizing suih sale or agreement or oifer o sell.
bee Ividence Code Sceiion CCE.  Sinoe tle slreurcionces Juetifying the sale,
agreement, or offer to s¢ll are known to the distributor and might noi be
known to the director, it is approprizte that the burden of showing that the
sale, agreement, or offer was authorized by lawr be placed on the distributor.
When Section 41L8 ig applicable in a criminal case, the presumption
arises only if the facts that give rise t> the presurption have been found
or otherwise established beyond a reasonable doubt and, in such case, the
defendant need only raise a reasonable doubt as to the existence of the
presured fact. See Evidence Code Section 607. In a civii case, the
defendant would have to prove that the presumed fact does not exist by the

preponderance of the evidence. Se¢ Evidence Cede Section 115. -



