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#63(L) &/24/66
Memorandum 66-35

Subject: Study 63(L) - The Evidence Code {Revision of the Comrercial Code)

Attached are two copies of a tentative recommendation on the revisions
of the Commercisl Code that are required to conform that code to the pre=-
sumptions scheme of the Evidence Code. At the July meeting, we should
approve this tentative recommendation for distribution for comment and the
bill for prepripting. Accordingly, please mark your suggested revisions
on cne copy of the tentative recommendation and return it to the steff at
the July meeting.

Section 1209

This section was ap;proved at the second May meeting. However, we
have added the exception at the beginning of the section because we
propose to create burden of proof presumptions in the three sections
referred to.

Sections 1202, 2719, 4103

We have revised these sections to create rebuttable presumptions and
to classify the presumptions so that they will carry out what appears to
have been the intent of the drafters of the Uniform Commercial Code.

We have written to a number of law professors who are experts in the
commercisl lasw field requesting their suggestions as to the classification
of the presumptions under Sections 1202, 2719, and 4%103. We have received
one respense ~- & letter from Professor Harold Marsh, Jr., who served as
the consultant to the Iegislature on the (slifornia Commercial Code. We
attach his letter as Exhibit I (pink sheet)

Respectfulty submitted,

John H. DeMoully
Executive Secretary




Mmo 66=35 EXHIBIT X

UNIVERSITY OF WASHINGTON
SEATTLE, WASHINGTON 95105

School of Law

June 22, 1966

Jom H, DeMoully, Esq,

Executive Secretary

California Law Revision Commission
Stanford, California 94305 |

Dear John:

Your letter of June 3, 1966, has been forwarded to
me here at Seattle where I am teaching in the Summer
School, However, nothling was lost by the delay, since
I am afraid that I cannot be of any real assistance to
you anyway, The guestion you ralse never came up during
our conslderation of the Commercial Code, and I do not
kgo: gf any discussion of the official text which deals
wit t.

My guess, for whatever it is worth, is that the
intent in the sections which you mention was to éhange
the burden of persuasion, or (perhaps more likely) that
the phrase was used (as most lawyers use it) without any
thought ¥s to what it really meant, If the reports of
the discussions of the various drafts of the UCC by the

~ALI and the Commissioners on Uniform State Lawa are
avajilable, they might indicate whether this point was
o nsidered during the drafting of the Code, It was not
by the California committees studying it ,

Sines
~ /?,3
- LY

/{aréid Marsh, Jr,

yours



$#63(1L)
TENTATIVE RECOMMENDATION

of the
CALIFORNIA IAW REVISION COMMISSION
relating to
THE EVIDENCE CODE

(REVISION OF TRE COMMERCIAL COIE)

Upon recommendation of the Californie Iaw Revision Commission, the
leglslature at the 1965 legislative session enacted the Evidence Code.

At the mame time, the Iegislature directed the Commiasion to continue ite
study of the pewly enacted code.

The legislation that enacted the Evidence Code also amended gnd
repealed a substantial mumber of sectlons in other codes. One aspect of
the contimuing study of the Evidence Code is the determination of what
additional changes are needed in other codes. Accordingly, the Conmission
has made a section by section study of the Commercial Code, As & result
of this study, the Commission reccrmends)

1. Sections 3114(3), 3304(3)(c), 3307(1X{v), 3:1h(2), 3416(4}, 3418{3),
3508(2), 350,684 8105(b) of the Commercisl Code expressly creste certain
presumptions.l These presugptions should be classified as presumpticns
affecting the Mwrden of producing evidence. This classification will carry
out the intent of the drafters of the Uniform Code and will harmonize the
provisions of the Califomia Commercial Code with the presumptions scheme
of the Evidence Code, For further discussion, see the Comment to Section -
1209 comtained in the legislation herein recoumended.

1. 'The text of these sections is set out in the Appendix to this recomoene.
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2., Section 1202 of the Commerclal Code provides that certsin docwments
in due form purporting to be documents authorized or required by the con-
tract to be issued by & third party shall be "prima facie evidence" of
their own authenticity and gemuineness and of the facte stated in the
document by the third perty. Under the Evidence Code, thie sectlon estab-
lishes a rebutteble presumption. EVIDENCE CODE § 602 (A statute providing
that & fact or group of facts is prima facle evidence of another fact
establishes a rebuttable presumption.”).

Insofar apg Section 1202 establishes a presumption of the authenticity
and gemuineness of the document, the presumption should be classified as
a presumption affecting the burden of producing evidence. This classifi-
cation reflects the fact that the presuwmption is merely a preliminary
assumption in the absence of contrary evidence, i.e., evidence sufficient
to sustain a finding of the nonexistence of the presumed fact.

Insofar as Section 1202 establishes a presumption of the truth of
the facte stated in the document by the third perty, such presumption
should arise only upon proof of the authenticity and gemulneness of the
document and should be a presumption affecting the burden of proof. This
classification will give stability to commerciml transactions and appears
to effectuate the intent of the drafters of the Uniform Code.

Far further discussion, see the Qomment to Section 1202 contained in
the legislation herein recommended.

3. Subdivision {3) of Seection 2719 provides:

(3) Consequential damages may be limited or excluded

unless the limitation or exclusion is unconscionable.

Limitation of consequential damages for injury to the person

in the case of consumer goods is prime facie unconsglionable

but limitation of damages where the loss is commercial 1s not.

It 18 not clear whether this subdivision creates a presumption under Evider::
-2-



Code Section 602, Nevertheless, the subdivision should be clarified

by revising it to expressly create a rebuttable presumption that affects
the burden of proof. This appears to effectuate the intent of the
drafters of the Uniform Code. For further discussion, see the Comment
to Section 2719 contained in the legislation herein recommended.

L, Subdivision (3) of Section 4103 of the Commercial Code, relating
to a bank's responsibility for its failure to exercise ordimary care,
provides in part: |

. « » in the absence of special instructions, action or non-

action consistent with clearinghouse rules and the like or

with & general banking usage not disapproved by this division,

prima facle constitutes the exercise of ordinary care.

It is not elear whether this provision creates a presumption under Evidence
Code Section 602. HNevertheless, this provision should be clarified by
revising it to expressly create a rebutteble presumption that affects the
burden of proof.‘ This carries out the intent of the drafters of the
Uniform Code. For further discussion, see the Comment to Seetion 4103

contained in the legislation herein recomrended.

The Commission's recommendations would be effectuated by the enmactmen.

of the following leglslation:



An Act to add Section 1209 to, and to amend Sections 1202, 2179,

and 4103 of, the Commercisl Code, relating to presumptions,

& The people of the State of California do enact as follows:

SECTION 1. Section 1209 is added to the Commercial Ceode,
t0 read:

1209. Except &s otherwlse provided in Sections 1202, 2179,
and 4103, the presumptions established by this code are presump-

tions affecting the burden of producing evidence.

Comment. The officlal text of the Uniform Commerciel Code adopted
the view that the presumptions in the Commercial Code should be presump-
tione affecting the burden of producing evidence. UNIFORM COMMERCIAL
CODE § 1-20L(31)("'Presumption’ or 'presumed! means that the trier of
fact must find the existence of the fact presumed unless and until
evidence is introduced which would support a finding of ite non-existence.")}.
When the Commercial Code was enscted in Californiza, the ﬁeﬁnitio_n of &
presumption was deleted because it was considered ambiguous and because
the California Iaw Revision Commission was satudying the law of evidence.
It was thought that any revision of the law of presumptions should await
the recommendation of the Iaw Revision Commission. See CALIFORNIA SENATE
FACT FINDING COMMITTEE ON JUDICIARY, SIXTH PROGRESS REPORT, Part 1, the

Uniform Commercial Code at 439-441 (1961); colifornis Btate Bar Committee on

the Cocmmercial Code, A Special Report, The Unifom'__t}cmnercial Cede, 37 C‘AL.
‘8.B.J. 131-132 (15€2). R
Section 1209 15 added to the Cglifornin Coumercisl Code to carry out
the intent of the drafters of the YAiform Ccrmercial Code and to harmonize
~L-



the provisions of the California Commercial Code with the presumptions
scheme of the Evidence Code. Section 1209 bas the same substantive effect
as subdivision (31) of Section 1-201 of the Uniform Commercisl Code, but
Section 1209 picks up the comprehensive Evidence Code scheme on presump-
tions, BSee Evidence Code Sectione 600-607. Under Evidence Code Section‘
604k, the effect of a presumption affecting the burden of preducing evidence
is to require the trier of fact to assume the existence of the presumed
fact unless and until evidence is introduced which would support a finding
of its nonexlstence, in which case the trier of fact shall dgtermine the
existence or nonexistence of the presumed fact from the evidence and with-
out regard to the presumption. If contrary evidence is introduced, the
presumption is gone from the case snmd the trier of fact must welgh the
inferences arising from the facts that gave rise to the presumption against
the contrary evidence and resolve the conflict. See Bvidence Code
Section 604 and the Comment to that sectlon.

This section applies to the presumptions that are established by
Commercial Code Sections 3114(3), 3304(3){(c), 3307(1)(b), 3k1k(2), 3416(1),
3419(2), 3503(2), 3510, and 8105(b).



§ 1202
SEC. 2., BSection 12202 of the Commercial Code is amended
to read:
1202, Q_l 4 document in due form purporting to be a bill
of lading, policy or certificate of insurance, official weighber's
cr inepector's certificate, consular invoice, or any other docu-
ment authorized or required by the contract to be ilssued by a
third party shall be prima facie evidence of its own authenticity amd

geruirenéss . The presumption established by this subdivision

is a presumption affecting the burden of producing evidence.

(2) Unless the contract otherwise provides, proof of the

authenticity and genuineness of the document referred to in sub-

division (1) establishes a rebuttable presumption of the truth

and of the facts stated in the document by the third party. This

presumption is a presumption affecting the burden of proof.

Comment. Subdivision {1) of Section 1202 creates a hearsay exception
and establishes a rebuttable presumption. See EVIDENCE CODE § 602 {"A
statute providing that a fact or group of facts is prima facie evidence
of encther fact establishes a rebuttable presumption.”). This presump-
tion ie classifled as & presumption affecting the burden of preducing
evidence. This reflects the fact that the presumption is merely a pre-
liminary assumption in the absence of contrary evidence. i.e., evidence
sufficient to sustain & finding of the nonexistence of the presumed fact.
Thus, if there is evidence upon which the trier of fact could find that
the document is not gemuine, the presumption is gone frcm the cage. See
Evidence Code Section 604 and the Comment to that section and tﬁe Comment
to Commercial Code Section 1209,

-



§ 1202

Subdivision (2) of Section 1202 creates a rebuttable presumption
affecting the burden of proof that arises upon proof of the genuineness
of the document. This presumption has a limited scope. See Uniform
Ccrrereigl Co@e Comment in CAL., CCM. CODE § 1202 (West 1964)("This section
is concerned only with documents which have been glven & preferred gtatus
by the parties themselves who have required their procurement in the
agreement and for this reason the applicability of the section is limited
to actions arising out of the contract which authorlzed or required the
document."). This presumption is classified as & presumption affecting
the burden of proof in order to give stability to commercial transactions.
See Uniform Commercial Code Comment in CAL. CCN, CODE § 1202 (West 1964)
{"This section is deslgned to supply judieial recogrition for documents

vhich have traditionally been relied upon as trustworthy by commercial men." ).



§ 2719

SEC. 3. GBSection 2719 of the Commercial Code is amended
to read:

2719. (1) Subject to the provisions of subdivisions (2}
and (3) of this section and of the preceding section on liqui-
dation and limitation of damages,

{a) The agreement may provide for remedies in addition to
or in substitution for those provided in this division and mey
limit or alter the measure of damages recoverable under this
division, as by limiting the buyer's remedies to return of the
goods and repayment of the price or to repair and replacemeni of
nonconforming goods or parts; and

() Resort to & remedy as provided is optional unless the
remedy 15 expressly agreed to be excluslve, in wvhich case it is
the sole remedy.

(2) Where circumstances csuse an exclusive or limited
remedy to fail of its essential purpose, remedy may be had as
provided in this code.

(3) Consequential damages may be limited or excluded unless
the limitation or exclusion is unconsciorable. Limitation of con-
sequential, damages for injury to the person in the case of consumer

goods is prims-faeie presumed to be unconscionable but limitatlon of

damages where the loss is commercial is not. The presumption estab-

1lished by this subdivision is & presumption affecting the burden of

Broof.

Comment. Subdixision (3) of Section 2719 has been revised to make
it clear that this subdivision establishes a rebuttable presumption affecting

w8



the burden of proof. Although the official Uniform Code Comment dces not
indiciate the effect of the "prira facie" clause contained in subdivision
{3) of the comparable Uniform Code section, the revisicn of Section 2719
appears to carry out the intent of the drafters of the Uniform Code. See
the portion of the officlal comment to Uniform Code Section 4-103 quoted

in the Iaw Revision Commissicn's Comment to California Commercisl Code

Section 4103.



§ W03

SEC., 4. Section %103 of the Commercial Code is amended
to read:

4103.. {1) The effect of the provisions of this division
mey be varied by agreement except that no agreement can disclaim
a bank's responsibility for its own lack of good faith or failure
t0 exercise ordinary care or can limit the measure of damages
for such lack or failure; but the parties may be agreement deter-
mine the standards by which such responsibility is to be measured
If such standards are not manifestly unreasonable.

{2) Federal Reserve regulations and operating letters,
clearinghouse rules, and the like, have the effect of agreements
under subdivision (1), whether or not specifically assented to by
8ll parties interested . in items handled,

(3) Action or nonaction approved by this division or pursuant

to5 Federal Reserve regulations or operating letters constitutes the

exercise of ordinary care . asd; In the absence of special instructions,
rroof of action or nonaction consistent with clearinghouse rules and
the like or with a gerercl banking usage not disapproved by this

division y-prima-facie-eeessitutes cstablishes a retuttable presumption

of the exercise of ordinory care, This presurpticn is a presurption
- . - - z,__-.-

afifechipg tke kurden of proof.

(4) fThe specification or approval of certanin procedures by this
division does not constitute disarrrcvel of other procedures which may
ba reasonable under the circumstances.

(5} The mensure of damages for failure to exercise ordinary
care in handling an item is the amount of the item reduced by an
amount which could not have been realized by the use of ordinary care,
and where there is bad faith it includes other damages, if any,

suffered by the party as a proximate consequence,
~10-



§ 4103

Comment. Subdivision (3) of Section 4103 has been revised to make
it clear that this subdivision establishes a rebuttable presumption
affecting the burden of proof, This carries out the intent of the
drafters of the Uniform Code that the "prima facle" clause of the Uniform
Code section impose the burden of proof on the party to show the failure
to exercise ordinary care where, absent special instructions, the other
party has proved action or nonaction consistent with clearinghouse rules
and the like or with a gerersl banking usage not disapproved by this
division. Uniform Commercial Code Comment in CAL. CCM. CODE § 4103 (West
1964 )("The prima facie rule does, however, impose on the party contesting

the standards to establish that they are unreasomsble, arbitrary or unfair.").
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Cormercicl Code

3304. Notice to Purchaser.,

* * *

(3) The purchaser has notice that an instrument is

overdue 1f he has reason to know
* * *

(c) That he is taking a demand instrument after demand
hae been made or more than a reasonable length of time after its
issue. A reascnable time for a check drawn and payable within
the states and territories of the United States and tke District

of Columbia is presumed to be 30 days.

* * *

~13



Commerclal Code

3307. Burden of Estasiishipg Sigratures, Defenses and Due Course.

(1) Unleas specifically derded in the pleadings each atgutnnnn |
an Instrument iz adwitted, When the effectiveness of a aigmtm ix put
in 1gaus

(a) The burden of establishing it ia on the party clatming under
the signature; but .

. ('b]}. The signature is premumed to be genuine or authorigzed except
where the action is to enforce the obligation of & purported signer who
bas died or becoms incompetent before procf is reguired. |

{2) When signatures are admitted ov established, production of the
instrument eotitles a holder to recover on it uless the aermm
establishes a defenge. | _

(3) After it 1. ehown thet a sefense exlats & person clalming the
rights of < holder in due cowrse hss the uden of establishing that ha
or SCRE person wider Whon he claims is in &ll respects & holder in due

course .



Commezrcizal Code

3414, Comtract of Indorser: Order of Liability. (1)

Unless the indorsement otherwise specifles (ae by such words
as "without recourse") every indorser engages that upon dishonor
and apy necessary notice of diehonor and protest he will pay
the instrument according to its tenor at the time of his indorse-
ment to the holder or to any subsequent indorser who takes it
up, even though the indorser who takes it up was not obligated
to do so.

(2) Unless they otherwise agree indorsers are liable to
one snother in the order in which they indorse, which is pre-
sumed to be the order in which their signaturee appear on the

instrument.

w15=



Commercial Cods

33116 Cdnu-act of Gusyantor. (1} “Payment guaranteed™ ar

equivalent words added to a sigm,turé maan that the éigner engages
that if the instrument is not pxid when dve he will pey it according
to its tenor without resort by the holder to any other party.

(2) “Collection gn&raﬁtee&" or equivalent words added to a signa-
ture wean that the signer engages that if the instrument 1z not paid
wmamh;nnwitmwamgtcnam, but only sfter the
holder has reduced his clalm agsinst the meker or acceptor to Julgment
and execution hns been returned unsatlefied, or after the maker or
acceptor has become ingolivent or it is otherwise appa.;rmt that it is
useless to proceed against him.

(3} Words of guarenty which do not otherwise specify gusrantee
payment .

{h) Bo words of guaranty sdded to the signature of a sale maker or
scceptor affect his liability on the instrument. Suck words adfded to the
signature of ane of two or more m}:eré or seceptors create a presumptior
that the signature iz for the accomodaticn of the others.

(5) Wher words of guaraniy are used presentment, notice of dishonor
and provest are not necessary to charge the user\. |

(6) Any guaranty written on the ingtrument 1s enforceable notwith-
standing any statute of fr&xu;s.



Comexcial Code

3419. Comversice of Irstiumens; Imncoent Representative. {1} An

instrument is converted when

(a) & drewee to uhom it is delivered for acceptence refuses to
return it om demand; ov

{b) Aoy person vo whom 1t is delivered for payment refuses on
demand either to pay or to return it; or

{e} It iw paid or & forged indorsement.

(2) 1In any action under sudbdivision {1}, the measure of liability
is presunsd 1o Le the Yace amount of the instrupent.

{3} Bubject to the provisions of this code concerning restrictive
indorsements a represenvative; including a depositary or coli-er<u; hank,
who has in good faith and in accordence with the reascnable cammercial
gtandards sppiicsble o the business of such represemlative dealt with
an instrument or its pi-ceeeeiﬂ ot behalf of one woo @as not the true
owner 18 noi ilable is rawersion or ctherwlss Lo dhe tvue owoer beyond -
the amount of smny procesds remainive in hig haods.

(b} An intermediary bank or paycer Sans which is net a depositary
bank is not liakle in comversion solely bty reascn of the fact that proceeds

of an item indcrsed restrictively (Sestions 3205 and 3206} are not peid
or applied consistently with the resurictive indorscment of an indorser

other than its immediste transferor.

17~



Commercial Code

3503, Time of Precentment.

* 2 *

(2) A resascnsble time for presentment 38 determined by the nature
of the instrument, eny usage of banking or trade end the facts of the
particular case. Ir the case of en uwncertified check which is drewn and
payable withdin the United States and vhich is not & draft dravn by a bank
the following are presumed tc be reasonable pericds within whizh to present
for payment or to initiste bank collectiom:

(&} ¥ith respect to the lisbility of the drewer, 30 days after dats
or issue vhichever is later; and

(b} Witk respect to the liability of an indorser, seven days after
nis indoraement.

{3) ¥here any pressutment is Gue ob a dsy which 1s not a full business
day for elther the peéraan making presevimont or the perty O ey or accept,
presentment is due on the next followisg Gay which iz a full business
dxy for both parties.

() Presentment to be sufficient must be mede at a reasomable hour,

and if at & bank during ite banking dsy.



Commycial Code

3510. Evidence of Dishoncr fnd Notize of Dieshonor. The following

are admiesibie as evidenece and creete a presumption of dishoncr and of
any notice of dishomor theroin zoowm:

{a) % cocument regular in form a&s provided in the preceding section

. which purports to be a protest;

{v) The purported stamp or writing of the drawee, payor bank or
presenting bank on the instrumest or accompanying it statring that acceptance
ar } yment has been refused for reasons consistent vith dishonor; |

{c) Any book or record of the drawee, payor bank, or any collecting
bank ept in the usual course of business which shovs dishonor, even

thoug there is no evidence of who made the entry.




Coamercial Code

8105. Securities Negosiable: Preﬁgg_:.p;.iona {{1) Reserved.)

(2} It any action on & aecurity.

{2} Unless specificaily denled in the Pleadings, esch signeture
on the securiiy or in 2 necessary indorsement is adnitted:

(b} Wnen the effectivensss of a signature is put in issue the burden
of cstublishing it is on the paxty claiming under the signa.tm-e bt tﬁe
sigpatwre is presumed to be genuine or authorized;

{c) VYhen sigtxatﬁes are admitted or established production of the
instrument entitles & holder to recover on it unless the defendant

establishes a defence or a defect 86ing to the validity of the security; end

(&) After it Is shown that 2 defense or defect exists the plaintiff
has the burden of est#‘bliahing thet he or some person wider whom he claims

1e a person against whom the defense or defect is ineffective (Section 8202;. .

w2 O



