150 5/16/66
Memorandum 66-2L
Subjlect: Study 50 - Lesses

We have previously distributed to you Memorands 66-7 and 66-15 and
& First Supplement to Memorandum 66-15 relating to leases., This memorapdum
will gather together the matters presented by the previous memorands so
that this memorandum need by the only one considered on this subject.

Distributed with this memorandum is the tentative recommendation that
the Commission approved and sent cut for comments. Alsc accompanying this
memorandum are two coples of & revised recormendation designed to meet the
criticisms that were made of the original tentative recommendation. The
original tentative recommendation is on white paper {with & gold cover);
the revised version 1s on yellow paper (with a gold cover). [The revised
version on yellow is subastantially the same as that distributed (on green
paper) with Memorendum 66-15. The further revisions we suggested in the
First Supplement to Memorandum 66-15 have been incorporated into it, and
ve have made 8 few other minor changes. If any of you wish to check the
revised version on yellow agalnst the previous version on green,

& table appears at the back of this memorandum which spots each change made
from the previous version.} We have alsc sent you & staff study on the
problems incident to the termination of leases.

The Commission's tentative recommendation on this subject was distri-
buted to more than 300 persons who requested copies as a result of a notice
we had published in the State Bar Journal and in various legal newspapers.
Attached to this memorandum are the following comments that have been
received as a result of this dietribution:

Exhibit I (pink).- State Bar

Exbibit IT (gold) - Professor Verrall



Exhibit III (pink) ~ United States Ieasing Corporation

BExhibit IV (yellow) - John F. Taylor

Exhibit V {white) - J. H. Petry

Exhibit VI (green) - Firemgn's Fund Insurance Co.

Exhibit VII (buff) ~ Albert J. Forn

Exhibit VIIT (blue) -~ George Herrington

Exhibit IX (pink) - Los Angeles County Counsel

Exhibit X (gold) - Orange County Counsel

The tentative recommendation seems to have received a mixed reaction.
Mr. Forn states, "I was pleased to see that the recommendaticns resolve a
number of problems that I have encountered in my practice." The Fireman's
Fund Real Estate Department writes, "I agree with and approve of the
recommended legislation . . . ." On the other hand, Professor Verrall
states, "My conclusions are the comments should be withdrawn and the legis-
lation reconsidered."

In this memorandum, we will consider first those comments that deal
with the scope of our recommendation; we will then consider those comments
going to the basic policies underlying our recommendation ; next we will
deal with those comments dealing with specific problems ; and finally we will
include some notes on the revised recommendation--indicating sources for
language and mentioning remaining problems.

APPLICATION OF THE COMMISSION'S
PROPOSALS TO CHATTEL LEASES

The Northern Section of the State Bar Conmittee (Exh. I, Min. 11/8/65
T 5,) the United States Leasing Corporation (Exh. ITI), and John F. Taylor
(of Dinkelspiel & Dinkelspiel){Exh. IV) all raise questions concerning the
application of the recommendation to chattel leases.
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As John F. Taylor points out, there is extensive statutory rezulation
of the chattel leasing area already. Moreover, contracts for the lease of
chattels are not encumbered with common law conveyancing theory based on
the concept of a lease as an estate in land and rent as a feudal service
incident to an estate in land.

In Oakland Cal. Towel Co. v. Roland, 93 Cal. App.2d 713 {1949}, the

court applied usual contract doctrines to a breach of a lease of personal
property and permitted the recovery of damages by the lessor for the loss
of prospective profits.

Inasmich &s the problems that have been identified in connection with
leases have all related to leases of real property, we think that there is
no need for our recommendation to deal with the rights arising out of
chattel leases at all. We recommend, therefore, that the tentative recom-
mendation be revised to deal only with real property.

The revised tentative recommendation {on yellow) reflects this sugges-
tion. The proposed statute las been relocated in the portion of the Civil
Code dealing with leases of resl property, and all reference to leases of
personal property has been deleted.

POLICY UNDERLYING RECCOMMENDATION

As a background for the following discussion, you should read the
staff study that has been distributed for the May 27-28 meeting.

The basic policy decision that underlies the recommendation is that a
lease is fundamentally a contract by which the lessor promises & continuing
permission for the lessee to use and occupy the leased property in return
for which the lessee promises to pay a consideration usually called rent.
This, in substance, is what Section 1925 of the Civil Code says. The

Cormieslon's recommendation is intended to implement the declaration of
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Sectlon 1925 by making clear that upon an abandonment of leased property
by the lessee or upon his eviction for good cause, the lessor may resort
to the ordinary contract remedies for the protection of his rights. The
contractual doctrines of anticipatory breach and mitigation of damages
are applicable, and damages are recoverable for prospective loss of the
benefit of the bargain.

Most of our correspondents seem to approve of the policy. The
Southern Section of the State Bar approved all of the stated principles
underlying the recommendation except that relating to the presumption
ariging from a reletting of the property. Exh. I, Sc. Sec. Min. The
United States Ieasing Corporation states, "[Wle commend your basic
approach to & revision of law through the application of general contract
principles of damages, as opposed to real property concepts . . . ."

Ex. IIL, p.l. The Fireman's Fund, Real Estate Department, wrote, "I

agree with and approve of the recommended legislation . . . ." Exh. VI.

Albert J. Forn stated, "I was pleased to see that the recommendations

resolve a number of problems that I have encountered in my practice." BExh. VII.

The Northern Section of the State Bar Cormittee generally approves the
statute ("this statute as far as it goes 1s a good start but requires
further drafting"), but expressed scme reservations ("Will there not be a
tendency to breach leases, in some Instences, gambling on expert testimony
to avoid damages."). Exh. I, Mor. Sec. Min. 11/8/55, ». L, lor. Sec. Min.

11/22/65, ©. 5. George Herrington's letter to Semator Cobey is very
critical in a general way, but the only lstfer he addressed to us raises
a problem we think we can gclve. Exh. VIII. He raises no osther specifie
objections, and it is possitle that his broadside atiack is merely to
enhance the possibility that his speclific precblen will be taken care of.,
Professor Verrall's letter {(Exh. II} is critical of both the basie

policy and the means we have chosen to implement it. Some of his disagreement



flows from a different cpinion of the existing law than we have. Our
differences on the law and the basic policy involved will be discussed
here, for it is necessary to decide the underlying policy first so that the
statute can be prepared to reflect that policy.

Professor Verrall's position is that a wholesale abandomment of the
common law concept that a lease 1s a conveyance of an estate in land and
that the lessee's rental obligation is an incident of that estate is
unwarranted. See Exh. IL, p.5, €.9¢

On page 4 of Exhibit II, Professor Verrall questions requiring
application of the contractual doctrine of mitigstion of damages to leases.
"There is no proof that lessors have used this course abusively.” he
asserts that requiring mitigation (or, rather, limiting damages to those
that are not avoidable) may give rise to new hardships and abuses. Somewhat
inconsistently, however, he suggests at the top of page 8 {Exh, II) that a
lessor be limited to (1) rescission, {2) reletting the property and period-
ically recovering deficiencles resulting from required reletting or (3)
damages measured by the loss of the bargain (which denies avoidable damages ).
And at the bottom of page 8 (Exh. II), he suggests that lessors will
abusively refuse to mitigate damages under the new statute.

Professor Verrall alsc questions the wisdom of granting s defsulting
lessee the right to recover prepayments. On page 7 (Fxh. II), he asserts
that this will undermine the protective devices that are now available to a
lessor. On page 6, T 11, and on page 10, 1 7, he asserts that the statutes
providing for relief from forfeitures are now appliceble to lessees. We

know of no case that sustains this assertion, however.



Our view that a lease should be wiewed more as a contract is not

unique. In The California Lease--Contract or Conveyance?, 4 Stan. L. Rev.

2kl (1952), it states:

The modern lease more closely resembles a contract for the
purchase of space and services than it does the purchase of
an interest in land.

In 31 Cal, L. Rev. at 338-330 (1943), there appears:

With regard to the legal obligations of lessor and lesgsee
it has been stated that the task of modern courts is "to
divorce the law of leases from its medieval setting of real
property law and adapt it to present day conditions and
necessities by means of contract principles, . ." The
California Supreme Court in Medico-Dental Ete, Co. v. Ilorton
& Converse did just that when it joined the small minority of
Juriadictions which frankly treat a leagse like an ordinary
bilateral contract , , . . [But it 1later retreated,
see the Stanford Law Review article cited immediately above, ]

The presence of special rules which are applied to deter-
mine the effect of breaches of covenant by one party to a lease
on the dutiea of the other is explained by the Restatement of
Contracts as existing "partly for historical reasons and partly
because the grantor of a lease . . . has performed the major
part of his side of the transaction.” In the light of changing
conditions surrounding the uses to which land is put, the former
reason 1s not very persuasive; the latter no longer based upon
fact. Tt is true thai a lease is regarded primarily as a
conveyance of an interest in land and that the law of real
property grew up before the doctrine of mutually dependent
prcemises had developed, Ilowever the historical approach seems
unsound, particularly since the feudal tenancy, with its
emphasis on farm land from which the rent was said to "issue” has
given way to a large extent to the "business lease" containing
covenants of both parties relating to the use of the buildings on
the land, which frequently is the chief consideration. This
economic change which has led to the modern lease-contract not only
invalidates the argument against interdependency of covenants based
upon traditional motions, but also explains why execution of the
lease camnot properly be held to constitute substantial performance
on the part of the lessor.

In Professor Corbin's treatise on contracts, the problem is discussed in a
variety of contexts. TIn discussing "constructive eviction," Professor

Corbin states:
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The word "constructive" shows that it is not the law of

property that the court is applying, but the law of mutual

dependency in contracts; it is believed that the time has

come to recognize this fact openly and %o apply the flexible

rules of contract law 1in determining whether a breach by either

party is so material as to discharge the other frem further

duty. [3A Corbin, Contracts § 686, p. 243 (1960).]

Although legitimate criticism can be made concerning some of our
specific proposals, we believe that the overall recommendation that s
Toeew chwud® bo sogardod as g bilateral contract to the extent that it can
be 50 regarded is amply justified by hardships and forfeitures reflected

in the appellate cases,

Kulawitz v, Pacific Woodenware & Paper Co., 25 Cal.2d 664 (194k), is &

good example, The lessee auctioned off the govds in his store, retired from
business, and stopped paying rent, After the lessor was unable to relet the
premises, he let adjoining premises for a business that would have competed
with the lessee had the lessee still been in business, For this breach of
hls covenant, the lessor was held to forfeit all right to rent from the lessee
for the remainder of the lease Lterm.

In Varming v. Shapiro, 118 Cal. App.2d 72 (1953), the lessee lost

$12,000 because the lessor had surficient foresight to label the prepayment
of that sum as both a bonus and a prepayment of rent, while in Boral v.
Celdwell, 223 Cal. App.2d 157 (1963), the defaulting lessee was able to
recover the advance payment of $2,000 (which was also to be credited to the
last two months' rent) because the lessor once referred to the payment as a
"security deposit."

In A-1 Garage v. Lange Investment Co., 6 Cal. App.2d 593 (1935), the

lessee not only lost the $10,000 that was paid to the lessor upon the

execution of the lease, he had to pay a judgment of $2,975.02 in asddition to
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compensate the lessor for accrued rentals at the time of the termination of
the lease. The case is older now, and perhaps it shouldn't cause much con-
cern because of its age. But its statement of the spplicable law is still

being cited and relied on in such cases as Warming v. Shapiro.

The other cases mentioned in the tentative recommendation, in the staff
study, and in the law review articles cited are further illustrations of
the assertion here made. But those detailed immediately above are sufficient
to make the point.

We still recommend that the general thrust of the recommendation should
be to make contractual principles applicable to leases. We see no reason to
contimie the fiction that a lessee has an Interest in the leased property
after he has abandoned it or after he has been evicted from it. We should
recognize that the contract 1s at an end for purposes of performance even
though it contlmes for purposes of determining damages.

Actually, the idea that a lessor may evict a lessee yet preserve the
lessor-lessee relationship was unknown to the common law. At common law,
exercise of the landlord's right of reentry terminated the lesser estate
and all rights and duties incident thereto. The idea that 8 right of
reentry can be exercised without terminating the servient estate has evolved
from attempts to harmonize common law and contractual concepts. The idea
is unrealistic, and the hardships it has created are recognized by all of
the writers who have published in this field.

The revised tentative recommendation reflects our adherence to this
view. It merely spells out this view in considerably more detail than
appeared in the original tentative recommendation.

COMMENRTS ON PRELIMINARY DISCUSSTION

Professor Verrall (Exhibit II} criticized the preliminary discussion
8-



appearing in the tentative recommendation. The other writers did not. We
will mention Professor Verrall's specific eriticisms below and point out how
ve attempt to meet them. The mmmbers on the points discussed are Professor
Verrall's.

1. Professor Verrall criticizes our characterization of the Supreme
Court's decisions as "vacillating"  between property and contract theories.
In the revised recommendation, we have deleted this language.

2., Professor Verrall questions our assertion that the doctrine of
anticipatory breach has not been applied in lease cases. We think that
the cases cited in the tentatlve recommendation so hold. We do not see
how one can escape from thies conclusion vhen the Supreme Court sitates un-
equivocally that the lessor has but three remedies, none of which is an
immediate sult for the prospective losses that have been caused by the
lessee's default. BSee the discussion of the dameges remedy in lease cases
in the staff study on pages 18-32.

Professor Corbin concludes that the California cases reject the notion
that the lessee's repudiation of his lease and his refusal to pay further
rent is an anticipatory breach for which damages for the loss of the future
rentals can be recovered. Corbin, Contracts § 986 note 54 {1951), The
Court of Appeals for the Eighth Circult reached the same conclusion in

Hawkinson v. Johnston, 122 F.2d 724, 137 A.L.R. 420 note 3 {1941).

We could amplify the discussion in the tentative recommendation, but
we think that the proposition that the doctrine of anticipatory breach is
not applied in lease cases (except where a mining lease is involved) is
both correct and sustained by the cases cited.

Professor Verrall also objects to the form of our statement concerning
the lessor's right to retake possession, relet after notification to the

lessee, and recover damages from the lessee in the amount of any deficiency
O



at the end of the term. § B. 2, | First, p.3; § B. 6, p.5. The tentative
reccmmendation states that the third course available to the lessor is,

after notifying the lessee, to "relet the property for the benefit of the

lessee and recover damages in the amount of the excess of the rentals called
for in the original lease over the rentals obtained by reletting." Professor

Verrall asserts that this form of statement must assume that Welcome v. Hess

1s overruled, that language of the Supreme Court stressing that this course
of action is for dameges must be disregarded, and that chance language in
some DCA opinions alone should be recognized.

The statement on page 3 to which Professor Verrall objects was not teken
from & DCA opinion, 1t is based on the Supreme Court's language in Kulawitz

v. Pacific ete. Paper Co., 26 Cal.2d 664, 671 (1944), which has become the

definitive statement of the lessor's rights upon sbandonment. The Supreme
Court there defined the third course open to the lessor as follows:; “or

(3) to retake possession for the lessee's account and relet the premises,

holding the lessee for the difference between the lease rentals and what it
was able ~in good faith to procure by reletting." (Fmphasis added.) The
gtatement in the tentative recommendation is no different in substance.

See the discussion on pages 26-30 of the staff study. We belleve that

Professor Verrall's position must assume that Treff v. Guiko and Phillips-

Hollman, Inc. v. Peerless Stages (discussed in the study) are the whole

law on the subject despite the inconsistent later pronouncements by the
Supreme.Court. BSee page 30 of the staff study. In view of the uncertainty
concerning the correct theory, all cpne can do is parrot the language of
the Supreme Court, and this is what the tentative recommendation does.

3. Professor Verrall critieclzes the form of the statement defining

anticipatory breach at the top of page 2. The form of statement follows
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the discussion appearing in L CORBIN, CONTRACTS 831-832. We do not know
wherein it is not careful or wherein it is inaccurate. In the revised
version, we have remedied the implication that a lessor has but two remedies.

b. Professor Verrall asserts that the cases cited in the second paYa-
graph on page 2 do not support the proposition stated that anticipatory
breach has not been applied to leases. See the discussion above under # 2,

5. TPrue. Acceptance of surrender is eguivalent to¢ rescissiocn. The
discuassion in the tentative recommendation is accurate.

6. This point 1s discussed above under # 2.

T. We have modified the discussion in the revised recommendation to
make clear that Costello's holding related to termimstion of a lease for
breach and that the loss of the right to further rentals flows from the
termination, not the eviction. As modified, the discussion seems to meet
Professor Verrall's objection.

8. The Barker and Burke cases are accurately cited for the proposition
stated. See the discussion in the staff study at pp. 45-47s see also Pp. 33~
37.

9, This 1g a policy objection discussed above. The common law theory
of rent is based on the feudal system andi the concept of tenure. We cannot
see where it has any place in the modern world.

10. We have modified the discussion in the. revised recémmendation
to indicate more clearly the relevance of our reference to liguidated
damagzes.

11. We know of no case holding that "advanced rentals and bonmus
payments in lease cases where in fact forfeitures come within Section 3275."
The cases cited in the preliminary discussion of the basic policy involved
demonstrate that forfeitures are enforced. Other writers concur. See the
discussion in the staff study at pp. 39-L42.
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12. Professor Verrsll questions our statement that Qivil Cae
Section 3308 does not relieve a lessee from forfeitures. That the enactment
of Sectlon 3308 in 1937 has not had any effect on the law applicable to

advance payments by lessees is assumed in the recent case of Boral v. (Caldwell,

223 Cal. App.2d 157 (1963). In Warming v. Shapiro, 118 Cal. App.2d 72 (1953),

an advance payment of rental was held nonrecoverable regardless of the amount
of damage suffered by the lessor, but the case does not indicate whether a
3308 clause was In the lease. It is obvious from the decision, however,
that Section 3308 cannot relieve a lessee from such a forfelture when the
parties have not included a 3308 provision in the lease.

13 and 14 refer to specific statutory recommendations and will be
discussed in comnection therewith.

COMMENTS ON PROPOSALS IN TENTATIVE
RECOMMENDATION

Some of the comments received are directed toward specific sections.
Others suggest additional provisions which may be Included. We will discuss
the criticisms of the proposed sections under this heading, reserving sug-
gested additions for later discussion. We will also indicate how we attempt
to meet the criticisms raised in the revised recommendation.

Section 1936

The State Bar (No. Sec.), J. H. Petry, and the Fireman's Fund all
suggest that "abandonment” should be defined. Mr. Petry's letter points
out that a lessor sometimes had difficulty determining whether vacation
of the premises plus nonpayment of rent amounts to an abandonment. He
suggests that a two months' delingueney in rental paymenis plus decation
of ‘the leased property should amount to an abandorment.

The need for definition stems from the fact that some lessees do not

want the lessor to be able to terminate the lease merely because the
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property ie wvacant, and the lessors want to know with certalmty when the
Jesgee's interest ends so that they do not risk forcible entry damages
when they retake the property.

We recommend the definition of both “"repudiation" and "abandonment" and
we have defined both terms in the revised recommendstion. See Sections
1951, 1951.5.

Professor Verrall objects to the statement in the comment that the
courts have not considered abandonment to be a breach. The comment appears
in revised form in the first paragraph of the comment to Section 1952.5.

Professor Verrall objects to the policy underlying this section. He
suggests, a5 an alternative to Section 1936, a section permitting the
lessor upon a total breach to {1) cancel the remainder of the lease contract,
{2) continue the lessor-lessee relationship with an obligation to minimize

the lessee's liabilities {and account to the leseee for profits?)
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or {3) terminate the relationship and recover damages for the loss of the
remainder of the lesgsee's contractual obligation.

In effect, this alternative proposal would be similar to the proposed
legislation. It would have the advantage of spelling out the lessor's
remedies at & little greater length and thus malking them more definite.

Under our propcosed legislation, we have always assumed that the lessor has the
right to regeind for substantial breach, We did not think that anything we
proposed inhibited that right. Rescission, of course, involves restoration

of values received under the contract. See CIVIL CODE § 1691. So far as
continuance of the relationship is c¢oncerned, we have recognized that under
some circumstances specific performence may be an available remedy (which,

of course, involves continuance of the relationship}. Termination of the
relationship and damages is the basic remedy provided under our proposed
statute.

The Commission should compare this proposed alternative with the
remedies generally provided & party to an ordinary continuing contract upon
sn anticipatory breach by the other party.

First, the injured party may rescind. 5 WILLISTON, CONTRACTS (Rev. ed.)
§ 1337, p. 37533 4 CORBIN, CONTRACTS {1951) § 979 (Corbin speaks here of
restituticnary relief because he does not regard unilateral rescission as a
true rescission, see § 982); Restatement, Contracts §§ 318, 326, 3u7-349 (the
Restatement uses Corbin's nomenclature, see §§ 406-409).

Second, the injured party may treat the contract as termineted for
purposes of performence and sue immediately for his present and future damages.
But, he may not proceed with performance of the contract and expect to recover

damages for such performance. "He will not be given damages for any part of

-1k



his loss that he could have avoided by refraining from continued performance
or by making reasonable effort.” 4 CORBIN, CONTRACTS (1951) §§ 954, 983.

Third, the injured party may sue for specific performence of the contract
if the case is one that is suitable for the granting of such a remedy. 5A
CORBIN, CONTRACTS {1964) § 11h1.

The repudiating party has the right to withdraw his repudiation before
the injured party has changed his position materially in reliance on the
repudiation and before there has been an actual nonperformance of a duty
created by the contract. 4 CORBIN, CONTRACTS (1951) § 980; CIVIL CODE
§ 1440, Corbin indicates that there is some uncertainty concerning the right
of retraction when theres kas been an actual breach of a minor duty imposed
by the contract as well as a repudiation; but he suggests that the rule
should be that the repudiating party should have the right to retract the
repudiation before the injured party has materially changed his position and
to thus convert the total breach into a partial breach. & CORBIN, CONTRACTS
(1951). § 980, p. 936.

Where an anticipatory breach of an installment contract occurs, there
is some uncertainty as to when the statute of limitations begins, TIf the
breach is wholly anticipatory--i.e,, if there has been no failure to perform
under the contract--there seems to be little guestion but that the statute
of limitations begins to run at the time performance is called .for, not
at the time of the repudiation. &4 CORBIN, CONTRACTS (1951) § 989,p. 967;
Restatement, Contracts § 322. But where there has actually been some failure
of performance already due coupled with a repudiation of the obligation to
perform the remainder, it is uncertain whether the statute of limitations
runs on all of the past and future damages from the date of the first failure

to perform or whether the statute merely runs on each installment as it falls
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due under the contract. The partial breach (failure to pay the installment)
Plus the repudiation amounts to a total breach for which but one action may
be maintalned. If a lease is likened to an employment contract, there should
be but one action for the wrongful repudiation (discharge) and the statute
should run from the time of the failure to perform ths obligations of the
leage. See discussion in 4 CORBIN, CONTRACTS (1964 Supp.) § 987 note 62.
The other major conseguence of an anticipatory breach is that it
operates to excuse further performance by the injured party. U CORBIN,
CONTRACTS (1951) § 977. Ilad this rule been applied in the Kulawitz case,
the lessor's letting of adjacent premises for a business that would have
competed with the lessee's {if the lessee were still in business) would not
have discharged the lessor's claim for dsmages against the leassee for his

abandorment of the - lease,

We recommend that these rules be spelled out in the statute. The
revised recommendgtion does so. Section 1952 provides that a lease is
terminated by a lessor's exercise of the right of reentry. Section
1952.5 provides that a repudiation .is a breach and excuses counters.
performance. BSection 1953 permite the retraction of a repudiation before the
other party has changed position. Section 1953.5 provides the ususl
contractual remedies--resciséion, termination and damages, and specific
performance. Section 1954 specifies the time when the statute of limitations
begins. (Section 1954 also meets a criticism of the Northern Section of

the State Bar Committee. No. Sec. Min. 11/8/65, I 8.)
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The Northern Section of the State Bar Cormittee and Albert J. Forn
both suggest that the statute should spell out the lessee's rights ag well
as the rights of the lessor. Accordingly, we have worded these sections in
the revised recommendation so that they apply both ways. As indicated in
the staff study, the revised sections probably state existing law insofar
as & lessee's rights are concerned. See pp. 47-50.

Sections 3320 and 3322

Professor Verrall points out that there iz a defect in the language of
Sections 3320 and 3322 in that subdivisions {a) of these sections literally
provide for a double recovery. The Northern Scetion of the State Bar
Committee also objects to much of the drafting in Sections 3320 and 3322,
Professor Verrall suggests thot the details of subdivisions (a)-{d) of Section
3322 are actually included in subdivision (e).

Ye propose to meet these objections by deleting Section 3322 and
revising Section 3320, See the notes on the revised recommendation at the
back of this memorandum.

Section 3321

Professor Verrall suggests that this provision may be abused. 4 lesgsor
may leave the property vacant deliberately or may relet it at a low rentel,
Tt seems to us unlikely +that a lessor would deliberately take z lower rate
of rent in order to preserve a defaulting lessee's liability instead of
taking the "bird in the hand" of a reasonable rate of rent. And even if a
lessor did so, the lessee would be better off then under existing law.

The Southern Section of the State Bar Committee approved the entire
recommendation except the principle embodied in Section 3321, The chbjection
was based on the varying conditions under which the property might bhe relet.
Professor Verrall makes essentially the same point on page 10,

-17-



In the revised recommendation, the sgection is numbered 3323, and it
has been revised to reflect the fact that it can be used under the revised
statute when the 1lessee is suing for damages as well as when the lessor is
sulng for damages.

Section 3323

Professor Verrall suggests that the comment be revised to eliminate
the implication that the section deals only with abandonment cases or that
all liquidated . damages provisions have been held void. The revised corment
appears with Section 3324 in the revised recommendstion.

Section 3324

Professor Verrall raises the question whether the section should cover
leases where provision is made that the lessor shall recover attorney's
fees if the lessee sues,

He suggests that rescission of a lease may end the right to attorney's
fees. This would be true only if the rescission were effective. If the
lessee sued for breach of the covenant of quiet enjoyment, he would still be
entitled to attorney's fees under this section if the lessor's rescission
were ineffective--and the lessee would be entitled to substantive relief
only if the rescission were ineffective.

He also asks if Civil Code Section 794 is repealed by implication. Section
794 of the Civil Code provides that upon the termination or abandomment of
an oil and gas lease, the lessee must, on demand, execute a quitclaim deed.
Failure to do so mekes the lessee lieble to the lessor for any damages caused
by such failure and, in addition, for reasonable attorney's fees. We see
no inconsistency between that section and Section 3324k, so we do not see

how it could be repealed by implication.
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The Northern Section suggests the amendment of (a}{2) to read:
(2) If the lease provides that one party nay recover fees
then the other party to the lease may also recover attorney's

feea incurred in cbtaining relief for the breach of the lease
should he prevail.

In the revised reccmmendation, this section appears as Section 3325.

Section 3325

Professor Verrall states that he assumes "Section 3325 would not deny
the lessee the more extensive relief [from forfeiture] he now enjoys." As
indicated in the discussion at the beginning of the memorandum, our views
concerning the extent of the lessee's right to be relieved from forfeiture
differ considerszbly from Professor Verrall's.

Hothing in Section 3325 appears to inhibit whatever rights a lessee may
have under Code of Civil Procedure Section 1170, Section 1179 permits a
court, in cases of hardship, to restore a tenant to his rights under a lease
where such rights were ended by unlawful detainer judgment under Seption
1174, Section 3328 (3327 in the revised version) provides specifically that
rights under Section 1179 are unaffected.

Professor Verrall states that the comment's use of the Caplan and Freedman
cagses cannot be supported. All that we can say is that we disagree, for the
comment merely states what those cases held.

Professor Verrall suggests that Section 3325 may be inconsistent with
the section which recognizes liquidated damages provisions, In the revised
version {Section 3326), we have attempted to clarify this by a cross-reference,

Section 3326

This section appears in the revised recommendation as subdivision (b)
of Section 3322. Professor Verrall objects to the comment regarding reletting

"for the account of the lessee,” The revised version of the comment is more
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precise; but we have a basic disagreement with Professor Verrall over the
existing state of the law. See ;{2 of Comments on Preliminary Discussion,
SUpRYa.,

Section 3327

The State Bar objects to the reference to the damages "specified in
this article.” It asserts that this requires a greater showing then now is
required in equity. Since this article provides the measure of the lessor's
damages for breach of a lease, we cannot see how the section's reference can
be improper. The Northern Section commentss '"In effect this makes this act
for all costensible purposes automatic and execlusive in all cases." And
this is true to the extent that this act prescribes the exclusive measure of
the lessor's demages for total breach of a lease, We cannot conceive of a
case where the lessor should be entitled to recover more than "all the detriment
proximately caused by the lessee's breach . . . or which in the ordinary
course of things would be 1likely to result therefrom.”

The Northern Section suggests that res judicata problems should be
explored. Nothing in Section 3327 authorizes more than one action for a
particular breach,

The Northern Section also points out that incidental damages are
allowed in specific performance actions. We do not believe that Section 3327
will have any effect on the power of an equity court in that regard.

The HNorthern Section suggests modification of the section to read:

Mothing in this article affects the right to chtain specific
or preventive relief if otherwise appropriate.

If the scheme of the revised recommendation is accepted, 1t is unnecessary
to consider these criticisms, The right to seek specific relief is proviged
in Section 1933.5. This section is thus unnecessary, and we left it out of
the revised recommendation,
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Section 3328

In the revised recommendation, this section appears as 3327. The
Northern Section of the State Bar Committee susgested a revision to prevent
a lessor from seeking damages in a second action which were denied in the
previous action. The revised section attempts to meet this criticism,

Code of Civil Procedure Section 1174

Professor Verrall's comment on this section again asserts his view that
the lessee’s covenant to pay rent should be regarded as independent of the
lessor's obligation to let him use the property.

e stlll believe that this doctrine of the independence of the covenant
to pay rent is at the root of most of the problems in this area of the law.
The basic concept that a lessee should have to pay rent for a property he
has been evicted from seems unjust. If the lessee has breached the lease
so that eviction and temination of the lease is justified, then the lessee
should be liable for the damages he has caused--but not for the rental of a

property he can no longer use.

SUGGESTED ADDITIONAL PROVISIONS

Lease~purchase plans for public improvements

Mr. Geopge Herrington's letter suggests that the Commission's proposal
would interfere with the construction of public improvements under the lease-
purchase plan of financing. Letters from Orange County and lLos Angeles

County are to the same effect,
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The legal background of his letter should be understood. The principal

case is Dean v. Kuchel, 35 Cal.2d hil (1950). The Constitution of California,

in Article XVI, Section 1, provides that the Legislature may not incur an
indebtedness in excess of $300,000 except by an act that has been approved

by the people in a general election. In 1949, the Legislature passed a
statute authorizing the Director of Finance to lease state property for a
term not exceeding 40 years on condition that the lessee construct a

building thereon and lease the property back Lo the state, the state acquiring
title te the building at the end of the term.

Parsuant to this statute, the State leased a tract of land to a
contractor for a term of 35 years and for a rental of $1.00. The contractor
agreed to construct a building in acecordance with state plans and specifications
on the property within 325 days. Upon completion of the building, the
property was leased back to the state for $3,325 per month ($2500 for
rental, $825 for taxes and insurance) for a term of 25 years. Upon
termination of the 25-year building lease, the 35-year "ground lease"
automatically terminated. In any event, regardless of performance by the
state, title to the building vested in the state at the end of the 35-year
ground lease.

This scheme was held valid despite the constitutional debt limitation.

Because of the nature of a lessee’s rental obligation, this arrangement
obviously created a binding obligation on the part of the state to pay
$3325 per month for 25 years. The "lessor" had nothing to do for this money
after completion of the building. The binding nature of the rental obligation
could be used as collateral for construction loans by the contractor. Thus,

a $ 510,000 building could be built without a state-wide election,
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Mr. Herrington's letter expresses fear that our proposed statute will
upset this arrangement by abolishing the concept that the lessor may decline
to relet property upon a lessee's default and collect the full rental as it
comes due. Without an enforceable installment obligation (called "rent"),
lenders would not be as willing to advance money, interest rates would probably
rise, and the financing of public improvements would be made more difficult,

There appear to us to be two ways to get at Mr. Herrington's problem,
One is to add a provision making the statute inapplicable to lease-back
arrangements. This, however, appears to ug to be undesirable because it
would leave the applicable law somewhat obscure. Another way to get at the
problem is to provide specifically that leases providing for the construction
of improvements and their transfer at the end of the term are specifically
enforceable,

We recommend the addition of Section 3387.5, as contained in the revised
reconmendation, to meet Mr, Herrington's objection.

Personal property

J. H, Petry proposes the addition of a provision permitting a lessor to
dispose of personal property left behind by abandoning tenants. See his
letter, Exhibit V (white)., 1le added Section 1954.5 to the revised recom-
mendation in response to this proposal.

Small claims jurisdiction

Mr. J. H. Petry (Exhibit V) suggests that small claims court jurisdiction
be breoadened to include unlawful detainer actions. He argues that unlawful
detainer proceedings are now too expensive in the small case,

This argument seems based on a false premise, Code of Civil Procedure

Section 117 provides that a mmnicipal court sitting as a small claims court
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has jurisdiction in unlawful detainer proceedings. It is true that this

provision was held unconstitutional in Mendoza v. Small Claims Court, 49 cal.2d

668 (1958}, but that decision was met by a 1959 amendment. Witkin gives the
history of the section as follows:

By amendments in 1955 and 1957 the Legislature attempted to
give a municipal judge sitiing as the small claims court juris-
diction over "proceedings in unlawful detainer after default in
rent for residential property where the term of the tenancy is not
greater than month to menth, and where the whole amount claimed is
one hundred fifty dollars (élso) or less." . . . This provision
was held unconstitutional in Mendoza v. Small Claims Court (1958)
49 ¢.2d 668, 321 P.2d 9, on the following analysis: (1) Due
process requires a hearing with the right to counsel, which is
not allowed in the small claims court. (2) Ordinarily the
pPlaintiff by electing to sue there waives the right, and the
defendant may appeal to the superior court, with an automatic
stay, and have a trial de novo with representation by counsel . . . .
(3) But in unlawful detainer proceedings stay pending appeal is
discretionary with the trial judge . . . , and the result under
the amendment would be that the tenant's right of possession could
be taken from him initially without the kind of hearing required by
the due process clause,

Responding to the implied suggestion in the Mendoza case the
Legislature in 1959 adopted the following addition to C.C.P, 117j
« » » ¢ "If, in an unlawful detainer proceeding . . . judgment is
for plaintiff, proceedings on the judgment are autcmatically stayed,
without the filing of a bond by defendant, until the expiration of
the time for appeal, and, if an appeal is perfected, until the appeal
is decided.” [Witkin, California Procedure 1965 Supplement 10h,
Emphasis is Witkin's.]

In effect, then, the proposal is to give justice court judges unlawful
detainer jurisdiction in small claims, for municipal judges sitting in small
claims now have unlawful detainer jurisdiction. A sizeable percentage of
Jjustice court judges are nonlawyers., Jugtice courts have jurisdiction in
unlawful detainer when not sitting in small claims. C.G.P. § 112, Should
we propose to extend the jurisdiction of the small claims court?

Retroactivity

The Northern Section of the State Bar Cormittee strongly urges that a
section be added limiting the effect of the legislation to leases executed
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after its effective date. Exh, I, Mor. Sec. Min, 11/22/€5, 71 2, The
Southern Secticn, however, corments:

« » « the advisability of having two sets of laws covering this

field . over an indefinite pericd of years should be given

gerious consideration.
Vle added Section 13 to the revised recommendation to carry out the Northern
Section’s suggestion, This avoids any constitutional question involving
impairment of the obligation of contracts.

ADDITIONAL NOTES OIf * REVISED RECOMMENDATION (YELLOW)

For those of you who read the revised recommendation {green) that was
sent out with Memorandum 66-15 and do not wish to proof read the revised
recommendation {yellow) to discover what additional revisions have been

made, we are providing the following table to indicate precisely where the

additional revisions are (changes in section numbers are not indicated):

Location in Revised Location in Revised

Recormendation {green) Recommendation {yellow)

distributed with distributed with

Memorandum 66-15 this memorandum

Page 9, ¥ 7, line 3 Same

Page 12, § 1951 Same page, subdivision (d) added

Page 13 Page 13, last { added

---------- Hew page 14 added (see notes
following table)

Page 11, subdivision (a) Page 15, subdivision (a) revised

Page 14, subdivision (d) " Page 15, subdivision (d) revised

Page 14, last line Page 15, "the possession of" added
in last line

_________ Page 16 added

Page 15, Comment, third and Page 17, Comment, third and

fourth lines fourth lines
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Page 16, § 1952, third line Page 18, § 1953, third line

Page 18, fourth line from bottom Page 20, fourth line from bottom
Page 21, subdivision (a}, third Page 22, subdivision (a) third
line and fourth lines
Page 28, following "Rest., Cont. Page 30, same location,
§ 336" paragraphing added
Page 29, lines 1 and 2 Page 31, lines 1 and 2
Page 33, § 3326, lines 1, 3, Page 35, § 3326, passim
9, and 11
Page 35, § 3327, last line Page 37, last line
Page 35, last two lines Page 37, last two lines

Scme of the revised recommendation has been discussed in the previous
portions of this memorandum. The following material points out certain
matters to be noted in regard to the drafting and identifies some remaining
policy problems,

Section 1951

Subdivisions (a) and (b) are based on the Restatement of Contracts,
Section 318. For comparison, it provides:

318. 1In the case {1) of a bilateral contract that has not
become unilateral by full performance on one side, and (2) of a
unilateral contract where the agreed exchange for the promise or
Tor its performance has not been given, any of the following acts,
done without justification by a promisor in a contract hefore he
has committed a breach under the rules stated in §§ 314-315,
constitutes an anticipatory repudiation which is a total breach
of contract:

{(a) a positive statement to the promisee or other person
having a right under the contract, indicating that the promisor
will not or cannct substantially perform his contractual duties;

(b) transferring or contracting to transfer to a third person
an interest in specific land, goods, or in any other thing essential
for the substantial performance of his contractusl duties;

{c) any voluntary affirmative act which renders substantial
performance of his contractual duties impossible, or apparently
impossible,
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Section 1951.5

He have defined abandomment as repudiation plus vacating the property
because this is the concept that i¢ needed in Sections 1952(c) and 3326.
Subdivision (b) appeared in the revised recommendation (green) distributed
Previously as Section 1953.5 as a device to help Mr, Petry's lessor.

Section 1952

Stating the manner in which a lease is terminated is needed to give
real meaning to Section 1953,5 and to put down the idea that the lessee may
be evicted while the lease continues.

Section 1952.5

This section is designed to overcome Oliver v. Loydon, which held that

a repudiation unaccompanied by an abandomment or nonperformance was not a

breach, and Kulawitz v. Pacific Woodenware & Paper Co., which held that a

covenant not to rent to competing businesses was an independent covenant
from the lessor's viewpoint but was a dependent covenant from the lesgee's
viewpoint--a result referred to in the Stanford Law Review as "one-way
dependency” and as "Kulawitz' vacillating 'implied dependency' with its
possible one-way results.™

Section 1953

Section 1953 is baszed on the Restatement of Contracts, Section 319:

319. The effect of a repudiation is nullified

(a) where statements constituting such a repudiation are
withdrawn by information to that effect given by the repudiator
to the injured party before he has brought an action on the
breach or has otherwise materially changed his position in
reliance on them; or



(b) where facts other than statements constitute such
repudiation and these facts have, as the injured party knows,
ceased to exist before action brought or such change of position
as is stated in clause (a).

Section 280 of the Restatement is similar, In Subsection (1), Section
280 states that a repudiation excuses counterperformance of a dependent
promise; and in Subsection (2), Section 280 states:
(2) The party making a statement within the rule stated
in Subsection (1) has power to nullify the effect of the state-
ment by a retraction, as long as the other party has not materially

changed his position,

Section 1953.5

This section is discussed in connection with Section 1936 of the
originally recommended statute, supra. The policy questions presented by
Professor Verrall's suggestion (Exhibit II, page 8 at top) is whether s
lessor should have an absclute right to specific performance in all cases
(with or without an cbligation to sublet) or whether he should have a
qualified right as provided in this section,

Section 1954

This section iIs based on Section 322 of the Restatement of Contracts:

322. 1If no action on an anticipatory breach is brought before
the time fixed by the contract for the beginning of performance by
the party who has ccmmitted such a breach, the period of the Statute
of Limitations begins te run only from the time so fixed by the
convractk,

Section 1954.5

In comection with Section 1954.5, you should compare Civil Code

Sections 1862, 1864-1872, and 2080-2080,9.
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Section 3320

Section 3320 is substantially the same as the version that appeared in
the tentative recommendation. The following differences appear:

(1) The reference to abandorment or repudistion in the preliminary
language has been deleted as unnecessary in light of the definition of
"repudiation” in Section 1951 and the provision in Section 1952.5 that a
repudiation is a breach,.

(2) In subdivision (a), the words "The worth of the excess" have been
taken from existing Section 3308 and substituted for "The excess" which
appears in the tentative recommendation. The term, "the value of the
rentals,” has been deleted and "the rent and charges equivalent to rent"--
also taken from Section 3308--has been substituted. These revisions were
made in response to the State Bar's complaint that it could not understand
the previous terminology {see Nor. Sec, Min. 11/8/65, 7 6, p. 4) and in
response to Professor Verrall's suggestion that "rental” by itself is too
narrow a term (see p. 9 of letter). The use of the term "the portion of the
term following such termination" instead of "the remainder of the term" is
alsc in response to the State Bar criticism.

(3) The language in the %entative recommendetion as to the time of
calculating the damages has been deleted in response to State Bar
eritieism, See Nor. Seec. Min. 11/22/65, ¥ 7, points Third and Fifth.

A valid point is made in this eriticism that, as a general rule, interest is
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allcwed on unliquidated debts. Thus, although it might be proper to

allow interest on overdue liquidated rental installments, it might be
improper to allow interest on overdue unliquidated rental installments.
We concluded that the prcblem is not peculiar to landlord-tenant law, and
we should permit the courts to apply the generally appliceble rules.

(4) Subdivision (b) has been substituted for a cross-reference to an
incidental damages section. The incidental damages section has been deleted.
This revision is in response to Professor Verrall's comment pointing out
that there was a defect in wording which authorized double recovery and
that, as a practical matter, all of the subdivisions of the incidental
demages section were covered substantively by the final subdivision of
that section. BSubdivision (b) appeared in the tentative recommendation
as the finel subdivision of Section 3322, the incidental damages section.
The State Bar (Mor. Sec.) also objected to the drafting of Section 3322 as
it appeared in the tentative recommendation. This redraft avoids these
objections. The substance of the comment to the incidental damages section
has been placed in the comment to Section 3320.

Section 3321

e hove added a new Section 3321, It is in response to the State
Bar's suggestion that the statute deal with the lessee's rights upon
wrongful termination by the lessor. Ilor. Sec. Min., 11/22/65 7 1.

Section 3322

Subdivision (b) wes previously approved. It appeared in the tentative
reccmmendation as Section 3326,

Subdivision (a) has been added because the form of the redraft makes
it necessary to state specifically the lessor's duty to mitigate demages.

The previous draft accomplished its purpose by limiting the damages the



lesgor could recover upon an abandonment. The revisicn offers the lessor
three alternative remedies upon an abandomment (see § 1953.5) but does not
affirmatively prohibit him from resting on his lease and suing for all of
the remaining rentals. Hence, we found it necessary to state specifically
that a party mey not recover for any detriment caused by a breach (which
includes an abandonment) that could be avoided through the exercise of
reasonable diligence. The rule stated in subdivision (a) has a counterpart
in Seetion 3326, which permits an asbandoning lessee to recover from the
lessor everything paid to the lessor in excess of the actual damages
occasioned by the abandornment.

Subdivision (a) is based on the Restatement of Contracts, Section 336,
subdivision (1):

33%. (1) Damages are not recoverable for harm that the
plaintiff should have foreseen and could have avoided by reasonsble

effort without undue risk, expense, or humiliation.

Section 3323

Section 3323 is based on Section 3321 as contained in the tentative
recormendation. It has been revised, however, to reflect the fact that it
can be used under this draft when the lessee is suing for damages as well
as yvhen the lessor is suing for damages.

Tlote that Professor Verrall suggested that this provision might be
subject to abuse and that the State Bar, Southern Section, cobjected to the
provision because of the varying terms and conditions under which the
property might be relet,

Section 3324

This section was previously approved as part of the tentative reccm-
mendation (it was numbered 3323 in the tentative recommendation). The last
paragraph has been added to the comment because the statute now deals with

leagsee's -rights as well as lessor's,
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Section 3325

Section 3325 was approved as Section 3324 of the tentative recommendation.
Note the objections to the section discussed previously in this memorandum.
The State Bar's (No. Sec.'s) redraft of subdivision {a){2) will not fit unless
it is made a separate subdivision (b).

Section 3326

Section 3326 was approved as Section 3325 of the tentative recommendation.
A reference to Section 3324 was added to meet an objection of Professor
Verrall, We think this change is nonsubstantive.

Section 3327

This section was approved as part of the tentative recommendation.
It has been revised to prevent recovery on a claim for damages where
the claim was previously denied,

Section 3308

The repeal of Section 3308 was previously approved.

Section 3387.5

This section is new, and it is designed 4o meet the lease-purchase
problen raised by George Herrington, Los Angeles County, and Orange County.

¢.C.P, § 117k

The amendment of this section was previously approved. Note the objection
of Professor Verrall., P. 11 of Exhibit II. The policy underlying the amend-
ment is alsp supported by Section 1952 which provides that any form of eviction
terminates the lease, no’ merely an eviction under Code of Civil Procedure
Section 1174,

Commissioner Stanton has also raised a gquestion concerning Code of Civil
Procedure Section 1174 that should be decided by the Commission before a
final recommendation on this subject is made.

Section 1174 provides (as the Commission proposes to amend it} that a
Judement for unlawful detainer after gefault in the performance of the obliga-
-32-



tions of a lease must declare the forfeiture of the lease. But, if the three-
day notice sent by the lessor {as a condition of bringing the action) did not
gstate the election of the lessor to declare the forfeiture of the lease, the
court is empowered to delay execution upon the judgment for five days during
vhich time the lessee has the right to cure his default, And, if the lease is
for a term of more than one year, it does not contain a provision forfeiting
the lessee's interest upon default, and the three-day notice does not contain
a declaration of forfeiture, the court is required to delay execubtion for five
days during which time the lezsee has the right to cure his default,

Thus, a lessor is entitled to immediate execution in any case where he
declares a forfeiture of the lessee's interest in the three-day notice, Failure
to so declare may result in a five-day delay in execution in any case, and in
the cage of certain long term leases that do not contain Torfeiture clauses,
guch failure results in an automatic five-day delay in execution.

In any case, however, Section 1179 of the Code of Civil Procedure empowers
the court to relieve a tenant "in case of hardship" from forfeiture of his
interest if the tenant applies for such relief within 30 days after the forfeiture
is declared and fully cures his default in performance under the lease.

Although the language is archalc--"termination" should be used instead of
“rorfelturs’--we made no change in the substantive parts of these sections
other than to eliminate the portion that permits a lessee to be evicted without
termination of his interest. But, inasmuch as it will make little difference
substantively under Section 1952 whether the lessor declares a forfeiture or
termination or whether he doesn't--in either event the lease must terminate
if the lessee vacates pursuant to the notice or is evicted--should Section 174
continue to distinguish between cases where the lessor declares a forfeiture
and where he dves not. The only substantive effect of the declaration will be

that the lessee cannot obtain the five-day stay of execution,
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If no substantive change is desired--that is, if the lessor should be
entitled fo get immediate execution of the unlawful detainer judgment when
he wants it--should the relevant sections be revised to require a more
meaningful declaration of the lessor's intent on the three-day notice? If
this were done, the statutes would provide in substance that if the lessor
declared that immediate surrender of the premises (at the end of the three-
day period) is demanded, he could cbtain immediate execution. But without
such a declaration, the court could order a five-day delay.

Thus, the questions for the Commission to decide are:

Should a lessor have a right to immediate executicn of an unlawful
detainer judgment where he declares his intent to exercise such right?

If so, should the Code of Civil Procedure be revised to require the
lessor to declare his election in more meaningful language?

Respectfully sutmitted,

Joseph B. Harvey
Assistant Executive Secretary



Memo H6w2l EXHIBIT I

THE STATE BAR OF CALIFQRNIA
601 McAllister Street
San Francilsco 94102

John H, DeMoully, Esq. December 9, 1965
Iaw Revlazion Commission »
Stanford University, California

Dear Mr. DeMoully:

At the request of Seth M. Hufstedler, Chalrman, Committee
on Administration of Justice of the State Bar, we are forwarding
15 coples of minutes to date of the two sections of the commlttee,
on the Commission's Tentative Recommendation Relating to the
Rights and Duties Attendant Upon Abandonment or Terminatlon of a
Lease (July 23, 1965).

President Sutro has approved the direct transmission of the
Committee's minutes to the Commission, but upon the understanding
that the views expressed are those of the Sections of the Committee,
and are not necéssarily those of the Board of Governors.

Mr. Hufstedler also wishes the reservation made that no
General Meeting of the Committee of Administration of Justice has
taken place during the study; hence, the Committee as such has
not had an opportunity to express final views.

Your request to Mr, Hayes was for a report, 1if posaible, by
December, 1965,

As you bave indicated changes may be made in the Tentative
Recommendation, the Committee would appreclate being supplied with
your revised text.

Yours very truly,

2 zf’ .
< Al s
G. H. Elmore
GHE :ew.

cc: Board Idaiéon, Mr., Sutro, Mr. Hayes
Mr., Hufstedler, Mr. Gray and Committee
Members



{So. Sec. 10/11/65)

AGENDA No. 11 -~ Lessor's Damages and Rights Upon Abandonment
or Breach of lease [New CC 350 et seq.) - 1AW
Hevision Commission.

ACTION TAKEN:

1. Upon consideration of the principles set forth at pages 8 and
9 of the California law Revision Commission's tentative recommenda-
tlon relating to the rights and duties attendant upon abandonment
and termination of a lease, dated July 23, 1955, a motion was
passed unanimously:

Ea} approving the first principle enunciated;

b} approving the second principle, but noting that it would
be better stated if the wording "such as expenses
necessarily incurred’ were deleted;

(c) approving the third principle, such approval limited to
the first sentence thereof;

(d) approving the fourth through seventh principles, and

noting that no comment appeared to be necessary on

principles 8 and 9 (matters of mechanies only).

2. A motion was passed unanimously recommending:

(a} that any proposed legislation in this fleld state expressly
whether 1t 1s applicable to leases executed prior to its
effective date;

{b) that if retroactive application of such legislation 1s
contemplated, a thorough analysis of the constitutionality
of such a provision be undertaken;

(c) that 1f retroactive application of such legislation 1s
not contemplated, the advisability of having two sets
of laws covering this field over an indefinite period
of years should be given serious consideration.

Mr. Wall reported orally.
DISCUSSION:

In the course of discussing the third principle, the Section was
opposed because of the varied circumstances that might arise, to
the recommendation that the rental provided in a new lease (a re-
letting after termination by reason of the lessee’s abandonment
or other breach) should be presumed to be the fair rental value
of the property, as well as to the stated conclusion arising from
such a presumption.

The Section in ifs consideration of this agenda item made no
attempt to review how accurately the stated principles of the
reconmendation have been carried out by the proposed code
sections, but limited its conaideration to the princliples
themselves in view of the fact that this is a tentative
recommendation only.

Exhibit A



(Nor Sec. Min. 11/8/6%}

AGENDA NO, 11. ILessor's Damages and Rights Upon Abandonment_or
Breach of lLease (New C.C., 3320 et seq.).

Mr. Kallgren repcrted orally after distributing coples of
his written report to the members present.

After discussion, it was the sense of the Section (no formal
vote was taken)} that some statute i= 1n order to better clarify the
rights of both the lessor and leasee on breach by the other, and
that this statute as far as 1t goes 18 a good start but requlres
Turther drafting. -

During discuesion, certain questions were raised, as follows:

1. Does this proposal apply to leases executed prlor to its
effective date? )

Serlious doubts were expreased by membera a’ to the constitu-
tionallty of retroactive application. This may Involve a deprivatio
of vested property rights. By way of an example, certain things may
not be waived by the parties under the propesal. An existing lease
may be abrogated or rendered ineffective because 1lts key provisions
constitute walvers prohibited under the new law.

CAJ-1965/66-SF-319-page 1 (Agenda No. 11 continued



(Nor.Sec.Min. 11/3/55} {Bpapdn 17 ~mtrosaad

Aside from congtifutional considerations, the majority of the
Section believe the parties should be governed by the law exlsting '
at the time of their agreement. Leases are negotiated in the light
of and special provisions are adopted hecause of the then exiating
law. This proposal would subject existing contracts to an entirely
different law contrary to the intent of the parties. '

2.. In Sec. 1936 do "abandonment” or "repudiation” require further
definition? :

"Abandonment” of the lease itself may be distinguished from
abandonment of the "leased property". In present form 1t may refer
to a vacation of the premises regardless of whether the lessee con- ,
tinuves to pay rent. For a definition of “abandonment” used in ease-
mént cases, see City of Los Angeles v. Abbot, 129 Cal, App.1l4i4,148,

. 3. This proposal in present form is concerned only with the
landlord's remedies on the tenant's wrongful breach of the lease,
Sec. 1936 states that "repudiation® by the lessor 28 well as the
lessee of obligaticns of the lease 1s "a breach of the lease",

3o what are the remedies of the lessee?

The distinction between "contract" and "real property"

approaches 1s not spelled out. The remedles here are statutory.

This gives no help to the injured lessee., The proposal in present
form leaves the entire law too one-sided in favor of the le&sor.
(Note: Time did not permit discussion concerning what recourse the
tepant should have on wrongful breach by the landlord but it was
noted that the present statutory scheme is inadequate [see for
example CC 1942 which 1s silent as to damagea if tenant is forced
to vacate the premises because of the landlord's failure to keep
the premises fit for occupaneyl.)

4. In Sec. 1936 does the phrase "at or before the time for
performance” include a repudistion during or after time for
. performance?

5. It should be noted that under Sec. ;320 this proposed act
will apply to any rental whether of real or "personal" property.
From its face this could apply to the rental of a car or other
chattels. The policy of extending this proposal beyond the land-
lord-tenant situation should have further review. The "comments”
do not cover this. Perhaps "lease" for purposes of this act
should be defined.

6. See. 3320 18 uncertain and vague. Scme examples are:

What 1s meant by "value of the rentals®? Ilan't the measure
of damages based upon the unpaid rents or charges due under the lease?
C.C. 3308 talks about "rent and charges equivalent to rent". What
more does "value” involve? The term "value" unless further defined
raises speculative considerations,

The first and last sentences in sub-paragraph {a) conflict,
The firat sentence refers to damages as an "excess' of rentals due
or to become due under the lease and “reascnable rental value”.
In the last sentence the landlord is slilowed the "full" rental
installments "then due”. What 18 meant by "discountinﬁ rental
installments not then due"? Is this where the "excess"” formula
of damages applies? : '
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It 18 not clear what interest the lessor is entitled to as to
rents coming due after the breach., 18 he limited to interest on the
Judgment in such cases?

7. 'The implication of Sections 3320 and 3322 is that the land-
lord has an absolute duty %o re-let or to try to re-let the premlses.
This glves rise to certain problems which apparently the proposal
would leave to litigation. Situations involving changing nelghbor-
hoods, urban renewal or re -development, and condemnatlon are common -~
place. It may cost more io pe-let than would be realized on having
the place cccupied for the remaining period under the lease. Or say
it would be an almost futlle gesture on the part of the lessor to
try to re-let., In such instances 1t would be unfalr to the lessee
to charge him with the costs and expenses incurred by the lessor in
attempting to lease or in leasing the premises. Such "incidentals”
can be far in excess of the remainlng rental installments due under
the lease, -

Does "reasonsble time" in See. 3322 {a) include the lessor's
inability to re-let the premises over the remainder of the rental
period? What about the absentee lessor who doesni't learn of "aban-
donment” until too late to re-let? If not, what is the "fair rental
value" in such cases? This becomes very speculative in cases where
a new rental for the same purpolesd {say a business) has hecome im-
probable because of a threatened freeway or re-development.

The foregoing point up that it is falrer to both parties in
many situations to hold the lessee to his "hargain", 1.e. permit
the lessor to leave the premises vacant and hold the lessee for the
full rents and charges due or to become due under the lease,

_ 8. It is not clear under the proposal when the statute of
1imitations begins to run sgainst the landlord or when sult may be
commenced. The proposal apparently assumes the court will apply
reasoning of antleipatory breach but problems can be visualized,
i{.e. remedies provided here are statutory and 4o not necessarily
avolve from the law of contracts. If limitations run from time of
breach will there be a tolling until an absentee landlord gets
notice of his tenant's quitting the lease? Can the landlord sit
back and wait for the rent to accrue, suing for the rentals on
_each due date? This act appears exclusive, See No., 12 below.

g. How does this affect the pericdie tenaney? May the month
to month tenant avoid the 30 days written notice? Should "inci-
dental damsges" incurred in re-letting apply here or in other shory
term leases (under 6 months)}? Is the "axcess" formula appropriate
in such cases? . '

10. As to Sec. 3321 this should be checked to see that there
18 no conflict with or conforming amendment required in the New
Evidence Code.

11. In Sec. 3322 (a) what conatitutes a "pretraction™? Does the
Jessee have a reasonabie time to "retract”? Again this proposal
permita increased litigaticn over 1%ts terms. In this sense, the
_present law has a certain degree of certalnty which when dealing

with property is more desirable than attempting to arrive at so-
called equitable results. For example, the property can be tled
up indefinitely in a lawsuit to no-one's advantage.
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What will be the effect of this proposal on the administra-
tion of estates where there is 2 contest? Distributlon can be held
up indefinitely.

12, 1In Sec. 3327 how do you prove that "damages" under this act
would be inadequate? This requires a greater showing of 'inadequacy
of damages"” than now required in equity. In effect this makes this
act for all costensible purposes automatic and exclusive in all cases,

13. While Sec. 3328 provides that a leasor cannot recover
twice for the same items where he first brings an "unlawful
detainer" action, it 1is not clear that he may not seek Gamages in
his unlawful detalner action and, having been denied them,
relltlgate the same items in an action under this new title, A
- member suggested that this possibility could be precluded by amend-
ing the last line of 3328 to add the words “prayed for or" before
the word "awarded"“.

Res judicata probiems should also be explored under Sec,
3327. Incidental damages are allowed in apecific performance
suite,

14, A severabillty clause should be included.

Note: This matter will be continued for further comments, 1if
any, by Messars. Myers, Benas, Bonapart, Zinke and Elmore.
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AGENDA NO, 11. leassor's Damages and Rights Upon Abandonment or

Breach of lease (New C.C. 3320 et seq.).

Continued from the meeting of 11/8/65.
Further comments are as follows:

1. The Section strongly urges that any proposal include
provislons on the tenant's rights in the event of a wrongful .
termination by the lessor. If the present proposal purports to
be comprehensive, it 13 incomplete until there 1s a mutuallty of
remedies for the lessee and lessor alike,

2. The effective date should be apelled out and the Sectlion
recommenda that 1t only apply to leases executed on or after the
effective date of the act. This recommendatlion 1s made as a matter
of leglslative policy as well as because of constitutional doubts,

CAJ-1965/66-328-5F-page 3 (Agenda No. 11 continued)

Exhibit B
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3. In Bec. 3322(a) the phrass, "allicowed by the lessor to
the leasee to retract the repudiation or cure the breach or" should
be deleted. Implicit is a duty on the lessor tu give the lessee
reagonable time to cure his breach.

4. "See. 3324(a)(2) appears ambiguous. It is belleved it
should be more definitely stated, such as:

"; or 1f the lease provldes that one party may recover fees
then the other party tc the lease may also recover attorneyts
feea incurred in obtaining relief for the breach of the lease
should he prevail.” (Note: Such amendment would require a
conforming change in the opening sentence of paragraph {a).)

5. The phrase, "the damages apecified in this article are
inadequate and specific or preventive relief i1s" should be deleted
from Sec. 3327. The omitted words could be confusing and are un-
necessary.

_ 6.1 suggested that the words "sought or" be inserted, in-
stead of "prayed for or", before "awarded” in the last line of Sec.
3328(b). See comment 13. in Northern Section Minutes of 11/8/65,

'w 1. The Northern Section does not believe that Sec. 3320 (a
"key" section) is satisfactorily worded at present and suggests it
be re-worked. New concepts in landlord-tenant relationa are being
attempted. It seems important that members of the Bar, as well as
membera of the public partlcipating in lease transactions have a
specific knowledge of remedies and 11abilities, and in more than -
general terms. : :

It is noted that unpaid rent to the time of judgment 1is a
traditional concept; likewlise, the right of the landlord to sue for
rent as it becomes due, in several actions.

- With thia background, Seec. 3320 seems extremely rfagmentary
in stating the "damage” rule. - -

These points were dizcussed:

Firat, what 1s meant by "remainder of term.," Is it from time
k% Prom time of judgment? ‘The last sentence appears to imply
- that the "remainder" is computed from the date of judgment- an im-
possible date. Or is it the date of testimony? If so, a period may
elapse between such date and the date of "decision” such as jury
verdict or filing of findings and conclusions in a non-jury case.
The words "as of the time when the lessor's damages are determined"”
create difficulty in the above connectlon.

Second, "Value of rentals" due or to become due as the begin-
ning figure the computation appears uncertain. The Section suggests
that "amount™ should be substituted for "value". However, after dis-
cuasion, 1t was not certain whether this way the Commission's intent.
If "amount" 1s not apt, how ias "value” to be determined. Is i1t con-
templated that "expert testimony will be required, with increased ,
cost to both parties?

Third, what rental installments are to be "discounted"” in point
of time, I. e., unpaid as of commencement of suit or as of time of
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trial or as of time of decision or judgment or as of time of 'breach"?
Agaln, the question i3 ralised as to what is meant by “discounted”.

Is 1t intended 2 rate of return ghall be allowed or is it a general
direction that an "expert® is to make some undefined form of "discount"”
in arrdiving at a figure. -

Fourth, what 13 the result of delay ip bringing a claim to suit
and trial on the part of the landlord? ,

If the Ttemainder of the term" commences as of time of triai,
decision or Judgment, could not the lessor leave the premises vacant
after the breach, and then get full rent and interest (without offset
for mitigation) for as long as 4 years? How will this operate in a
short term lease, when the trial may be after the lease term has run.

Fifth, when dces interest paat due on "rental inatallments” com-
mence torun? From the date when due under the lease terme? If this
1s an unliquidated amount such as "value” how iz interest to be com-
puted? Compare above comments asm to amount. Or, are "rental inatall-
menta” different from "rentals" so that interest 1s only intended on
the dollar amount stipulated rental in the lease? The Sectlon also

notes that often a lease is a percentage rental lease. How is Intere st
to be allowed?

Sixth. Particularly in a long term lease, how is the "reason-
able rental value® to be calculated, except in the limited case pro-
vided for by Sec. 3321 {premises actually leased).

Seventh. The duby to relet appears only inferentially, i. e.,
that the reasonable rentael value is to be deducted. However, thias
may be a matter of Bar education, rather than a defect in wording.

Elghth, The "key” wording of deducting reasonable rental
value appears tc ralse policy problems. Presumably, the value can
be determined by expert testimony. But there are many variables,
particularly in long-term leases, such as change in neighborhood,
redevelopment projects, condemnation of the same or nearby property.
Will there not be a tendence to breach leases, in some instances,
gambling on expert testimeny to avold damages, It is recognized,
however, that these questions are inherent in the underlying concept
of the Act.
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&, Conclusions

You ask for my assessment of the merits of the tentative
recommendations concerning the problems presented when a lesses
abandons and repudiates s lease tramsaction. My conclusions are
the comsents should be withdrawn and the legislation reconsidered,
The comments if submitted would treat the Legislature 1like =z busy
lawyer would trest an adversary in preliminary proceedings. The
treatment seems a blunderbus ireatment, The comments do not accu-
rately state California law so as to show the character and extent
of existing evils. They are replete with emotion-charged words
and idezs and seem more like statements by a lobbyist with an axe
to grind than by a disinterested commission enlightening the Legis-
lature. And I am not yet coavinced that the proposed legislation
would cure existing evils without creating equally serious hardships
to those resulting from current Californis law., 4Also I am of the
opinion that some mistakes occur in the language of the proposed
legislation, perhaps an inconsistency between Sections 3320 and 3322,
Mistakes often occur. They are to be expected, Reference might be
made to Civil Code Section 140,5 and Probate Code Section 201.5.
The Commissioms effort to avoid stating a classification test twice
in identical words, lead to 2 statement of two tests resulting in
one classification, in some situations, when the wealth was in its
original form and a different classification when in a transmuted
form.

The Commission started with the prcoblem of lessor protection
when the lessee abandoned and repudiated the lease, That problem
necessarily included protection of the lessee in such situation from
abusive action by the lessor. 'The proposed legislation goes far
beyond the original problem and raises many problems which should
not be lightly treated, Certainly proposed section 1936 relates to
abandonment but section 3320 relates to damages upon termination
for all types of substantial breach as well as termination by abandon-
ment or other repudiation., Any case of a breach by a2 lessee of
sufficient materiality to permit a termination of the lease, is
covered, As the types of property and types of situation involved
in lease transactions (real, personal, business, residential single-~
units, multiple-units, luxury, etc.) are multiple one would almost
have to be a God to determine the effect of the legislation on lease
practices.

And even in the area of the problem and the operation of proposed
Section 1936, there are numerous questions to be answered. For
instance; What effect will the legislation have on tort liability?

A general starting point is that responsibility for maintenance of
property in safe condition rests on the possessor. Thus now it
rests on the lessee even if he abandons until the lessor again is in
possession,

-2




B. Comments on Background Statements in order of appearance:

1. Section 1925 was not a legislative directive to treat leases
as contracts and to forget that they were alsoc conveyances, Property
as well as coniract relatiomships are involved. The great populari-
ty of stressing the contractual aspects of the lessor-lessee relation-
ship common twenty-five years ago, is no longer evident in cases and
writings, There is still recognition that the great and growing
change in the lessor-lessee relationships, makes mechanical applica-
tion of the doctrines developed prior to this century harsh and
impossible, makes changes in the doctrine necessary, and requires
increased recognition that the contractual acts of the parties must
be separate from property interests in some areas, such as breach.
Section 1925 came from the Field Code of 100 years ago when bailment
and lease were beginning to be subjected to contractual modification.
Foreseen was the need to change doctrines of the past. The courts
had much to consider beyond the recognition of the contractual
aspects of modern bailments and leases. The contracts tied in with
property interests may affect tort liability, may affect rights and
obligations of sublessees or assignees, or may affect the rights of
transferees of the owner, ete., 25 well as rights on frustration and
on breach, etc, The fact that they do not apply a so-called contract
principle in one case and do apply one in another case, does not
mean the courts should be charged with vacillation.

2, Starting on page 1 and continuing on the next few pages two
ideas are interwoven. It is stated that in lease law the doctrine
of anticipatory repudiation is not recognized and that the doctrine
of no recovery of avoidable damages is not recognized. As the basie
proposed legislation relates to real and to personal property leases
the validity of the ideas must be supported by bailment as well as
land lease cases,

First; Is the doctrine of Anticipatory Repudiation recognized
in lease cases? ‘

This problem was raised in Gold Min., & Water Co. v, Swinerton,
23 p.2d 19, 121 P,.2d 840 (1943) and notices that there 1S Some
doubt about it in real property cases. In a mining lease case
there is now no doubt, But as the court noticed the doctrine has
some support in prior California cases and in cases from sister
states, There seems little reason to doubt that a lessor has
remedies other than doing nothing on abandonment by the lessee _
with actions for remnis on due dstes, or in accepting a surrender
and discharging the lessee (like a promisee would do if he
rescinded a contract). There is a third course open to him, re-
suming control and reletiing bringing home to the lessee that this
is being done to protect him from full liability for rentals and
not to discharge him from such liability, The doubts are over the
true nature of this course, whether it leaves the lessor-lessee
relation and in effect makes the lessor an agent of the lessee for
reletting or whether it ends the relation and in effect makes the




lessor minimize the damages by reletting. The Commission Reconm~
mendations and Supporting Stetemeat indicates that the former of
the two positicns is the only conclusion to reach from the
cases, (See p. 3, p. 4, p. 7, p. 12, p. 25.) ‘The whole course
of the law, with the exception of some chance statements, prin-
cipaily dicta, such 55 in Dorcich v, Time 0il Company, i03
Cal,App.2d 677, 230 P,24d 10 (1951}, has peen toward recognition
of the lessort's rights to 2z third course of allowing him the
benefit of his bargain while bhe acts to end the relationship of
lessor~lessee, The remedy, barring a lease provision undeyr

C.C. % 3308, was one in which the damage element was speculative
leading to a delay in the commencement of the action.

If the lessoxr is to continue the relationship on reletting,
whick is the Commissiods position on present California law
(page 3), then it would be unecessary to say the lessor is act-
ing as agent of the izssee to relet andé the lease provisions on
rental due dates are no ionger hinding and unforceable., To
reachk such conclusions would mean Welcome v, Hess, 90 Cal, 507,
27 Pac, 369 {1891}, is overruled, and that the language of the
Supreme Court cases, some¢ holding and some dicta, stressing the
third course as an action for damsges and aot for renmtals in five
or six cases shoulid be disregarded and some chance language in
four or five bistrict Court of Appeal opinions alone should be
recognized, The maturing of the action for damages at the end
of the term alsc was a ¢onclusion based on New York cases which
recognized that the lessor-lessee relation ended when the lessor
ascted., Californis cases have recognized the lessor-lessee
relation can be continued on & reletiing where a lease provision
s¢ provides or where = new agreement that the lessor can so act
to relet is found. For cases on lease provisions see Original
Study, page 40 (Mimeo 25) et seq. For cases on new agreements,
see Original Study page 39 (Mimeo 24},

In personal property cases, the courts have discussed the
doctrine of anticipatory repudiation, but again as in the real
property cases, there is some uncertainty. See Hertz Driv-Ur-
Self v. Schkenley Dist., 119 C.A,2d 754, 260 P,2d 93 (1953);
OCakiand Cal, Towe. Co. v, Roland, 93 C.A.24 713, 209 P.2d 854
(19457,

Certeinly 2 case for legislation ending the doubts mentioned in
Gold Min, & Water Co. v, Swicerton, 23 {,2d 19, 142 pP.2d 22 {1843),
can he made out bui I esnnot accept that it has been made out,

Second: Is the doctrine that damages which can be avolded are
not recoverabie, applicable in lease csses? California hag recog-
nized that a lessor is under no obligation to act to minimize damages
when & lessee abandens and vepudiates the leasse, Original Study
p. 18 {Hdimeo 8). 'The recognition of this is normally in dicta but
there are also direct holdings. But there is no proof that lessors
have used this course abusively. Abstract justice would support
legislation making the doctrine applicable in lease cases, The job
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of the draftsmap of such legisiation is most difficult if new hard-
ships and abuses sre not to arise, See Opiginal Study p. 18
{Uimeo 9).

3, More care is voiced in California cases in defining the
doctrine than is found in sentencs 1 on page 2, See Guerrieri v.
Severini, 51 Cal.24 12, 330 P,2d 635 (i858). The last sentence of
the paragraph could be supported by the Costello Case cited page 30
of the Recommendatione but it is just a Jictum., 1The Supreme Court
has repeatedly denied that the lessor has only two courses. This
is clearly revealed in the summary of Supreme Court cases appended
to the original study. Admittedly many lessors attempting to pro~
tect ithemselves without intending to release their lessees, fall
intc a trap of Surrender by operstion of law.

4., The first sentence of the second paragraph on page 2, is
clearly noit supported by the cases cited.

5. Point "Second" on page 3 in lease law is no different than
rescession in contracts cases, If a promisee rescinds he discharges
the promisor from further obligation,

6. Point "Finally" - the third course open to the lessor
assumes that the relation of lessor-lessee is to continue., In com-
ment 2 supra, this is discussed and the assumption is questioned.

" 7. Page 4 says when n lessor acts to dispossess a defaulting
leszee by use of unlawful detainer proceedings he may lose the
right to the rest of the rentals., The (ostello Case is not an
unlawful detainer case but contains a dictum, Your later considera-
tion of C,C.,P, Section 1174 and the Costello Case is slightly at
variance with the inferences from this page, ©See page 30 of the
recommendations,

8. The citations of Lawrence Barker, Inc.and the Burke Case,
page 4, add nothing fto the recommendatioﬂ% supporting statement,
They are cases involving court recognition of lease provisions con-
cerning lessor rights on breach by the lessee,

9, 'The paragraph on rent, page 5, veoices the idea that the
concept of rent developed at the common law, is outworn and at times
denies a lessor an effective remedy against a defaulting lessee,
™he fault with the statement is that it is premised on "Course Three"
being a course which preserves the lessor-lessee relation, There is
no need to change the common law concept of rent to protect a lessor ~
there is only a need to make clear that he can terminate the relation-
ship on abandonment by the lessee and at the same time get damages
in the value of his bargain,

10, Sterting on page 5 is & complaint that lessees may be sub-
Jected to forfeitures when they breach the lease transaction, some~
thing that contract law would not tolerate. What lease provisions
for liquidated damages has to do with this, is remote. As an attempt
to guard against lessee forfeiture it would seem of secondary impor-
tance. Acceleration provisions would seem to increase the chances of
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lessee forfeiture, The statement thatg they are invalid generally
then seems to help prevent Forfeiture by the lessee, Ricker v.
Rombaugh, of course, was an extreme provision and there is no
reason to assume all such provisions are void,

11. The loss of prepaid rentals and bonus payments is next
considered to evidence a bias againsi lessees on the part of the
courts, The comtracts treatment of advanced paymenits is stated to
be dlfferent and not of forfeiture character. The Freedman Case,
cited page 6, was a case where relief against forfeiture as provided by
Civil Code Section 3275 was involved in a contracts cmse. The
Caplan Case also allowed a recovery but two justices thought the mat-
ter should not justly be treated as one of course, There is no ques-
tion but that advanced rentals and bonus payments in lease cases
where in fact forfeitures come within Section 3275, And there is no
question but that many times they are not forfeitures at all but are
merely inadequate protective devices on the part of the lessor. I
personally cannot find court bias and cannot accept the generalities
voiced concerning Freedman and Caplan.

12, The comment on Section 3308 concludes thet it does not
relieve a lessee from forfeiture, Page 7. The classification of
21l advance payments lost toc a lessee on breach, as forfeitures,
is too broad a statement (page 6) and the conclusion that some sre not
considered in determining damages under Section 3308, cannot be sup-~
ported.

13. The statement on page 7 concerning unlawful detziner con-
tinuves the assumption that only by continuing the relationship of
lessor-lessee after breach or by a 3308 lease provision, can a lessor
get the benefit of his bargain. It should be noticed that in unlaw-
ful detainer only detention damages are involved and the courts have
Said only damages specifically provided by statutes can be considered.
The statement falls far short of stating reasons for changing C.C.P.
Section 1174. Possessory rights of lessors cam be found in csses
where fterminatior of the relstion is not desired and should not be
forced., But at least if it is 1o be forced that course should be
justified first,

14. Principle 3 on page 8, is 8 partial vepetition of 2 with
some procedural matlters added. Appsarently the burden of proof is on
the lessor to make out his case under 2 but if a new lease is involved
the burden of proof is on the lessee to show it unreasonable,

C. Commenits on the proposed legislation.

1. BSection 1936, page 11,
The supporting comment that the courts have not considered

abandonment a breach is not true, They have held that the lessee by
his unilateral act cannot force a determination on the lessor and that
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the lessor Ly hig acts iancousistent with s continuvation of the
relatlionship can end iif and by sc doing release the lessee from
the obligations of the lease ~ similar to rescission in contracts,
Alsc the last paragrazph of the supporting comment is not true,

Apparently the idez is that the lessece by ubandoning neces-
sarily ends the leass transaciion with & minor gqualification pro=-
vided by proposed Section 3322(a} that the lease can be revived by
retraction as requested by the lessor {or before the lessor changes
his posilion, perhsps). This idea ie further qualified by proposed
section 3327 on equitable velief. The policy behind Section 1938
then may not be so strong ss tc prevent s lessor and a lessee from
contracting for a continuation of the iease on the event of an
abandonment or other breach.

In considering the effect of the proposed legislation the type
of property invclved must be considereds (a) personalty of zll
types, (b) industrial or commercial property of great value,

{c) suck property of lesser valpe geperally let for shorier periods
of time, {d} iluxury residentiml property of the bigh-rise type,

(e) luxury residential single-unit property, (f) cheap residential
property in maany-unit developments, and (g) cheap residential prop~
erty of single, duplex, etec,, character.

In type (g) and frequently in type (£) and (&) cases litigation
following abandonment is not practical, A8 a practical matter
nanry lessors would accept the loss of a bargain under Section 1936
rather thaan 1itigate damages. This would probably be true in many
cases of Jeases of types {(g) (f) and (¢). Custom has been to get
protection by way of firsi and last months' rentals in advance and
with all rentals payable at the beginning of the rental periods,
This now is being undermined by Section 3325 permitting the default-
ing lessee with no more than a small-claims fee to force litigation
on his lessor, aiready in a position of hardship,

If Section 1836 forces a lessor of these types to sue for the
breach or if Section 3325 permits the defaulting tenant to force
litigation on the lessor, then the legislation is inereasing his
position of hardsbip and giving an irresponsible lessee a “whip
handle." If the proposed legislation is enacted I would see immed-
iate cases in which lessors of types (g} (f) and (¢) would includs
(1) contractual provisions permitting continuation of the lease with
the lessor obligated to make reasonable attempts to relet as agent
for the lessee, (2) contractual provisions making first snd last
month rentals liguidated damages, snd (3) contractual provisions
providing a period for reletting if the lessor acts on basis that
lease is terminated and a provision for retraction if lessor elects
to continue the letting, Rights to contract inconsistent with
Section 1936 have to be determined and any possible conflict of the
meaning of Sections 3325 and 3323 would have to be determined.




An alternative to z Section 1836 would be @ seciion

permitting 2 lessor on shundomment or other iotal breach by the
lessee to (1) accept 2 termination of the relationship releasing
the lessee from fuvrther liabilities under the lzazse, (2} refuses
te terminate the relationship with an obligation %o aEsign or
sublet tc minimize losses®s liabilities with piscemeal recovery
of deficiencies, or {3} terminste the relationship with damages
such as currently defined in Section 2308 together with its
election requirements., Such u section with Some protective
sections to cover special circumstances would have more predict-
able results than the current proposals.

2, BSection 3320, page 14.

Apparently the idea is to determine, a2t the time of abandon-
nent or other total breach, lease rental values and reasonable
rental values on the open market, and to give the excess of the
former over the latter as basic damages and then to zdd under
{b) incidental damages as provided in Section 3322,

During & period of negotiation for a retraction and for a
period which might be rather extended because of the type of prop-
erty involved and a depressed market, reletting may not be accom-~
plished by a lessor = long time after his lessee abandons., The
reserved rentals for such periods are denominated incidental damages
by Secticn 3322, Such pericds azre included in a computation of
basic damages under Section 3320, Assume a letting at $300 a month;
an abandonment followed by a reasonable three months pericd of nego-~
tiation for retractics and for reletting; a determination that
reasonable rental value was the same as reletting at $200 a month;
and the judgment was at the end of the three month period.

Section 3320 says compute at full value 3 months lezse rentails
{($800) subtract reasonable rental wvalue at full value claim to
Judgment ($600) and add incidental damages sccording o Section 3322
and here under (a} these asre $508, I leave ocut discounted periods
as not material to the iliustration. I can read some inadequacy

of language in either 3320 or 3322. C(learly double recovery is not
intended.

The lessor foreced into & litigation would probably continue
letters and calls for retrsction (Section 3322(3)) and then commence
action allowing it to proceed on s slow course to Judgment, The
longer judgment is delayed the higher the lease rental value., The
reasonable rental value for remainder of term after breach would
remain unsifected by delay although it would be considered full up
to judgment and a discounted value thereafter. In the case of
lessors having hundreds of units to rent and aiways with vacancies,
reletting of the particular unit might well be of no pressing con-
cerr, Section 3321 would not come into operation and the lessee
could not force a reletting on the lessor, Or such a lessor might
lease the particular unit at a very low rental, He has wvacancies
and this might not be injurious at 21l to him. Now under Section
3321 the defaulting lessee has the difficult task of convincing the
fact finder that the rent on reletting is not reasonable. This com-
ment on what a lessor of some types of property might do, is merely
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to draw attention to fhe faot that sttempis at detailed legisiation
in an srea of great diversifiecation is at best difficuit,

There zare many cases where the lessor’s return is beyond the
reserved "rentzls.'" These would be included ixn Section 3322 (e) in
some but nolt all cases, Some lesses canp have as their purpose the
buillding of land and rentsl value of the land snd this can be sut-
side the bargain between the lessor and the lessee, There are many
cases in which the proposed damages sections will not make Seetion
1936 really meaningful and truly protectiwe of the lessor without
burden on the lessee. By wsv of illustratiocn: I know of Jettings
at 10 to 20 percent uader area markeis because the particuizr
tenants have reputations for earsful use of residential property.
The true value of thzit lease could not be proved under Sections 1936,
*3320 ang 3322,

From the point of view of administration of Section 3320, some
questions sheuld be asked, The comment shows that rental" is to
be construed to include at least some payments (Such as tax) and
some acts in addition to money paymsnts of rent, appesrently all acts
and payments bargained for in reitvrn for land or chattel use, As
the “commert" will not be available toc the bench or the bar and
clearly not available to lessors, it may be asked whether some term
not so closely asscciated with technical rents should be used.

Bargained-for returns for use of leased property may be diffi-
cult of proof but not to the extent that the case can be brought
within Section 3327, The types of personality today being leased and
the variant situations involved mean iease returns vary widely, The
many different resl property lease situstions show the same varia-
tions in returns. Some of these cases just cannot be covered by
Sections 1936 and 3320, with fairness to lessors or perhaps with
fairness to lessees, To practically rule ocut the lessor's right to
insist on a2 continuation of the lessor-lessee relation against a
defaulting lessee, may put the pariies to proof which makes the
weach remedy really no remedy at all, It was practical considera-~
tions similar to these svggestions that led to a return of far less
comprehensive legisliation to the New York Law Revision Commission in
1960 and toc no acticn by the legislature on much restricted legisla-
tion submitted by that commission in 1861,

3. Seetion 3321, page 17,

Attention was directed in the comment on Section 1935, to the
many types of lease within the coverage of the proposed legisiation,
Section 3321 may give scme lessors s practical advaptage because
the proving that a rental is reasonable or the provimg that it is
not reasonable, is difficult. Section 3321 gives the lessor who
relets a benefit in that tbe rentals on reletting are presumptively
the reasonable value and places a very practical burden on the lessse.
Ilessors of multi-unit residential property and perhaps others, with
normal vacancies, can lease or refrain from leasing and when they
lease can lesse at full, near full, or at s rate much lower than
current market rentals, as the occasion benefits them, On a good
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market but not such a good one 3s to care for all their vacancies,
8 near full or z low rental may be contracted. The burden of
proof to show unreasonable is on the lessae,

Section 3321 says the presumption is the rentals on reletting
are presumed to be the reasonable rental value of the term covered
%x_the new lease, GSuppose the lessee abandons and the lesSor rélets

or part of ibe remainder of the original period or he lets for a
pericd far beyond the remainder of the original period, Now rentals
are in part determined by the duration of the lease, What may be a
reasonable rental under the new lease may be different from the
reasonable reatal value of the remainder of the original period,
This being true does Section 3321, as the comment indieates it does,
establish the reasonable rental value under the basic damage section
33207 The operation of Section 3321 might be even more guestionable
if the new lease involved graduated base remtals and graduated per-
centage of business returns in computing the Ffull rentals,

4, Section 3322, page 19,

At lesst three of the first four subdivisions, and I believe
all four, are included within the coverage of subparagraph (e).

5, BSection 3323, page 21,

No comments other than notice the coverage of Sections 3320 to
3322 is grester than abandonment cases, Reading the comment may
lead legislators to the belief that liquidated damage provisions
have 211 been held void and that the proposed section affects only
abandonment cases, Either inference would be erroneous,

6. Section 3324, page 22,

I can see leases in which the lessor waives attorneyts fees
in cases of breach but includes a provision for such fees should
the lessee sue,

The section appiies in cases of breach of a lease, Involved
in such & breach may be breach of covenants for guiet enjoyment,
repairs, restricted use, rentals, ete, Attorney's fees under
these covenants apparently would be lost if lessor elected to end
lease, I am not sure this was in mind when the proposal was drafted

Would the Section repeal by implication part of Section 794 of
the Civil Code?

7. Section 3325, page 23,

In case of lessee substantial breach or lessee abandonment,
the lessor can avoid forfeiture by seeking the benefits of Section
3327. 1In case of lessor acts to terminate lease for substantial
breach, lessee now has protection of Civil Code Section 3275 and
C.C.P. section 1179, I assume proposed Section 3325 would not deny
lessee the more extensive relief he now enjoys. This must be con-
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sidexred because the propofed legislation applies in termination
cases other than those involving abandonment. Proposed section
3328 is a partial answer,

Repetition of the complaint over the statement of existing
law in the Background Statement, is not necessary here. The
Comment®s use of Freedman and of Caplan cannot be supported,

A common lease provision is to make advanced payments
liquidated damages on lessee breach. This in effect is a waiver
of the right to theiyp recovery. Section 3323 permits reasonable
liquidated damage provisions. Should @ possible problem of con-
flict be raised by 2 provision the Comment states "probably
unnecessary”?

8. BSection 3326, page 25,

Ihe Comment states if the lessor leases "on fiis’ own account,”
the rationale of the Californis csses indicates the lessee is
entitled to the profits. 1 can find no basis ior this conclusion
in the helding or reasoning of any case, The remainder of the
first sentence of the Comment-—if the lessor jeases on the lessee's
account, infers that the lease obligation contiounes, That of
course is true in some cases but not in 2ll cases as is pointed out
in the discussion of the Background Statement.

8. Bection 3327, page 26.

N¢ comment,

10, BSection 2328, page 27.

No comment,

11, Section 3368 repeal, page 28&,

See comment on Proposed Seetion 1936 with slternative legisla-
tion possibile,

12, Section 1174 modifications, page 29,

It must be kept in mind that the proposed legislation covers
cases other than those of sbandonment sand repudiation of the lessees,
Leases in abandonment and repudiztion situations can be kept alive
under lease provisions making the lessor sgent to mansge the property
or under new agreements toc that effect and under proposed Section
3327. 1f instezg of abandoning the lessee breaches and indicates
repudiation but refuses to leave, the lessor’s need to proceed under
C.C.P. 1174 as modified would require a Judgment "declaring the for-
feiture of such lease," Section 3328 Says Section 3327 or other
provisions in the article are not intended to affect unltawful detainer
proceedings. The effect then of the modification will be to force the
lessor to tzke some other action than unlawful detainer--time consuming
and expensive, The result will be to put him in a position of hardship,
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I cannot follow the argument that "the deleted language is no
longer necessary." There are many cases in which a lessor may
need protection by use of Unlawful Detainer witbout termination

of the lease,
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August 24, 1965

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Re: Lease Remedies
Gent lemen:

We have read your Study and Tentative Recommendations
relative to lease remedies and would like to offer our com-
ments for your coneideration.

Our interest in your study is not scademic but practical
in view of the proposed legislation's inclusion of leases of
gersonal property. United States Leasing Corporation is the

argest and oldest independent equipment leasing firm in the
country. It is headquartered in San Francisco with an exten-
sive sales force operating in all fifty states, and has four
foreign affiliates. We quite obviously, there%ore, share

a very real interest in legislation such ag this.

Chattel leasing is not a well developed field of the law,
but is commanding increasing attention, particularly in the
areas of taxation and creditors' rights. Any attempt to deal
with the questions of remedies and enforcement of leases through
legislative proposals must necessarily include full consideration
of the problems peculiar to equipment leasing.

Although in general principle we commend your basic
approach to a revision of law through the application of general
contract principles of damages, as opgosed to real property con~
cepts, we suggest that the”considerat ons reflected in the
“Tentative Recommendations” of July 23, 1965, are not suffi-
clently responsive to the problems of the equipment lessor.

Our mutual interest in the subject at hand perhaps will
be better served by general reference here to areas - n -
our mind deserve further study than by detailed ana 8, how-
ever, we shall welcome the opportunity to respond to & intggf

e - —

est you may have in further discussing these questiong. | ,
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- First, a thorough study should be made of the desir-
ability of enacting identical provisions for both real and
personal property leases., The transitory and totally depre~
¢iating nature of personal property materially distinguishes

it from real property as do the questions involved in its
evaluation, Relating this tofyour paragraphs 2 and 3 (page

8 of the Proposals), no specific consideration appears to be
given to the more common alternative (to reletting) of sale

of repossessed property by the lessor. How, if at all, shall
sale proceeds realized be apportioned between lessor and lessee
in mitigation? Within the context of paragraph 4 would a
stipulated loss value provision keyed to the time of default

be regarded as an enforceable liquidated damage provision?

With respect generally to the consideration of forfei~
tures (ﬁaragraph 5}, which we appreciate equity abhors, con-
sider the fact that more frequently in the case of real estate
the lendowner seeks to lease land in which he has made an invest-
ment without a gpecific lessee in mind. On the other hand,
commercial and industrial equipment leasing invariably involves
a purchase, and therefore financial commitment by the lessor,
predicated upon the sgecifications of a specific lessee. When
the latter defaults the lessor is left with property which he
acquired not because of a predetermination that it would be
generally attractive to others (as in the case of equipment or
auto rental concerns which purchase for general inventory), but
because a specific lessee has required the item and has agreed
to lease it for a specified period, typically including a major
portion of the articles' useful economic life, A default in
this latter situation requires a remedy more closely akin to
full realization of the contracted-for price. :

Lastly, remedies of the lessor cannot be considered with-
out due regard to conflicting interests of other creditors of
the financially defunct lessee. For instance, a major area of
concern today to the equipment lessor is the applicability of
the! yniform Commercial Code to its transactions, Specifically,
Secﬂion 1201(37) defines when a lease shall create a "security
interest™ for the purpose of the now effective Code. .The test,
however, .is uncertain. In considering remedies of the chattel
lessor, the problem of coordinating new legislation with exist-
ing remedies provided for in the Commercial Code certainly
deserves attention. Thus, the basic question is presented,
what is a lease under the proposed legislation? Are leases
with options to purchase for nominal consideration to be included?

A very real step forward would be accomplished through
legislation providing for recordation, and therefore public notice,
of the lessor's interest in leased property in the hands of the



UNITED STATES LEASING CORPORATION

WA BATTERY STAEEY + QAN FRANGISCO +» CALIFOAMNIA + EXERSOK 7-1707

California Law Revision Commission August 24, 1965
Page Three

' lessee, irrespective of whether the instrument is later judged
to be a true lease or not. Civil Code Section 3440 pertaining
to sale and leasebacks requires such recording to avold a pre—
susption of fraud, and it would just as logically be aipro-
priate for the protection of lessor and other potentia
creditors of the lessee in a straight lease situation where
thedlessor purchases the leased property directly from the
vendor.

These several goints do not by any means exhaust the
problems which must be considered in contemplating legislation
affecting the rights of parties to a lease, whether of real or
personal property. However, we do hope that they will provoke
further thought by the Commission and those studying the prob-
lem on its behalf. We would welcome an opportunity to discuss
at your convenience any aspect of your deliberations about
which we might be knowledgeable,

‘Very truly yours,

oW oA

Brandt Nicholson
Secretary & General Counsel

BN d
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California Law Revision Commisaion
School of Law

Stanford University

Stanford, California

Re: Tentative recommerdations relating to the rights
and duties attendant upon abandonment or termina-
tion of a lease.

Gentlemen:

This is in response to your invitation for comments relative
to the captioned study and resulting recommendations. We
are most interested in the real property sspects of the work
but this letter concerns only ita implications in the field
of chattel leaaing.

It is evident that although the recommendations deal with botlh
real and chattel leases, the study focused mainly, if not ~..-
clusively, on real property transactions. We believe that the
recommendations, if enacted, could cause considerable Aiffi-
culty when applied to chattel leases.

The Commission, in maicding its final recommendetions, should
conslider the several factors that distingulsh a chattel lease
from & realty lease. Some of them are these: In many chattel
leases the lessor purchases the equipment to the specifications
of the lessee and obteins from the lesasee & promlse to pay the
full purchase price plus a flnance charge, as rent, over the
term of the iease; the economic life of the egquipment 1s often
subatantially depreclated at the end of the promised term; in
meny chattel leases there la an option at the end of the ini-
tial term to acqulre title, or to renew indefinitely, for a . ..
relatively nominal consideration; the contractual Upon
default by the lessee, usually invoked, is reposseggion\and .-
sale of the equipment and the assertion of a defio_é%ny’ggliga- )
tion; and, perhaps most important, there already exlst ' CI
latory statutes applicable to chattel lease remedies, - ~
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The most serious problems that occur to us if the tentative
recommendations were adopted would result from thelr incon-
sistencles with existing leglslation such as the Ress-Levering
Motor Vehicle Sales Act (Civ. C., sec. 2981 et seq.), the
Unruh Act (Civ. C., sec. 1802 et seq.), and Division 9 of the
Uniform Commercial Code.

The latter legislation, applicable to "secured transactions,"
sets forth in some detail the available remedies to a ssoured
party upon the default of a debtor. There scems little deubt
that many leases of personal property constitute “secured
transactions" within the meaning of the Commercial Code.

(UcC, secs. 1201(37), 9102(1),n?2).) Under the proposed legis-
latlion a chattel transaction could be & "leage" ag well as a
"secured trensaction" under Division 9 of the Commercial Code.

One example of potential conflict is between proposed Section
3326 of the Civil Code, which permits the lessor to keep any
"profit made on the reletting," and section 9504(2) of the Com-
mercial Code, which requires the secured party ("lessor*) to
account to the debtorg?"leaaee") for any surplus following dis-
position of the collateral.

Other areas where the Commercial Code at least overlaps, if not
contradicts, the proposed legislation, are in the provisions
governing dispositlion of collateral following default (sec, 9504),
the right to retain the collateral in satisfaction of the obliga-
tion (sec. 9505), the right of the debtor to redeem the collateral
(sec. 9506), and the debtor's rights for failure of the secured
party to comply with the default provisions (sec. 9507).

The remedies of a leasor of chattels subject to the strict regu-
lations of the Rees-Levering Motor Vehicle Sales Act and the
Unruh Act are much more circumscribed than under the proposed
legislation. (See Civ. C., secs, 1811.1 et seq.} 2982 et seq.)

We do not mean to suggest that an easy solution would be to ex-.
clude from the proposed legislation tranassctions that are sub-
Ject to Division 9 of the Commercial Code or the other regulatory
Acts. It 1e very difficult to determine, -at this stage in the
development of the Commercial Code, which kinds of leasing trans-
actions are covered, Moreover, it may well be that even a
"true" lease which 1s not a Division 9 "secured transaction"
might be more alcin to a chattel secured transaction rather than
& real estate transaction; hence, chattel security rules ought
to apply. But we do not necessarily beiieve that all chattel
%ezie transactions should be excluded from your proposed legis-
ation.
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In any event, we urge the Commission to extend the study into

the area of chattel leasing transactions prior to presenting
its final recommendations.

Respectfully yours,
DINKELSPIEL & DINKELSPIEL

T

John F. Taylor

JPT/ed




J. H. PETRY
ATTORMEY AY LAW
A79 COURTY STREET

SAN BERNARDING, CALIFORNIA 52401
AREA CODE 7i4
TURNER 9-0BAS

January 31, 1966

Caelifornia Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Sirs:
A% my request you sent to me the following:

1, Study to Determine Whether the Law Respecting the
Rights of a Lessor of Property When it is Abandoned
by the Lessee should be Revised.

2. Tentative Reoommendation relating to the Rizhts and
Duties Attendant Upon Abandonment or Termination of
a Lease.

I have not had time to read these carefully so have merely glanced
through them to determine whether they cover some problems which

I think need legislative enactment. I didn't find anything on the
points I have in mind sc I strongly urge that your recommendations
include a draft of legislation to assist the Landlord under the
following circumstances:

{a) Under the present law, whether a lLessee or Tenant has
abandoned the premises is determined by the trier of
fact with no guide other than previous decisions and
circumstances of the case under consideration. The
Landlord should have some assurance that if certain
facts exist, the court will rule that there has been
& surrender or abandonment. Legislation should provide
that if the lessee or Tenant is delinguent for £0 days
in the payment of rent and has not been found on the
premises after reasonable effort by the Landlord, the
court will presume that the Lessee or Tenant abandoned
or surrendered the premises and lease, if any. A Land-
lord should not be required tc spend money, time and
effort trying to locate the tenant, If the Tenant in-
tends to be absent from the premises for an unusual
‘length of time, he should notify the Landlord or, at
least, he should keep the rent current.
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{B) A property owner frequently has the problem of de-

(e)

ciding what to do with personal property that 1s left

cr his premises by a previous occupant, whether a pre-
vious owner or only a tenant. He assumes considerable
risk by making any disposition of such personal property.
Again, he should not be put tc expense, time or effort
to determine who cwns the perscnal property or where

the owner is located. Legislation should provide that
the Landlord may store the property for 30 days and if
unclaimed after that, may make any disposition he wishes
of it. The 30-day period, of courss, would have to be
worked in with the suggestion in (a) above. However,
this provision should not be limited strictly to the
Landlord-Tenant relationship because there are some
cases where a person buys real property and finds per-
sonal property is left on it and if he disposes of it,
he takes a8 chance that some third party may assert
ownership and claim damages.

Unlawful detainer actions are c¢ostly if a Landlord
rst retain an attorney. I think the objecticons of
the California Supreme Court as set out in the Mendoza
case could be overcome by prcper phraseology of a new
statute and that there should be legislation toc give
unlawful detainer jurisdiction to a Small Claims Court.
Apparently the Supreme Court was concerned with a stay
of execution, and surely that could be taken care of
by appropriate legislation.

Yours very truly,

o L
J. H., Petry -
JHP :HLP
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September 24, 1965

State of California

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Gentlemen:

"Abandonment or Termination of ILease"

1 have read with interest the tentqtive.recoumendations of the California
Law Revision Commission relating to rights and duties attendant upon abanm
donment or termination of & lease. .

I egree with and approve of the recommended legislation, with one excep-
tion. The use of the term "abandonment" concerns me. We have found it
necessary in many instances to vacate property. In doing so we continue
to pay rent and meet all other commitments in the lesse. It has always
been our position that vacation of the premises is not abandomment, but
I have found no authority that thia is an acknowledged legal concept.

it strikes me that without a distinction being made between vacation and
sbandonment, one who vacates with full intention to recognize his commit~
ments under the lesse could possibly be held to have abandoned the leased
property, thereby subjecting himself to a suit for damages and preciuding
his obtaining relief over the remaining term of the lease by subletting
or buying out the remainder of his 1iability at a reduction in total cost.
Mightn't the term "repudiation" be sufficient and "abandonment" not used?

Very truly yours,

Gordon W. Hackett,

Real Estate Department ! ™ ‘

GWH:em - ?" .

R
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ALPERT J. FORN
ATTORMEY AT LAW
SLLTE 0S8 ROOSEVELT BUILDING
FeT WEST SEVENTH STREET
LOS ANGELES 17, CALIFORNIA

MALSOM 2- 4577 - MADISON 2-47S5

Cotober 11, 1965

California Law Revision Commissich
School of Law

Stanford University

Stanford, California

Gantlemen:

Thank you for the copv of the Tentative Recommendation relating teo
the law on termination of leases. I was pleased tc see that the
recommendations resolve a number of problems that I have encountex-
ad in my practice.

However it seems to me that cone specific fact situation has been
overlooked, that is the case where the landlord txies to "bleed® a
building hg drastically curtailing the normal services. To illus-
trate: let5 say that we have an office building to which tenants are
attracted because of its prestige value, and because of its excellent
management. A new owner takes over the building, he fires two eleva-
tor cperatoxrs ana two maintenance men. Thereafter the bathrooms are
no longer kept up and begin to stink,the halls are not policed during
the business day and become nabxtually littered with cigar butts, cig-
arette wrappers and so on. Patrens find that they have to wait twe or
three minutes for an elevator. Cockroaches overrun the offices; and
the tenants £ind that they are no longer in a prestige building and
that their clientele ig slipping away.

Under present law in California there seems to be no adequate protec-
tion for the tenant whose lease still has several years to run wnen
faced with this situation. The covenant to pay rent is supposedly an
independent covenant and the tenant may not offset his claim of dam-
ages against the rent, HNor can the tenant claim an eviction in most
instances. In addition it is extremely difficult for the tenant to
prove the extent of his damages.

It seems to me that your recommendations overlooked the proklem of
this type of defaulting landlord, and I believe that your reccmmenda-
tions should cover such a situation. I have read that in New York the
law permits a percentage of the tenants in this situation to petition
the court to appeoint a receiver. I don't khow how this worﬁs'éﬁt‘in‘-—
-ractice, but it shows that the problem is not an uncommon pne.

i
!

[
Very truly yours, [
'

Ve Sy
e T

“ﬂLBERT J. F

AJF 1w
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MEHARE £. BAiLAdan

The lionorable Jamesz 4. Cobey
F. 0. Box 1229
Nerced, California

Dear Jim:

I am enclosing a Py of a letter * have Jutl written
to the California Law. Revigion Commission. I do not under-
atand why the Commisalcn Qisregarded the report of its owr
expert who was employed ¥ the Commission to determine the
advisability of making charges in the exlsting law. This re-
port very cleariy indicated that no such changes were neces-
2ary or desirable andg certainly should not be made without a
very thorough and zareful atudy cof the whole sublect matter
of lessehold interest. Obwiocusly, tne Commission has made
No such study. No consideratiorn nas hbeen given to complex
ieases involving coffice bulldings, retaili stores, manufacture-
ing establishments oy shopping centers or other similar com-
plex situations. No conslderation has teen given to long-
term leases such as 39-year leases. My letter points out
only one area in which the legizlation is wholly inadequate.
Isn't there something that can be done to bring order sut

of chaos?

Sin€ere Ly > ,

o / \
GH/le

4 enclosure
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“he nonprofit cerporation or Tre corTracltor acguires the funds
necessary Lo construct the public irprovenent through private
Pinancing sscursd oy an assipnment of the rentals wnish the
public boay agrees Lo opay Lo the nonprofit corporation or the
contractor pursuant te the leaseback of the lanc and publlis
improverent. Upon paynment in full of the indeLtedness incurred
with respect o ths construction of the publlce improvement, the
leazeback terminates and tre nsublic Lody segulires title in fee
Lo thne pubklis improvement

fatets Tilvil Tode Secetion 3750 wsuls preveant a lender
or cont ah‘or ivom Telying only upon The oromise of a putlic bocy
1o pay rentals due under a izazevack, and would impesze upon such
lender or zontracior She coilgacion of looking te the nublic ime
Erovement in order to obtain funds to satizfy the indeoteaness,
in the event of default by the public naag This would impose
&8 turden upon a iender or contracior ¥hich dees not presently
exist and could eitner incresse thne interest rates charged for
the money lent, which would incremse the cost of the public b
Improvement $o the publiis b or ;reﬁl“*m entlrely tYhe use
of this type of Dinancing. resumably lern cera, many of whom
are located outside of Califor nia, would not be as willing to
lend money in Californla where She secur ;ty “a5 primariliy a
mortgage on a leasehold interest in a public improvement rather
than an enf““neaale promizse oy oz public boﬁv to pay rentals,
ag the lenders lack the facilitles Lo man the property and
woulid wish u& avold a situation in which thej would Se required
0 G0 s0. It snould be realized that where a nonprofit corpo-
ration 13z lormeq 1o zssizr tne pubiic mody by obriaining financ-
ing, suen a corporation ras no pald staff and no funds with
which to manapge or attempt to relet the property,

furtherrore, the limiting of the damages recoverable by
the non““ it cerporaticon or contractor when the publie body de-
faults Lo tnose rentals in excess of the re zasonable rental value
for the property would often result in cefa ult in the payment of
the Indebtedness incurred to construct the putidec improvement
for in many cases itne suociic ipprovenent could not de relet, there
being either an exiremely limited or no market for Improvements
such as city halls, county courthouses, public _ibﬂ“r*es, and
corporation yards. f4n Zastern insursnce o mpany purchasing bonds
of & nomprofit corporaticn organized to construct a county jall
would certainly have no use Por the fall fellowing forsclosure
of the mortgage on the leasercla interest. The conzept of reason-
able rental value Is practicall: meaningless under these circum-
St&ﬂﬁ&az for the public ilmproverent could e relet, 1if at all,
only after zubdbstantial slteraticns whic: change the purpose for
Which 1% was constructed,
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Bttention: [, crELAry

rn fdelating to the
ant Joon Abanoonment

Centlemen:

#& nave reviewed your tentative recommerdation dated
July 23, 16%5 relating to the v an ies attendant upon
abandonment or termination of a sh to rmake the fol-
iowlng comments,

Yhe enactment of the legilslation contzined in the
tentative recommendation wounld seriously limit the financing
of needed putlic Improvaments cy puclic bodies in California
by means of a lease and leasehack arrangement between the pudlie
zody and slther a contractor or & nonprofit corporation Tormed
to asslist the publiice body finance txe imgro«emenu, This method
of financing the acguisition of public improvements has been
utilized by the Stals of yifornile and Ly counties and gities
withln the State and n aprroved vy the California courts.
Dean w. Kuchel, 3% C.2 12803, County of Los Anpeles v,
E oAGL {19 ty of YOTLCInLR 7, LJONELS3ICN, LB
Py T of Alanels, 20% wededd 7
La L 21F % (19833,
nty of 963}, County
of Los An gles v, He . The publiic
body leases land to oy the contractor
for a pericd of vea LEIon o qon:rac-
tor siﬂu;uanvously proven
constructed therson or ]
of years, agr ing o
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The nonprofit corporation or ine consractor acgulires the funds

necessary to constructh
E:

[ -]
he publiic inprovement througn private
financing secured by an assignnent of the rentals whioh the
- -- E“ v
public body agrees to pay to the nonprofit corporation or the
the leasebvack of the land and publie

improvement. lpon p ¢ In fuil of the indettedness incurred
Wwith respect to the construction of the putlic improvement, the
leasehack terminates and the public bedy gsequlres title in fee
to the public improvement.

contractor pursuant t«
a
G

o b
3

Propesed Clvil Code Section 3320 would prevent a lender
or contractor from relying only upon the promise of a public bocy
to pay rentals due under a leaseback, and would impose upon such
lender or contractor the onligagion of locking to the nublic ime
provement in order to obtain funds to satisfy the indebtedness,
in the event of default by the publiec tody. This would impose
& burden upon a lender or contractor which does not presently
exist and could either increase the interest rates charged for
the money lent, which would increase the cost of the public
Improvement to the publis Loly, or preclude entirely the use
of this type of financing. Presumably lenders, many of whom
are located outslde of California, would not be as willing to
lend money 1in California where the security was primarily =
mortgage on a ieasehold interest in a publie improvement rather
than an enfcrceable promise bty a puklie body to pay rentals,
as the lenders lack the facilities to manage the croperty and
would wish to avoeid a situation in which they would he required
t6 do so0. It should be realized that where a nonprofit corpo-
ration is formed vo assist the publle body oy obtaining financ—
ing, such & corporaticn has no paid staff and rno funds with
which to manage or attempt t£o relet the propercy.

-~

, Furthermere, the limiting of the damages recoverable by
the nenproflt corporation or contractor when the publle body de-
faults to those rentals in excess of the reasonable rental value
for the property weuld often result in default in the payment of
the indebtedness Incurred to construct the public improvement,

for in many cases fhe public improvement could not be relet, there
belng elther an extremely limited or no market for inprovements
such as clity halls, county courthouses, publie librarles, and
coerporation yards. An Eastern insurance company purchasing bonds
of & nonprofit corperation organized to construct a county jaill
would certalnly have nc use for the Jall following foreclosure

of the mortgage on the leasencld interest. The concept of resason=
able rental value is practically meaningless under these ¢ircums-
stances, for the publlic improverent could be reiet, if at =all,
only after substantial alterations widcen change the purpose for
which it was constructed,
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HAROLD W. KENNEDY MADIPON B-3813
COUNTY COUNIEL

OFFICE OF THE COUNTY COUNSEL

G648 HALL OF ADMINISTRATION
LOS ANGELES 12, CALIFORNIA

4 February 1966
VIA AIR MAIL

Celifornia Law Revision Commission
S8chool of Law

Stanford University

Stanford, California 94305

Re: Proposed Civil Code Section 3320

Dear Sirs:

On 28 January 1966 we received from you the
material requested, and were informed by Mr. DeMoully
that you would appreciate receiving our comments in time
for your meeting of 10 February 196§.

As you have been informed by Attorney George
Herrington of San Francisco, the statute as proposed would
quite possibly have an adverse effect upon the ground
lease-construction leaseback program currently being
carried out by the County of Los Angeles and other local
agencies in Southern Celifornia. OGround lease construc-
tion of the value of approximately $14 million has already
been contracted for by the County of Los Angeles, bids are
now being called for an additional $5 million in such
construction, and additional projects are currently being
congidered by the County.

. The County of Los Angeles is thus vitally interested
in the proposed statute, and generally concurs in the
views expressed by Mr. Herrington. However, because of
the shortness of our notice of this matter, and its
importance to us, we request additiomal time for considera-
tion and submission of & more extensive statement of our
position.

Very truly yours,

HAROLD W. KENREDY,
County Counsel

Joel\d. Bennett, SUR B _

Assistant County Counsel . : ]
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CLAYTON H, PARKER
CHIEF AASIETEANT

EYMOUR 8§, MZIER
JOHN M. PATTERSON
ASRIATARYS

OFFICES OF

THE COUNTY COUNSEL
County Of Orange

ARTHUR C. WAMLSTEDRTY, JR.

LOUS L. SELAY
ROBERT F. NUTTMAN
RONALD STEELMAN
WILLLIAM 4. MSCOURT
JOSEPH W, BLOCKER
JOMKN W, ANDERSON
JAMES S, OKATAH)
KEITH WELPUTT
DEPUTIES

COUNTY ADMINIETRATION BUILDGING * P, O BOX 1868 * BANMTA ANA, CALIFORMIA R2702 * B834.7"

February 9, 1966

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Gentlemen :

This office has been informed of your tenta-
tive recommendation relating to the rights and duties
attendant upon abandonment or termination of lease, and
we have baeen furnished a copy of a letter addressed to
your Comnission by George Herrington of the flrm of
Orrick, Dahlquist, Herrington & Sutcliffe.

The County of Orange and many of the cities
within this County have financed public improvements
bg means of a8 lease and leageback arrangement. We share
the concern of Mr. Herrington regarding proposed Civil
Code Sectiom 1320, Its enactment would seriously impede
the fipancing of public improvements in this County and
throughout the State of California. We are of the
opinion that, at least in this type of {nstance, lessors
should be entitled to rely solely on the promise to pay
rent under a leaseback without having the duty to look
to the public improvement.

This office desires to be kept informed of
any action of the Law Revision Commission in this field.

Very truly yours,
ADRIAN KUYFER, COUNTY COUNSEL

yton : arker
hief Aggistant

CHP:cj




STATE OF CALIFORNTIA

CALIFORNTIA LAW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

THE RIGHTS AND DUTIES ATTENDANT UPON
ABANDONMERT OR TERMINATION OF A LEASE

July 23, 1965

California Law Revision Commission
. Bchool of Law
Stanford University
Stanford, California

WARNING: This is a ftentative reccmmendation. It is furnished to

interested perssms solely for the ose of permitting the Cammission
to obtain the views of such persons end shouwld not be considered for
gther pose at this time, The Cormission should not be congidered

as having mede & recommendation on this subject until the Commission
has submitted its recommendation to the Legislature.




IENTATIVE RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION

relating to
THE RIGHTS AND DUTIES ATTENDANT UPON

ABANDONMENT OR TERMINATION CF A LEASE

. BACKZROUND
. Seetion 1925 of the Civil Code provides, in effect, that @& leage ia s

cnntract. Historically, however, a lease was regarded as a conveyance of an
interest in land. 2 POWELL, REAL PROPERTY 9 221 (1950). The Californis
ccgg-ts, umvilling to believe completely that the statement in Section 1925
ma].].y means what it says, heve vacillated betwesn the two concepts. The
coﬁ.;bs state that a lease is both & contract and a conveyance., Medico-])enta.l

mg;, Co. v. Horton & Comverse, 21 Cal.2d k1l, 132 P.2a L57 {1942); Beaket.t
V. citg of Paris Dry Goods Co., 1k Cal. 2d 633, 96 P.2a 122 {1939). And wnne

at times the courts apply principles of contract law in determining the

rights and duties attendant upon abandorment or termination of a lease (see,
__g_.._, Medico-Dental Bldg. Co. v. Horton & Converse, supra), the courts seem

to ‘be guided principally by common law Property concepts in determining these
rigﬁts and duties (see, e.g., Kulawitz v. Pacific etc. Paper Co., 25 Cal.2d. 644,
155 P.2a 2 (19%4); Welcame v. Hess, 99 Cal. 507, 25 Pac. 369 (1891)). Bee,

generally, The California Leage--Contract or Conveyance? &L STAN., L. REV, 244
(1952)-

As a result ot this development, the present 1aw dous aot afford maquate

-

rel:l.gr to elther lessors or lessees when. the leasehold is atandoned or the
1ease 1s otherwise termimated because of the lessee's breach. Under existins
law, a lessor frequently is precluded from recovering damages for all of the
detr'.g.ment caused by the defaulting lessee, and a defeulting lesmee may be
subjected to forfeitures that are not countenanced under the lsw relating
o contracts generally. See 26 CALIF, L. REV. 385 (1938).




For example, under the law applicable to most contracts, repudiationiff

constitutes a total breach for which an action can be maintained even though

the time for full performance has not yet elapsed. Gold Mining & Water Co.
'¥. Swinerton, 23 Cel.2d 19, 142 P.2d 22 (1943); Remy v. Olds, 88 Cal. 537,.

26 Pac. 255 {1891). And, under the law applicable to most contracts, &
material breach by the promisor gives rise to a duty on the part of the
Promisee to mitigate damages, i.,e., the promisee cannot recover damages fq:g
any detriment that ie reasonably avoidable. See discussion in Bomberger .
V. McKelvey, 35 Cal.2d4 607, 613-615, 220 P.24 729 (1950). In contrast, when
a lessee repudiates or breaches a leage, the courts frequently require a
leasor to choose between forfeiting his right to dameges for future injury and
enhancing the demages by continuilng performence.

Except where a mining lease is involved {see Gold Mining & Water Co.

v, Swinerton, sggz;a), the doctrine of anticipatory breach has not been applied
to leases. Qliver v. Loydon, 163 Cal. 12k, 12k Pac. 731 (1912); Welccme v,

Hess, 90 Cal.507, 27 Pac, 369 (1891); In re Bell, 85 Cal. 119, 24 Pac. 633
{1890). Under existing law, when a lessece abandons the leased property aqd
repudiates the remaining obligations of the lease, his actions constitute

merely an offer to surrender the remainder of the term. Welcome v. Hees,
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90 Cal. 507, 513, 27 Pac. 369 (1891). Confronted with such an offer, the
lessor has three courses of sction among which he may choose. Ma.witz v.

Pacific etc. Paper Co., 25 Cal.2d 664, 671, 155 p.2a 24 {1544). First,

he Ay decline the lessee's offer to surrender ani sue for the unpeid rgut
a8 it becomes due for the remainder of the term. If the lessor 5electar
this course of action, he has no duty toc mitigate damages rﬁy reletting the
Property; he can recover the full amount of the rent while permitting tye
property to remein vacant. See De Hart v. Allen, 26 Cal. 24 &g, 832, 151

P.2d 453 (1945). Becond, he may accept the lessee's offer to surrender and
thus extinguish the lease. This course of action not only terminates the
lessee's interest in the property, it also terminates the lessee's oblia-
tion to pay any further rent, and the lessor is not entitled to any da.npgs
for the lcas of his bargein represented by the original lease. Welcome v.
Bess, 90 Cal. 507, 27 Pac. 369 (1891). The cases make clear, too, that, -

any action taken by the lessor that is inconsistent with the lessee's gpne
timied ownership of an estate in the leased property will be deemed an,.?,ccept-
ance of the lessee*s offer to surrender, whether ihe lessor intepded such an

acceptance or not. Dorcich v. Time 0il Co., 103 Cal. Arp.2a 677, 230 P.24

10 (1951). Fioally, if the lessor notifies the lesses of his intention

to do so, the lessor may relet the property for the benefit of the lesqge
and recover damages in the amount of the excess of the rentals called for
in the original lease over the rentals cbtained by reletting. The lessgr
cannot sue immedistely to recover these damages; the cause of action does
not eccrue until the end of the term, snd the lessor migt wait until tt_p.t

time and then sue for all of the rentsl deficiencies. Treff v, Gulko, 21k

Cal. 591, 7 P.2d 697 (1932). The courts have held that prior notification
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t0 the lesgee is essential to this course of action and that without such
notification the lessor's reletting of the property will terminate the

original lease and the . lesgeo's rental obligation. Dorcich v. Time 0il Co.,

103 Cal. App.2d 677, 230 P.2d 10 {1951). Apparently, then, this third

course of action is unaveilable to a lessor who 1is unable té give proper
notice to the defaulting lessee. Such a lessor must choose between.permiyting
the property to remain vacant {thus preserving the lesgee's rentsl dbligétion}
and terminating the lessee's remaining cbligation by resuming possession or by
reletting the Property,

A similar range of choices confronts the lessor whose lessgee commits a
sufficiently substantial breach of thé lease to warrant termination therecf.
Fe may treat the breach as a partial ﬁreach, decline to  terminste the lease,
and sue for the ‘damages causged by the particular breach. In such a c&se;
the leasor must continue to deal with a lessee who has proven to be unsaﬁis~
factory. The lessor may also terminate the lease and force the lessee to
relinguish the property, resorting to an action for unlawful detainey to recover
the possession of the property if necessary. In such a case, the lessor?q
right to the remaining rentals due under the lease ceases upon the terminétion

of the lease. Costello v, Martin Bros., T4 Cal. App. 782, 241 Pac. 588:(*~"

Under some circumstances, the lessor mey decline to terminate the lease but stilil
evict the lessee and relet the property for the account of the leasee.

Lawrence Barker, Inc. v. Briggs, 39 Cal.2d 654, 248 p.24 897 (1952); Burke v.

Horton, 42 Cal. App. 705, 184 Pac. 45 (1919). See CODE CIV, PROC. § 117h.
In such a case, any profit made sn the reletting probably belongs to the
lessee, not the lessor, inagmuch as the lessee’s interest in the property
theoretically continues. Moreover, the lessor must be careful in utilizing

T




this remedy or he will fing that he has forfeited his right to the
remaining rentals from his osriginal lessee despite his lack of

intent to do so. See, e:£., Neuhaus v. Norgard, 140 Cal. App. 735, 35

P.2d 1039 (1934); A. H. Busch Co. v. Straus, 103 Cal. App. 647, 284
Pac. 966 (1930}, S

Bound by common law properiy concepts, the courts have con31dered

the lessee's cbligation to Pay rent as dependent on the continued
existence of the term. When the teym is ended, whether voluntarily by
abandorment and repossession by  the lessor or involuntarily under the
compulsion of an unlawful detainer proceeding, the rental obligation -
dependent therson also ends. In the usual case where the lessor has
ne reason to expect the lessee to remain available and solvent until
the end of the term, continued adherence to these property concepts
thus denies the lesgor any effective remedy for the loss caused by
a defaulting lessee. |

Adherence to ancient common law property concepts in the
interpretation of leases has caused hardship to lesseces as well
a5 to lessors. Under the existing law, lessees may be subjected
to forfeitures that would not be permitted under any other kind

of contract, The courts - have heen guick to hold that



Frovieions in leases for liguldated dameges are vwoid. Jaeck v. Sinsheimgé,
325 Cal. 563, 58 Pac. 130 (1899). Similarly, provisions for the accelel;;ation
of the vopeid remtal installments have been held invalid. Ricker v. Ronﬂ:ong,

120 Cal. App.2d Supp. 912, 261 P.2a 328 (1953). But, if the lessee makes an
advance payment to the leesor as an advance payment of rental or "in cm;-
8ideration for the execution of the lease,"” the lessor is entitled to keep

the payment regardless of his actual damages when the lease 1is teminaté_:} by
reason of the'iessee's breach. A-1 Garage v. lange Investment o., 6 CQL App.

28 593, bk p.2a 681 (1935); Curtis v. Armold, 43 Cal.App. 97, 184 Pac. 510
{1919); Remish v, Workman, 33 Cal. App. 19, 164 Pac. 26 (1917). See 26 CAL, L,

E\EV 385, 386 (1938).
In contrast, where the buyer repudiates a contract for the sale of

-4

real property, any advance payments made to the seller in excess of his

Actual damages are recoversble by the buyer. Freedman v. The Rector, 37 Cal.2d

16 230 P.24 629 (1951). Moreover, even tho ugh a contract for the sale of
?mperty recites that an initisl rayment ie in "consideration Ffor entering
into the agreement,” the courts permit the buyer to recover so much of the
;;ayment a3 exceeds the seller's demages if, in the light of the entire
‘ibmnsactian, there was in fact no separate consideration supporting the
payment, capian v. Schroeder, 56 (al.2d 515, 15 Cal. Rptr. 145, 364 P.24
321 (3961).
| In 1937, Civil Code Section 3308 was enacted in an effort to ameliorate
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the deficiencies in the law relating to leases. The effort, however, was Enly
p&rtially successful. Under Section 3308, if a lease so provides, the lessor
may bring an action for damapges immediately upon termination of the lease by
reason of the lessee's abandorment or breach of the lease. The lessor's

damages in such an action amount to the excess of the value of the renaxnder

of tha term over the then reasonable rental value of the remainder of the term.
Section 3308, however, does not apply unless it is made applicable by a provision
in the lease; it does not require the lessor to resort to the remedy pr0v1&ed
(and thus require mitigation of damages) and it doees not relieve a lessee

from forfeiture.

Code of Civil Procedure Section 1174 has also been amended in an effért to
aiieviate the problems faced by a lessor when his lessee refuses to ray rént
of:otherwise breaches the lease. Section 117h provides that the lessor mey
notify the lessee to guit the premises, and that such a notice does not |
terminate the leasehold interest unless the notice so specifies. This permits
a lessor to evict the lessee, relet the property to ancther, and recover
frem the lessee at the end of the term for any deficiency in the rentals.

But again, the statvicry remedy falls short of providing full protection to

the rights of both parties. It does not permit the lessor to recover demag

juxmediately for future losses; it doces not require the lessor to mitigate

damages; and it does not protect the lessee fram forfeiture,
- RECOMMENDATTON
The Law Revision Commission has concluded that the rules applicable to

contracts generally would be fairer to both lessors and lessees than are the
rules now applied when a lease is abandoned or otherwise terminated by reason
offthe lessee's breach. Accordingly, the Commission recormends the eractment

of legislation designed to effectuate the following principles:



1. When a lesse is abardoned or otherwise terminated by reasen of me
1eaaee 8 breach or repudiation of the lease, the lessor should have ar
immediate right to reeover 21l of the dsmages caused by the laesseg's def@zlt--
Papt, present, and future. He should not e reguired to defer action tmtril
thp end of the term and run the risk that the defauvlting lessee will theq 'be
anlvent and availlable,

"

. The basie messure of the lesgop's domeges should be the loss of the
btm;a:ln represented by the lease. He should be entitled to recover the
Qirferenee betwesn the remaining rentals provided in the lease and the ta:l.r
feftal value of the property for the remainder of the term, He should also
be entitled to recover any incidental dsmages resulting from the lessee‘
ﬁetault such &3 expenses necessarily incurred. But, this should de the limit
q!' his right to exaut payment fram the lessee, IXf the lessor chooses tq,- let
thp propexrty remain idle, he should not be permitted to recover from the
:Lq;see the entire remaining vental obligation, as he may do under exiating law.
;-Iera, as under ¢ontract law generally, there should be no right to reeovmr for
a.ny lose® that 1s reasonably aveidable.

3. If a lessor relets property after termination of a lease by reason

or the leasce's abandomment or other bresch, the lessor should not forfeit his
ri‘.ght to demages. On the conirary, he should be entitled to recover all
repsona.ble expenses incurred in reletting the property in addition %o h:la
bapic measure of damages, The rental provided in the new lease should 'hq

| gggsmed to be the fair rental value of the promrty. Thus, the lessor ;ilould
be entitled to recover the difference Between the rentals called for in the
oId lease and the rentels called for in the new lease unless the defaulting
Iaﬁm persuadas the trier of fact that the reasonable rental value of thg
property is more than the new lemse provides,
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4. The validity of & reasomable liguidated damages provision in a
1eaae should be recognized. The amount of the lessorfs damege at the t:i.me‘-of
{'..ge aba.ndomnent or repudiation by the lessee may not be readily ascertainable,
a.nd in such a case, a fair liguldated damages provision should be as enforee-
able as it would be if contained in any other contract.

5. A defauliing lessee shouwld be entitled teo rellef frcm a forfeimre
regardless of the label abtached to it by the provisions of the lease. A
oéptmct for the use of property should not be able to exact forfeitures tp any
greater extent then a contract for the sale of property.

| 6. When a lessor relets property after the original lease has been
termineted, 1t should be clear that the reletting is for the lessor's own
aeepunt, not for the lesics's. OFf course, such a reletiing should reduce the
aﬁmges to which the lessor is entitled; but if any profit is made upon the re-
'Laslsting, that profit should belong to the lessor, not the defaulting lessgee.

| 7. It should be clear that a lessor's right to damages for the loss
of7the remeinder of the lease term does not impair his right to specific or

pré:irentive relief under the lease in any case vhere such a form of relief is

oé;erwise sppropriate, It slould be clear also that = lessor's right to re-
cc';i'er such damages 1r independent of his right to bring an action for unlgwful
c‘*.é%&iner t6 recover the possession of the property, and that the damages yeco -
qu‘cl hicoalin ore resovorahle in o conarnte action in addition to any dzmages
‘_Ici:f:;erei s purt of the wlolul driziner action. Of course, the lessor sho:ﬂ.d_x
f"‘ot.' he entitled te rescover *ice Jor the seme items of damage. v

8. Section 3308 of the Clvil Code should be repealed. Bnactment of
legislation effectuating the otber recommendstions of the Commission would

make Section 3308 superfluocus. .

e oo e PO A~ —



9. Code of Civil Procedure Section 117k should be amended to provide
tha_,t the eviction of & lessee for breach of the lease terminates the lessee's
in;ﬁerest in the property. Section 1174 now permits the eviction of a lesgee
w}?thout the termination of his interest in order to permit the lessor to -
p'z"gserve his right {0 damages. Under the statute reccmmended by the
l;fgz_:mission, the lessor’s right to damages does not depend upon the continpance

of the lessee's egtate, so the provisions of Section 117k that provide for

sugh continuance are no longer necessary.

PROPOSED LEGISIATION

The Commission's recommendations would be effectuated by enactment of

th'g following measure:

~10~



An act to add Secticn 1536 to Chapter 1 of Title 5 of Part 4 of

Division 3 of, t5 add frticle 1.5 {commencing with Section 3320}

to Chapter 2 of Title 2 of Part 1 of Diviesion 4 of, and to repeal

Section 3308 of, the Civil Code, and to amend Section 1174 of

the Code of Civil Procedure, relatinz to leases.

The people of the State of California do enact ag follows:

S9ECTION 1. Section 1936 18 added to the Civil Code, to read:

1936. An aboodcrment by the lessee of the leased property is &
breach of the lease and a repudiation of the remaining obligations of
the lease. BRepudiation of the obligations of the lease by either the
lessor or lessee at or before the time for pecformance is a breach

af the leagse.

Comrent. Ekcept vhere a wining lease is involved {see Gold Mining_g

Water Co. v. Swinerton, 23 Cal.24 19, 142 P.2d 22 (1943)), the California

courts have not considered a lessee's abandomment of the leasehold or

repudiation of the lease to be a breach of the lease. Oliver v. Loydon, .

163 Cal. 124, 124 Pac. 731 {1912); Welcome v. Hess, 90 Cal. 507, 27 Pac. 369

(1891). Section 1936 is designed to overcome the holdings in these cases and
?d make the contractual doctripes of anticipatory breach and repudiation
éﬁplieable to leases generally. Cf. 4 CORBIN, CONWTRACTS §§ 954, 959-989
£1951}. The damages a lessor may recover for such a breach are specified
iﬁ Sections 3320-3328.

Under Section 1936, a lessor may bring an action against an abandening

ér repudiating lessee immedistely after the abandonment or repudiation.

In such an action, he may recover not only the rentals that are due at the
«3le



t;me of the action but also the future rentals lost by reason of the
lessee's default. The lessor cannot recover, however, for any losses he
might ressonably avoid. See Sections 3320 and 3326 and the Comments theyrsto.

These sections thus nullify the existing rule that a lessor whose
iessee has abandoned or repudiated the lease must choose between continu@ng
?é recognize the lessee's estate in the property or forfeiting all of hig

fyture rights under the lease. See Welcome v. Hess, supra.

wlPe



SEC. 2. Article 1.5 (cempencing with Section 3320) is

added to Chapter 2 of Title 2 of Part 1 of Division b of the Civil

Code, to read:

Article 1.5. lerages Upcn Termination or Repudiatioh of Lease

Comment. This article sets forth in scme detall the damages a lessor
1s entitled to recover when the lessee abandons the leased property or repudiates
the lease or the lease is otherwise terminated by reason of the lessee's breach./
The article also sets forth the lessee's rights to relief from any forfeiture
of advance payments made to the lessor. The remsinder of the article is
designed to clarify the relationship befiresn the right to damages arising
upder this article and the right to obtain other forms of relief under !

6ther provisions of California law.
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§ 3320. Lessor's damages upon terminstion of 8 _lease for breach,

sbandernent, cr repudistion

3320. Bubject to Section 3326, if & lease of real or personal
property is terminated because of the lessee's breach thereof, or
if the lessee abandons the leased property or otherwise repudiates
the lease, the measure of the lessor's damages for such breach,
abandonment, or repudlation is the sum of the following:

{(a) The excess, if any, of the valus of the rentals due or to
become due under the lease for the remainder of the term over the
reasonable rental value of the property for the same pericd. In
determining the lessor's damages under this subdivision, the value qf
any rentals shall be computed as of the time when the lessor's damages
are determined. Rental installments that are then due or overdue sﬁall
be taken ét full value pluz interest, ané rental instaliments that a;e
not then due shall be discounted.

{b) Any incidental damages provided in Seotion 3322,

Comment., Section 3320 prescribes the basic measure of the damages a

legsor is entitled to recover when the lessee abandons the property or the

iegse is otherwise terminated by reason of the lessee's breach,

Under Section 3320, the lessor's damages are the excess of the unpaid

reptals under the lease over the rentals the lessor can reasonably expect

to obtain by reletting the property. In this context, "rentals" refers to

all obligations the lessee undertakes in exchange for the use of the leased

property. For example, if the defaulting lessee had pronised to pay the

taies on the leased property and the lessor could not relet the property

-1h.




gn@er a lease containing such a provision, the loss of the defaulting lesgsee's
gggumption of the tax obligation would be included in the damages the
lessor is entitled to recover under Section 3320.

7 The measure of damages described in Section 3320 is essentially that
égscribed in Civil Code Section 3308 (superseded by this article) as enacted
;ﬁ'193?. Section 3308%s measure of damages is applicable, however, only
ﬁﬁen the lease so provides and the lessor chooses to invoke that remedy.
fﬁé measure of damages described in Section 3320 is applicable in all cases.
éénce, under this section, a leasor may not decline to relet the property
gﬁd hold the original lessee for the entire remaining rental cbligation és he
ié entitled to do under existing law. Under this section, as under the lﬁw
gélating to contracts generally, the defaulting lessee is not liable for any
égnsequences that the lessor can reasonzbly avoid.

Section 3320 has been made subject to Section 3326 in order to make it
Qlear that if the lessor ﬁelets ﬁhe preperty for a rental in excess of the
rental provided in the original lease, the damages the lessor is entitled'to
;écover under Section 3320 must be reduced accordingly.

Under Section 3320, the wvalue of the rentals due to the lessor under
the originel lease should be computed as of the time the lessor's damages
are determined. If the dispute is litigated, the value is 1o be determingd
@éiof the time of the award; if the dispute is settled, the value is to ﬁ; :
ﬁgtermined as of the time of settlement. If at the time of such detenminétian
éé@e rental installments are then due or overdue, théy should be taken af.
fﬁll value plus interest. Those that are not then due should be appropriately
discounted to reflect their then value. The value of rentals due to the

lessor under any new lease and the rezsonable rental value of the property

-15-




should similarly be computed as of the time the lessor’s damages are
Qetermined.

In addition to the basic measure of damages preseribed by Section 3320,
the lessor is entitled to recover from the lessee certair incidental damages
described in Section 3322, See the Comwent to that seciion. And, if the
lease so provides, the lessor may be entitled to recover his attornéy’s fees

in addition. See Section 3324,



§ 3321. Rental upon reletting presumed to be reasonable rental value

3321. If leased real or personal property is relet following ﬁhe
termination of the original lease because of the lessee's breach thereof,
or following the abandomment of the leased property or other repudiafion
of the leas; by the lessee, the rentazl due to the lessor under the

new iease is presumed to be the reasonsble rental value of the property

for the tern covered by the new lease. This presumption is a

presumption affecting the burden of proof and may be overcome only

by proof that the reasonable rental value of the property is higher

than the rental due under the new lease,

Cormient, Under Section 3320, a lessor is entitled to recover from &
defaulting lessee the excess of the value of the rentals which would have
been due under the original lease for the remainder of the term over the
reasoneble rental value of the property for the same periocd. Section 3321
provides that the “reasonaﬁle rental value® of the property is presumptively
fixed by the new leasc when the lessor relets the property. The lessee may
q;ercame the effect of this presumption by rersuading the trier of fact
t@at the reasonable remtal value of the Property is in faet higher than
réntal fixed by the new lease. But, if the trier of faet is not persuaded
thﬁt the reasonable rental value of the property is higher than the new
réntal agreement, the lessor is entitled to recover under Section 3320 the
excess of the rentals provided in the old lease over the rentals provided in
fhé new lease,

: Section 3321 limits the lessor's recovery under Section 3320({a) to the
excess of the rentals provided in the old4 lease over the rentals prov1ded

in the new lease by prohibiting him from overcoming the presumption estahlished

-17-



by this section with proof that the reasenable rental value of the pronerty
1s ‘lower than the rental fixed by the new lease. I the lessor relets the
property at a rentsl in excess of its rental value, he has succeeded in
p@tigating the damages caused by the lessse's default and the amount he is
eﬁtitled to recover fram the lessee should be accordingly reduced. Sectisn
5521 does not, however, prohibit the lessor from introdueing evidence of a
iﬁw&r rental value in order to prevent the lessee from persuading the triér

uf fact that the reasonsble remtal value of the property is higher +than is

indicated by the new lesse.
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§ 3322, Lessor's incidental damages

3322, If a lease of real or personal property is terminated
because of the lesseels breach thereof, or if the lessee abandons
the leased property or otherwise repudiates the lease, the incidental
demages to a lessor under thisg article are:

{a) The amount due to the lessor under the lease for any
reasonable time sllowed by the lessor to the lessee to retract the
repudiation or cure the breach or needed by the lessor to relet the
property.

{b} Any reasonsble expenses incurred in retaking possession of the
property.

{c} Any reasonsble expenses incurred in caring for the property
which would not have been incurved but for the lessee's breach,
gbandoument or repudiation.

{d) Any reascnable expenses incurred in reletting the property,

{a} Subject te Section 332&, ahy other damagss necessary to
compensate the lesscor for all the detriment proximately caused by the
lessee's breach, abandomment, or repudisztion, or which in the ordinary

course of things would be likely to resuli therefrom,

Comment. Section 3322 is included in this article in order to make it
clear that the basic measure of damages described in Section 3320 is not the
1$mit of a lessoris reéoverable damages when the lessee abandons the leased
prtoperty or the lease is cthervise terminated by reason of the lesseels

breach.
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When leased property is abandoned or the laase is otherwise terminated,
it yill usuvally be necessary for the lesgor to take possesslon for a time
in order to prepare the properiy for reletting and to secure a new tenant,

A essor must be entitled to recover the rentals due undeyr the leage for ﬁhis
period if the damages awarded are to put him in as geod a position as would
performance by the lessee of his coniractusl obligations. The lessor should
also be entitled to recover for his eXpenses in caring for ﬁhe property during
th}é time, for these are expenses that he would not have had to bear if tﬁé
1q§§ee had not sbandoned the property or breached the lease,

iIn some cases, tooc, a lessor may wish to give a lesses an opportunity to
retract his repudiation or cure his breach and resvme his obligations under the
l‘é;a_‘se. If the lessor does 50 and the lessee does not accept the opportunity
tﬁ:éure his default, the lessor chould be entitled to recover the full crmount
oﬁﬁthe rentals due under the lease for this pericd of negotiation az well as
his expenses in carirg for the property during this period.

In additicn, Secticn 3322 provides that the lessor may recover for hié
expenses in retaking possession of the property, repairing damage caused by
the lessee, and in reletting the property, There may be other damages
nsgessary'tc compensate the lessor for all of the detriment proxXimately
caused by the lessee, and if so, the lessor may recover them slso.

Subdivision (), vwhieh is based on Civil Code. Szetion 3300, provides that
all of the other damonges a person iz antitled to recover for the breagh

of a. coniract may be recovercd by 4 lessor for “he breach of hiz lease, This
would. include, of course, damages for the lessee®s breach of specific
covenants of the lease.

Subdivision (f) is "subjeet to Sectiom 332k" in order to make clear that
the lessor's attorney's fees are not recoverable as incidental damages unless

the leage specifically so provides,
) 30



§§§323. Liguidated damapes
E 3323. Notwithstanding Sections 3320, 3321, and 3322, upon any
breach of the provisions of a lease of real or personsl property, the
lessor is entitled to recover liguidated damages if theyuare provide§

in the lease and meet the requirements of Sections 1670 and 1671.

Comment. Section 3323 does not create a right to recover ligquidated
damages, it merely recognizes that such s right may exist if the conditions
specified in Civil Code Sections 1670 and 1571 are met, Liquidated damages

ptgvisions in leeses have been held to be void. Jack v. Sinsheirer, 125

Cai. 563, 58 Pac. 130 (1899). Such holdings were proper so long as the
lessor's cause of action upon abanderment of  a lease was either for the rent
as it came due or for the rental deficiencies as of the end of the lease term.
Under such circumstances, ihere could be little rrogpective uncertainty oyer
thé amount of the lessor®s damages. Under this article, however, the lessor's
right to damages accruss at the time of the abandorment: and because they must
be fixed before the end of the term, they may be difficult to caleulate iri some
c?ses. This will freguently be the case if the property is leased under

a. percentage lease. It may be the case if the property is unique and its
fair rental value cannot be ascertained with certainty. Accordingly, Secﬁion
3323 is included as a reminder that the cases holding that ligquidated

damages provisions inleases ave void arz ne lencar centrolling, ard in scue

cases such provisions may be valid.



§ 3324, Attorney's fees

332h. (a} In addition to any other relief to which the lessor
or lessee is entitled by reason of the breach of a lease of real
or personal property by the other party to the lease, the lessor or
lessece may recover reascnable attorney's fees incurred in obtaining
such relief if:

(1) The lease provides for the recovery of such fees; or

(2) The lesse provides that the other party to the lease may
recover attorney's fees incurred in cbtaining relief for the breach of
the lease.

(b) The right to recover attorney's fees as provided in paragraph
(2) of subdivision (2) may not be waived prior o the accrual of such

right,

Comment. Léases, like ather contracts, sowetimes provide that a party
forced to resort to the courts for enforcement is entitled to a reasonable
attorney’s fee. Section 3324 makes it clear that the remaining sections in
the article do not impair the Isssor's rights under such a provision.

Paragraph {2} of subdivision (2) ard subdivision (b) are included in the
section to equalize the operation of 1eaées that provide for the recovery of
éﬁ attorney's fees. Most leases are drawn by one party to the transaction
(ﬁsually the lessor), and the other seldom has sufficient bargaining power
to require the inclusion of & provision for attorney’s fees that works in his

faycr., Under Section 3324, if either party is entitled by a provision in the
léase'to recover attorney's fees, the other may recover such fees when he is
forced to resort to the courts to enforee his rights under the leasse. To
prevent paragraph {2} of subdivision (a) from teing nullified by standard
welver provisions in leases, subdivision (b) prohibits the waiver of a party's
right %o recover under that paragraph until the right actually acerues,
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§ 3325. Lessee's relief Trorm forfeiture

3325. If a lease of real or personal property is terminated
because of the breasch therecof oy the lessee, or if the lessee
abandons the leased property or otherwise repudiates the lease, the
lessee may recover from the lessor any amount paid to the lessor in
consideration for the lesge {whether designated rental, bonus, considera-
tien for execution thereof’, or by any other term} that is in exXcess
of {a) the portion of the total amount reguired to be paid to the
lessor pursuant to the lease that is fairly allocsble to the rortion of
the term prior to the terminetion, repudiation, or abandonment of the
lease and (1) any damages to which the lessor is entitled by reason of
such breach, repudiation, or abandomment. The right of a I ssee to
recover under this sectien #ay not be waived prior to the acerual of

such right,

Comment. Section 3325 is designed to make the ruies stated in Freedman

¥. The Rector, 37 Cal.2d 16, 230 P.24d 629 {1951}, and Caplan v, Schroeder, 56

Cal.2d 515, 15 Cal. Rptr. 145, 354 p.2g 321 (1961}, applicable to cases arising
out of the breach of a lease, The Freedman czse held that a wilfully defaulting
vendee under a centract for the sale ol real property may recover the excess

of his part payments over the dsmages caused by his breach, The Caplan

casé held that a wilfully defaulting vendee could recover such an advance
payﬁent'even though the contract recited that the advence payment was in
consideration for the execution of the contract. The court looked beyond the
recital and found thet there was in fact no separate consideration for the.

advance payment aside from the sale of the rroperty itself,




;j% Similerly, Section 3325 will permit a lessee to recover advance payments,
reéardless of how they are designated in the lease, if the court finds that
sgch payments are in fact in consideration for the lease and are in excess

of the damages suffered by the lessor as a result of the lessee's breach,

The last sentence of Section 3325 is brobably unnecessary. The Freedman
and Caplan cases are based on the provisions of the eode prohibiting for—.
fg;tures. These rules are applied despite contrary provisions in contracts.
N&getheless, the sentence is included to make it clear that the provisions
of this section may not be avoided by the addition to leases of provisions

w&iving righte under this section.
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5&3326. Lessor's benefits on reletting

3326. ¥hzn a lzase of real or personal property is
terminated by reascn of the lesses's breach thereof, or when the
lessee abandons the leased property or otherwise repudistes the leasé,
and the lessor relets the property, the lessor is not accountable to:the
legssee for any profit made on the reletting, but any such profit shali

be set off against the damages to which the lessor ig otherwise entitled.

Comment, Undew existing law, a lessor may relet property after the
original lessee has abandoned the lease if he does so either on his own -
account (in which case the lessee's réntal obligation is terminated) or for

the account of the lessee, See discussion in Doreich v, Time 0il Co., 103

" Cal. App.2d 677, 685, 230 p.2d 10 {1951). Althaugh‘no case has y=t arisen

80 holding, the rationale of the_California cases indicates that if the lessor
receives a higher rental upon the reletting than was required by the original
lease, the lessee is entitled to the profit.

Under Section 3326, a lessor who relets property after the original
lessee has abandoned it does so for his own aceount, Any profit received isg
the lessor's, it does not belong to the defaulting lessee. Profit received
on the reletting, however, reduces the damages suffered by the lessor for
which the lessee iz liable.

The rule stated in Saction 3326 is similar to the rule appli~able when
the buyer under a sales contract repudiates the sale and the seller r-sel}s

the goods to mitigate damages. See COMM, CODE § 2706(6).
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§ 3327. Specific or preventive relief
3327. UYothing in this article affects the right to ocbtain specific
or preventive relief If the damages specified in this article are

inadequate and specific or preventive relief is otherwise appropriate.

Comment, This article setg forth the damages to which & lessor is
thitled when his lessee abandong the leased Property or the lease is otherwise
termirated by reason of the lesseels brzach. Section 3327 is designed to
inqicate merely that the lessor's right to demages is not his exclusive
remedy. In appropriste cages, specific or preventive relief may be granted

where the remedy in damages is inadeguate,



§ 3328, Unlawful detainer actions

3328. (a} UWothing in this article affects the provisions of
Chapter 4 {ccumencing with Section 1159} of Title 3 of Part 3 of the.
of the Code of Civil Procedure, relating to actions for unlawful
.detainer, forcible entry, and forcible detainer.

{b) The bringing of an action under the provisions of Chapter b
(commencing with Section 1159) of Title 3 of Part 3 of the dee of

. Civil Procedure does not affect the right to bring a separate action to

recover the demages specified in this article; but there shall be no
recovery of damages in the subsequent action for any detriment for which

damages were swarded In the previous action.

Comment. Section 3328 is designed to ¢larify the relationship between
this article and the chaﬁter of the Code of Civil Procedure relating to
actions for unlawful Getainer, forcible entry, and forcible detainer. The
actions provided for in the Code of Civil Procedure are designed to proviﬁe
a summary method of recovering possession of property. Those actions may
be used by a lessor whose defaulting lessee refuses to vacate the property
after terminaticn of the lease.

Section 3328 provides that the fact that a2 lessor has recovered possession
of the property by an uniawful detainer action dees not rreclude the bringing
of a later acticn te recover the damages to which he is entitled under this
article. 3Some of the incidentel damages vo which the lessor is entitled may
be recovered in either the unlawful detainer action or in an action to recover
the damages specified here. Under Section 3328, such damages may be
recovered in either action; but the lessor is entitled to recover but once

for any particular detriment,
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SEC. 2. Seetion 3308 of the Civil Code is repealed.

R «,..,qf | SR

3398=-~?he—par%ies~%a~anyaiease—ef-reai-ef-pe?sanai~pragef%yaﬂay—&greer
thg;ein-that-if-sueh-laaaenshall-he_%eyméaateé-byuthe~lesser-by—;easaa-ef;aay
hggashwthereeﬁ—hy;the—lessaa;—the-lesser«sha&l—thereup@ﬁ-beneniitledﬁtg-raesver
£?am~thedlusaee~the-wﬁrth-at-the-%ime-ef—sueh«teyminatisn;-nf-thefexaessg-if
aﬁg,-af—the-amsant-ef-ren;-ané-eharges-equéva&ent—%snreat-yese?ved~inptha
l;;§e~-£er—%he~balanee-eﬁ-the«stateéﬁterm,ey-aayushspter-pefieé—e?—time-avea
tpg-then—reasenah&e-rental—valae-sf-the;pyemises-fer»the-same-periadq

The-~rights-of-the.lessor-wndor-such-agroament-~shall -ba-cumulative-to-ald

ather-rights-or-remedies- ~-new-or-hareafiar-given-4o-the-dessor-by-lav-or-by

the-terms-of -tho-lease;-providedy-kovevary -thai-the-slestion-of-the-lossor 46
exgrcise-the-remedy"hercinabave-permitted-shaii*be-hinding"ﬁpon-him"aud
egeinﬁe-recourse‘therea Loar-to-any-other-remedy-for~rental-~or-charges-egquivalent
tQ-;entai'or“d&mages*fcr“brcach“cf~thc*ccvenant*to"pay-such-rent—ar-charges
E ! acé:uing-subsequcnt~to*the-timn*of—auch—termination:“‘The-parties-to-such .
1§qge*may—further“agree*thexein-that-unicss-thc--remedy-pravidcd‘by*this
s%ﬁtion—is-exercisc&“by‘the*ics:or-withi‘~a-spcci ted-tinme-the-right-thereto

sh:il-be-barredf

Comment. Section 3308 is repealed because the remainder of the statute

akes?it unnecessary. The remedy that Section 3308 states may be provided in a
ease is made the general rule, whether or not provided in the lease, under the

rovisions of the remsinder of thes statute,
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SEC. 3. Section 117k of the Code of Civil Procedure is amended to read:

1174%. If upon the trial, the verdict of the jury, or, if the
case be tried without a Jjury, the findings of the court be in favor bf
the plaintiff and against the defendant, judgment shall be entered fbr
the restitution of the premises; and if the proceedings be for en
unlaviul detainer after neglect, or failure to perform the conditions
or covenants of the leazse or agreement under which the property is held,
or after default ir the payment of rent, the judgment shall also
declare the forfeiture of such lease or ggreement if-ike-netiee
xaquérei-hy—%eetign-léélngf-%he—esdenstates—ths-eleetian-sfléha
iandlord-toe-deelare-the forfeiture-ikereefy~-but-if. such-netice-does
aoi-fa-ctate-such-eleebion,~the-leaie-or-agrecment~shall-not-ba
ferfeited ,

The jury or the court, if the proceedings be tried without a jury,
shall alsc asgsess thé damagés aceasioned to the plaeintiff by any
forcible entry, or by any forcible or unlawful detainer, alleged in the
complaint and proved on the trial, and finé the amount of any rent due,
if the alleged unlawful detainer be after default in the payment of rent.
Judgment against the defendant guilty of the foreible entry, or the
forcible or unlawful detainer, may be entered in the discretion of the
court either for the amount of the damages and the rent found duwe, or
for three times the amount so found,

when the proceeding is for an mnlawful detainer after default in
the payment-of rent, and the lease or agreement under which the rent:is
payable has not by its terms expired, and the notice rsquired by Section
1151 has not stated the glection of the landlord to declare the for-

feiture thereof, the court may, and, if the lease or agreewent is in
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writing, is for a term of more than one year, and does not contain

o

& forfeiture clause, shall order that execution upon the judgment

shall not be issued until the expiration of five days after the entry

of the judgment, within which time the tenant, or any subtenant, or

any mortgagee of the term, or any other party interested in its

continuance, may pay into the coury for the iandlord, the amount

found due as rent, with interest thereon, and the amount of the damages

found by the jury or the court for the unlawful detainer, and the costs

of the proceedings, and thersupon the judgment shall be satisfied and
the tenant be restored to his estate,
But if payment as here provided be not made within five days,

the judgment may ke enforced for its fuil amount, and for the posseséion

of the premises. In all other cases the judgment may be enforced

immediately.

Comment. The language deleted from Secticn 1174 was added to permit a
lessor to evict a defaulting lessee and relet the premises without forfeiting
his right to leok to the lessec for any resulting deficiencies in the aceruing
rentals., Under the pre-existing law, a lessor whose lessee defaulted in the
payment of rent had to chocse between suing the lessee from time to time t_;o
collect the aceruing rentals and completely terminating the lease and the

lessee's obligation to pay any more rent. Costello v. Martin Bros., 74 Cal.

App. 782, 786, 2Ll Pac. 588 (1925).
Inasmuch as Civil Code Sections 3320-3328 permit a lessor to terminate
a lease without forfeiting his right to damages for the loss of the future

rentals due undef the lease, the deleted langusge is no longer necessary.

-30-




Bevised May 15, 1966

STATE OF CALJIFORNIA

CALIFORNIL. LAV

REVISION COMMISSION

TENTATIVE RECOMMENDATTON

relating to

TI-IE RIGHTS AND DUTIES ATTE’I\HBAI?I‘ UPON
ABHHDOIMR’I‘ OR TERI\&IMLTION OF A IEASE

_ Galifornia Law Revision Comniseion
‘30 Crothers Hall :
Stanfoni University
Stanford, California

WABNING: This tentative recommendation is being distmi:.ed 8o that
Interested persons will be sdvised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
corments sent to the Commission will be considered when the Commission
determines whet recomnenﬂation it will maXke to the California Legislature.

The Commiseion often substantially revises tentative recommendations
ag a result of the comments it receiveg.. Hen(:ea this tentative recommenda=
tion is not necessa.ril:r,r the recommendation the Comiasion will submit to
'bhe I.egiala'l:ure. _ ‘ _

SEEL R et L JONIERR L

Pt d




Revised Muy 15, 1966

TENTATIVE RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION
relating to
THE RIGHTS AND DUTIES ATTENDANT UPON
ABAITDONMENT OR TERMIRATTION OF A LEASE
BACKGROUND

Section 1925 of the Civil Code provides, in effect, that a lease is a
contract. Historically, however, a lease was regarded as a conveyance of an
interest in lend. 2 POWELL, REAL PROPERTY T 221 {1950). The California

courts state that a lease is both & contract and a conveyﬁnce. Medico-Dental

Bldg. Co. v. Horton & Converse, 21 Cal.2d 411, 132 P,2d 457 (1942); Beckett

v. City of Paris Dry Goods Co., 1l Cal.2d 633, 96 P.2d 122 {1939). But while

at times the courts apply principles of contract law in determining the rights
and duties attendant upon abandoment or terminatidn of a lease_(see, Cafe,

Medico-Dental Bldg. Co. v. Horton & Converge, supra), the courts seem to be

guided principally by common law property cohcepts in deteﬂmining these rights

and duties {see, e.g., Kulawitz v. Pacific Vipodenware & Paper Co., 25 Cal.2d

66k, 155 P,2d 2L (1944); Welcome v. Hess, 90 Cal. 507, 25 Pac. 369 {1891)).

See, generally, The California Lease--Contract or Conveyance? 4 STAN, L. REV;

24l (1952).

As a result of the clash of contract and conveyance concepts the
present law does not afford adequate relief to either lessors or lessees when
the leasehold is abandoned or the lease is otherwise terminated because of the
lessee's breach., Under existing law, a lessor is sometimes precluded from
recovering damages for all of the detriment caused by the defaulting 1éssee,
and a defaulting lessee is sometimes subjectéd to forfeitures that are not
countenanced under the law relating to contracts generally. See 26 CALIF.

L. FEV. 385 (1938).
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For example, under the law applicable to most contracts, repudiation
constitutes a total breach for which an action can be maintained even though

the time for full performance has not yet elapsed. Gold Mining & Water Co.

v, Briperton, 23 Cal.2d 19, 142 P.2d 22 (1943); Remy v. Olds, 88 cal. 537,

26 Pac. 255 (1891). And, under the law applicable to most contracts, a
material breach by the promiscr gives rise to a duty on the part of the
promisee to mitigate damages, i,e., the promisee cannot recover damages for

any detriment that is reascnably avoidable, See discussion in Bomberger v,

McKelvey, 35 Cal.2d 607, 613-615, 220 P.2d 729 (1950). In contrast, when

a lessee repudiates or breaches a lease, the courts have held that the lessor
must choose among forfeiting his right to dameges for future injury, enhancing
the damages by cantinﬁing performance, and deferring recovery of his damages

until the end of the term., Kulawitz v. Pacific Woodenware & Paper Co., 25

Cal.2d 664, 671, 155 P.2d 24, 28 (194h); Treff v. Gulko, 21L Cal. 591, 7

P.2d 697 (1932).

Except where e mining lease is involved (see Gold Mining & Water Co.

v, Swinerton, supra), the doctrine of anticipatory breach has not been

applied to leases. Oliver v. Loydon, 163 Cal, 12L, 124 Pac. 731 (1912);

Welcome v, Hess, 90 Cal. 507, 27 Pac. 369 (1891); In re Bell, 85 Cal, 119,

24 Pac, 633 {1890). Under existing law, when a lessee abandons the leased
property and repudiates the remaining obligetions of the lease, his actions
constitute merely an offer to surrender the remainder of the term. Welcome
v, Hess, 90 Cal, 507, 513, 27 Pac. 369, 370 (1891). Confronted with such

an offer, the lessor has three courses of action among which he may choose.

Kulawitz v. Pacific Woodenware & Paper Co., 25 Cal.2d 664, 671, 155 P,2d 2L, 28

(19%Lk). First, he may decline the lessee's offer to surrender and sue for the
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unpaid rent as it beccmes due Tor the remainder of the term. If the lessor sée
lects this course of action, he has no duty to nitigute damages by reletting

the property; he can recover the full amounmt of the rent whils-permitting the

property to remain vacant. See De Hart v. Allen, 26 (al.2d 829, 832, 161 p.2d -

453, 455 (1945). Second, hé may accept the lessee's offer to surrender and
thus extinguish the lease. This course of action not onily terminates the
lessee's interest in the property, it also terminates the lessee's obliga-
tion to pay any furtber rent, and the lessor is not entitled to any damages
for the loss of the bargnin represented by the original lease. Welcome v.
Hess, 90 Cal. 507, 27 Pac. 369 (1891). The cases meke clear, too, that

eny action taken by the lessor that is inconeistent with the lessee's cone
tinued ownership of an estzie in the leased prcoperty will be deermed an accept-

anee of the lesgee's oifer to surrender, whether the lessor intended such an

acceptance or not. Dorcich v. Time 0il Co., 103 Cal. Agp.2d4 677, 230 P.2d

10 (2951). Fipally, if the lessor notifies the lessee of his intention

to do so, the lessor may relet the property for the benefit of the lessee
and recover damages in the smcount of the excess of the rentals called for
in the original lease over the rentals obtalped by reletting. The lessor
cannot sue Immediately to recover these damages; the cause of action does
not accrue until the end of the term, and the lessor must wait until that

time and then sue for &ll of the rental deficiencies. Treff v, Gulke, 214

Cal. 591, 7 P.2d 697 (1932). The courts have held that prior notification

-3-
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to the lessee is essential to this course of action and that without such
notificaticn the lessor's reletting of the property will fterminate the

original lease and the lessec¢'s rental obligation. Dorecich v, Time 0il Co.,

103 Cal., App.2d 677, 230 P.2d 10 (1951). Apparently, then, this third
course of mction is upavailabls to a lessor who is unable to give proper
notice to the defaulting lessee, Such a lessor must choose between permitting
the property to remain vacant (thus preserving the lessee's rental obligation)
and terminating the lessee's remaining obligation by resuming possession or by
reletting Lhe property.

A similar range of choices confronts a lessor when a lessee commlis a
sufficiently substantial breach of the lease to warrant termination thereof.
He may treat the breach as s partial breach, decline to  terminate ths lease,
and sue for the damages caused by the particular breach. In such a case,
the lessor must continue to dezl with a leesse who has proven to be unsatis-
factory. The lassor may alsco terminate the lease and force the lessee to pelin-
quish the property, resorting to an action for unlawful detainer to recover the
possession of the property if necessary. If the lease is terminated, the lessor's
right to the rzmaining rentals due under the lease ceases upon the termination

of the lease. Costello v. Martin Bros., 7L Cal. App. 782, 241 Pac. 588 (1925).

Under scme circumstances, the lessor may decline to terminate the lease but still
evict the lessee and ralet the property for the account of the leasee.

Lawrence Barker, Inc, v. Briges, 39 Cal,2d 654, 248 P.2d 897 (1952); Burke v.

Norton, 42 Cal. App. 705, 184 Pac. 45 (1919). See CODE CIV, PROC, § 1174. But
in such a case, it may be that any prorTit mede on the. rzletiing belongs to the
lessee, not the lessor, inasmuch as the lessee's interest in the property

theoretically continues, Moreover, the lessor must be careful in utilizing

.




this remedy or he will find that he has forfeited his right to the
rewaining rentals from {he original lessee despite his lack of

intent to do so. BSee, e.g., Neuhaus v, Horgard, 140 Cal. App. 735, 35

P.2d 1039 {1934); 4. H. Busch Co. v. Strauss, 103 Cal. -pp. 647, 284

Pac. 966 (1930).

Bound by common law property concepts, the courts have considered
the lessee's oblipction to pay rent as dependent sn the continued
existence of the term. When the term is ended, whether voluntarily by
abandomment and repossession by  the lessor or involuntarily wnder the
eompulsion of an unlawful detainer proceeding, the rental obligation
dependent thereon also ends. Because the lessor usually cannob expeot
the lessee to remain available and solvent untll the end of the term,
continued adherence tp these propsrty ccheepts frequently denies the
lessor any effective remedy for the loss caused by o defaulting
lessee.

Adherence to ancient cormon law properity concepts in the
interpretation of leases has caused hardship to lessees as well
a8 to lessors. Under the existing law, lessees may be subjected
to forfeitures that would not be permitfed under any other kind

of cootract. Althoush the eourts hove been goici: € hold that
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provisions in leases for liquidated damages are void {Jack v. Sinsheimer,

125 Cal. 563, 58 Pac, 130 (1899)), and although provisions for the
acceleration of the umpaid rental installments have been held invalid

(Ricker v. Rombough, 120 Cal. App.2d Supp. 912, 261 P.2d 328 (1953)),

other provisions that are substantively indistinguishable have been held

valid. Joffe, Remedies of California Landlord upon Abandonment by Lessee,

35 80, CAL. L. REV, 34, 44 (1961); note, 26 CAL, L. REV. 385, 388 (1938).
Thus, if a lessee's advance payment to the lessor is designated as an
advance payment of rental or "in consideration for tiae execution of the
lease,"” the lessor is entitled to keep the payment regardle;s of his actual
damages when the lease is terminated by reason of the lesseels bresach,

A-1 Garage v. Lange Investment Co.,, 6 Cal. App.2d 593, 4% P.24 681 (1935);

Curtis v. Arnold, 43 Cal. App. 97, 184 Pac. 510 (1919); Remish v. Workman,

33 Cal. App. 19, 164 Pac, 26 (1917).
In contrast, where the buyer repudiates a contract for the sale of
real property, any advance payments made to the seller in excess of his

actual damages are recoverable by the buyer. Freedman v. The Rector, 37

Cal.2d 16, 230 P.2d 629 (1951). Moreover, even though a contract for the
sale of property recites that an initial payment is in "consideration for
entering into the agreement,” the courts pemmit the buyer to recover so
much of the payment as exceeds the seller's damages if, in the light of the
entire transaction, there was in fact no separate consideration supporting

the payment. Ceplan v, Schroeder, 56 Cal.2d 515, 15 Cal. Rptr. 145, 364

P.2d 321 (1961).

In 1937, Civil Code Section 3308 was enacted in an effort to ameliorate




the deficiencies in the law relating to leases. The effort, however, was only
partially successful. Under Section 3308, if & lease 30 provides, the lessor
way bring an action for damages immediately upon termination of the lease by
reason of the lessee's abandorment or hreach of the lease. The lessor's
damages In such an action amount to ihe excess of the worth of the remainder
of the term cver the then reasonable rental value of the remainder of the term.
Section 3308, however, does not apply unless it is made applicable by a provision
in the lease; it does not recuire the lessor to resort to the remedy provided
{and thus require mitigation of damagesk and it does not relieve & lessee
from forfeiture.

Code of Civil Procedure O2etion 1174 has 2150 been amended in un effort to
alleviate the problens faced by a lessor when the lessee refuses to pay rent
or otherwise breaches the lemse, Section 1174 provides that the lessor may
notify the lesses to quit the premises and that such a notice does not
terminate the leaszhold interest unless the notice so specifies., This permits

e lessor to eviet the lessce, rclet the property to another, and recover

from the iegees % The 2rd 7 Tthe term for any deficiency ir the renteols.
But sgain, the stctuliooy remedy f2ils shord of providing £ull proteciiou 4o

A

the prights of both poxtize,  IL dses nob permit the lessor Lo recover deliazos

izpmedintely for Tublure lossesy it dees rnot raauive the lesesr to nitisate

£

damages; and it does not protect the lesssee frowm forfeiture.
RECOMENDAT ION

The Law Revision Cunmission has concludad that the ruies applicable to
contracts gencrally would be fairer to both lessors and lessees than are the
rules now applied when a lease is gbandonsd or is terminated by reason
of the lessee's breach. Accordingly., the Ccxmission recormends the eractment

of legislation designed to effectuate the following principles:
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l. Repudiation of a lease, like repudiation of any other contract,
should be a breach of the lease and give rise immediately to remedial rights
on the part of the aggrieved party. It should be clear that an abandomment
of the lease by the lessee is a repudiation of the lease, and to facilitate
determination of when an abandomnment has occurred, the law should specify
that vacating the leased property together with nonpayment of two successive
rental installments amounts to a repudiation.

2+ When a lease has been repudiated or breached in a material respect,
the aggrieved party should have the right to resort to the usual contract
remedies that are available upon a breach of any other contract, The
aggrieved party should have the right to rescind the lease, terminate the
lease for purposes of performance and sue for any damages caused, or sue
for specific or preventive relief if the remedy of damages is not adequate,
Moreover, it should be clear that a repudiation excuses the aggrieved party
from further compliance with his obligations under the lease.

3. The party repudiating his obligations under a lease should have
the right, as he does under contracts generally, to retract his repudiation
and thus nullify its effect at any time before the aggrieved party has
brought action upon the repudiation or otherwise changed in his position in
reliance thereon.

4, when a lease has been repudiated or breached in a material respect,
the aggrieved party should have an immediate right to recover all of the
damages caused by the other's default--both past and prospective. When the
leasee abandons the property, the lessor should not be redquired to defer
action until the end of the term and run the risk that the defaulting

lessee will then be solvent and available.
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5. The basic measure of the damages for breach of a lease should be
the loss of the bargain represented by the lease. The aggrieved party should
be entitled to recover the difference betweén the remaining rentals provided
in the lease and the fair rental value of the property for the remainder of
the term. He should also be entitled to recover any incidental dsmages
resulting from the breach, such as expenses necessarily incurred or lost
profits. But, this should be the limit of his right to exact payment from the
defaulting party. Thus, if the lessor chooses to let the property remain
idle, he should not be permitted to recover from the lessee the entire remaining
rental cbligation, as he may do under existing law. Here, as under contract
law generally, there should be no right to recover for any loss that is
reasonably avoidable.

6. If a lessor relets property after termination of a lease by reason
of its breach, the rental provided in the new lease should be presumed to be
the fair rental value of the property. Thus, if the lessee abandons the
lease and the lessor relets the property, the lessor should be entitled to
recover the difference between the rentals called for in the old lease and
the rentals called for in the new lease unless the defaulting lessee persuades
the trier of fact that the reasonable rental value of the property is
actually more than the new lease provides.

7. The validity of a reasonable liquidated damages provision in a
lease should be recognized., The amount of the prospective damage that may

be caused by a particular breach msy not be readily ascertainable,

and in such a case, & fair liguidated damages provision should be as

enforceable as it would be if contained in any other contract.
8. A defaulting lessee should be entitled to relief from a forfeiture

regardless of the label attached to it by the provisions of the lease. A
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contract for the use of property should not be able to exact forfeitures to
any greater extent than a contract for the sale of property.

9. When a lessor relets property after the original lease has been
terminated, it should be clear that the reletting is for the lessor's own
account, not for the lessee's, Of course, such a reletting should reduce
the damages to which the lessor is entitled; but if any profit is made upon
the reletting, that profit should belong to the lessor, not the defaulting
lessee.

10. It should bhe clear that a lessor's right to recover demages is
independent of his right to bring an action for unlawful detainer to recover
the possession of the property, and that the damages recommended herein
are recoverable in a separate action in addition to any damages recovered
as part of the unlawful detainer action. Of course, the lessor should not
be entitled to recover twice for the same items of damage{

11, Section 3308 of the Civil Code should be repealed. Enactment of
legislation effectuating the other recommendations of the Commission would
meke Section 3308 superflucus.

12. Code of Civil Procedure Section 1174 should be amended to provide
that the eviction of 2 lessee for breach of the lease terminates the lessee's
interest in the property. Ssction 1174 now permits the eviction of a lessee
without the termination of his interest in order to permit the lessor to
preserve his right to dameges, Under the statute recommended by the
Cormission, the lessor's right t> damages does not depend upon the
continuance of the lessee's estate, so the provisions of Section 1174 that

rrovide for such continuance are no longer necessary.
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13. If a lease is part of a lease-purchase agreement, it should be
clear that the lessee's obligation under the lease is specifically
enforceable and that he may not, by abandoning the lease, leave the
lessor with only the right to recover damages measured by the difference
between the consideration specified in the lease and?the fair rental value
of ‘he property. Lease-purchase agreements frequently contemplate that the
rental specified will also compensate the lessor for the improvement that
he has agreed to transfer to the lessee at the end of the term. It is
necessary, therefore, that the parties understand that the lessee's
obligation to pay the full amount of the consideration specified in the

lease may not be defeated by his own act of sbandoning the leased property.

PROPOSED LEGISLATIOMN

The Commission’s recomendations would be effectuated by enactment

of the following measure:
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An act to add Sections 1951, 1951.5. 1952, 1952.5, 1953, 1953.5, 1954, and

195h.5__ to Chapter 2 of Title 5 of Part 4 of Division 3 of, to

add Article 1.5 (commencing with Section 3320) to Chapter 2 of

Title 2 of Part 1 of Division 4 of, %o add Section 3387.5 to,

end to repeal Section 3308 of, the Civil Code, and to amend Section

1174 of the Code of Civil Procedure, relating to leases.

The people of the State of California do enact as follows:

SECTION 1. Section 1951 is added to Chapter 2 of Title 5
of Part 4 of Division 3 of the Civil Code, to read:

1951 A lease of real property is repudiated by either the

e lessor or the lessee when he, without justification:

(a) Communicates to the other party by word or act that he
either will not or cannot prerform his remaining obligations under
the lease;

(b) Does any act which renders substantial performance of
his obligations under the lease impossible or apparently impossible;

{c) In the case of a lessee, vacates the leased property and
Tails %o pay two successive rental installments; or

(d) In the case of o lessor, evicts the lessee from the leased property,

Comment. Section 1951 is definitional., The substantive effect of a
repudistion as defined in Section 1951 is described in the following sections.
Subdivisions (a) and {b) follow the definition of an anticipatory
C:: repudiation that appears in the Restatement of Contracts, Section 318,
Because it is scmetimes difficult for a lessor to determine whether a lessee
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actually intends to assert any further interest in the leased property when
the lessee merely moves from the premises and fails to pay rent, subdivision
(¢} provides an arbitrary rule that vacating the leased property together
with nonpayment of two successive rental installments amounts to a repudiation.
Subdivision (d) refers to an eviction "without justification." This
refers to an eviction that the l=zgsor did not have a right to make under +the
terms of the lease or under the substantive law governing the rights of
lessors and lessees generaily. If the lessor had the right to evict the
lessee, the lease is terminated by the eviction under the provisions of

Section 1952,
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SEC, 2. Section 1951.5 is added to gaid chapter, to read:

1951.5. (2) A lease of real property is abandoned by a lesaee
when he repudistes the lease and vacates The leased property.

{b} If a lessee abandons a lease of real property, the lessor

may enter and take possession thereof without legal process,

Comment. Subdivision (a) of Section 1951.5 is definitional. The
substantive effect of an abandorment is described in subdivision (b} and the
following sections.

If a lessor mistakenly believes that the lessee has abandoned the leased
property and retakes possession thereof without legal process, he may be
liable in dsmages for forcible entry and detainer., Section 1951.5 and
Section 1951{c) are designed to protect a lessor from the risk of wrongly
deciding that the lessee hasg abandoned the property. Under these sections,
the vacating of the property by the lessee coupled with his nonpayment of
two successive rental installments amounts to an abandonment as a matter of
law, Thereafter, the lessor may take possession of the property pursuant to
subdivision (b) of Section 19515 without fear of liability for forcible

entry and detailner.
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SEC. 3 Section 1952 is added to said chapter, to read:
1952, A lease of real property is terminated prior to the
expiration of the term when:
{(a) The 1lessor, with justification, evicts the lessee from the property;
(b) The lessee vacates the property pursuant to a potice served
pursuant to Sections 1161 and 1162 of the Code of Civil Procedure or
pursuant to any other notice or request to vacate the property; or
(C) The lessee abandons the lease and the lessor retakes possession
of the property unless such possession 1s taken for the sole purpose of

preventing injury to or deterioration of the property.

Comment. Section 1952 prescribes certain conditions under which a
lease is terminated prior to the end of the term. The list is not exclusive,
Section 1933 also sets forth certain conditions under which a lease is
terminated. And, of course, if a lease is rescinded pursuant to Sections
1688-.1693, the iwkerests of the respective parties come to an end prior
to the expiration of the term of the lease.

Subdivisions (a) and (b} change the Calirornia law. Under Code of Civil
Procedure Section 1174 (as amended in 1931), o lessee could be evicted from the
leased property without terminating the lease, Presumably that provision was

designed to overcome such cases as Costello v, Martin Bros., 74 cal. App.

782, 241 Pac. 588 (1925), which held that the eviction of the lessee terminated

the lease and ended the lessor's right to recover either the remaining rentais
due under the lease or damages for the loss of such rentals, Because Section

1953.5 provides for the recovery of damages despite the termination of the

leage and the eviction of the lessee, there is no further need to continue the

fiction that the leasehold estate continues when the lescsee has no right to
the possession of the leased property.
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Under subdivision (c), a lease is not automatically terminated by the
lessee's abandonment. The lessor may want to require the lessee to perform
the remainder of his obligations under the lease and, if so, he may bring
an action to obtain a decrse of specific performance, See Section 1953.5(c).
But if the lease 1s not specifically enforceable either because damages would
provide the lessor with an adequate remedy or because the lesses has an
equitable defense {such as laches) to an action for specific performance,
the lessor must rely on one of the two remedies based on termination of the

laage--damages or rescission--specified in Section 1953,5.
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SEC. &4, Section 19%2.5 is added to said chapter, to read:
1952.5. Repudiation of a lease of real property is a breach
of the lease and excuses further performance of the cbligations of

the lease by the other party to the lease,

Comment. FExcept where a mining lease is involved (see Gold Mining &

Water Co. v. Swinerton, 23 Cal.2d 19, 142 P.2d 22 (1943)), the California

courts have not gpplied the coniractual doctrine of anticipatory repudiation to

a legsee's abandonment of the leasehold or repudiation of the lease.. See Oliver

v. Loydon, 163 Cal. 124 124 Pac, 731 (1912); Welcome v. Hess, 90 Cal 507, 27 Pac.
369 (1891). Section 1952.5 is designed to overcome the holdings in these

cases and to make the contractual doctrines of anticipatory breach and
repudiation applicable to leases generally. Cf. 4 CORBIN, CONTRACTS §§ 954,
959-989 (1951). |

In accordance with the law relating to the anticipatory repudiation of
contracts generally, Section 1952.5 alsc provides that a repudiation
excuses further performance of the lease by the other party. See RESTATEMENT,
CONTRACTS § 2803 Y4 CORBIN, CONTRACTS § 977, p. 920 (1951). 1In this regard,

Section 1952.5 changes the California law as stated in Kulawitz v. Pacific

Woodenware & Paper Co., 25 Cal,2d 664, 155 P.2d 24 (1944), which held that

8 lessee's vacating of the leased property together with his failure to pay
the rent did not excuse the lessor from ccmpliance with a covenant not to
permit a competing business to occupy the adjoining premises.

Section 1952.5 merely declares that a repudiation of a lesse excuses

further performance by the other party. It does not affect any rules that
have developed concerning what other kinds of conduct may excuse further

performance. Thus, Section 1952.5 will have no effect on the holding in

Medico-Dental Building Co. v. Horton & Converse, 21 Cal.2d 411, 132 P.2d 457 °

(1942) , which held that a lessor's breach of a covenant not to permit a
competing business to operate in the same building with the lessee excused

the lessee from further performance of his obligations under the lease.
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BEC.5, Section 1953 is added to said chapter, to read:

1353. The effect of a repudiation of a lease of real property
is nullified if (before the other party has rescinded or terminated the
lease, brought an action for damages caussd by the repudiation, or other-
wise changed his position in reliance on the repudiation) the repudiator:

(a) 1Indicates clearly to the other party that the repudiator
intends and is able to perform his remaining obligations under the
lease; and

(b) In & case where the repudiation consisted of acts rendering
substantial performance impossible or apparently impossible, changes
his position to enable his performance of his remaining obligations

under the lease.

Comment., Section 1953 codifies the rule applicable to contracts gen-
erally that a party who repudiates & contract may retract his repudiation,
and thus nullify its effect, if he does so before the other party to the
contract has materially changed his position in reliance on the repudistion.

RESTATEMENT, CONTRACTS §§ 280, 319; 4 CORBIN, CONTRACTS § 980 (1951).
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SEC. 6. Bection 1953.5 is added to said chapter, to read:

1953.5. VWhen a party repudiates a lease of real property or
otherwise breaches the lease in a material respect, the other
party may:

(a) Rescind the lease in accordance with Chapter 2 (ccmmencing
with Section 1688) of Title 5 of Part 2 of Division 3;

(b) Terminate the lease and recover damages in accordance with
Article 1.5 (commencing with Section 3320) of Chapter 2 of Title 2 of
Part 1 of Division U; or

{c) Obtain specific or preventive relief in accordance with
Title 3 {commencing with Section 3366) of Part 1 of Division U to
enforce the provisions of the lease if damages would provide inadequate

relief and specific or preventive relief is otherwise appropriate.

Comment, Under existing Californis law, when a lessee abandons the
ileased property and repudistes the lease, the lessor has three slternative
remediea: (1) to consider the lease as still in existence and sue for the
unpaid rent as it becames due for the unexpired portion of the term; (2) to
consider the lease as terminated and retake possession for his own account;
or {3) to retake possession for the lessee's account and relet the premises,
holding the lessee for the difference between the lease rentals and what the

lessor is eble in good faith to procure by reletting. Kulawitz v. Pacific

Woodenware & Paper Co., 25 Cal.2d 664, 671, 155 P,2a 24, 28 (194i4).

Similaer alternatives are available to a lessor when the lessee commits
a sufficiently materisl breach of the lease to warrant eviction., The lessor
may simply decline to eviet the lessee and sue for the damages caused by the

particular breach., See, e.g., Richards v. Silveira, 97 Cal. App. 166, 275

Pac. 478 (1929). The lessor may terminate the lease, evict the lessee, and
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retake possession for his own account. Costello v, Martin Bros., 74 Cal,

App. 782, 241 Pac. 588 (1925). And, the lessor may evict the lessee, relet
the property for the account of the lessee, and hold the lessee liable for
any deficiencies resulting from the reletting. Cf. CODE CIV. PROC, § 117L.

See Lawrence Barker, Inc. v, Briggs, 39 Cal.2d 654, 248 p.2a 897 (1952).

Section 1953.5 substitutes for these remedies the remedies specified in
the section. Under Section 1953.5, & lessor will not be able to let the
property remain vacant and to sue for the unpaid rent as it becomes due, for
Section 3322 provides that a party to a lease that has been breached cannot
recover for any detriment caused by such breach that could have been avoided
through the exercise of reasonable diligence, 4 lessor will, however, be
able to rescind the lease under subdivision {a) or terminate the lease under
subdivision (b) and, in either event, recover the possession of the property.
Damages for the loss of the remainder of the lease are recoverable even
though the lease is terminated. And, in those cases where damages for breach
of the lease would not be an adequate remedy, the lessor may cbtain specific
enforcement of the provisions of the lease,

The remedies specified in Section 19%3.5 may also be used by a lessee
when the lessor breaches the lease, but in this respect Section 1953.5 merely

continues the preexisting 1law without significant change. Fong v. Rossi,

87 cal. App.2d 20, 195 P.2d 854 (1948)(1lessee entitled to rescind and

recover prepaid rent); Beckett v, Qity of Paris Dry Goods Co., 14 Cal.2d

633, 96 P.2d 122 {1939)(lessee may recover damages for loss of profits and

loss of good will); Penilla v. Gerstenkorn, 86 Cal. App. 668, 261 Pac. 488

(1927) (lessee may obtain specific enforcement of agreement to lease).
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SEC. 7. Section 1954 is added to said chapter, to read:

1954, The time for the commencement of an action based on the
repudiation of a lease begins to run:

(a) If the repudiation occurs before any failure of the
repudiator to perform his obligations under the lease, at the time
of the repudiator's first failure to perform the obligations of the
lease,

(b) If the repudiation occurs at the same time as, or after,
a failure of the repudiator to perform his obligations under the lease,

at the time of the repudiation.

Coment, Section 1554 clarifies the time the statute of limitations
beginz to run on a cause of action for repudiation of a lease. The rule
stated is based on Section 322 of the Restatement of Contracts. Under the
preexisting California law, the statute of limitations did not begin to

run until the end of the lease term, See De Hart v. Allen, 26 Cal.2d

829, 161 P.2d 453 (1945).
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SEC. B, Section 1954.5 is added to said chapter, to read:

1954,5.(a) TVhenever a lessor of real property finds personal
property remaining upon the leased property following the termina-
tion of the lease and the lessor linows or has reason to believe that
the personal property belongs to the former lessee, the lessor shall
give written notice of such finding to <the former lessee,

Such notice shall be given by mail addressed to -

the former lessee at his post-office address, if known, and if not
known, such notification shall be addressed to the former lessee at the
location of the leased property. Personal delivery of such notice may
be substltuted for delivery by mail,

(b) If notice of the finding is mailed to or personally delivered
to the former lessee within 21 days after the termingtion of the lease,
title to the property vests in the lessor upon the expiration of six
months from the date of the termination of the lease unless, within such
six months, the owner of the property appears, proves his cwnership of
the prgperty, and tenders payment of all reasonable charges for the
storage and preservation of the property. If notice of the finding
is not mailed to or personally deliwered to the former lessee within 21
days sfter the termination of the lease, title to the property vests
in the lessor upon the expiration of six months from the date of the
mailing or delivery of the notice or three years from the date of the
termination of the lease, whichever is earlier, unless within such time
the owner of the property appears, proves his cwnership of the property,
and tenders peyment of all reasonable charges for the storage (for not
to exceed six months) and preservation of the property.

(e) If the lessor refuges to restore the property to an owner who

has made reascnsble proof of ownership and tendered payment for the

-




storage and preservation of the property as provided in subdivision
{b), the owner may recover the property or its value, together
with damages for its detention and a reasonable attorney’s fee,

by civil action commenced within gix months after the date of such
refusal.

{d) The lessor may, in lieu of holding the property for the
owner pursuant to subdivision (b), sell the property in the manner
specified in subdivision (3) of Section 9504 of the Uniform Commercial
Code and hold the proceeds of such sale for the owner pursuant to
subdivision (b) in the following cases:

(1) When the property is in danger of perishing or of losing
the greater part of ite value; or

(2) When the lessor's charges for the storage and preservation

of the property amount to two-thirds of 1ts value.

Comment, Section 1954,5 is designed to provide a lessor with a simple
procedure for disposing of personsal property found remsining on the leased
property following the termination of the lease, The section relates to
property to which the lessor has no claim. If the lessor has a lien claim
sgainst the property, Sections 1861 and 186la of the Civil Code and
Sections 9101-9507 of the Uniform Commercial Code govern the parties’

rights.
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SEC. 9. Article 1.5 (commencing with Section 3320) is added
to Chapter 2 of Title 2 of Part 1-of Division 4 of the Civil Code,
to read:

Article 1.5. Damages Upon Termination or ngu%?ation of Lease of

Real Property

Comment, This artiele sets forth in some detail the damages that
may be recovered when a lease of real property is terminated by reason of
the lessee's or lessor's breach. The article also sets forth the lessee's
rights to relief from any forfeiture of advance payments made to the lessor.
The remainder of the article is designed to clarify the relationship between
the right to damages arising under this article and the right to obtain

other forms of relief under other provisicns of California law.

Pl

o




§ 3320. Lessor's damages upon termination of lease for breach

‘3320. Subject to Section 3322, 1If a lease of real property
is terminated because of the lessee’s breach thereof, the measure
of the lessor's damsges for such breach is the sum of the following:

(a) Trte worth of the excess, if any, of the rent and charges
eguivalent to rent reserved in the lease for the portion of the term
following such termination over the reasonable rental velue of the
property for the same period.

(b) Subject to Section 3325, any other damages necessary to
compensate the lessor for all the detriment proximately caused by the
lessee's breach or which in the ordinary course of things would be

likely to result therefrom.

Comment. Section 3320 prescribes the measure of the damages a lessor
is entitled to recover when the lease is terminated because of the lessee's
breach.

Under subdivision (a2}, the basic measure of the lessor’'s damages are

1t

the excess of the unpaid "rent and charges equivalent to rent” under the

lease over the rental the lessor can reasonably expect to obtain by reletting
the property. In this context, "rent and charges equivalent to rent"” refers
to all obligations the lessee undertakes in exchange for the use of the leased
property. For example, if the defaulting lessee had promised to pay the

taxes on the leased property and the lessor could not relet the property
under a lease containing such a provision, the loss of the defaulting lessee's

assumption of the tax obligation would be included in the damages the lessor

iz ertitled to recover under Section 3320,




The measure of damages described in subdivision (a) is essentially that
described in Civil Code Section 3308 (superseded by this article) as enacted
In 1937. Section 330B's measure of damages is applicable, however, only when
the lease 80 provides and the lessor chooses to invoke that remedy, The
measure of damages described in Section 3320 is applicable in all cases.

Subdivision (b) is included in this section in order to make it clear
that the basic measure of damages described in Section 3320 is not the limit
of a lessor's recoverable demsges when the lesse is terminated by reason of
the lessee's breach.

When a lease is terminated, it will usually be necessary for the lessor

to take possession for a time in order to prepare the property for reletting

and to secure a new tenant, A lessor should be entitled to recover the rentals -

due under the lease for this period if the damages awarded are to pﬁt him in
as good a position as would performance by the lessee of his contractual
obligations. The lessor should also be entitled to recover for his expenses
in caring for the property during this time, for these are expenses that he
would not have had to bear if the lessee hed not abandoned the property or
breached the lease,

In some cases, too, a lessor may wish to give a lessee an opportunity to
retract his repudiation or cure his breach and resume his obligations under the
lease. If the lessor does so and the lessee does not accept the opportunity
to cure his default, the lessor should be entitled to recover the full amount
of the rentals due under the lease for this period of negotiation as well as

his expenses in caring for the property during this period.
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In eddition, the lessor should be entitled to recover for his expenses
in retaking possession of the property, repairing damage caused by the
lessee, and in reletting the property. There may be other damages necessary
to compensate the lessor for all of the detriment proximately caused by
the lessee, and if so, the lessor should be entitled to recover them also.
Subdivision (b), which is based on Civil Code Section 3300, provides that all
of the other damages a person is entitled to recover for the breach of a
contract may be recovered by a lessor for the breach of his lease. This
would include, of course, damages for the lessee's breach of specific
covenants of the lease,

Subdivision (b) is "subject to Section 3325" in order to make clear
that the lessor's attorney's fees are not recoverable as incidental damages
unless the lease specifically provides for the recovery of such fees by either
the lessor or lessee.

Section 3320 has been made subject to Section 3322 in order to make it
clear that a lessor may not decline to relet the property and hold the
original lessee for the entire remaining rental obligation as he is entitled
to do under existing law. Under this section, as under the law relating to
contracts generally, the defaulting lessee is not liable for any consequences
that the lessor can reasonably avoid. Moreover, if the lessor relets the
property for a rental in excess of the rental provided in the original
lease, the damages the lessor is entitled to recover under Section 3320

must be reduced accordingly.
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§ 3321, lLessee's dameges upon termination of lease for breach

3321. ©Subject to Section 3322, if a lease of real property is
terminated because of the lessor's breach thereof, the measure of
the lessee's damages for such breach is the sum of the following:

(a) The excess, if any, of the reasonable rental value of the
property for the portion of the term following such termination over
the worth of the rent and charges equivalent to rent reserved in the
lease for the same period.

{b) Subject to Section 3325, any other damages necessary to
campensate the lessee for all the detriment proximately caused by
the lessee's breach or which in the ordinary course of things would

be likely to result therefrom.

Comment. Section 3321 prescribes the basic measure of the damages a
lessee is entitled to recover when the lease is termineted bacause of the
lessor's breach. It is consistent with the existing California law,

S8tillwell Hotel Cs. v, Anderson, 4 Cal.2d 463, 469, 50 P.2da 4hl, 443 {1935)

{"The general rule of dameges is that the lessee may recover the value of
his unexpired term and any other damage which is the natural and proximate
result of the eviction.,") Where appropriate, a lessee may recover damages
for loss of good will, loss of prospective profits, and expenses of removal

from the leased property. See, e.g., Beckett v, City of Paris Dry Goods {o.,

14 cal.2d 633, 96 P.2d 122 (1939); Johnson v. Snyder, 99 Cal. App.2d 86, 221

P.2d 164 (1950); Riechhold v. Sommarstrom Invest. Co., 83 Cal, App. 173,

256 Pac, 592 {1927).

Section 3321 is subject to Ssction 3322 to make clear that the defaulting
lessor is not liable for any consequences that the lessee can reasonably avoid.
Subdivision_(b) is subject to Section 3325 in order to make clear that the
lessee's attorney's fees are not recoverable as incidental damages unless the
lease specifically provides for the recovery of such fees by either the lessor

or lessee, -28-




§ 3323. Avoidable consequences; lessor's profits on reletting

3322. (a) A party to a lease of real property that has
been breached by the other party may not recover for any detriment
caused by such breach that could have been avoided through the
exercise of reascnable diligence without risk of other substantial
detriment.

(b) When a lease of real property is terminateg because of
the lessee's breach thereof and the lessor relets the property,
the lessor is not accountable to the lessee for any profit made on
the reletting, but any such profit shall be set off against the

damages to which the lessor is otherwise entitled.

Comment. Under existing California law, a lessor may decline to retake
possession of leased property after it has been abandoned by the lessee
and recover the full rental as it comes due from time to time under the leasze.

See De Hart v. Allen, 26 Cal.2d 829, 832, 161 P.2d 453, U455 (1945).

Subdivision (a) of Section 3322 substitutes for this rule the rule appliceble
to contracts generally that a party to a lease that has been breached by
the other party may not recover for any detriment cavsed by such breach that
could have been avoided through the exercise of reasonable diligence. See
RESTATEMENT, CONTRACTS § 336.

Under existinz law, a lessor mey relet property after the original
lessee has sbandoned the lease 1f he does so elther on his own account
(in which case the lessee's rental obligatvion is temminated} or for the

sceount of the lessee. See discussion in Doreich v, Time 0il Co., 103

Cal. App.2d 677, 585, 230 P.2d 10 (1951). Although no cage has yet arisen
so holding, the rationale of the California cases indicates that if the
lessor receives a higher rental when reletting for the account of the lessee
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than was provided in the original lease, the lessee is entitled to the
profit.

Uhde; section 3322, a lessor who relets property after the original
lessee has abandoned it does so for his own account; and under subdivision
(b) any profit received is the lessor's, it does not belong to the
defaulting lessee. Profit received on the reletting, however, reduces the
demages suffered by the lessor for which the lessee is liable.

The rule stated in subdivision (b) is similar to the rule applicabie
when the buyer under & sales contract repudiates the sale and the seller

resells the goods to mitigate demages. See COMM. CODE § 2706(6).




§ 3323. Rental upon reletting presumed to be reasonable rental value

3323. 1If leased real property is relet following the termination
of the original lease because of the breach thereof, the rental due
to the lessor under the new lease is presumed to be the reasonable
rental value of the property for the term covered by the new lease.

This presumption is a presumption affecting the burden of proof.

Comment. Under Sections 3320 and 3321, the damages a lessor or lessee
is entitled to recover upon termination of the lease because of a breach
are based in part on the difference between the value of the rentals which
would have been due under ths original lease for the remaipder of the term
and the reasonable rental value of the property for the same pericd.

Section 3323 provides that the "reasonable rental value" of the property

is presumptively fixed by the new lease when the lessor relets the property.
The effect of this presumption may be overcome by proof that the reasonable
rental value of the property is in fact higher or lower than rental fixed

by the new lease., EVIDENCE CODE § €06.




§ 3324, Liquidated damages

3324, Uotwithstanding Sections 3320 and 3321, upon any
breach of the provisions of a lease of real property, liquidated
dsmages may be recovered il they are provided in the lease and

meet the requirements of Sections 1570 and 1671.

Comment. Section 3324 does not create a right to recover liquidated
damages, it merely recognizes that such a right may exist if the conditions
specified in Civil Code Sections 1670 and 1671 are met. Provisions in leases
for liquidated damages upon repudiation of the lease by the lessee haye been

held to be void., Redmon v. Graham, 211 Cal. L91, 295 Pac. 1031 (1931); Jack

v, Sinsheimer, 125 Cal. 563, 58 Pac. 130 (1899). Such holdings were proper

so long as the lessor's cause of action upon repudiation of & lease was either
for the rent as it came due or for the rental deficiencies as of the end of
the l=ase term. Under such circumstances, there could be little prospective
uncertainty over the amount of the lessor's damages, Under Section 1953.95 and
this article, however, the lessor's right to damages accrues at the time of
the repudiation; and because they must be fixed before the end of the term, they
may be difficult to calculate in some cases. This will frequently be the case
if the property is leased under a percentage lease. It may be the case if the
property is unique and its fair rental value cannot be determined., Accordimly,
Section 3324 is included as a reminder that the cases are po longer authorita-
tive that have held liquidated damages provisions in leases t5 be void,
and in scme cases such provisicns may be valid.

S0 far as provisions for liguidated dameges upon a lessor's breach are
concerned, Section 3325 is declarative of the preexisting law under which such

provisions were upheld if reasonable. See Seid Pak Sing v. Barker, 197 Cal.

321, 240 Pac. T65 (1925).
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§ 3325, Attorney's fees

3325. (a) In sddition to any other relief to which a lessor
or lessee is entitled by reason of the breach of a lease of real
property by the sther party to the lezazs, the lessor or
lessee may recover reasonable attorney!s fees incurred in obtaining
such relief if:

(1) The lease provides for the recovery of such fees; or

(2) The lease provides that the other party to the lease may
recover attorney's fees incurred in obtaining relief for the breach
of the lease,

(b} The right to recover attormey's fees as provided in
paragraph {2) of subdivision (a) may not be waived prior to the

accrual of such right,

Comment. Leases, like other contracts, sometimes provide that a party
forced to resort to the courts for enforcement is entitled to a reasonable
attorney's fee, Section 3325 makes it clear that the remaining sectiopms in
the article do not impair the lessor's rights under such & provision,

Subdivision {b) and parsgraph {2) of subdivisisn (2} are included in the
section to equalize the operation of leases that provide for the recovery of
an attorney's fees., Most leases ape drawn by one party to the trangaction
(usually the lessor), and the other seldom has sufficient bargaining power to
require the inclusion of a provision for attorney's fees that works in his
Tavor. Under Section 3325, if either party is entitled by a provision in the
lease to recover attorney's fees, the other may recover such fees when he ig
forced to resort to the courts to enforce his rights under the lease. To
Prevent paragraph {2) of subdivision (a) from being nullified by standard
walver provisions in leases, subdivision (b) prohibits the waiver of a party's

right to recover under that Paragraph until the right actually accrues.
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§ 3326. Lessee's relief from forfeiture

3326. Subject to the lessor's right to obtain specific enforcement
of The lease, 1f a lzase of real property is terminsted because of the
breach theresf by the lessee or if the lessee abandons the lease, the
lessee may recover from the lessor any amount paid to the lessor in
consideration for the lease (whether designated rental, bonus, considera-
tion for execution thereof, or by any other term) that is in excess of
{a) the portion of the total amount required %o be paid to the lessor
purguant to the lease that is fairly allocable to the portion of the
term prior to the termination or abandonment of the lease and (b) any
damages, including liguidated damages as provided in Section 332k, to
which the lessor is entitled by reason of such breach or abandomment,
The right of a lessee to recover under this section may not be waived

priosr to the acerual of such right.

Ccmment. Section 3326 is designed to make the rules stated in Freedman

v. The Rector, 37 Cal.2d 16, 230 P.2d 629 (1951}, and Caplan v. Schroeder, 56

Cal.2d 515, 15 Cal. Rptr. 145, 364 P.2d 321 (1961), applicable to cases
arising out of the breach of a lease. The Freedman case held that a wilfully
defaulting vendee under a contract for the sale of real property may recover
the excess of his part payments over the damages caused by his breach, The
Caplan case held that a wilfully defaulting vendee could recover such an
advance payment even though the contract recited that the advance payment was
in consideration for the execution of the contract. The court locked beyond
the recital and found that there was in fact no separate consideration for
the advance payment aside from the sale of the property itself.

Similarly, Section 3326 will permit a lessee to recover advance payments,

regardless of how they are designated in the lease, if the court finds that
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such payments are in fact in consideration for the lease and are in excess
of the damages suffered by the lessor as a result of the lessee's breach.

The last sentence of Section 3326 is probably unnecessary. The Freedman
and Caplsn cases are based on the provisions of the code prohibiting for-
feltures. These rules are spplied despite contrary provisions in contracts.
Nonetheless, the sentence is included to make it clear that the provisions
of this section may not be avoided by the addition to leases of provisions
waiving rights under this section.

Section 3326 will change the California law. Under the existing
California law the right of a lessee to recover an advance payment depends
on whether the advance payment is designated a security deposit (lessee may
recover), liquidated demages (lessee may recover), an advance payment of
rental (lessee may not recover), or a bonus or consideration for the execution

of the lease (lessee may not recover}. Compare Warming v. Shapiro, 118 Cal.

App.2d 72, 257 P.2d 74 (1953)($12,000 forfeited because designated as both

a bonus and an advance payment of rental) with Thompson v. Swiryn, 95 Cal.

App.2d 619, 213 P.2d 740 (1950)(advance payment of $2,800 held recoverable

as a security deposit). BSee discussions in Joffe, Remedies of California

Landlord upon Abandonment by Lessee, 35 80, CAL, L. REV. 34, 44 (1961) and

Note, 26 CAL, L. REV. 385 {1938). See also Section 3324 and the Comment to

that section.




§ 3327. Unlawful detainer sctions

3327. (a) Nothing in this article affects the provisions
of Chupler b {cormencing with Section 1153) of Title 3 of Part 3
of the Code of Civil Procedure, relating to actions for unlawful
detainer, forcible entry, and forcible detainer.
(b) The bringing of an action under the provisions of Chapter
Y {commencing with Section 1159) of Title 3 of Part 3 of the Code
of Civil Procedure does not affect the rigkt +to bring a separate
action to recover the dameges specified in this article; but there
shall be no recovery of damages in the subsequent action for any detriment

for which a clain for danages was made and determined on the merits in

the previous action,.

Comment., Sectlon 3327 is designed to clarify the relationship between
this article and the chapter of the Code of Civil Procedure relating to
actions for unlawful detainer, forcible entry, and forcible detainer. The
actions provided for in the Code of Civil Procedure are designed to provide
a summary method of recovering possession of property. Those actioms may
be used by a lessor whose defaulting lessee refuses to vacate the property
after termination of the lease,

Section 3327 provides that thé fact that a lessor has recovered possession
of the property by an unlawful detainer action does not preclude the bringring
of a later action to recover the damages to which he is entitled under this
article. GSome of the incidental damages to which the lessor is entitled may
be recovered in either the unlawful detainer action or in an action to recover
the damages specified here. Under Section 3327, such damages may be
recovered in either action; but the lessor is entitled to but one deter-
mination of the merits of a damages claim for any particular detriment.

-35-




-

SEC. 10, Section 3308 of the Civil Code is repealed.

33981--¥he-par#ies-%e-aﬁy-lease-ef—rea&-er-§e¥senai~p§s§er*yhmayaag!ee-
tharein—that-i?-sueh—lease-shall-he-teyminated-by—the—lessey-hy;reassn-af-aay
brnaehatherne£~by;the-leééee,-the-lesser—shall-thegeupen-be-entitled»te-reeewer
frqmpthe-lessee-the-wnpth-at-the-time-a£—suehvte?minatien,-af-thefexsess,—if
anyy-af-the-amownt-of -vent-and-charges-egnivalent-to-rent-reserved-in-tha
lease--£er~the-balanee-ef-the-statea-tefmpe?-any=sherter—peried-ef—#ime—svey
the-then-rerscnablie-rertal-value-of -the-premises-for-the- same-paricod,

The-rights-eof-the-1essor-under-suckh-agreamant-5shall -be-cuvmuiative-to-all
otha;-righta-e?-remsdies--new;er-hereaftgy-given-te-the-lasser-by-law-or-by
the-teyme-of-the-lease;-providedy-howewer,-that.tha-aleetion~-of-the-lossor-30
exercise-the-remedy-hercinabove-permittcd-shail-be*binding-qpon-him-and
excinde-recoursa-thereafter*to-any-other-rﬂmedy-fbr-rcntai-cr-chargez-eqnivaient
to-rental-or-damages-for-breach-of-the-covenant-to-pay-such-rent-or-charges
accruing-subsequent -to-the-time-of -such-termination:--Fhe-parties-to-such
tease-may-further-agree-therein-that-untess-the--remedy-provided-by-this
section-is-exercised-by-the-tesnor-within-a~speeified-time~the~right-thereto

shatt-be-barreds

‘Copment. Section 3308 is repealed becsuse 1t is umnecessary. The remgéy

that Section 3308 states may be provided in a lease 1s made the general rule, whether

i i y b i 51 t 2mai he statute.
or not provided in the lease, under the provisions of the remainder of t
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SEC. 11. Seetion 3387.5 is added to the Civil Code, to read:

3387.5. (a) A lease may be specifically enforced by any
party, or assignee of a party, to the lease when:

(1) The lease provides for the transfer to the lessee at
the termination of the term of the lease of title to buildings or
other improvements affixed by the lessor to the leased property; or

(2) The lease contalns an option which the lessee may exercise
at the termination of the lease to acquire title to buildings or
other improvements affixed by the lessor to the leased property.

(b} HNothing in this section affects the right to cbtain
specific or preventive relief in any other case where such relief

is appropriate,

Comment, Under the existing California law, if a lessee defaults in
the payment of rent, abandons the property, or otherwise breaches the lease,
the lessor mey refuse to terminate the lesse and may sue to collect the
rental installments as they accrue. Because the lessee's obligation under a
lease has been, in effect, specifically enforceable through a series of actions,
leases have been utilized by public entities to finance the construction of
public improvements, The lessor constructs the improvement to the specifications
of the public entity-lessee, leases the property as improved to the public
entity, and at the end of the term of the lease all interest in the property and

the improvement vests in the public entity. 8See, e.g., Dean v. Kuchel, 35

Cal.2d bhh, 218 p.24q 521 {1950); City of Los Angeles v. Offner, 19 Cal.2d 483,

122 P.2d 14 (1942). Sometimes the public entity's right to acquire the property
or the improvement is absslute under the terms of the agreement, sometimes it

depends on the exercise of an option. In either event, this system of
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finanecing public improvements would be seriocusly jeopardized if upen
repudistion of the lease by the leszsee the lessor's only right were the
right tc recover damages measured by the differonca hetween the worth of
the remaining rentals due under the lease and the rental value of the
property. See Section 3320.

Section 3387.9 has been added to the Civil Code, therefore, to make it
abundantly clear that a lease is specifically enforceable if it provides
for the transfer of improvements constructed on the leased property to the
lessee at the termination of the lease. Under Section 3387.5, it will be
clear that a lessee may not avoid his obligation to pay the lessor the full
amount due under the lease by abandoning the leased property and repudiating
the lease.

Although Section 3387.5 may not be necessary inasmuch as agreements for
the transfer of interests in real property are generally specifically
enforceable, Secticn 3387.5 will avoid any uncertainty concerning the nature
of the obligations that are assumed by the parties when entering into

lease-purchase agreements.




SEC. 12. Section 1174 of the Code of Civil Procedurs is amended to read:

1274,  If upon the trial, thz verdiet of the jury, or, if the
cvase be tried without a jury, the findings of the court be in favor of
the plaintiff and against the defendant, judgment shall be entered for
the restitution of the premises; and if the proceedings be for an
unlawful detainer after neglect, or failure to perform the conditions
or covenants of the laase or agreement under which the property is held,
or after default in the payment of remt, the judgment shall also
declare the forfeiture of such lease or agreerent if-ike-netiee
rogquired-by-Seetion-1151-of-the-¢nde-states-the -eleectisn-af-she
landloxd-to-deelare-the forfeiture-itheresf --buk-if--such-notice-dees
rot-ge-atato-such-eieetiony-the-lease-or-agrecnenti-ghall-mot-be
ferfoited ,

The jury or the court, if the proceedings be tried without a jury,
shall also assess the damages occasioned to the plaintliff by any
foreible entry, or by any forcible or unlawiul detainer, alleged in the
complaint and proved on the trial, and find the amount of any rent due,
if the alleged unlavful detalner be after default in the payment of rent.
Judgment against the defendant guilty ol the foreible entry, or the
foreible or unlawful detainer, may be entercd in the discretion of the
court either for the amount of the damapges and the rent found due, or
for three times the amount so found.

When the proceeding is for an urlaewful detainer after default in
the payment of rent, and the lease or agreewent under which the rent is
payable has not by its terms expired, and the notice required by Section
1141 has not stated the election of the landlord to declare the for-

feiture thereof, the court may, and, if the lease or agreement is in
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writing, is for a term of more than one year, and does not contain

a forfeiture clause, shall order that execution upon the judgment

shall not be issued until the expiration of five days after the entry
of the judgment, within which time the tenant, or any subtenant, or
any morigagee of the term, or any other party interssted in its
continuance, wmay pay into the courfy for thé landlord, the amount
found due as rent, with interest therson, and the amount of the damages
found by the jury or the court for the unlawful detainer, and the costs
of the proceedings, and thersupon the judgment shall be satisfied and |
the tenant be restored to his estate.

But if payment as here provided be not made within five days,

the judgment may be enforced for its full amount, and for the posseasion

of the premises. In a1l other cases the judgment pay be enforced

immediately.

Comment. The language deleted from Section 1174 was added to permit a
lessor to evict a defaulting lessee and relet the premises without forfeiting
his right to look to the lessee for any resulting deficiencies in the accruing
rentals. Under the pre-existing law, 2 lescor whose lessee defaulted in the
payrent of rent had to choose between suing the lessee freocm time o time to
collect the aceruing rentals and completely terminating the lease and the

lessee's obligation to pay any more rent. Costello v. Martin Bros., T4 Cal.

App. 782, 786, 241 Pac. 588 (1925).
Inasmuch as Civil Code Section 1953.5 permits a lessor to terminate
a lease without forfeiting his right to damages for the logs of the future

rentals due under the lease, the deleted language is no longer necessary.
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SEC. 13. This act does not spply to any lease executed

before the effective date of this act.
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