#61 4/19/66
Memorandum 66-22

Subjeet: Study 67 - Suit in Common Name

Attached to this memorandum es Exhibit I is a draft statute designed
to carry qut the recommendations mede in the research study on suit in
common name (as revised to reflect the decisions made at the April meeting).

The draft statute 1s organized so that the procedursl mttefs relating
to suit in common name are presented first. The remaining portion of the
draft statute presents the policy questions concerning (1) substantive
11ability of unincorporated associations and {2) substantive lisbility of
members of nonprofit unincorporated associations.

The following section by section comments concern the draft statute.
References to the "Research Study" are to therreaearch study 611 éﬁit in

common neme dated February 1k, 1966. You bave a copy of this research study.
PROCETURAL MATTERS

Section 1 (Repeal of Code of Civil Procedure Section 38}, Note that

Section 2 of the draft statute enacts a new Sectlon 388,

Section 2 (Adde new Code of Civil Procedure Section 388), Subdivisions

{(a) and (b) of this section were approved in substance at the April meeting.
Iz the languasge of these subdivisions satisfactory? _

Subdivision (c) is added to meke it clear that a judgment agginst an
unincorporated association binds only the property of the asscciation and
not the individual property of a member of the association. Under sub-
division {c¢), if the plaintiff seeks s Judgment that will bind the individual

property of a member, he must obtain a Judgment against the member in an

.




action to which the member is a party.. (The member may, of course, be
joined as a defendant in the action against the association.,) Although
the present law 1s not clear, subdivision (c) probably restates existing
iaw. See discussion in Research Study at pages 26-29. This subdivision
will afford s member of an unincorporated assoclation an opportunity to
personally litigate the question of his individual liability before he can
be required to pay for an injury, damage, or loes arising out of the
assoclation's activities.

Subdivision (d) provides that where a Judgment is obtained againsi
the unincorporated association and also against a menmber of the association
for the same injury, damage, or loss, execution shall not issue agalnst the
individual property of the member unless execution ageinst the property of
the association has been returned vholly or partially unsatisfied. This
subdivision provides an eepeclally important protection to the individual
members of the association in the event that the lew relating to the
11iability of individual members in not clarified. Whether or not the law
relating to such liability is clarified, we believe that the subdivision
provides a desirable rule. The dacage, 10J5¥y, or loss 1a'to be paid in
the first instance from the Joint assets of tie associmtion whose activities
resulted in the damsge, injury, or loss _ig the plaintiff obtailns & Judgment
against the association for such damage, injury, or loss. This serves to
spreed the cost of associational liability among all the members 1in pro-
portior to and to the extent of their interest in the joint assets of the
associstion. There 1s ample precedent in other Jurisdictiens for a provision
like subdivieion (d). See Research Study at peges 28-29. Fote that we do
not recommend that the plaintiff be required to make the assoclation a
party to an action to recover from the lndividual member whe caused the loss.
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Such & provision might create problems in a case where the plaintiff claims
that he did not know that the individual menmber was acting for the mssocia-
tion et the time the injury was caused.

Section 3 (Adds new Code of Civil Procedure Section 395.2), This

gsection relates to venue. If the unincorporated association filee &
certificate designating a principal office or place of business with the
Secretary of State, it will be treated like a cerporation for vemue purposes.
See proposed Section 22503 at pages 9-10 of draft statute for provision
concerning filing of certificate.

This section will permit the plaintiff to brirng the action in the
county vhere the association's principal office or place of husiness is
located. It alsc will prevent the plaintiff from bringing an action against
the assoclation in a particular county merely because a member of the
assoclation resides in that county, However, the section will apply only
if the certificate is filed with the Ssaretary of State., If no certificate
is filed, the existing law will remain in effect. For discussion, see
Regearch Study at pages 36=39.

Section 4 {aAmepdment of Code of Civil Procedure Section 410), This

1s a technieal, nonsubstantive change. The change conforms this section
to new Section 388.

Bection 5 {Amendment of Section Ull of the Code of Civil Procedure].

Section 411 is amended to add subdivision 2.1 to require service on the
agent designated for service if one has been designated by the association.
See.propoeed Section 22503 at pages 9-10 of the dreft statute for provision
concerning desigration of egent. If no such agent has been designated, no
change 1z made in existing law except that a copy of the summons must be
mailed to the last known address, 1f any, of the principal office or place

of business of the assoclation. Under existing law, service may be made
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on any mecter of the associaticn. For discuesicn, see Research Study

at pages 30-36.
LYABILITY OF UNINCCRPORATED ASSOCIATIONS

Section 6 {Adds Sections 22500-22502 to Corporstions Code), This

part would be added to the Corporations Code under the title entitled
"Unincorporated Assoclations." Title 3 would then consist of 'Ehe following:
Title 3. | Unincorporated Associations o '
Part 1. Nonprofit Associations
Chapter 1.. Definition

'Cha‘pter 2.. Lisbility of Members (to be reviaed-gi_ ist‘er- discussiog)_
Chspter 3. Property N
Chapter 4. Insignis _ _
Chapter 5. Death Benefit Payments by Fraternal Socleties.
Part 2. Joint Stock Assoclations . ‘

Part 3. Unincorporated Associations (to be added) _ -

Generally spesking, the theory of .Pért. 3 (added by Section 6 of the
draft statute) is that an unincorporated associstion should be liable to
the same extent as any separate entity recognized by the law. This makes
clear that the fact that an unincorporated assoclation 18 not recognized
es a legal entity does not provide such an association with an immmity
from liability. For a discussion of the liability of unineorporated
assoclations, see Research Study at pages 11-21.

This part will have the effect of encouraging unincorﬁorated asgsociae
tions to select responsible officere and agente and to ‘adop'b other safe-
guards to minimize the possibility of injury. It will discourage plaintiffs
from seeking to recover for harm from the irdividusl members of an association
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and will meke 1t easier for plaintffs to reach the assets of the assoalation
to satisfy assoclational liability. This will tend to transfer the impact
of the harm from the individual to the enterprise which usually will be

able to besr it more easlly. See Research Study at péges 11-21

Proposed Section 22500. This definition of "unincorporated association"

is the same as thet provided in new Section 388, For discussion, see
Research Study at pages 2-i.

Proposed Section 22501, This section provides that an unincorporeted

association is li.e.ble for tort to the same extent as if the assocliation
were recognized as s sepé.rate legel entity. This means that the assooia=
tion is 1liable for failure to maintain ite property and for the negligent
or wrongful acts or omieslons of its officers, agents, and employees, in
the scope qf their ofﬂce, agency, or employment. For discussion, see
Research Study st pages 11+21. Section 22501 probably codifies existing
law but (except for lsbor unions) there is no California case in point.
frdpoéed" Section 22502, This section provides that an association

is liable on a contract executed on behalf of the associatien bty & persen
authorized to do so. This sectibn changes the exispting law on comtracts.
Under existing law, an unincorporated association cannot make a contract
unless by statute i1t is directly or indirectly authorized to do so or is
made 2 legal entity for this purpose. There are, however, already a mutber
of California statutes that suthorize unincorporated associations to maie
contracte. Baelcally, the proposed section merely extends to wmjpgcrporeted
ponprofit sesoclations the treatment already afforded to partnerships and
labor unions. See Research Study at pages 19=21.

Proposed Section 22503. This section authorizes an unincorporated

association to file with the Secretary of State a statement desigrating
ﬁﬁﬂ
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an agent for service of process, or a statement designating its principal
office or place of business, or both., This section 1s significant in
connection with verue (statement of principal office or place of business)
and service of process (statement of agent for service of process). The
section ie permissive, not mandatory. For discussion, see Remearch Study

at pages 32-39.

LIABILITY OF MEMBERS OF NONPROFIT ASSOCIATIONS

Sections 7 and 8 {Repeal Sections 21100-21103 of, and Add Sections

21100 and 21101 to, Corporations Code). Section 7 repesls Chapter 2 of

Part 1 of Title 3 of the Corporations Code and Section 8 enacts a new
Chapter 2. For an outline of Title 3, see this memorandmm supra.

This portion of the draft statute bas no effect on the lisbility of
merbers of organizations, such as partnerships, engaged in business for
a profit. The existing law dealing with liability of members of such
organizatione remains unchanged. Generally speaking, the liability of
members of nonprofit unincorporated associations is mgde subject to
basically the same rules that govern the lisbility of limited partaers.
The proposed sections codify what probably is exlsting law on lisbility
for tort. The proposed sections probably restrict existing liability
based on contract. For a discussion of liability of members of un-
incorporated associations, see Research Study at pages 21-25.

The proposed sections apply only to members of a "nonprofit associ-
ation" which is defined by Section 21000 as follows:

A nonprofit associgticn is an unincorporated association

of natural persons for religious, scientific, soclal, literary,

educationsl, recreationsl, benevolent, or other purpose not

that of pecuniary profit. . :
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The previcusly pmosed sectlons on liability of unincorporated
associations facllitate reaching the group funds and. preperty. On the
other hand, extension of recovery beyond the group funds by holding
members personally liable is usually undesirable since the members often
lack the knowledge and individual controil which make Justifisble the
lmposition of personal responsibility for the acts of others. Normally,
liability of individugl members will not be necessary to compensate the
berm. See Research Study at page 18 (first indented quote ),

In effect, the draft statute sets up two distinct systems of liabilityw~-
one to reach group property and the other, with standarde less conducive
to recovery, to impose liabllity on the members. This is the scheme
recommended by writers who have analyzed this problem. See, e.g., Research
Study at page 18 (second indented quote). This is the- substance of the
scheme adopted by the California Supreme Court fer laber unione.

Proposed Section 21100, This section limits individusl liabllity

on contracts entered into in the neme of, and on behalf of, a nonprofit
unincorporated association. In such a case, the person entering into the
contract can protect himself, if he wishes, by requiring assumption of
the 1iability by ore or more persons if he is concernmed about the financial
responsibility of the association. This section would extend the limited
immnity from liability provided by Corporations Code Sections 21100 and
2110) for debts incurred in acquiring realty to all coniracts made by a
nonprofit assoclation. It is of interest to note that Sectiens 21100 and
2110} #tere enacted in response to the only Californis decision that imposed
liability on members of nonprofit aseoclations. These sections overrule

a decision that indicated that members might be personally liable on a
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contract made by a nonprofit assoclation under certain circumstances.

Proposed Section 21101. Thie section is belleved to codify

existing California lsw, See Research Study at pages 21-25.

Respectiully submitted;

John H. DeMoully
Executive Secretary

L
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EXHIBIT I

SECTION 1. Section 3088 of the Code of Civil Procedure is
repealed.

3881--When-tws—ar-msre-persons,-asaeeiated-in-aayhhusiaessg
$ranseet-nugh-business-under-a-common-name; -whether-it-comprines-
the-names-ef-such-peracns-or-net;-the-agsseiates-may-be-sued-by-sueh
COMMOE - RAMS y -the - BuNmORS -~ 1n-Eueh-eases-being-served-on-one-or-more
ef-the-asgeeiatess -and-the-judgment-in-the-action-shall-bind-the
joint-preperty-of-ail-the-assseiatesy-and-the-individunl-propersy
8f-she-party-er-parties-served-with-processy-in-ihe-gaxe-Manner-ag
i€-akl-hed-been-nemed-deafendants-and-had-heen- pued-upen-theiy

joint-Liabilityy



SEC. 2. BSection 388 1s added to the Code of Civil Procedure
to read:

388, (a) As used in this section, "unincorporated assoclation” means
agy unincorpbreted organization of. two or more persons which engages in any
activity of any nature, whether for profit or not, under a common name.

(?) An unincorporated association mey sue and be sued in its
comEmOn neme,

(c) A Judgment against an unincorporated association bdbinds only
the propsrty of the asgocistion and does not bind the individual
property of a member of the association.

- (4} If a Judgment is remdered against the unincorporated associa~-
tion and also against a member of the assoeciation for the same injury,
damage, or loss, execution shall not issus agalnst the individual
property of the member unless execution against the property of the
unincorporated associstion has besn returned wholly or partially

unsatlafied,



SEC, 3. Section 395.2 it added to the Code of Civil Procedure,
to read:

395.2.  If an unincorporated asscciation has filed a certificate
with the Secretary of State pursuant to Seetion 22503 of the
Corporations Code listing its principal office or place of business
in this state, the proper county for the trial of an action against
such unincorporated association is the seme as it would be if the

unincorporated association were a corporation.



SEC. I BSection 410 of the Code of Civil Procedure is
amended to read:

410. The summons mey be served by the sheriff, a constable,
or marshal, of the county where the defendant is found, or any
other person over the age of 18, not a party to the action. A
copy of the complaint mist be served, with the ummons, upoh each
of the defandants. When the service is against a corporation, or

against an unincorporated association in an actien brought under

slsnfia.tes-eeadueting-businesa-uder—a-aemn-aane,-in-the-mmr
suthorized-by Section 388, there shall appear on the copy of the
summons that ie served a notice stating in substance; "To the
person served: You are hereby served in the within action (or
proceeding) on behalf of (here state the name of the corporation
or the unincorporated association eommsa-mame-under-whieh-businese

is-eonduesed-by-ike-asseciates) as a person upon whom the summons

and a copy of the complaint must be served to effect service against
sald party under the provisions of (here state appropriate provisions
of Sectlon 388-er L11l) of this ghe Code of Civil Proteduze ." When

serwice is intended to be made upon said person as an indiyidusl ss

well az a person upon whom service must be mafe on bebalf of sald
corporation or sald association -seseedstes , snid notice sball also
indicate that service 1s had upon said person as an individual as well as
-oB behalde of said .corporetion or sajd gssttistion esewedates ,» Ina

cage in which the foregolng provisions of the section require that

notice of the capacity c¢in which a person is served mst &ppaRr on

the copy of the.summons that is served, the certificate or affidavit
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of serviece must recite that such rotice appeared on such copy cf
the sunmons, if, in fact, it did appear. When service is against

a corporation, or against an unincorporated association in an

action brought under ssseeintes-espduciing-a-kuginess-under-a

ecumOn-EaRey-iR-the-ganney-autherized-by Section 388, and notice

of that fact does not appear on the copy of the summons or e recital
of such notification does not appear on the certificate or affidavit
of service of process as required by this section, no default may
be taken againat such corporation or such assoclation asseeisates .
When service is made upon the person served as an individusl as
well as on behalf of the corporation or association asseeiates
eondueting-a~husirness-under-a-gommen~name , and the notice of that
fact does not eppear on the copy of the summons or & recital of

such notification does not appear in the certificate or affidavit
of service of process &8 required by this section, no default may

be taken against such person.

When the summons is served by the sheriff, a constable or
marshal,. it mmst be returned, with his certificate of its service,
and of the service of a copy of the complaint, to plaintiff if he
is acting as his own attorney, otherwise to plaintiff's attorney.
When it is served by any other person, 1t must be returned to the
same place, with the affidavit of such person of its service, and
of the service of a copy of the complaint.

If the sumons is lost subsequent to service and before it is
returned, an aifidavit of the official or ¢other person making
service, showing the facts of service of the summons, may be
returned in lieu of the summons and with the same effect as if the

summens were ltgelf returned.
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SEC. 5. Secticn 411 of the Code of Civil Procedure is amended

to read:

411. The summons must be served by delivering a copy thereof
as follows:

1. If the sult is against a domestic corporation: to the
president oi other head of the corporation, & vice president, a
secretary, an assistant secretary, general manager, or & person
designated for service of process or authorized to receive service
of process. If such corporation is & bank, tc any of the foregoing
officers or agents thereof, or to a caghier or an assistant cashier
thereof. If no such officer or agent of the corporation can be
found within the state after diligent search, then to the Secretary
of State as provided in Sections 3301 to 3304, inclusive, of the
Corporations Code, unlees the corporation be of & class expressly
excepted from the cperation of thoee sections.

2. If the mit is against a forelgn corporation, or a non-
resident joint stock company or association, doing business in this
state $ ; in the ranner grovided by Sectiors 6500 to 6504, inclusive,

of the Corporatiocns Code.

2.1o It the suit is against an unincorporated associsa-

tion that has designated an agent for the purpose of receiving

service as provided in Section 22503 of the Corporations Code:

to such agent., If no such ggent has been designated prior to the

commencenment of the action, or if such agent cannot he found




within the state after diligent search, then to any one or more of

the association's members and by mailing a copy thereof to the last

known mailing addrese, if any, of the principal office or place of

business of the association,

3. 1If against a minor, under the age of b years, residing
within this state: +to such minor, personally, and also to his
father, mother, or guardianj or if there be none within this state,
then to any person having the care or control of such minor, or
with whom he resides, or in whose service he is employed.

4, TIf against a person residing within this state and for
vwhom a guardian or conservator has been egppointed: to such
person, and also tc his guardian or conservator,

5. Except as otherwise specifically provided by statute, in
an sction or proceeding against a local or stete public agency,
to the clerk, secretary, president, presiding officer or other
head thereof or of the governing body of such public agency. "Public
agency" includes (1) every city, county, and city and county; (2)
every public agency, authority, board, bureau, commission, corpora-
tion, district and every other political subdivision; and (3) every
department and division of the state,

6. In all cases where a corporation hes forfeited its charter
or right to do business in this state, or has dissolved, by delivering
a copy thereof to one of the persons who have become the trustees
of the corporation and of its stockholders or members; or, in a proper

case, a8 provided in Sections 3305 and 3306 of the Corporations Code.



7. If the suit is one brought against a candidate for

public office and arises out of or in connection with any matter
concerning his candidacy or the election laws and said

candidate cannot be found within the state after diligent

search, then as provided for in Section 5% of the Elections Code.

8. In all other cases to the defendant personally.
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SEC, 6, Part 3 (coomencing with Section 22500) is added

to Title 3 of the Corporations Code, to read;

PART 3. UNINCORPORATED ASSOCIATIONS
22500, As used in this part, "unincorporated asscciation” means
any unincorporated orgsnization of o or more persons which engages
In avy aetivity of any nature, whether for profit or not, under a

oommon nAme.,

22501, An unincorporated assoclation 1s liable for its
negligent or wrongful act or omission, and for the negligent
or wrengful act or omission of its officer, sgent, or employee acting
within the scope of his office, agency, or employment, to the =ame
extent as if the asmociation were a legal entity, Nothing in this
eection affects the liability between partners or the liability

between a partnership and the partners therein.

22502. An ummincorporated association is liable on any contract
executed in the name of and on behalf ef the association by a person

authorized by the association to exscute the contract.

22503, (a) Any unincorporated association may file with the

Secretary of State on a form prescribed by him a statement designating,
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as the agent of such unincorporated association for the purpose
of service of process, any natural person residing in this state,
setting forth hia complete business or residence address. The
association may at any time file a new statement which designates
a different agent for the service of process and such filing shall
bte deemed to revoke the prior designation.

(v) Aany unincorporated agsociation may file with the Secretary
of State on & form prescribed by him a certificate listing the
location and mailing address of the asscciation's principal office
or place of business in this state. The association may at any
time file a new certificate showing a new location or mailing
address of itz principal office or place of busineéh in this state.

(c) The Secretary of State shall prescribe a form that will
permit the statement referred to in subdivision {a) and the certificate
referred to in subdivision (b) to be combined in one document.

(d) Por filing the statement referred to in subdivision (a)
or the certificate referred to in subdivision (b) or the combined
document referred to in subdivision (c¢), the Seeretary of State
ghall charge end collect the fee prescribed in the Government Code

for designation of an agent for the purpose of service of process.
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SEC, 7. Chapter 2 {commencing with Section 21100) of Part 1
of Title 3 of the Corporstions Code is repealed.

Nate. Chepter 2 reads as follows:

€HAFZER-2¢--BIABILITY-OF -HEMBERS
£13807--Mambers- of-a-nomprofit-asssciation-are-net
indévidunliy-or-perscnaiiy linble--for-debts-or-iinbitities-contracted
or-ineurred-hy-the assscintion-in-the-acguisition-of-lands-or-leanes
ar-the-purchases-teasing;-deaigning;-planning;-architectural-super-
wision;-erection;-congtructisng-repairs-or-furnishing-of-buildings

op-other-astructuresy-to-be-used-for-the-purposes.of-the-association.

21101, --Any -eontraci.-by-which-a-mewber-of-a-nenprofid
assacistion-assumes-any-such-debt-or-liability-ias-invelid-unlese
the-eontract-or-ssme-note-or-memorandun-thereof;-spectficatiy-identi-
fying-the-eentraet-which-is-assumed;-is-in-writing-end-signed ‘by-the

party-to-bea-charged-or-by-his-agents

21162:~-No-presumption-or-inference-extasted-prisr-to-September
iS;-iShS;-or*exiata-ﬁfﬁcr-ﬁhat~date;*thnt~a—memberuof-a"nonprOfit
aszociatien-has-censented-cr-agreed-to-the-incurring-of-any-obiiga-
tion-by-the-association;-frem-the-fact-of-joining-or-heing-a member

of-the-association;-or-sizning-ita-by=taws:



21103, --Nobwithetanding-any-other-evidenee -of-legiclative
intapty-it-is-the-controiling-legiclative-irtent -that-if-any
provision-of-thic-ghaptery-or-the-upplication-thercof-So-any
persoR-oF-eireumstoncay-is-held-invalidy-$the-romainder--of -the
chapier-and-the-appliaation-of -sweh-provisicn-fo-pergens-and
sirevmAtaners-sthar. than-these-as-to-which-i4-is-held-invalidy-ghatl

net-be-affested-thoreby,



SEC, 8. Chapter 2 {commencing with Section 21100) is added

to Part 1 of Title 3 of the Corporations Code, to read:

CHAPTER 2. .LIABILITY OF MEMBERS
21100, A member of g nonprofit association i1s not Individually
or perscnally liable on any contrect eptered inte in the .nsme of
and on behalf of the association unless such member assumes such
1iability by contract and the contract or some note or memorandum
thereof, specifically identifying the contract whiech is assumed,

iz in writing and signed by the party to be charged or his agent.

21101. A member of a nonprofit asascciation is not liable
for the negligent or wrongful act or cmission of an officer, agent,
or employees of the asscelation unless such mewber participated
in, authorized, or subsequently ratified the negligent or wrongful
act or omission. Authorization or ratification of a negligent
or wrongful act or omissicn may not be inferred merely from the
fact of Joining or being a member of the association or signing

its by-laws.
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SEC. g.Secticn 21200.5 of the Corporaticns Code is amended to
read:

21200.5. Any vnincorporated association that is an
organized mediecal society Llimiting its membership to doctors
of medicine who are licensed physicians and surgeons and that has
as members a majority of the eligible physicians and surgeons
residing in the area in which it functions {which must be at least
one county) mey, without incorporation, purchase, receive, own,
hold, lease, mortgage, pledge, or encumber by deed of trust or
otherwise, manage and sell all such real estate and other property
as may be convenient for the purposes and shjects of the associa-
tion. The-mexbers-of-any-such-unincovporaied-asdogiation-are-ned
individuallyagr-pe?aenally—liable-far-dehts~er—li&bil&tiesuaantgaated
ar-ineuprea-by_the-asaaaiatien-in~the~aequisit;ennafalandsnas-;aageg7
er-the-purehasey-leasingy-construationy-ropairing-or-furnishing
nf-buildings-or~9ther-stxuetures-to-be-used»fer-the-purgeses-quthe
aggociatiop.or-for-debis-or-lisbilitieg-aoniragted-or-ineurred-hy
the-agsocintion-in-the-earrylng-out-or.porformance-of any-of-its
PUFposes; - -provided,y -that-guch-purpeses. are-within-the-purpeoses

siated-in-Soction. 21000 of - this.part.
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SECTTON 1. Section 388 of the Code of Civil Procedure is
repealed.

388y - -When-twe-sr-Bere-persensy-assoeiatad-in-any-businessy
;mmt-mh-‘nnimu-nhr-a-um—?m,-uh-thn-it-tmﬁnl-
the—nms.ot-uuh-psrnnl-u-m,-thc-q?.uaeiatu-uy—h-nul—'by—sueh
SLUNSN-RANE y - the - SLMRONE- in-sush-cadni e ing-served -on-sne-or-nore
of-the-asuesiabess-and-the- judgnant-in- the-ackion-shaii-bind-the
jeint-preperty-of-all-the-assesiates; -and-the-individuai-propersy
sf-$he-party-er-pariiss-served-with-processy-in-the- sane-nanner-as
$£-all-had-beon-namsdedefondant s-and-hed-boon-susd-upon-their
joins-1iabilityy
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8EC. 2, BPection 388 is added to the Coda of Civil Procedure,
to reesd:

388. (a) As used in this section, "unincorporated assooiation"
means any unincorporated organiszation engaging in any activity of any
nature, whether for profit or not, undéer a common name. The temm
includes, by way of illustration but not way of limitation, a joint
Qtock company, labor union, partnership, church, fraternal order, or
club, unless such organization is incorporated.

{(v) An 'uhineorporated association may sue and be sued in its

conmon neme.

(c) A judgment egainst an unincorporated associavioa binds only
the property of the association and dpes not bind the individusl
property of a member of the association, If a Judm;:t iz rendered
egaingt the unincorporated essociation and also against & member of
the association for the same injury, damage, or loss, execution shall
not issue against the individual property of the mewber unless
execution against the property of the imincorporated association
has been returned wholly or pertially unsatisfied.




SEC, 3. Section 395.2 is added to the Cods of Civil Procedure,
to read; o |

395.2. If an unincorporated association has filed a certificate
vith the Secretary of State pursuant to Section 22503 of the
Corporations Code listing its principal off:l._qn or place of business
in this state, the proper county for the trial of an action against
such unincorporated assoclation is the same as it would be if the

unincorporated association were a corporation.




8BC. % Section 410 of the Code of Civil Procedure is
amended to read:

410. The summons may be served by the sherﬂ’r, a constable,
or marshal, of the county where the defendant is fourd, or any
other pei-soh over the age of 18, not a party to the action. A
copy of the complaint mist be served, with the summons, upon each
of the defendants. When the service is against a corporation, or
against an unincorporated a.ssocis_tip_n in an action brought under
assoeinies-eondueting-business-undoy-a- cormon-samey - in-the-pansey
aﬁthm;a_aa-by Section 388, there shall appear on the copy of the
summons that 1s served & notice stating in substance: "To the™ - .
person served: You are hereby served in the within action (or
proceeding) on behslf of (here staté the nawe of the cbrporetion
or the unincorporated association esmmon-same-under-vhieh-Wusiness
is-eondueted-hy-ihe-assoeiates) as 8 person upon whom the summons
and a copy of the complaint mist be served to effect service against
said party under the proviasions of (ihere state appropriste provisions
of Séction 388-er 411) of this code.” When service is intended to
bemueuponsaidpersonuanindivﬁdmlaaweuasapersonupm
vhom service must be made on behalf of said corporation or said
association assseiases , said notice shall also indicate that
servi&e i3 had upon said person as an individual as well as on °
behalf of said corporation or said association asseeisses . Ina
case in which the foregoing provisiohs of the section require that
notice of the capacity ¢in which a person 1s served emst &ppear on
the copy of the.summons that is serv?d, the certificate or affidavit

T




of servise must recite that such notice appeared on such eopy of
the sumnons, if, in fact, it 4id appear. When service is against

& corporation, or against an unincgmrated association in an
action bmg under aasseiates-eeﬁuethg-u-huimc—uﬂer-n
eama-nane;-in»theummr-mthaﬁspﬂ-w Section 308, and notice
of that fact does not appear on the copy of the susmmons or a recital
of such notification does not appear on the certificate or effidavit
of service of process as required by this section, no default may
be taken against such corporation or such association asseeisies .
When service is made upon the persoh served as an indivimﬁi a8
well as on bebalf of the corporatioh or association asseeimies
cenducting-a~-business~under-a-common-nane , and the notice of that
fact does not appear on the copy of the suzmons or a recital of

such notification does not appear in the certificate or affidavit

of service of process as required by this section, no default may
be taken against such person.

When the summons is served by the sheriff, s conatable or
marshel, it mst be returned, with his certiffcate of its service,
and of the service of a copy of the complaint, to plaintiff if he
is acting as his own attorney, othei-w:l.ae to plaintiff's attorney.
When 1t 18 served by &any other perdon, it mist be returned to the
same place, with the affidavit of such person of ita service, and
of the service of a copy of the eonq;laint.

If the summone is lost subssquent to service and before it is
returned, an affidavit of the official or other person making
service, showing the facts of service of the summons, may be
returned in lieu of the summons and with the same effect as if the

namons vere itself returnad.
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SEC. 5. Section 411 of the Code of Civil Procedure is amended
to read:

411. The summons must be served by delivering a copy thereof
as follows;

1. If the suit 1s ageinst a domestic corporation: to the
yresident of other head of the corporation, & vice president, a
secretary, an assistant secretary, general mavager, or & person
designated for service of process or authorized to receive service
of process. If such corporation is: a benk, to any of the foregoing
officers or agents thersof, or to a cashler or an assistant cashiery
thereof. If no such officer or agent of the corporation can be
found within the etate after diligent eearch, then to the Secretary
of gtate as provided in Sections 3301 to 3304, inclusive, of the
Corporations Code, unless the corporation be of a clase expressly
excepted from the operdtion of thosé sections.

2, If the suit 1s against a foreign corporation, or a non-
resident Joint stock company or association, doing busipess in this
state; in the manner provided by Secticns 6500 to 6504, inclusive,
of the Corporstions Code.

2., I,  the suit is against an unincorperated associa-
tion that hes designated an agent for the purpose of receiving

service as provided irn Section 22503 of the Corporations Code:

to such agent. If no such sgent has been designated prior to the

coymencement of the action, or if speh agent cannot be found




within the state after diligent gearch, then to any one or more of

the association's members and by malling a copy thersof to the lust

known mailing address, if any, of the principal office or place of

business of the assoclation.

3. If against a minor, under the age of 14 years, residing
within thig state: to such minor, personally, and also to his
father, mother, or guardian; or if there be none within this btate,
then to any person having the care or control of asuch minor, or
with whom he resides; or in whose sérvice he 1z employed.

L, If sgainst a person residing within thie state and for
whom & guardian or conservator has lgean appointed: to such
person, and also to his guardisn or conservator.

5. Except as otherwise specifically provided by statute, in
an action or proceeding egainst a local or state public sgency,
to the clexrk, secretary, president, presiding officer or other
head thereof or of the governing body of such public agency. "Publie
agency” includes (1) every city, coﬁnty, and city and county; (2)
every public agency, authority, board, dureau, co:miﬁaion, COrpora-
tion, district and every other political subdivision; and (3) every
department and division of the state.

6. In all cases where a corpozation has forfeited its charter
or right to do business in this state, or has dissolved, by delivering
a copy thereof to one of the persong who have become the trustees
of the corporation and of its stockholders or members; or, in s proper

case, as provided in Sections 3305 &nd 3306 of the Corporations Code,




7. If the suit is one brought against a candidate for
public office and arises out of or in connection with any matter
concerning his candidacy or the election laws and saia
candidate cannot be found within the state after diligent
search, then as provided for in Section 5% of the Elections Code,

8, 1In all other cases to the defendant personally,
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SEC, & Section 1030 of the Code of Civil Procedure 1is amended
to read:

1039. When the plaintiff in an action or speciel procééding
resides out of the State, or is a foreign corporation, er is an

unincorporated association wherever situated which is bringing the

action or proceeding in its common name, security for the costs and

charges, which may be awarded against such Pleintiff, may be .
required by the defendant. When required, all proceedings in the
action or speclal proceedings must be gtayed until an undertaking,
executed dy twe or more persons, is filed with the clerk, or with
the judge 1f there be no clerk, to the effect that they will pay
such costs and charges as may be“award#d against the plaintiff by
Judgment, or in the progress of the action or special proceeding,
not exceeding the sum of three hundred dollars ($300). A new or
an additional undertaking may be ordsred by the court or judge,
upon proof that the original undertaking is insufficient gsecurity,
and proceedings in the action or special proeeeding staysd until
such new or additicnal undertaking is exscuted and filed. Any
stay of proceedings granted under the provisions of thiz sectien
shall extend to a period 10 days after service upon the dsfendant of
written notice of the filing of the reduired undartaﬁing.

After the lspse of 30 days from the service of notice that
security is required, or of an order for new or additional security,
upon proof thereof, and that no undertaking as required has been filed,
the court or judge, may order the action or special proceeding to be
dismissed.

o



SEC, 7., Part 3 (commencing with Section 22500) 1s added

to Titles 3 of the Corporations Code, to read:

PART 3. UNINCORFORATED ASSOCYATIONS
22500. As used in this part, "unincorporated association" msans
any unincorporsted organization engaging in asny activity of any
nature, whether for profit or not, under a common name. The term
includes, by way of illustration but not by way of limitation, a
joint stock company, labor union, parthership, church, fraternal

order, or club, unless such organization is incorporated.

22501. An unincorporated associetion is liasble for its
negligent or wrongful act or omission, &nd for the negligent
or wrongful act or omiesion of its orfj.cer, agent, or employes acting
within the scope of hie office, agency, or amployment, to the same
extent as if the association were a legal entity. Nothing in this
section affects the liabllity between partners or the liability

between a partnership and the partners. therein.

22502, An unincorporated association is liable on any contract
executed in the name of and on behalf of the asscciation by a person

authorized by the association to execute the contract.

22503. (a) Any unincorporated agsociation may file with the

Secretary of State on 2 form prescribed by him a statement designating,
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ags the agent of such unincorporated association for the piir;:ose
of service of process, any netural person residing in this state,
setting forth his c&nplete business or residence address. The
assoclation may at any time file a new statement which designates
a different agent for the service of process and such filing shall
be deemed to revoke the prior designation.

{b) Any unincorporated association may file with the Secretary
of Sta-.te-on a form prescribed by him a certificate listing tha
location and mailing eddress of the assqciation's principal office
or place of business in this state. The ass;ciation may at any
time file s new certificate showing a. new Vlocatim orr mailing
eddress of ite principal office or plﬁce of bhusiness 111 fhis state.

(¢) The Secretary of State shall prescribe a form that will
permit the statémeént referred to in subdivision {a) and the certificate
referred to in subdivision (b) to be combined in one document.

(d) For filing the statement referred to in subdivision (a)
or the certificate referred to in subdivision (b) or the combined
document referred to in subdiviasion {c), the Secretary of State
shall charge and collect the fee piesnribad in the Government Code

for designation of an agent for the purpose of service of process.

~11-
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SEC.8.. Chapter 2 {commencing with Section 21100) of Part 1
of Title 3 of the Corporations Code is repealed,

Rote, Chepter 2 reads as follows:

CHAFIER-2y~~-hIABIE ITY- P -MEMRERS
211697 -~Members-of -a-nonprofit-assecintion-are-net
individuaily-or-personaily- iisbie--for+debts-or-1iabdilttien-contracted
. or- incurred-by-the-essociation-in-the-scquiaition-of-lands-er-ieases
ar- ehe-purchaee-,—,-'1easing;-dei:li5nﬂ.l_qg; -pianning;-architecturai-super-
vinion;-ereetion;-constructibny-repatr;-or-furntshing-of-buiidings
?l'-othu- structuresy-to-be-used.for-the-purposes-sf-the-association,
21101, . .Any. coniract-by-which-a-menber-of-a-nenprafit
mncutimnﬁiﬂ B-any.#uch-debt-or-1abiiity-is. invalid-unless
sne-eans:aAs—ar¥Qd;;—aﬁi-ar—nnneruuauurthereafyaapeei!ieaiisa4¢.-ti-
i'y!.ng-tha-nstlaet-whieh-isj assumed; - 8- in-weiting-and-sdhed by-the
| parﬁy-te-‘bo-ehargé&-ai-by-hia-agent:
21102;-~No-presuspbisn-or-inferends-existed-priss-to-Septiader
155-3945; -or-extats-after-that-date; - that-a-membar-of-A-MANpFofit |
assectation-has-conselibed-or-agréed-to+the-tneursing-of-any-sutiga-
tion-by-the-association;-frem-the-fact-of-joining -or-béttig-a-ndnbér

of-the-agssciation;-or-sirming-ita-by=tarrss




)

21103, - -Notwithetanding-any-ether-evidenee -of-legiglative
intenty-it-is-the-gontrolling-legislative-intent-that-if-any
provision-of-this-ehqpter,-er-the-appiieatian~theneef-%e-aay
person-or-ecirsumstancey . -is-held-invalidy-ihe-remainder-of-the
shapier-and-the-applicatisn-of -such-provision-to-persens-and
cirsumstanees-éther‘than,thoss-aa-te-whieh-it-is-helﬂ-invalidi-shall

net-be-affected.-thereby.




SEC, 9. Chapter 2 {commencing with Section 21100) is added

to Part 1 of Title 3 of the Corporations Code, to read:

CHAPTER 2, .LIABILITY OF MEMBERS
21100, A member of & nonprofit association is not individually
or personally lisble on any contract entered into in the .nnmaféf_
and on behalf of the association unless such member assumes suth"-
liability by contract and the contraét or scme note or memorandum
theresf, specifically identifying the contract which is assumed,

is in writing and signed by the party to be charged or his agent.

21101, A member of a nonprofit association is not liable
for the negligent or wrongful act or.dmiasiun of an officer, agent,
or employee of the association unlessjsuch nenber participate&
in, authorized, or subsequently ratified the negligent or wromgful
act or omission., Authorization or ratification of a negligent
or wrongful act or omission may not be inferred merely from the
fact of joining or heing a member of the association or sigaing

its by-laws,

w1l
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SEC. 10.8Secticn 21200.5 of the Corporations Code 15 amended to
read:

21200.5. Any unincorporated sssociation that is an
organized medical society limiting its membership to doctors
of medicine who are licensed physicians and surgeons and that has
as members a majority of the eligible physiciasns and surgecns
residing in the area in which it functions (which must be at least
one county) mey, without incorporafion, purchase, receive, own,
hold, 1ease, mortgage, pledge, or encumber by deed of trust or
otherwise, manage and sell all such renl estate and other property
as may be convenient for the purpoges éand objects of the associa-
tion., The-members-of-any-such-unineorporated-assceiation-ave-not
individual;yaor-pepsonallyuliable-#ar-debts—ar-;iabi;it1ea~een£r§cted
ar-ineurned-byuthn-asaaeiatian-in-ths~¢aquisition~afulands—or-lo&sei
ar-the-pu;ehase,-leasing,-eanstsuetien,-sﬁpaising-or-furnishing
a£~bu11dings-or-other-stsuatures-téabefused~£9§-the-pu:poses-afuthe
assnaiatian-o:-#er—dabts-gr-liabilities-aantraqted-er-ineurroé—by
the-asscciatioﬁ-in-thn-earrying-edt-oreﬁnrfesnance-efuany;af~ita
PUTPOSOS; - -provided, -that. such-purposes-are-within-the-purposes

stated.in-Seeilon-R1000-of-this-part.
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