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##36(L) L/28/66
Memorandum 66-19

Subject: BStudy 36(L) - Condemnation Law and Procedure (The Right to
Possession Prior to Final Judgment)

Attached to this memorendum iz & revised draft of legislation on this
subject (white pages) and a revised constitutional smendment (g:een pages).
The revisions reflect the determinations and suggestions of the Commission
at its April meeting. The comments to the particular sections have also
been revised in accordance with the changes made. The material is generally
in the same arrangement and orgenization as that considere& at the April msctin~.

THE CONSTITUTIONAL AMENDMERT

This draft of proposed Section 14, Article I, of the California
Constitution (green pages) would carry out the previous determinations of
the Commigsion and would conform to the drafting suggestions made at the
April meeting. This draft would reduce the existing prolix and confusing
language of the section to four propositions, as followss

Subdivision (a). The first sentence of this subdiviaion astates, in

£ime-honored language, the requirements of "public use" and "just compensation.”
The requirement that compensation bve "first made to, or paid into court for,
the owner" is retained as the Commission's position is that any provisions
on possession prior to final judgment should be accompanied by provisions
requiring deposit end authorizing withdrawal of the funds,
Tncidentally, the proposed changes in this section would not affect
the flourishing body of California law on "inverse condemnstion.” That body
of law exists and grows in spite of, rather than because of, the constitnti-m-"

requirement that compensation be first made before the teking or demaging oFf

property.
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In the second sentence of this subdivision, the reference to Seetion
23a of Artlele XII is necessary because that section authorizes the Public
Utilities Commission to determine compensation in takings of public'ﬁtility
property (in other words, property already devoted to a public use).
Readoption of Section 14 without the qualification might be considered to
require jury trial in all cases. In other respects, the sentencé:clarifies
the meaning of the existing unfathomable language specifying that, "compense-
tion shall be ascertained by a jury, unless a jury be waived, as in other
civil cases in a court of record, as shall be prescribed by law."

Subdivision (b). This subdivision restates the existing authorization

for irmediate possession in right of way and reservoir cases. The sub-
division has been restated to conform to various suggestions as to language
made at the April meeting, and to delete any specific authorization

for the Legislature's placing limitations upon exercise of the prerogative
conferred by the subdivision.,

Subdivision (¢). This subdivision reflects the determination of the

Commission in 1961, and subsequently, that the Legislature should be empowered
to legislate upcn the subject of possession prior to final judgment free of
restrictions, providing thet probsble just compensation is first deposited
into court for the owner.

Commissioner McDonough had suggested preparation of an alternative
draft that would not contain this explicit grant to the Legislature of
the power to extend immediate possession. The alternative gmendment would,
however, delete all obsolete materisl and clarify existing law. A possible
amendment, attached to this memorandum as Exhibit I {pink pages), would

carry out this suggestion. The essential difficulty with such an amendment
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is that in view of the unusual history and various interpretations of
Section 14, it is difficult to meke any changes in the section without
resolving the open question whether the Legislature may authorize immediate
possession in cases other than those specificelly mentioned., The Cormission
would not want to recommend an smendment that explicitly denied such power
to the Legislature. Hence, Exhibit I merely states the essentials of the
section and leaves substantially unchanged the existing languasge respecting
immedjate possession in right-of-way and reservoir cases. An alternative
idea would be to delete subdivision (c¢) from the proposed draft, Again,
however, that would leave unresolved the constitutional question of immediate
possession in other cases. It would seem, therefore, that any revision of

Section 14 must make some determination of the question,

THE PROPOSED LEGISLATION

General;z .

All of this proposed legislation has been revised to carry ocut the
viewsrexpressed at the April meeting. The comments to the particular sections
have been revised mccordingly and set forth the intended effect of the
changes., As in the former draft, the proposed legislation disposes of all
sections dealing with deposits, immediate possession, and possession after
Jjudgment.

Chapter 1 (deposit of probable just cqmgensation}

This chapter has been revised to delete any provision for deposit by
the condemnor of segregated amounts for particular interests in the property.
That earlier suggestion was intended to make it appropriate to csuse interest
to cease on any amount deposited to obtain immediate possession. In keeping

with the Commission's finding that such deposits by the condemnor are
-3-
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impractical, the amendments to the section of the Code of Civil Procedure

governing interest (Section 1255b) have been revised to permit interest

to accrue on deposits made to obtain immediate possession unless such deposits
ere witkdrawn. i

Proposed Section 1268,03 hes been revised to require service of notice |
of the making of a depqéit. There 1s no compgrable provision in exlsting
law, but there probably should be, as all deposits are now subject to
withdrewal, Further, under this proposed legislation, deposits may de
made whether or not an order for immediate possession is obtained,

The drafts of Bections 1268,04-1268.06, dealing with withdrawal of the

deposit, have been extensively revised in the interest of clarity without
substantive change,

Trmediate possession

As in the earlier draft, three distinct provisions have been made for
possession upon ccmmencement of the proceeding., Proposed Section 1269.01
substantially continues existing practice in right of wayland reserveir
cases, Section 1269.02 provides for immediate possession, also by ex parte
procedure, in all cases in which the condemnor's resolution iz conclusive
evidence of the necessity for the taking, Section 1269.03 provides a noticed
motion procedure for cbtaining possession in other cases.

In keeping with the Commission's suggestions, these sections have been
revised to state their provisions as substantive law, rather than as
requirements for motions, order, and other pleadings. These sections have
also been revised in an effort to eliminate any possible confusion between
the three distinct provisions and their ranges of application.

Proposed Section 1269,05, requiring 90 days' notice to occupants, has
been substantially changed from the earlier draft, This draft is substantially

L
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in the form of the proposed federal legislation, and simply etates public
policy in the matter. The sole consequence attached to the condel_nnor_'s
failure to have given such notice is that such failure mey be taken into
account by the court in vacating or granting an order for- immediate possession
in cases other than those involving rights ¢f way or reservoirs. At least

the section woulé provide a convenient vehlele for conforming California

1aw to the feders) proposal if the latter should be enacted.

Szction 1269,06, permitting the defendant to obtain an. order determining
probable just compensation, has also been substantially changed, In this
draft of the proposed section, the sole consequence of the condemnor's
failure to deposit the determined amount is that interest would begin to
accrue 20 deys after the entry of the order. Code of Civil Procedure
Secticn 1255b has been changed accordingly,

Pogsession after judgment

The former draft of proposed Sections 1270.0L through 1270,8 have been
extensively revised, in the interest of cla.rit:,rland precision, without
substantive change. The staff has considered the gquestion whether
gecurity for withdrawel of a deposit after judgment should ever ba required.
Such a requirement can be easily added, but it would complicate procedure
in thet notification and an opportunity for hearing would have to be afforded
the condemnor. Under existing procedure, withdrawal after Judgment 15 &
very simple matter. Further, the condemnor would probably be required to
pay any bond premiums entailed. Also, the condemnor 'noy has the unfettered
option whether to make a deposit after Judgment, Accordingly, the staff

would suggest that such a requirement not be incorporated.
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Code of Civil Procedure Section 1249 (date of valuation) !

This draft of Code of Civil Procedure Section 1249 implements the
Commission's determination that the date of wvaluation should be a date
six months from the beginning of the proceeding. The extensive comment
to the section generally explains the effect of such a date of valuation !
and the alternatives provided in the section. Subdivision (b) of this
section permits a plaintiff to establish an earlier date of valuation, in
all cases, by depositing probable just compensation., Subsections (e) and (f)
continue in effect the existing provision that if the issue of compensation
is not tried within one year, without fault of the defendant, the date of

valuation is the date of trial. Subsection {g) reverses the result of

the gggggg decision, unless the condemmor preserves a date of valuation by
deposit made either before or after judgment. Subdivision (h) is a revision
of the statutory language, previously considered by the Commission, thaf
would require that a diminution in market value resulting from the public
improvement itself be taken into account in assessing compensation and damages.
In form, this language is very similar to the proposed federal legislation

and to measures adopted in other states,

Code of Civil Procedure Secticn 1249.1 {risk of loss)

This section has been amended to provide that when the defendant
withdraws any portion of the deposit, and vacates the property, the risk
of loss shifts to the condemnocr in the same way thal the risk is shifted
when the condemhor takes possession pursuant to an order for pessession.
In keeping with the Commission's earlier determination, th: language requires

that the condemnor be notified in writing of the vacation of the property.
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Firal order in condemnation (Code of Civil Procedurs Section 1253)

This section, dealing with the finsl order in condemnation, has been
revised simply to correct internal references to other statutes.

Abandonment {Code of Civil Procedure Section 1255a)

This section has been amended to provide a uniform rule goverhing
expenses, attorney's fees, and appraiser's fees, The changes also delete
the existing provision that none of the expenses, other than attorneyis
fees, can be recovered if the sction is dismissed 40 cor more days pfior.;
to pretrial.

Payment of interest (Code of Civil Procedure Section 1255b)

In addition to clarifying the uncertain effect of subdivision (b) of
this section, the changes incorporate changes proposed by Mr. Carlson
of the Department of Public Works. The purpose and effect of these changes
are well stated in the letter from Mr. Carlsen, attached to this memorandum
as Exhibit II. Subdivision (c) of the section, as proposed, would carry
out the first change, and subdivision (d)(1), the second change.

New trial and appeal (Code of Civil Procedure Section 1257)

This section is changed merely to delete obsolete matter and to incorporate
a provision (subdivision (b)) formerly misplaced in Code of Civil Procedure
Section 125h,

Condemnation Deposits Fund (Government Code Ssctions 1H6425-16427)

This material has been revised in the interest of clarity, removed
from Code of Civil Procedure Section 1254, and placed in an appropriate part
of the Govermment Code,

Park snd Playground Act of 1909

These two sections of the Park and Flayground Act of 1809, and the
following two sections of the Street Opening Act of 1503, are the only

-7-




provisions in Californie statutory law providing & date of valuation

differing from that set forth in Code of Civil Procedure Section 1249,

The discrepancy between them and the provisions of Code of Civil Procedure
Section 1249 arises from changes made in Section 1249 that have not been
reflected in these isclated and specialized sets of provisions for condemnation.
The changes wéuld conform the sections to the changes made in Section 1249,

Respectfully submitted,

Clarence B. Taylor
Special Condemnation Counsel
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PROPOSED LEGISIATTION

TITLE 7.1, DEPOSIT OF PROBABLE JUST COMPENSATION PRICR TO JUDGMENT;

OBTAINING POSSESSION PRICR TO FINAL JUDGMENT

CHAPTER 1. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO
JUDGMENT

]268001;‘

1268,02,
1268.03;
1268.0k.
1268.05.
1268.06,

1268007‘

12&‘08.
12@.@6

1268.10.

Order determining amount of probable Just
compensation

Increase or decrease in amount of deposit
Service of notice of deposit

Application for withdrawal of deposit
Withdrawal of deposit

gecurity when amount in excess of origimal
deposit withdrawn

Withdrawal & waiver of all defenses except
claim to greater compensation

Repayment of amount of excess withdrawal

Amount of deposit or withdrawal indamisaible
in evidence

sit in State Preasury unlesg ctherwife re-
quired

CHAPTER 2. POBSESSION PRIOR TO JUDGMERT

1269.01.,
Esgim .

1269.03.
1269‘01"-
1269s°5 '

Possession by public entity for right of way
or reservolr

Possession where plaingtiffis detertpication of
necesglty is concluelve

Possession in other cases
Sexrvice of the order for possession

Notice tao occupants

| =1 & w1

10

W
15
15

7

25
28




1269.06.
1269-{)74-

Deposit and possession on motion of defendant

Right of plaintiff to appeal from Jjudgment not
walved

CHAPTER 3. POSSESSION AFTER JUDGMENT OR PENDING AFPEAL

1270.01.

1270.02.
1270.03.
1270,0k.
].2'-70.-.05.
1270;06;
1270.07.
1270.08.

required as

Application for order to take possession after
judgment or pending appeal

Order for possession

Service of order

Increase or decreagse in amount of deposit
Withdrawel of deposit

Making possession does not vaive right of appesl
Repayment of amount of excees withdrawval

Deposit in State Treasury unless otbervise

e

AMENTVENTS {COTE OF CIVIL PROCEIURE) ¥

C.C.F,

C.C.P.
C.C.F.
C.C.F.
C.C.P,

C.C.P.

b

§ 1249. Date of valuation

§ 1249.1. Risk of loes

§ 1253. TFinal order of condemndtion
§ 1255a. Abandonment

§ 1255b. Interest

§ 1257. HNew trial and appeal

ADDED SECTIONS (GOVERNMENT CODE)

16,'"2 5 [ ]
16426,
16h27.

ARTICIE 9. CONDEMNATION DEPOSITS FUHRD
Condemnation Deposits Fund
Investment of fund
Apportionment and disbursement of fund

wii=-

P

43 \
43 €

49
50
51
54
57

58
29
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AMENDMENTS { GOVERNMENT CODE)

Govt. Code § 38090

govt. Code § 38091 .

AMENTMENTS (STREETS AND HIGEWAYS CODE}

S. & H. CODE § 4203.

S. & H. CODE § 420k.

REPEALS
C.C.F.
C.C.P.
c.C.P.
C.C.P.

c' c.?l

§ 1243. L

§ ]2""3.5‘
§ 1243.6.
§ 1243.7.
§ 195k.

OPERATIVE - DATE

By vhom and for what purposes lmmediate
posseseion may be taken

order of immediste poesession

Deposit in State Treasury unless
otherwise directed

withdrewel of deposit

Possession after ,judgnént or pending

‘sppeal

PROPOSED CONSTITUTIORAL AMENDMENRT

Article I, Section 14

-ili-

61

63
65

67

70
TL

75
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PROPOSED LEGISLATION

An act to amend Sections 1249, 12k9.1, 1253, 1255a, 1255b, and 1257 of, to add

Title 7.1 {commencing with Section 1268.01) to Part 3 of, and repeal

Title 7.1 (commencing with Section 1268) of Part 3, and Sections

1243k, 1243.5, 1243.6, 1243.7, and 1254 of the Code of Civil Pro-
cedure, to amend Sections 36090 and 38091 of, and to add Article 9

{ commencing with Section 16425) to Chapter 2 of Part 2 of Division &
of Title 2 of the Govermment Code, and to amend Sections 4203 aerd L2ok

Streets and Higmmi's Code, relating to eminent damain.

The people of the State of California do enact as follows:

SECTION 1. Title 7.l (commencing with Section 1268) of Part 3
of the Code of Civil Procedure is repesaled.

Comment. Title 7.1 (commencing with Section 1268) was added to Part 3
of the Code of Civil Procedure by Chapter 1151, § 1, of the Statutes of
1965. BSection 7 of that chapter provides that the title is repealed on the
effective date of the Evidence Code. The Evidence Code becomes effective
Jamuary 1, 1967, and Sections 810-822 of that code, pertaining to evidence
in eminent domain proceedings, supersede the content of this title, The
title, and included section numbers, are superseded by a new Title 7.1,

desling with deposits and posBessicn. in eminent dcmain yrocesdings:.
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SEC, 2. Title 7.1 (commencing with Section 1268.01) 1s added
to Part 3 6f the Code of Civil Procedure, to read:

TITIE 7.1. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR 30 _JUDGMENT}

OBTAINING POSSESSION PRICR TO FIFAL JUDGMENT

Comment, This title consiste of three chapters:
Chapter 1 (commencing with Section 1268.01), which relates to the

depoeit of the probable jJust compensation which will be made for the taking

- of the property and eny damages incident thereto. (This chapter reastates

the substance of Code of Civil Procedure Sections 1243.6 and 1243.7 and the
portions of Section 1243.5 that relate to the deposit and withdrewal of
probable just compensation.)

Chapter 2 (commencing with Section 1269.01), which relates to the order
for poassession prior to judgment. (This chapter supersedes the provisions
of Code of Civil Procedure Section 1243.4 and the portions of Code of Civil
Procedure Section 1243.5 that relate to the order for possession prior to
Judgment. }

Chapter 3 (commencing with Section 1270.01), vhich relates to the order
for possession after Judgment or pending appeal. (This chapter supersedes
the portions of Code of Civil Procedure Section 1954 which relste to the
order for possession after judgment or pending appeal. )
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CHAPTER l¢ DEPOSIT OF PROBABLE JUST COMPERSATION PRIOR TO JUDGMENT

Cocmment. The condemnor may deposit the probable just compensation
which will be made for the taking of the property and any damage incident
thereto at any time after fiitng the catplaint apd prior to the entry of
Judgment; whether or not possesslon of the property is to be taken prior
to jJudgment. The deposit under this chapter has several effectas: First,
the deposit 1s a condition to obtaihing an order for possession prior to
Judgment. See Sections 1269.01(b), 1269.02(b), 1269.03(a)(3), 1269.06(»).

~ Becond, the date of valuation is determined in scme cases by the date that

the deposit 1s mades See Section 1249({b)s Thixd, the riek of loss shifts
to the condeymor when the defendant withdrews any pertion of the ameunt
deposited, moves fyoh the property, and notifies the plaintiff in writing
that he has moved. See Secblon 12491(d),

o deposit in cases vhese posoceasion after Judgpent-or pendlng appast
is soupht 1s mot determined by Chaptepr 1, tut is covered by Chgpter 3
{cormeneing with Section 1270.01)s -

Y




1268.01. Order determining amount of probable just compensation

1268.01. (a) In sny proceeding in eminent domain, the
plaintiff may, at any time efter filing the conplaint and
prior to entry of judgment, apply ex parte to the court for anm
order determining the probable just compensation for the property
and any demage incident to the taking of the property. Upen such
application, the court shall make and enter iis order determin-
ing prcbable just compensation for the property or, if reguested
by plaintiff, for each separate interest in the property.
{b) At any time after the making of the order and prior to
entry of judgment, the plaintiff may deposit the amount or
amounts specified In the order. Such deposit may be made whether
or not the plaintiff applies for, or is authorized by lew to
apply for, an order for possession.
Comment. Thie sectlon restates the substance of Code of Civil Procedure
Section 1243.5(a) except that any condemnor, not just those having the right

to take possession prior to Judgment, may make a deposit.
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1268.02. Increase or decrease in amount of deposit
1268.02, At any time after the court has made sn

order determining probable just compensation, the court may,

upon motion of any party, redetermine the amount or amounts if

it determines that probable just compensation differs from

the amount or amounts previously specified. If the plaintiff

has taken possession of the property, snd an increase is

determined, then the court shall order the emount deposited

increased accordingly. Prior to judgment, the amount

deposited may not be reduced to an amount less than that

already withdrawn by the defendants.

Comuent. This section restates without substantive change the
provisions of Code of Civil Procedure Section 1243.5(4) except that

reference to the order for possession is eliminated.
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1268.03. Service of Totice of deposit

1268.03. If the plaintiff deposits the amount
determined by order of the court, the plainmtiff shall
serve a notice thet the deposit has been made on all
of the other parties to the proceeding. Serviece shall
be made on such parties in the same manner as is provided

in Bection 1269.0k for service of an order for possesalon

prior to judgment.

Comment. This section is new. It requires the condemnor to
sexrve a notice of the deposit upon the other parties to the proceedino
to faecilitate their withdrawal of the funds,
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1268.04. sApplication for withdrawal of deposit

1268.0k, At any time after the plaintiff has deposited the
amount determined by order of the court, any defendant may
apply to the court for the withdrawal of all or any poption of the
amount deposited for his property or property interest. The
application shall be verified, set forth the interest of the

applicant in the property, amd request withdrawal of a stated

amount, The applicant shall serve s copy of the appllcation on the

plaintifs. -

Comment., This section restates existing law, The first sentence
resiates the substance of the first sentence of Code of Civil Procedure
Section 1243.7(a). The second sentence restates the first sentense
of Code of Civil Procedure Section 1243,7(c). The third sentemce 1s the

same a8 the first portion of the second sentence of Code of Civil Procedure
Section 1243.7(c).
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1268.05, Withdrawal of deposit

1268.05. (a) When an application for withdrawal is made,
the court shall order that portion of the amount applied for,
which the applicant is entitled to withdraw under this chapter,
to be pald to the applicant from the money deposited in connee=
tion with his property or property interest. No withdrawal shall
be ordered until 20 days after service of a copy of the applica-
tion on the plaintiff, or until the time for all objections has
expired, whichever is later.

{b) Within the 20-day period, the plaintiff may file
objections to withdrawel on the grounds:

(1) That an undertaking should be filed by the applicant
or that the amount of, or the sureties upon, an undertaking are in-
sufficlent; or

(2) That other persons are known or believed to bave inteessts
in the property.

{c) If cbjections are filed under paragraph (2) of subdivision
(b), the plaintiff shall serve or attempt to serve on such other
persons a notice that they mey appear within 10 days after such
gservice and object to the withdrawel. The notice: shall advise such
persons that thelr failure to object will result in walver of any
right to the amount withdrawn and any further rights against the
plaintiff to the extent of the amount withdrawn. The plaintiff shall

- report to the court (1) the names of persons served and the dates of

service, and (2) the names and last know sddresses of persons nut

gserved. If the plaintiff reports to the court that it has been

unable to serve persons known or believed to have interests in
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the property, withdrawal shall not be ordered unless and until the
applicant causes service to be made. Persons served shall have nro
cleim against the plaintiff for compensation for the property taken
or any damage incident to the ftaking to the extent of the amount
withdrawn by all applicants. The plaintiff shall remain liable for
such compensation to perscons having an interest of record who are

not served.

(d If any person so served objects to the wit.lldi;aﬂvr-ai, or if
the plaintiff 80 requests, the court shall hold a hearing upon
notice to all parties, ard shall determine the emounts to be withdrawn,
if any, and by whom. If the court determines that a party is entitled
to withdraw any portion of a deposit that another person claims, the
court may require such party, before withdrawing such portion, to
file an undertaking in favor of the adverse cleimant to secure
payment to the person entitled thereto of any amount withdrawvm that
exceeds the amount to which such party is entitled as finally determined
in the eminent domnin proceeding, together with legal interest from
the dete of its withdrawal. The undertsking shall be in such amount
28 1s fixed by the ecourt, but if executed by an admitted surety insurer
the amount shall not exceed the portion claimed by the adverse claimant.
If the undertaking is executed by two or more sufficient sureties
approved by the court, the amount shall not exceed double the portion

claimed by the adverse claimant,

Comment. This section restates the substance of Code of Civil

Procedure Section 124%3.7(a), (c), (4}, (e) and (£).
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1268.06. Security when amount in excess of original deposit withdrawn

1268.06. {a). 1If the total amount socught to be withdrawn prior
to judgment exceeds the amount of the original deposit, each appli-
cant, before any of guch excess is withdrswn, shall file an undertaking
in favor of the plaintiff to secure the return of any amount withdrawn
by the applicant that exceeds the amount to which the applicant is
entitled as finally determined in the eminent domain proceeding,
together with legal interest from the date of its withdrawal, If the
undertalkting is executed by an sdmitted surety insurer, the undertaking
shall be in the amount by vhich the total amcunt to be withdrawn
exceeds the amount originally deposited. If executed by two or more
sufficlent sureties approved by the court, the undertaking shall be
in double such amount.

(b) If there are two or more appliocants and the total amount
sought to be withdrawn exceeds the amount of the original deposit,
the applicante, in lieu of filing separate undertakings, may jointly
file & single undertaking in the amount required by subdivision (&).

(¢} The plaintiff may consent to an undertaking that 1s less than
the amount required under this section.

(4) If the undertaking is executed by an admitted surety insurer,
the applicant filing the undertaking is entitled to recover the premium
paid for the undertaking, but not to exceed 2 percent of the face value
of the undertaking, as a part of the recoversble costs in the eminent
domain proceeding.

Comment. This section is the same in substance as subdivision {b) of Code
of Civil Procedure Section 1243.7. Withdrawal of an amount in excess of the
original deposit is poasi‘blé only if the deposit has been ipcreased on motion

a8 provided for by Section 1268.02.
-10-
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1268.07. Withdrawel g waiver of all defenses except claim to

&reater ccmpensation

1268,07. If any portion of the money deposited pursuant
to thia chapter iz withdrawn, the receipt of any such money shall
constitute a waiver by cperation of law of all defenses in favor
of the persons receiving such payment except & ctaim for greater
compensation. Any amount so paid to any party shall be credited
upon the judgment in the eminent domain proceeding.

Comment. This gection restates the substance of subdivision (g) of

Code of Civil Procedure Section 1243.7.
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1268.08. Repayment of amount of excess withdrawal.

1268,08, When money is deposited pursuant to this chapter,
any amount withdrawn by a party in excess of the amount to which
he is entitled as finally determined in the eminent domein proceeding
shsll be paié. to the person entitled thereto together with legal
interest thereon from the date of its withdrawal, and the court in
which the eminent domain proceeding is pending shall enter judgment
therefor againé‘b the party wio receiired such excess.: If the Jjudgment
is not paid within 30 days after it is entered, the court
may, on motion, enter judgment against the sureties for such amount

together with the interest that may be due thereon.

Comment . This section restates the substance of subdivieion (b) of

Code of Civil Procedure Section 1243.7.
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1268.09. Amount of deposit or withdrawal inedmissible in evidence

1268,09, Neither the amount deposited nor any amount
withdrawn pursuant to this chapter shall be given in evidence or

referred to in the trial of the issue of ccrpensatiocn.

Comment. This section restates the substance of subdivision (e) of

Code of Civil Procedure Section 1243.5.
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1268,10., Deposit in State Treasury unless otherwise required

1268,10, (a)} Vhen noney is deposited as provided in this
chapter, the court shall order the money to be deposited in the
State Treasury or, upon written request of the plaintiff filed with
the deposit, in the county treasury. If money is deposited in the State
Treasury pursuant to this section, it shall be held, invested,
deposited, and disbursed in the manner specified in Article 9
(commencing with Section 16425) of Chapter 2 of Part 2 of Division &
of Title 2, of the Government Code, end interest earned or other
increment derived from its investment shell be sppertioned and
disbursed in the manner specified in that article,

(b) As between the parties to the proceeding, money deposited
pursuant to this chapter shell remain at the risk of the plaintiff

until paid or made payable to the defendant by order of the court,

Comment. Subdivision {(a) of this section is the same in substence

&8 Code of Civil Procedure Section 1243,6. Subdivieion (b) is based on the

first two sentences of subdivieion (h) of Code of Civil Frocedure Section

21k-
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CHAFTER 2. POSSESSION PRIOR TO JUDGMENT %

1269,01. Possession by public entity for right or way or reservoir

1269.01. (2) 1In any proceeding in eminent domain brought by
the state or a county, city, district, or other public entity to
acquire any lande to be used for reservoir purposes or any right of
way, whether a fee or other interest be sought, the plaintiff may
take possession and use of the property or property interest in
accordance with this section.

{b) At any time after filing the complaint and prior to entry
of judgment, the plaintiff may apply ex parte to the court for sn
crder for possession, If the court determines that the plaintiff is
eﬁtiﬁled to take the'prcperty by eminent domain and has deposifed
probable just compensation therefor in accordance with Chapter 1
{commencing with Section 1268,01), the court shall authorize the
plaintiff to take possession of and to use the property.

(¢) The order for possession shail:

(1) Recite that it has been made under this section and Article
I, Section 1k of the Constitution of California.

(2) Describe the property and the estate or interest therein
to be acquired, which description mey be by reference to the complaint.

(3) sState the purposes of the condemnation.

(4) sState the amount or amounts deposited as probable just
ccnpensation in accordance with Chapter 1 {commencing with Section 1268,01),

(5) State the date after which the plaintiff is authorized to take
possession of the property which date, unless the plaintiff requests
a later date, shall be the earliest date on which the plaintiff would be
entitled to take possession of the property if service were made under

Section 1269.04 on the day the order is made,

_—
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Comment. Subdivision (a) restates the substance of Code of Civil
Procedure Section 1243.4. The words "the State or a county, city,
district, or other public entity" have been substituted for the words
"the State, or a county, or a municipal corporation, or metropolitan water
district, municipal utility district, municipal water district, drainage,
irrigation, levee, reclamation or water conservation district, or similar
public corporation," The substitution is in accordance with the
construction of Section 14 of Article I of the California Constitution.

See Central Contra Costa etc, Dist, v. Superior Court, 3% Cal.2d 845, 215

P.2d 462 (1950). The new language encompasses all proceedings by govern-
mental entitles, agencies, cr officers to acquire rights of wey or lends for
regervoir purposes, whether the interest to be scquired is a fee, eagement,
or lesser interest.

Subdivision {b) restates the substance of subdivision (a) and the first
sentence of subdivision (b) of Code of Civil Procedure Section 1243.5
The ex parte procedure for cbtaining the order for possession is a continua-
tion of existing law, but is to be contrasted with the methods for obtaining
an order provided by Secticn 1269,02 (ex parte procedure with motien to
modify) and Section 1269,03 (noticed motion procedure).

Subdivision {¢) is the same as Code of Civil Procedure Section 1243.5(b},
except that the requirement that the order recite its authority has been
added. The requirement is intended to avoid confusion with similar orders

obtained under Section 1269,02,

—




)

o~

1269.02., Possession where plaintiff's determination of necessity
is conclusive '

1269.02. (a) In any proceeding in eminent domain in which
a resclution, ordinance, or declaration is made conclusive evidence
of the public necessity for taking the property to be
acquired (whether by subdivision (2) of Code of Civil Procedure
Section 1241 or by a statuie applicable to the particular agency,
entity, or officer), the plaintiff may take possession and use of
the property or property interest in accordance with this section,

(b) At any time after filing of the camplaint and prior
to the entry of judgment, the plaintiff may apply ex parte to the
court for an order for possession. If the court determines that the
plaintiff is entitled to take the property by eminent domain, that the
taking is provided for by a resolution, ordinance, or declaration
that i= conclusive evidence of the public necessity for such
taking, and that the plaintiff has deposited probable just corpensation
therefor in  accordance with Chapter 1 (commencing with Section
1268,.01), the court shall authorize the plaintiff to tale
possession of and to use the property.

{c} The order for possession shall:

(1) Recite thet it has been made under this section and refer
to the resolution, ordinance, or declaration authorizing the taking.

(2} Deseribe the property and the estate or interest therein
to be ecquired, which description may be made by reference to the
complaint,

{3) State the purposes of the condemnation. _ :

(4) State the amount or amounts deposited in accordance with

Chapter 1 (commencing wita Seetinn 1268.01).
-17-
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(5) State the date after which the plaintiff is authorized to take

possession of the property which date, unless the plaintiff requests

a later date, shall be the earliest date on which the plaintiff would be
entitled to take possessicn of the properiy if ‘service were made under
Section 1269.04 on the day the ordér is made.

{d) At any time after the court has made an order for possession
pursuant to this section and before the plaintiff has taken possession
pursuant to éuch order, the court, upon motiﬁn of any owner or
cccupant of the property, msay:

(1} Stay the effect of the order to such subsequent date as
may be fixed by the court upon a showing that the hardship to the
owner or occupant of having possession taken on the date specified
outweighs any need of the plaintiff for immediate possession. :

(2) Vacate the order if the court determines that the plaintiff %
is not entitled to take the property by eminent domain or that the
taking is not provided for by a resolution, ordinance, or declaration
that is conclusive evidence of the public necessity therefor.

(e) Any aggrieved party may appeal from that portion of an
order made under subdivision (d) determining that the plaintiff is
or is not entitled to take the property by eminent domain. Such an
appeal shall net stay the order for possession or further proceedings
by the trisl court in the eminent domain proceedings; but the trial
or appellate court may, in its discretion, atay the order for possession
pending the appeal or for such other pericd as to it may appear

appropriate.

Comment, This section is new.

Subdivision {a). Section 1269,01 makes avallable a procedure for

obteining possession prior to judéﬁéfg_if the taking is for right of way or




()

reservoir purposes. The procedure provided by Section 1269.02 is available
whatever the purpose of the acgquisition if the taking is provided for by a
resolution, ordinance, or declaration that constitutes conclusive evidence
of the public necessity for the taking. These two sections and Section
1265.03 are not intended to be mutually exclusive., In a proceeding falling
within more than one of the sections, the plaintiff may elect the section
under vwhich to obtain peossession prior to judgnent,

Subdivision (2) of Code of Civil Procedure Section 1241 and other
statutes give a conclusive effect to the resolutions and ordinances of
various public entities. Under these statutes, the procedure of Section

1269,02 is available to the following agencies and entities:

-19-




C STATE OF CALTFORNIA STATUTE

AGENCY
- State Pub.. Works Bd. GOVT, .CODE § 15855

State Hwy. Com'n STS. & HWYS, CODE § 103

State Reclam. Bd. VATER CODE § 8595

Dep't of Water Resources WATER CODE § 251

Dep't of Water Reaources WATER CODE § 11582

(Central Valley Project)

University of Californis EDUC, CODE § 23152

State Housing Comm'n HEALTH & SAF, CODE § 3u4878

State Lends Comm'n PUB, RES, CODE § 6808

Cal. Tell Bridge Auth. STS. & HWYS..CODE § 30LOhL

LOCAL PUBLIC ENTITIES

()

ENTITY

County CODE CIV, PROC, § 12Lh1(2)

STS. & HWYS, CODE § 6121
(Tmprovement Act of 1911)

STS. & HWYS. CODE § 4189
(Street Opening Act of 1903)

STS. & HWYS. CODE § 11400
(Pedegtrian Mall Law of 1960)

City COTE CIV, PROC. .§ 1241(2)

STS, & HWYS, CODE § 6121
{ Tmprovement Act of 1igll)

STS, .& HWYS. CODE § 4189
(Street Opening Act of 1903)

8TS. & HWYS. CODE § 11400
(Pedestrian Mall Lew of 1960)

C GOVT, CODE § 38081
(Park and Playground Act of 1909)
-20-
STS, & HWYS., CODE §§ 31590, 31592
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LCCAL PUBLIC ENTFITIES {continued)

School Dist.

Sanitery Dist.
Irrigation Disat.
Transit Dist.

Rapid Transit Dist.
Publie Utility Dist.
County Sanltation Dist.
Water Dist.

Joint Hwy. Dist.
Parking Dist.

Recreaticnal Harbor Dist.

Harbor Tmprovement Dist.

Joint Muni. Sewage Disp. Dist.

Muni. Utility Dist.
Port Dist.
Regionel Park Dist.

Regional Sewage Disp. Dist.

Bridge and Hwy. Dist.
County Water Auth,

L. A. Metro. Auth.

S.F. Bay Area Repid Transit Dist.

Mt. San Jacinto Winter Park Auth.

STATUTE (continued)
CODE CIV. PROC. § 12h1(2)
CODE CIV, PROC. § 12h1(2)
CODE CIV. PROC, § 12h41{2)
CODE CIV, PROC. § 1241(2)
CODE CIV. PROC. § 12h1(2)
CODE CIV. PROC, § 12b1(2)
CODE CIV, PROC. § 1241(2)
CODE CIV. PROC. § 1241(2)
STS. & HWYS. CODE § 25052
STS, & HWYS, CODE § 35L401.5

HARB, & MNAV. CODE §§ 6590,
6593, 6598 (repealed)

HARB. & NAV, CODE § 5900.4

HEALTH & SAF, CODE § 5740.01,
5740.06 (repealed)

PUB. UTIL., CODE § 12703
HARB, & HAV. CODE § 6206
PUB, RES., CODE § 55L2

HEALTH & SAF, CODE §§ 5991,
5998 (repealed)

STS, & HWYS. CODE § 27166
WATER CODE APP. § U45-5(5)
PUB, UTIL. CODE APP. 1, § 4.7
PUB, UTIL. CODE § 28954

Cal. Stats. 1945, Ch. 10LO,

§ b.9, p. 2013, Cal. Gen.

Laws Amn., Act. 6385
{Deering 1954)




LOCAL PUBLIC ENTITIES (continued)
American River Flood Cont., Dist,
Antelope Valley-East Kern Water Agency

Lassen-Modoc County Flood Cont. & Weter
Conserv, Dist.

Mendocine County Flood Cont. & Water
Consgexrv, Dist.

Morrison Creek Flood Cont. Dist.

Plumas County Flood Cont. & Water
Conserv. Dist,

San Mateo County Floed Control Dist.

Santa Cruz County Flood Cont. & Water
Conserv, Dist.

Sierra County Flood Cont, & Water
Conserv. Dist,

Siskiyou County Flocd Cont, & Water
Conserv. Dist,

Soncma County Flood Cont. & Water
Congerv, Dist.

Tehama County Flood Cont. & Water
Conserv., Dist.

Vallejo Sanltation and Flood Cont. Dist.

Yolo County Flood Cont. & Water
Conserv, Dist,

STATUTE (continued)
WATER CODE APP, § 37-23
VATER CODE APP. § 98-61(7)

VATER CODE APP. § $2-3(f)
WATER CODE APP, § 54-3(f)
VATER CODE APP, § 71-3(f)
(repealed)

VATER CODE APP, § 88-3(f)

WATER CODE APP, § 87-3(8)

WATER CODE APP, § 77-2k

WATER CODE APP. § 91-3(f)

VATER CODE APP. § 89-3(f)

WATER CODE APP. § 53-3(f)

WATER CODE APP. § 82-3(r)

WATER CODE APP. § 67-23
WATER CODE APP, § 65-3(F)

The procedure will alsc be available to other entities or agencies
whose resolution or ordinance is made conclusive evidence of necessity by
subsequently enacted statutes,

Subdivisions {b) and {c). These subdivisions are patterned after Code

of Civil Procedure Section 1243,.5.
-




Subdivision (d}. This subdivision provides a new procedure, applicable

enly to orders obtained under this section, whersby the property cwner mey
contest the granting of the order for possession. For the source of this

provigion, see Recommendation and Study Relating to Taking Possession and

Passage of Title in Eminent Domein Proceedings, 3 CAL, LAW REVISTON COMM'N,

REP., REC, & STUDIES, B-7, B-14% (1961), The subdivision requires that the
motion be mede within the 20-day period following service of the order for

possession. See Code of Civil Procedure Ssction 1269.04(b).

Subdivision (e). An appeal may not be taken from an order authorizing
or denying possession prior to entry of judgment. Msndamus or prohibition

are the sppropriate remedies. BSee Central Contra Costa Sanitary Dist. v.

Superior Court, 34 Cal.2d 845, 215 P,.2d4 462 {1950); State v. Superior Court,

208 Cal. App.2d 659, 25 Cal, Rptr. 363 (1962). However, the order for
possession following entry of judgment is an appealgble order. San

Francisco Unified School Dist., v. Hong Mow, 123 Cal. App.2d 668, 267 F.2d

3h9 (1954). Basically these rules have not bsen changed. However, an appeal
is allewed either party from the court's determination whether the plaintiff
is entitled to acquire the property by eminent domain. Such determination
includes the issues of public use, public necesaity, and proper location,

See People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959). Final

determination of such issues prior to trial is new to California practice.
Determination of all such issues prior to trial of the issue of compensation,
however, is the Federal practice applicable to all proceedings. See Federal
Rules of Civil Procedure, Rule 71A(h). Generally, issues going to the
plaintiff's right to acquire the property by eminent domain are susceptible

to being raised and determined on declarations and in keeping with usual

-23-
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California motion practice. §See Sparrow, Public Use and Necessity,

CALIFORNIA COMCEMNATION PRACTICE at 133 (Cal. Cont. Ed. Bar 1960},
A broad discretion is allowed poth trial and appellate courts in staying

or refusing to stay the order for possession pending an appeal.

-2k




1269.03., Possession in other cases

1269.03. (a) In any proceeding in eminent domain brought
by or on behalf of any public entity, public utility, common
carrier, or public service corporation, to sequire any property or
preperty interest, the plaintiff may obtain an order for possession ;
and use of the prcporty or preperty interest in accordence with this section. :

(b) At any time after filing the complaint and prior to the _ é
entry of judgment, the plaintiff may file, notice and serve a written
motion applying to the court for an order for possession. The notice
of motion shall be served in the seme manner as an order for
possession is served under Section 1269.0k4,

(¢) The motion shall:

(1) Request that the court determine the smount of the deposit
to be made in accordance with Chapter 1 (commencing with Section
1268,01) if the amount of the deposit has not already been determined.

- {2) State the date upon which plaintiff requests to be authorized %
to take possession.'

{3) Set forth the schedule or plan of cperation for the execution
of the project or improvement for which the property is being taken,
the situation of the property with respect to such schedule or plan,
the neceassity for taking possession and use of the property in the
menner requested in the motion, and any other facts or informaticn
indicating the necessity of teking possession and use of the property
prior to entry of judgment in the eminent domain proceeding.

{2) on hearing of the motion, the eourt shall consider all .
relevent evidence and shall meke an order that authorizes the plaintiff é

to teke possession and use of the property if the court determines thet:
=25~




{1) The plaintiff is entitled to take the property by eminent
domain.

(2) The need of the plaintiff for immediate possession of the
property outweighs any hardship the owner or occupant of the property
will suffer if possession is taken.

(3} The plaintiff has deposited probable Jjust compensation
in accordance with Chapter 1 {commencing with Section 1268.01).

(%) If the plaintiff is not a public entity and is a public
utility, common carrier, or public service corporation, the public
necessity of the proposed improvement is evidenced or supported by a
certificate of public .convenience and necessity obtained from the
Public Utilities Commission in accordance with the rrovisions of the
Public Utilities Code.

(e) The date after which the plaintiff is authorized to take
possession of the property shall not be less than 20 days after the
meking of the order and may be any later date specified by the plaintif?f,

(£f) Any aggrieved party may appeal from that portion of the order
of the court determining that the plaintiff is or is not entitled to
take the property by eminent domain. Such an appeal dces not stay an
order for possession or further proceedings by the trial court in the
eminent domain proceedings, but the trial or appellate court may, in
its discretion, stay the order for possession pending the appeal or for

such other period as to it may appear appropriate,

Comment. This section is new.

Subdivision (a). This section provides a procedure for obtaining

possession prior to judgment in cases in which such possession might not be
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cbtainable under Sections 1269.01 or 1269,02. The words "the State or

a county, city, district, or other public entity" encompass all proceedings
brought by goverrmental entities, The words "public utility, common
carrier, or public service corporation" encompass persons and entities
subjected to public regulation under provisions of the Public Utilities
Code and related decisionel law,

Subdivision (b). Subdivisions (b}, (c), and (d) are patterned after

provisions in other states which provide for obtaining possession prior to
Jjudgment by noticed motion procedure and which require the plaintiff to show .
a necessity for such taking of possession. Bee, e,g., ILL. REV. STAT,

1957, Ch., 47, § 2.1; Dept. of Pub. Works & Bldgs. v. Butler Co., 13 Ill.2d

537, 150 N.E.2d 12h (1958).

Subdivisions {c) and (d). These subdivisions provide for determination

of the motion in keeping with motion practice generally. Paragreph (4)

limits application of the section 1o those cases in which the Public Utilitieg
Commission has issued its certificate of public convenience and necessity
applicable to the proposed project or improvement. See Public Utilities

Code Section 1000; San Diego Gas & Electric Co, v, Lux Land Co., 194 Cal.

App.2d 472, 1l Cal. Rptr. 899 (1961).

Subdivision (e). This subdivision is based on Code of Civil Procedure

Section 1243.5(b)(4). As the order is cbtained by regularly poticed motion,
however, the peried specified is computed from the date of the order, rather
than the date of itz service,

Subdivision (f). See Comment to Code of Civil Procedure Section 1269.02(e).
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1269.0k. Service of the order for possession

1269.0k. (a) As used in this section, "record owner or
cwners of the property" means both the person or persons in whose
name the legel title to the fee appears by deeds or other instruments
duly recorded in the recorder's office of the county in which the
property is located and the person or persons, if any, in possession
of the property under a written and duly recorded lease or agreement,
of purchase,

{v) At least 20 days prior to the time possession is taken
pursuant to an order for possession obtained pursuvant to this chapter,
the plaintiff shall serve a copy of the order for rossession on the
record owner or owners of the property and on the occupants, if any,

(¢) Service of the order shall be made by personal service
unless the person on whom service is to be made has Previously appeared
in the proceeding or has previously been served with a copy of the
summons and complaint in the manner prescribed by law, in which
case service of the order may be made by mail upon such person and
his attorney of record, if any,

(d) If a person upon whom a copy of the order for possession
is required to be personally served under this section resides out of
the State, or has departed from the State or cannot with due diligence
be found within the State, the plaintiff may in lieu of such personal
service send a copy of the order by registered or certified mail
addressed to such person at his last known address. If & copy of the
order is sent by registered or certified mail in lieu of personal

service, the plaintiff shall file an affidavit in the proceeding
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gsetting forth the facts showing the reason personal service could
not have been made.

{e) The court may, for good cause shown by affidavit, authorize
the plaintiff to take possession of the property without serving
a copy of the order for possession upon a record owner not occupying

the property.
(£f) A single service upon any one of those at the same address,

or a single mailing of the order to those at the same address, as the
case may be, is sufficient. -
{(g) Where the order for possession is obtained under Section

1269,01, the cdurt may, for good cause shown by affidavit, shorten

the time specified in subdivision {b) to a period of not less than

three days.

Comment, This section is the same in substance as Code of Civil
Procedure Secficn 1243,5(c). Subdivision {g) is taken from the last
sentence of the first paragraph of Code of Civil Procedure Section 1243.5(c).
The language of this subdivigicn has been qualified to limit its application
to orders for possession cbtained under Section 1269,01 (takings for right

of way or reservolr purposes), and to exclude arplicaticn to orders cbiained

under Sections 1269.02 and 1269.03,
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1269.05. Notice to occupants

1269.05. (a) It is hereby declared to be the public policy
of the State of California that, to the greatest extent practicable,
the construction or development of all public improvements shall be
so scheduled that no person lawfully occupying a home, farm, or
business location will be required to move from such home, fari, or
business location without at least 90 daysi written notice of the
date by which the move is required. This policy contemplates that
such written notice may be given before, as well as after, commencement
of the proceeding in eminent domain, and that such notice need not be
given to any person who became such an occupant less than 90 days
before the date the move is required.

(b) PFailure to have given such written notice shall not
invalidate an order for possession obtalned pursuant to this chapter,
and compliance with this section need not be shown in an application
or motion for such an order., However, the plaintiff's failure to
have given such notice may be considered by the court in determining
whether to stay an order obtained under Section 1269.02 or to make

an order under Section 1269,03.

Compent. This section is new. The written notice contemplated by the
section is not otherwise provided for by statute, but customarily is given
by acquiring sgencies in keeping with good administrative practice. A
closely analogous provision, requiring 180 dsys! notice, is contained in
proposed Federal legislation. See Sections 101l{a){6) and 112(a§ta) of the

"Fair Compensation Act of 1965" as that act wduid'haVE'beeﬁ-adopted by
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Senate Bill No. 1201 (89th Congress){1st Sess.j; Staff of Select Subccmm,
on Reel Property Acquisition, House Comm. on Pﬁblic Works, 88th Cong., 2d
Sess., Study of Compensation and Assistance for Persons Affected by Real
Property Acquisition in Federal and Federally Assisted Programs, at 122-12%
{Comm, Print 1964). The second sentence of subdivision (a) permits the
plaintiff to give appropriate notices before ;cmmencing the proceeding, and
eliminetes any requirement that repeated notices be given to occupants who

became such after the time of the initial notif'ication.
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1269,06., Deposit and possession on motion of defendant

1269.06. (a) At eny time after 30 days from the date of the
filing of the cexplaint and prior to entry of judgment in any eminent
domain proceeding, if the plaintiff hes not deposited probable just
compensation in accordance with Chapter 1 (commencing with Section
1268.01), any defendant may file, notice and serve s motion for an
ordér determining probeble just compensetion. The motion shall be
heard and determined in the same manner as armotion made to modify an
existing deposit under Section 1268.02.

(b) The court shall enter its order determining the probable
Jjust ccnpensati;n and authorizing the plaintiff to take possession
and use of the property 20 days after the date of the order
if, Tbefore the expiration of the 20-day period, the plaintiff

deposits the determined amount. in accordance with Chapter 1

(commencing with Section 1268.01). If the deposit is not made within

the 20-day period, the compensation and demeges awarded in the proceedings
to the moving party shall draw legal interest from the fwentieth day
of such period, . If the proceeding is subsequently abandoned by the
plaintiff, the smount of such interest may be recovered as costs in

the proceeding and may be recovered in the manner provided for the
recovery of cther costs and disbursemenﬁs on abandonment, If, in the
proceeding, the court or a jury verdiet eventually determines the
compensation and damages that would have been awarded to the moving
party, then such interest shell be computed on the amount of such
award. If no such determination is ever made, then such interest shall
be computed on the amount of probable just compensailion as determined
on the motipn. The moving party shall be entitled to the full amount
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of such interest without offset for rents or other income received
by him or the value of his continued possession of the property.

{c) The filing of a motion pursuant to this section constitutes
a valver by operation of law, conditioned upon subsequent deposit by
the plaintiff of the amount determined to be probable just ccmpensation,
of all defenses in favor of the moving party except hils claim for

greater compensation.

Comment. This section is new, The procedure of this section apart,
deposit of probable just vompensation pursuant to Chepter 1 (commencing
with Section 1268.01) or the taking of possession pursuant to this chapter
iz entirely optional witﬂ the plgintiff. If a deposit is not made and
possession is not taken, the defendant is not entitled to be pald until
30 days after final judgment., See Code of Civil Procedure Sections 1251
and 1268, If bonds must be issued and sold to pey the award, payment need
not be made until one year after finasl judgment. See Code of Civil Procedure
Section 1251, Section 1269.06 is intended to make available to the defendant
a procedure by which probable just campensation—may be ascertained within
a brief pericd after cormencement of the proceeding. Although
the plaintiff is not required to deposit the amount determined, 1if it does
not, interest on the eventual avard is made to begin to accrue, If an
award is not eventually made by the court or jury, the interest is computed
on the amount determined by the court to be probable just compensation.
This subdivision apart, interest would not begin to accrue until entry of

judgment, See Code of Civil Procedure Section 1255d(a}{1).
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1269.07. Right of plaintiff to appeal from judgment not waived

1269.07. The plaintiff does not abandon or waive the right to
appeal from the judgment in the proceeding by taking possession of the

property prior to judgment pursuant to this chapter.

Comment. This section is the same in substance as Code of Civil
Procedure Section 1243.5(f). The language has been changed t5 preclude
implied waiver of appeal by taking possession pursuant to any order obtained
under this chapter, ineluding orders under Sections 1269.01, 1269.02, 1269.03,

and 1269.06.
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CHAFTER 3. FCSEESSICH AFTER JUTGMELT OR PELDING APPEAL

1270.01, Application for order to take possession after judgment or
‘pending appeal

1270,01. In any case in which the plaintiff is not in possession
of the property scught to be condemned, the plaintiff may, at any
time after trial and judgmeni entered or pending an appeal from
the judgment and after peyment into court for the defendant of
the full amount of the judgmwent and such further sum as may be
required by the court as a fund to pay any further damages and
costs that may be recovered in the proceeding, apply ex parte for an
order authorizing it to take possession of and to use the property

sought to be condemned.

Comment. This section is the seme as subdivision {a) of Code of

Civil Procedure Section 125k, .

|



1270,02. Order for possession

1270.02. If in the judgment the court determined that
the plaintiff is entitled to acquire the property by eminent
domain and 1f the court determines that the plaintiff has made
the required payment into court, the court shall by order authorize
the plaintiff to take possession of and use the property during the
pendency of and until the final conclusion of the litigation, and
shall, if necessary, stay all actions and proceedings agalnst the
plaintiff on account thereof, The order shall astate the date after
which the plaintiff is authorized to take possession of the property
vwhich date, unless the plaintiff requests a later date, shall be

10 deys after the date of the order.

Comment. This section is the same as subdivision (b) of Code of Civil

Procedure Section 125k,
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1270,03, BService of order

1270.03. At least 10 days prior to the time possessgion is
taken, the plaintiff shall serve upon the defendants and their
attorneys, either personally or by meil, a copy of the order of
the court authorizing it to take possessicn of the property. A
gingle service upon or mailing to those at the same address is

sufficient.

Comment, This section is the same as subdivision {c) of Code of

Civil Procedure Sect:ion 1254,
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1270,04, Increase or decrease in amount of deposit

1275.0#. At any time after the court has made an order
authorizing the plaintiff to take possession pursuant to this chapter,
the court may, upon motion of any party to the eminent domain
proceeding, order an increase or a decrease in the amount that the
plaintiff iz required to pay into court as a further sum pursuant

to this chapter,

Comment. This section is the same in substance as subdivision (a)

of Code of Civil Procedure Section 1254,
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1270,05. Withdrawel of deposit

1270.05.. The defendant for whom money has been paid into
court upon any judgment is entitled to demand and receive the full
amount thereof at any time thereafter upon obtaining an order from
the court. Upch application by such defendant, the court shall order
that such money be pald to him upon his filing (1) e setisfaction
of the judgment or (2) a receipt for the money and an sbandonment
of all defenses to the proceeding except his claim to any greater
smount of compensation that may be awarded to him on a new trial,
Receipt of payment by & defendent under this section shall be deemed
1o be an abandomment by such defendant of all defenses interposed

by him, excepting his claim for greaier compensation..

Comment,: This section is the same in substance as subdivision (f)

of' Code of Civil Procedure Section 125k.-
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1270.06. Taking possession does not waive right of appeal

1270.06. The plaintiff does not atenden or waive the right
to appeal from the judgment by paying into court the amount of the
Judgment and such further sum as may be required by the court and

taking possession of the property pursuant to thig chapter.

Comment. This section is the same in substance as subdivision (e)

of Code of Civil Procedure Section 1254,

[P — |
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1270.07. Repayment of amount of excess withdrawal

1270.07. When money is deposited pursuant to this chapter,
any amount withdrawn by a person in excess of the amount to which
he is entitled as finally determined in the proceeding shall be

paid without interest to the plaintiff or other party entitled thereto,

and the court shell enter judgment thersfor agsinst such perseon.

Corment. This section is the same in substance as subdivision {g) of

Code of Civil Procedure Section 1254,

-1
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1270.08, Deposit in State Treasury unless otherwise required

1270.08. (a) Vhen money is deposited as provided in this
chapter, the couyt shall order the mcpey to be deposited in the
State Preasury or, wpon written reqﬁest of the plaintiff filed with
the deposit, in the counsy treasury. If money is deposited in the State
Treaswry pursuant to this section, it shall be held, invested,
deposited, and disbursed in the manner specified in Artiele 9
{commencing with Section 16425) of Chepter 2 of Part 2 of Division
4 of Title 2, of the Goverrment Code, and interest earned or
other increment derived from its investment shall be apportioned in
the manner specified in that article,

(t) As between the parties to the proceeding, money deposited
pursuant to this chapter shall remain at the risk of the plaintiff

until paid or made paysble to the defendant by order of the court.

Comment, This section, which is the seme as proposed Section 1268.10,
supersedes the first three sentences of subdivision {h) of Code of Civil
Procedure Section 1254. The remainder of subdivision (h), together with
subdivisions (i) and (j), of Code of Civil Procedure Section 1254 is super-
seded by Sections 16425-16427 which are proposed to be added to the

Govermment Code.

T
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SEC. 3. Section 1249 of the Code of Civil Procedure is
ampended to remsd: ,
1249, (&) Except as provided in subdivisions (h) and (1),

for the purpose of aseessing compensation and damages 2 the _
!ight-therete-shal!.-be-éaeuei-ta—bau—aemed—at-m-hte-d;m
desunnee-of-summens-and~448 actual value of the property on the
date of va.‘l.uation a%~4hai-date=8hall be the measure of compensa-
tion for adi property 4e-be actually taken sy and the basis of
damages to property not mesumiiy taken but 1h.jurimsly affected: y
in s;.i.-caséa where such damages are allowed as-pravided-in under
Bection 1248 j-previded-+hat-in-any-ease-in-vhich-ihe-issue-is
not-Aried-vithin-eme-year-after-the-date-of-the- commencementeof |
the«utiony-meu-the-d.eiay—is-eau:u-by-the-ae_nm,-m
mﬂu—sﬂ-imsec--hau-be-demé-te-m;acmﬂ-wm i
hte-af-the-triai . | .

g'bz In any case where the plaiuntiff has dgpoaited probable

,12 mgmtion in the State Treasury or M treasury within

Bixmnthsofthedateoftheﬁlinﬁoftheeoqhint,thedate

of va.luation is the date on which such deposit 1s made. In all

othér cases, the date of valuation 1s determined under subdivisions

[+] d e and (F).

!c! If the issue of compensation and damages 1s tried within

six months after the date of the filing of the cmt the date
of valuation is the date of trial.

d4) If the issue of nsation and 8 18 not tried
¥ithin six months after the date of the filing of the complaint

but_is tried within one year from such date, the date of valuation

1s the date six months after the date of the filing of the complaint.

43~




{e) If the issue of compensation and damages is. not tried

‘within one year after the date of the filing of the cotmplaint and

the delay is caused by the defendant, the date of valuation is

the date six monthe after the date of the filing of the complaint,

{£) If the issue of compensation and damages is not tried

within one year after the date of the filing of the complaint and
the delay is not caused by the defendant, the date of valuation is

the date of trial.

{g) In any case in vhich a new trial is granted as a result

of & motion therefor, an appeal, or any other reason, the date of
valuation is the date of the new trial unless the plaintiff bas
deposited probable just compensation as provided in Section 1868,01

or the plaintiff has, within 20 days after remdition of the jury

verdict or announcement of the court's decision, deposited the
amount of suck verdict or decision in accordance with Chapter 3

{conmencing with Section 1270.01) of Title 7.1. In either of these

events, the date of valuation in the new trial shall be the same

date provided for in the original trial.

{h) For the purpose of assessing compensation and damages,
8ny increase or decremse in market value prior to the date of

yeluation that is substantially due to the general lmowledge that

the public improvement or project was likely to be made or under-

taken shall be disregarded.

(1) No improvements put upon the property subsequent to the
date of the service of summons shall be included in the assessment

of compensation or damages.
44




Comment. This section states the measure of compensation for
proceedings in eminent domain and specifies alternative dates of valuation.

Subdivision (a). Thie subdivislon restates the “actual value"

measure of compensation. The phrase "date of valuation" has been substi-
tﬁted for language concerning accrual of the right to compensetion and
damages in the interest of clarity. The datee of valuation epecified in
Section 1249 no longer govern alloba.t:_ton of the risk of loss. See Code
of Clvil Procedure Section 12L9.1 and Redevelopment Agency v. Maxwell,

193 Cal. App.2a Ulb, 14 Cal. Rptr. 170 (1961).
Subdivision (b). This subdivision permits the plaintiff, in any

case, to establish an early dete of valuation by depositing probable just
compensation pursuant to Chapter 1 (commencing with Section 1268.01) of
Title 7.1 of the Code of Civil Procedure. A date of valuation once
established by such deposit is not subject to variance by any of the
circumestances mentioned in the following subdivisions. The date of the
filing of the compleint, rather than the date of the issuance of summonSs,
18 used in determining the date of veluation. Code of Civil Procedure
Section 1243 requires that all proceedings in eminent domain "be commenced
by filing a complaint ard fssuing & sﬁmons." Ordinarily the dates are

the same, but this is not always the case. See Harrington v. Superior

Court, 19k Cal. 185, 228 Pac. 15 {1924). As the issuance of summone is
no longer essential to establish the court's jJurisdiction over the property
(see Harrington v. Superior Court, supra), the date of the filing of the

complaint ls a more appropriate date.
Subdivieion (c). Subdivisions’{c) through {f) provide alternative

dates of valuation for cases in which probable just compensation is not
deposited. With respect to the phrase, "six-months from the date aof the

filing of the complaint," Code qi_:; Civil Prooedure Section 17{4) provides
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that, "The word '‘month' mears a calendar month, unless otherwise expressed."
For the method of resolving any difficulty arising from months having an

unequal number of days, see Messner v. Superior Court, 101 Cal. App. 172,

281 Pac. 503 (1929); Church Mfg. Co. v. Superior Court, 79 Cal. App. 637,

250 Pac. TOS5 (1926]: Barbee v. Young, 79 Cal. App. 119, 249 Pac. 15 (1926}
With respect to the use of date of trial as the date of valuation, see

3 NICHOLS, EMINENT DOMAIN § 8.5[2]( 34 ed. 1963); 1 ORGEL, VALUATICHN UNDER
THE IAW OF EMINENT DOMAIN § 21 (24 ed. 1953).
Subdivision (d). This subdivision establishes the principal date of

valuation for cases in which the date of valuation has not been established
by deposlt or probable just compensation in accordance with subdivision
{b). The date specified 1s new to Californis practice and supersedes

the former basic date of veluation (date of issuance of the summons)

and Vthe altemte date (date of trial if the issue of compensation is not
tried within one year).

Subdivieion (e). This subdivision retains the date specified in

subdivision (d) as the date of valuation in any case in which the delay
in reaching trial is caused by the defendant. This subdivision restates
the effect of the proviso formerly contained in this section.

Subdivision (£). This subdivision restates and contimues in

effect. the substance of the proviso formerly contained in this section.

Subdivision (g!. Under the former language of this section, guestions

arose whether the original date of valuation or the date of the new
trial should be employed in new trials in eminent domain proceedings.
The Bupreme Court of California ultimately held that the date of the
first trlal, rather than the date of the new trial, should be used.

P
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People v. Murata, 55 Cal.2d& 1, 357 P.2d 833 {1960). This subdivision

reverses the result of thet decision uniess the date of valuation has
been established by the deposit of p;obable Just compensation or the

plaintiff deposite the amount of the judgment in accordance with Code
of Civil Procedure Section 1270.01l. The subdivision applies whether

the pew trial is granted by the trisl court or by an appellate court.

Subdivision (h). This subdivislon is new and clarifies decisional

law. See City of Oakland v. Partridge, 214 Cal. App.2d 196, 29 Cal. Rptr.
388 (1963); People v. Iucas, 155 Cal. App.2d 1, 317 P.2d 104 (1957);

Atchigon; T: & 8.F.R.B. v. Southern Pac. Co., 13 Cal. App:2d 505, 57

P.24 575 (1936). Compare Redevelopment Agency of the City of Santa Monica
V. Zierman, 2k0 A.C.A. 70 (1966); People v. Lillard, 219 Cal. App.2d 368,

33 Cal. Fptr. 189 (1964); County of Los Angeles v, Hoe, 138 Cal. App.2d

T4, 219 P.2d 98 (1955); City of Pasadena.v. Union Trust Cos, 138 Cal.

App. 21 31 P.2d 463 (1934). see generally & NICHOLS, EMINENT DCMATN § 12 et

8 s
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3151 (34 ed. 1963); 1 ORGEL, VAIUATION UNDER THE LAW OF BMINENT DOMAIN

§ 105 (24 ed. 1953); ANDERSON, CONSEQUENCE OF ANTICIPATED EMINENT DOMAIN
PROCEEDINGS - IS LOSS OF VALUE A FACTOR, 5 SANTA CLARA LAWYER 35 (196h4).
For analogous provisions in othér Jurisdictions, see Section 604, Penn-
sylvania Eminent Domain Code (Act of June 22, 1964, P.L. 84); MA. Stat.
1962, ch. 52, § 6. TFor proposed Federal legislation to the same effect,
see Sections 102(a)(b)(1)(a) and 112(ec)(2) of the "Fair Compensation Act
of 1965" as that act would have been adopted by Senmate Bill 1201, 89th
Cong. {1lst Sess.). 'The method of proving value, ineluding the matters upon
which an ewpert ocpimlon of vayket value may be based, is sst forth dn
Article 2 (commencing with Section 810) of Division 7 of the BEvidence Ccde.

Subdivigion (1). This subdivision reteins, without change, an

existing provision of Section 1249,

b8
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SEC. 4. Section 1249.1 of the Code of Civil Procedure is
amended to read:

1249,1, A1l improvements pertaining to the realty that
are on the property at the time of the service of summons and
which affeet its value shall be considered in the assessment of
cempensation, damages and special benefits unless they ars removed
or destroyed before the eariiest of the following times:

{a) The time title to the property is taken by the plaintife,

(b) The time the possession of the property is taken by the
plaintiff,

(c) The time the defendant moves-frem vacates the property in

compliance with an order of possession.

(4) The time the defendant withdraws eny portion of the amougi

deposited under Chapter 1 (commencing with Section 1268,01), vacates

the property, and notifies the plaintiff in writing of the vacation

of the property.

Comment. Section 1249,1 wae aaded in 1981 to specity Me tives at
which risk of loss of improvements should pa.rss to the plaintiff and the
times at which improvements upon the property should be considered in
determining value. See 3 CAL. IAW REVISION COMM'Y, ICP,, FEC, & STUDIES,

Reccmmendation snd Study Relatirg to Teking Possessicn and Passege of Title

in Eminent Domain Proceedings at B-1, B-8, B-53 to B-55 (1961). The

pleintiff may deposit probable just compensation pursuant to Chapter 1

( commencing with Section 1268.01) whether or not possession of the property

is taken prior to judgment. See the Comment to Chapter 1. As the deferdant's
vacation of the property after having withdrewn the deposit is sub-
stantially equivalent to his moving frcm the property in compliance with

an order for possession, such vacation with notice to the condemnor is given

the same effect under the section. -4g-




()

()

SEC. 5, BSection 1253 of the Code of Civil Procedure is mmended
+o0 read:

1253. When payments have been made and the bond given, if the
rlaintiff elects to give one, ae required by Sections 1251 and 1252,
the court shall make a finel order of condemmation, which shall des-
cribe the property condemned, the estate or interest acquired therein,
the purposee of such condemmation, and 1f posseseion 1s taken pursuant
to Beetien--1243+5-0x-2254 Chapter 2 (commencing with Section 1269.01)

or Chapter 3 (commencing with Section }270.01) of Title 7.l prior to

the meking and entry of the final order of condemnation, the date of
such possession. For the purposes of this section, the date of possession
shall be the date upon or after which the plaintiff is authorized by
order of the court to teke possession of the property. A certified

copy of the order shall thereupon be recorded in the office of the
recorder of the county in which the property is located. The title

to the property described in the £insl order of condemnation vests

in the plaintiff for the purposes described therein upon the date that

a certified copy of the finel order of condemnation is recorded in

the office of the recorder of the county.

Conment., This section is amended to change the references to the

appropriste statutory provisions,
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SEC. g, Section 1255a of the Code of Civil Procedure is
amended to read:

1255e. {a)} The plaintiff may abandon the proceeding at any
time after the filing of the complaint and before the expiration of
30 days after finsl judgment, by serving on defendasnts and f:lling.in
court a written notice of such abandomment $-awd ., Failure to ccmply with
Section 1251 of this code shall constitute an implied abandomment of
the proceeding.

(b) The court may, upon motion made within 30 days after such
abandorment, set aside the sbandomment if it determines that the
position of the moving party has been substantially changed to his
detriment in ,jusi:ifiable reliance upon the proceeding and such party
cannot be restored to substantially the same position as if the
proceeding had not been commenced.

(c) Upon the denial of a motion to set aside such asbandorment
or, if no such motion is filed, upon the expiration of the time
for filing such a motien, on motion of any party, a judgment shall
be entered dismissing the proceeding and awarding the defendants
their costs and disbursements ;-whiek . Decoverable costs and disburse-
ments shall include all necessary expenses incurred in preparing for
trial and during trial sad » reasonable attorney fees getually incurred,

reasonable .
and/ appraisal fees actually incurred ., These costs and disbursements,

including expenses gnd sttiwsmv fees, mey be clafwed in and by & cost bill,

to be prepared, served, filed and taxed as in civil actions; provided,
however, that upon judgment of” dismissal on motion of plaintiff,

defepdents, and each of them, may file & cost bill within 30 days

after notlce of entry of such judgment 3-that-said-eests-anmd
-5]:.1
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disbursements-shall-not-inelude-expenses-ineurred-in-preparing
for-trial-where-the-aetion-is-dismiaged-Uo-days-er-more-prior
te—%he-time-e#-fer-the-pratrial-eeafereneenin-%he—aetisn-egg
if-Ro-prefrinl-eonferemee-is-sefy-the-tine-set-for-the-trial
of-the-astisn .

(d) If, after the plaintiff takes possession of or the defendant
moves from the property sought to be condemned in compliance with
an order of possession, the plaintiff abandons the proceeding as
to such property or a portion thereof or it is determined that
the plaintiff does not have authority to take such property or a
portion thereof by eminent domain, the court shall order the
plaintiff to deliver possessicn of such property or such portion
thereof to the parties entitled to the possession thereof and
shall make such provision as shall be just for the payment of
damages arlsing out of the plaintiff's taking and use of the property
and damages for any loss or impairment of value suffered by the land
and improvements after the time the plaintiff took possession of
or the defendant moved from the property sought to be condemned in

compliance with an order of possession, whichever is the earlier.,

Comment. The purpose and effect of subdivision (c) is to recompense

the defendant for all expenses necessarily incurred whenever the plaintiff
falls to carry an eminent demain proceeding through to conclusion. Pacific

Tel. & Tel. Co. v. Monolith Portlsnd Cement Co., 234 Cal. App.2d 352, 4

Cal. Rptr. 410 (1965); Oak Grove School Dist. v. City Title Ims. Co.,

217 Cal. App.2d 678, 32 Cal. Rptr. 288 (1963); Kern County v. Galatas, 200

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Reasonable ettorney's fees

-52-




actually incurred thus may be recovered irrespective of the time when

the legal services are rendered. Decoto School Dist. v. M. & S. Tile Co.,

225 Cal. App-2d 310, 37 Cal. Rptr. 225 (1964). Other reascnable and

necessary expenses, including appralsers' fees, however, are subject to

the provisoc to the subdivision and mey not be recovered if
the action is dismiesed 40 days or more prior to pre-trial or trial.

1a Mesa-Spring Velley School Dist. v. Otsuks, 57 Cal.2d 309, 369 p.2d 7

{1962). The changes to the subdivision provide a uniform rule for

attorney fees and appraisal fees: +to be recovered, they must be reasonable

and actuelly incurred, As to all expenses, the subdivision provides that
if they are actually incurred, they may be recovered without regerd to the

date that the proceeding is abandoned or dismissed.
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SEC., 7. Section 1255b of the Code of Civil Procedure is
amended to read:

1255b. {a) The compensation and damages awarded in an eminent
domein proﬁeeding shall draw lawful interest from the earliest of the
Tollowing dates:

(1) The date of the entry of judgment.

(2) The date that ke possession of the property seught-te-be
eondesned is teken or the damage thereto occcurs.

(3) The date after which the plaintiff may take possession of
the property as stated in an order aukherising--4the-plaintiff-te-itake
for possession. |

(L) As to any amount determined to be probable just compensation

on motion of a defendant made under Section 1269.06, the twenty-first

day following the date of the order determining such amount.

(b} If , after the date that interest begims to accrue 5 the
defendant continues in actual possession of or-reaedves-rontey-1isgues

ard-prefits-from the property or receives rents or other income

attributable to the period after interest begins to accrue y the value

of such possession and the net amount of such rents or other income 3

izssues-and-prefits shall be offset against the interest that-aserues
during-the-perisd-the-defendani-ecatirues-in-aetual-possession-oz

yeeeives-suekh-rerisy-issues-and-profits . This subdivision shall not

apply to interest accrued under Section 1269.06,

(c) Interest, including interest accrued due to possession or

damaging of the property by the plaintiff prior to the final order in

condemngtion, and any offset against interest as provided in subdivision

(b), shall be assessed by the court rather than by jury.
5k
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£e} (d) The compensation and damages awarded in an eminent
domain proceeding shall cease to draw interest on the earliest of
the following dates:
(1} As to any amount deposited pursuant to Section 3243:5
1268.01 , the date that such emount is withdrawn by the persoﬁ entitled

thereto - , or if not withdrawn, on the date that judgment is entered.

(2) As to any amount deposited pursuant to Section 1263,.06,

the date of such deposit,

£2} (3) As to any amount paid into court pursuant to Section
1254 1270.01, the date of such payment,

€3)}(4) As to any amount paid to the person entitled thereto,
the date of such payment,

¢4) (5) Tf the full mmount the defendant is then entitled to
receive az-finally-deiermined-in-the-eminoni-domain-proceeding 3
together with the full amount of the interest then due thereon 3 is
paid into court for the defendant after entry of judgment, the date of

such payment,

Comment, In subdivision (a); paragraphs (2) and (3) are modified,
without substantive change, to conform to usage throughout Title 7.1
(commencing with Section 1268.01). Paragraph (4) is added to reflect the
effect of Code of Civil Procedure Section 1269,06,

Subdivision (b) is changed to clarify existing language. Under the
subdivision, the plaintiff is entitled to offset sgainst interest (1} the
value of possession and (2) the net amount of rents or other income
received, if suech rents or income are attributable to the period after
interest accrues, The last sentence of the subdivision is added to conform

to Code of Civil Procedure Section 1269.06;
55
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Subdivision (c) is added to clarify existing law and to specify that the
court, rather than the jury, assesses interest, including interest
constitutionally required as compensation for possesgion or damaging of
property prior to conglusion of the eminent domain proceeding. The
subdivision also clarifies existing law to specify that the aﬁount of the
offset against interest provided by subdivision (b) iz :assessed by the cowrt
and to provide, in effect, that any evidence on that issue is to be heard by
the court, rather than the jury.

Subdivision (@) is changed to make paragraphs (1) and {3) refer to the
appropriate statutory provisions. Paragraph (2) has been added %o confom
to Code of Civil Procedure Sectién 1263.06, which permits the defendant,
unger certain circumstances, to obtain an order determining probable ;uat

ccapensation.

-55.
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SEC. 8., Section 1257 of the Code of Civil Procedure is
amended to read:

1257. (a) The provisions of part two of this code, relative
to new trials and appeals, except in so far as they are inconsistent
with the provisions of this title, apply to the proceedings mentioned
in this title ;-prowvided,-thai-upon-the-payment-of-ithe-sum-of-noney
Afiesaedy-and-upon-the-execeusion-of-the-bond-to-buils-the~fenees
and-gatile-guardsy-as-provided-in-scetion-twelve-hundrad-and
Fifty-ones-the-plainsiff-shali-he-erbitied-so-enter-intoy- inprove,
and-held-possessior-of-the-properiy-sought-to-be-condemned-{if
ret-alvendy-in-poscessiony -as-provided-in-section-twelve-hundred-and
£ifty-foury-and-devete-the-game-te-the-public-use-in-questions--and
re-motion-for-rew-irial-or-appeal-shall,-afier-such-payment-ard-2iling
of-aueh-bond-as-aferesaidy-in-any-manney-retard-the-sontemplated
improvements- -ARy-money-which--shali-have-beer-depesited,y-as-provided
in-geation-twelve-hurdred-and-fifty-foury-nay-he-applicd-to-the
Paymens-of-ithe-worey-assescedy-ard-the -renaindory -if -any-thera-hoy
#hatl-be-refurred-So-the-plalntiff .

(b)_In all cases where a new trial has been granted upon the

application of the defendant, ané he has failed upon such trial to

ocbtain greater compensation than was allowed him upon the first

Erial, the costs of such new trial shall be taxed against him,

Comment. The proviso to this section waes added in 1877 in connection
with related changes to Code of Civil Procedure Section 125k, which deals
with possession after judgment or pending appeal. See Code Am. 1877-78,

Ch. 651, p. 109, §§ 1-2. vVaricus subsequent chenges to Section 1254 have
rendered the language of the provisoc meaningless. The general provision as
to fences and cattle-guards remains in Code of Civil Procedure Section 1251.

Subdivision (b) is the same as Code of Civil Procedure Section 1254{k)

(repealed in this recommendation).
=57~
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SEC. g. Article 9 (commencing with Section 16425) is added
to Chapter 2 of Part 2 of Division U of Title 2 of the Govermment

Code, to reasd:
ARTICIE 9, CCITEMIATICH LEFCSITS FUMD

16425, Condemnation Deposits Fund

16425, The Condemnation Deposits Fund in the Treasury is
continued in existence, The fund consists of all money deposited
in the Treasury under Title 7.1 (commencing with Section 1268.01) of
Paxrt 3 of the Csde of Civil Prdcedure and all interest earnéd or
other increment derived fram its investment; The State Treasurer
shall receive all such moneys, duly receipt for, and safely keep
the same in the fund, and for such duty he is liable to the

Pilaintiff in the eminent domain proceeding uwpon his officisl bond.

Comment. Sections 16425-16427 restate the substance of a portion
of subdivision (h) and all of subdivisions (i} and (j) of Section 1254 of

the Code of Civil Procedure.

-58-
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16426, Investment of fund

16426, {a) Money in the Condemnation Deposits Fund may be
invested and reinvested in any securities described in Section
16430, Government Code, or deposited in banks as provided in
Chapter L (camencing with Section 16500) of Part 2 of Division 4
of Title 2, Govermment Code.

(b) The Pooled Money Investment Board shall designate at
least once a month the amount of money available in the fund for
investment in securities or deposit in bank accounts, and the type
of investment or deposit .and shall so arrange the investment or
deposit program that funds will be available for the immediate
rayment of any court order or decree. Immediately after such
designation the Treasurer shall invest or make deposite in bank

accounts in accordance with the designations. For the purposes

of this subdivision, a written determination signed by a majority

of the mermbers of the Pooled Money Investment Board shall be deemed

to be the determination of the board. Members may authorize deputies é
to act for them for the purpose of making determinations under tkis :

secticn.

Comment. See the Comment to Section 16425,




0

16427, Apportionment and disbursement of fund

16h27, Interest earned and other increment derived from
investments or deposits made pursuant to this article, after deposit
of money in the State Treasury, shall be deposited in the Condemmation
Deposits Fund. After first deducting therefrom expenses incurred
by the Ireasurer in taking and making delivery of bonds or other
securities under this article, the State Controller shall apporticn
as of June 30th and December 31st of each year the remainder of such
interest earned or increment derived and dsposited in the fund during
the six calendar months ending with such dates. There shall be
apportioned and paid to each plaintiff having a deposit in the fund
during the six-month period for which an apportiomment is made, an
amount directly propertionate to the total deposits in the fund end
the length of time such deposits remasined therein. The State
Treasurer shall pay out the money deposited by a plaintiff in such
manner and at such times as the court or a judge thereof may, by

order or decree, direct,

Comment., See the Comment to Section 16425,
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SEC. 10. Section 36090 of the Goverrment {ode is amended
to read: ' o

3809C. The »ight-te-cempensation-or-danages-aeernes-at-the
date-of-the-order-appeinting-referees-or-the-oprder-setsing-the
eause-for-sriaty--fhe-aetuai-value-of-the-preperiy-at-that-date
48-iRe-meagure-of-compensation~ foy-property-aetunlly-takea-and
the-basis-ef-dazages-Le-property-nes-taken-but- tajuricusiy

affeeleds date of valuation In proceedingg,unﬁer this article

shall be determined in accordance with Section 1249 of the Code

of Civil Procedure. In cases in which comgenuation ie ascertained

by referees appointed pursuant to thie article, the date of the

flling of their report with the court shall be deemed the date

of trial for the purpose of determining the date of valuation,.

Comment. This section of the Park and Playground Act of 1909
(Government Code Sections 38000-38213) was enacted in 1913 (Stats, 1913,
Ch. 246, p. 417, § 3). It has not been amended to conform to the various
changes that have been made over the years in Code of Civil Procedure Section
l2h9, which specifies the date of valuation in eminent dcmain proceedings
generally. The section is amended to conform, as near as may be, to the Code

of Civil Procedure,

- 61;.




)

)

SEC. 11. Section 38091 of the Government Code is amended
to read:

36091. Improvements placed upon the property after
publiention-ef-she-notice-cf-passage-of-the-ordinanece-of -

insenkdeor the service of summons shall not . be included . in

the ageesement of compensation or dameges.

Comment, This section of the Parks and Playgrounds Act of 1909
{Government Code Sections 38000-38213) was enacted in 1913 (Stats. 1913,
Ch., 246, p. 417, § 3). With respect to the construction of this section and

related sections, see City of Los Angeles v. Glassell, 23 Cal, b4, 262

Pac. 1084 {1928). The section is amended to conform to Code of Civil
Procedure Section ig4g which provides that improvements placed upon the

property after the service of summons shall not be included in the

assessment of compensation of damages.
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SEC. 12. Section 4203 of the Streets and Highways Code is
amended to read:

4203. Fep-ihe-purpose-of-ussessing-ihe- eompensatien-and
daBRgesy-the~right-theweso-chall-be-deemed- so-have-acerued-as
she-date-of-the- igsuanee-of- SuEmONS -and-she-aetual-value-at
that-date-sﬁa&l—be-tﬁe-meaaure-ef-eaﬁpeasatien—£§r-éil49!é§é§%y
te-be-aetualily-talkeny-and-aise-the-basis-of-danages-to- propersy
Bet-aetually-taken-but-injuricusly-affeeted,-in-all- eages-where
guch-damages-are-alioved-by-the-provisions-of- this- sarby—-Ify
hewevé?g-a—ﬁatien—ta-éet-the-aetiearfer—%yi514554ﬁ9%-mﬁde—w§thia
sae-year-aitea—the-éé%e-af—%he—isaaaaee-a#-the-sﬁi!sas-is-the
ae%isa,-the-right-teéeemgeaeatien—aai—éa!aseé-shall-be—deeaadA%e
have-aeerued—at-the-éa%e-ei—the-hearing-sfhthe-matieasté-ée%—iﬁe
aetiaasfer-trial,-aaﬂ-the;aetuai-value-atétﬁat-ﬂa%eaahaliébe-tﬁe
measure—ei-eem;easatiéa—ané-the-hasis-sQ—damageev

The date of valuation in proceedings under Chapters 7. .

through 10 of this part shall be determined in accordance with

Section 1249 of the Code of (ivil Procedure. In cases in which

compensation is ascertained by referees appointed pursuant to

this chapter, the date of the filing of their report with the

court shall be deemed the date of trial for the purpose of deter-

mining the date of valuation.

Comment. This section of the Street Opening Act of 1903 (Streets and
Highways Code Sections 40C0-4ll3) derives from an enactment of 1909 (Stats,
1909, Cn. 684, p. 1038, § 5). The section is intended to accord, as near

as may be, with Code of Civil Procedure Section 1249, which specifies the
63
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date of valuation for condemnation proceedings generally, See City of

Los Angeles v, Oliver, 102 Cal. App. 299, 283 Pac. 298 {1930); City of

Los Angeles v. Morris, 74 Cal. App. 473, 241 Pac. 409 (1925). The section

is amended to accord with amendments of Code of Civil Procedure Section 1249,

-6h-
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SEC. 13. Sectlon 4204 of the Streets and Highways Code 1is
smended to read:

420k, No improvements placed upon the property proposed-se
be-#ﬁéeng'subsequent to the date-a%-ﬂhieh-%he-right-ta-eempeasa-

%iea—anéadamages—has-aeérueay éervice of sumons shall be

ipcluded in the assessment of compensation or damages.

Comment. This section of the Street Opening Act of 1503 {Streets and
Highways Code Sections 4000-kLlk3) is amended to conform to Code of Civii
Procedure Section 1249, which provides that improvements placed upon the

property after the service of summons shall not be included in the esgaess-

ment of compensation or damages;

B 1




SEC: 1) jection 12434l of the Code of Civil Procedure is repealed.

iZ#M . In
i my promedmg :
mmm domun'ybmsh: by the Seate, or

a county, or a corpotation, or
metropolitan water rict, municipal N
digtrict, i waater districe, M n sthte-ou

utility
- - [ ! -
dm‘ mge.urlgaﬁnn.lcvee,nﬂﬂmm ;

mediate postession and use of t-of-
wuy,erhnd;tohcmedfzyﬂm

vequired for i whether
m mﬁgpﬁub&

'm&emmdmi:ﬁtmﬂm

i, A R

Commente Section 1243.5 is superseded by Code of Civil Proesdure
C Sections 1269.G1, 1269,02, 1269,03, and 1269,06.
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SEC. 1* Saction 1243.5 of the Code of Givil Prosedure is repesleds
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served with » copy of the myumons and -
complaint in the manner preseribed by law,
in which case service of the order may be
madebym:ilnpnnmrhxrrmandylﬁ:
attoraey of record, if any, If 2 uug::
whom & copy of the turmng
mediate possession is ired to be
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anmﬂyh!qmudm:{ﬁm: -ﬁ! Low per-
wems, if sy, in peecession k HeopsTt
jmlwwﬁm? , cia:lyfm:.'adhaeni : y

agresment ¢ .
{d) At any ¥mo olror the st has

made sn oeder conhiorising lsusndiate pos-
session, tht;e COREL Ay, s Dyt s:f} sny ‘
party to enineat Sty prokecding,
order an incresss er 2 docroare i;_;it!seﬂ;geu
cuclty thie the pigzﬁff i ::?:.:i_red to
. depoait pursasnt to this sexticn if the court
determines that the sccucicy \E-liu:ﬁshm&d
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Comment. Section 1243.5 is superseded by Chapter 1 {commencing with

Section 1268.01) and Chapter 2 (commencing with Section 1269.01) of Title é

7al of Part 3 of the Code of Civil Procedure. The provisions relating to

the deposit are superseded by provisions contained in Chapter 1; the

provisions relating to an order for possession prior to judgment are

superseded by provisions contained in Chapter 2,

The disposition of the various provisions of Section 1243.5 is indicated

below:

Section 1243.5

Subdivision {a)

Subdivision (b)

Subdivision {c)
Subdivision (d)
Bubdivision (e)

Subdivision (f)

.Recommended Legislation ?

- Pirst sentence

second sentence

o

third sentence

first sentence

- -

]
[+/]
[1]
8
2
g
5
g
1]

- -

T e A A e S Nk v

1268.01(a)
1268.01{c)

1269.01(b), 1269.02(d},
1269.03(b)

1269.0k(b){seaond
sentence)

1269.02(b) {second
sentence)

1269.03(4)

1269.01Ec;, 1269.02(c),
1269.03(e

1265.04

1268,02
1268.09
1269.07
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SEC,

£

12436

a i:-e s Men money
* requir. to be de ked a8 provided
th'saa:on S Ig.:ﬁ di’ ?r:fﬂcgurt shtgl? osx;der
¢ money to posited in the State
Treasury, unless the plaintfi requests the
court to ovder deposit i the
treasury, in which case the sgurt aha

oxdudcpaneiﬁﬂu Z,:m”' 14

" money it deposited in the

pursiant to this socticn & ehall be hel

invested, deposited, anddisbumdmthe‘

mmwspemﬁedm&acum 1254, and in-
terest zarned or other increment derived
Gazm it investment shalt be apportionsd

and dishursed in the manner specified in J

that section. .. e hedepeheibgrie

\

Section 12h3.6 of the Code of Civil Procedure is repealed,

all in strike-out
type

Commert s Section 12513.6 is superseded by Section 2268,10 of the

Code of Cividl Procedure.
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A 12435 e
=3y Aroany tme after moncy has
been deposited” ' as provided in Sectinn
i, J243,3, the varty whose property o
mierest in progerty is belarp laken T
may spphy to the cotst, ia the manner

Lereinatter providad, for the withdrawal -

of aft or eny portion of the amouar de-
posited for his propesiy or prosety inter.
est. Under such: appiization, the court shall
nrder that portion of the sneunr agplied
for, whicl: the applicent is entitled ro with.
draw under the provisions of this section,
to-be paid to such _pplicant fren the
money deposited in connection with such
property or propety fntersst .,

(L} If che ton]l amount coupht fo Bc
withdrawn pricr to judgment execeds the
amount of the criginal deposit, each a
plicant, before any of such excess is with-
deawn, shall fle an undertaking executed
by two or mwrs sufficient sureties appeoved
by the court te the effect that they 2re
bound to the plaintiff in double the amownt
of sach excess for Bre rotura of any emount
withdrawn by the applicant that exeesds
the mnotat to which the applicant is en-
titied as foally é&em&m& in the im.;;f
domkin proc: . topsther wi 1
incerest from mcwM=°§f its withdrawal.

1f there is more than cne applicans and
the walthmm: oy, i; to be Eithdrnwn
exceeds the amount we original deposit,
the applicants, in lien of fling separate
andertakings, may jointly file an nndertak-

ing executed by two oo more sufficien:

sureties approvert by the court to the effect
that they are bound to the plintiff in
double ;Ze wmount of such excess for the
retinn of any mnouat withdrawn by the
apolicants that excesds the amount to
which the applicants are entiiled as Anally
determined in the eminent domain ‘pro-
eaeding ?ether with fegal interest from
the&;:: m:u- withdrawal. e sub
£ the undesiakn irec By this su
division is ,mm:"i‘: sdroitcad surety

"

~TFl~

SEc, ¥ ection 1243.7 of the Code of Civil Procedure is repealeds

)

‘ yall in strike=out

\"




insurer, the undeataking is suficient in
armount if the surety is bound only to the
extent that the amount sought to be with-
dmw:d exceeds the amount otiginaily de.
ited.

poam plaintiff may corisent to an under.
taking that is less than the woount re.
quired under this subdivision,

H the undertaking is exconted by an
admitted surety insurer, the applicant Sling
the undertalany is ha:titled 16 reco;cr the
pramium pai the undertaking, but not
to meed%ﬂ;:re‘ent of the face value of the

ing, as-a part of the recoverable
costs in the eminent domain proceeding,

{¢} The application shall be made by
affidavit wherein the applicant shall set
forth his interest in the, property and re-
quest withdrawal of a stated amount, The
applicant shall serve a of the appli-
cation on the phintiff and no withdrawal
shall be made until at least ~ 20 days
after such service of the application, or
until the time for all objections has expired,
whichever is later. - - i

{d} Within.the 20-day period, the plain-
it n:;y object t?n:r“d' withdrawal by ﬁl;ll:g
s objoection therete in court op the
grn-mcﬁ;;ﬁn undertaking should be filed
or that the amount of, or the sureties upon,
nﬁh}mwu&dmﬁn%:e inwﬁcient;d e

e ithin & 20-day period, t
ghinu’ﬂ‘ may object 10 such withdrawal by
ling an objection ~ . thereto in court on
the .o %:emmd that other persona are
known or believed to have interests in the
property. In thiy event the plaintiff shall
attemmpt to personally sevve on such other

- persons a notice to such persons that they

may appear within -5 10 days after such
scevice and object to such withdrawal, and
that failure to appear will result in the
waiver of any right to such amount with-
drawn or further rights against the pluin-
tiff to the extent of the sam withdrawn.
The plaintiff shail state in 3’7 such ob-
jection the names and last known addresses
of other persons known or believed to
bave an interest in the property, whether
or not it has been able to serve them with
mmimagdmed:;;eofmdn service,
plaintid in ity objection reports to
the court that it is le to personally
serve persons known or believed to have
interests in the pro within 775, the
20.day period, said money shall not be
withdrawn until the applicant causes such
i service to be made. d

{F) I such persona so served appear
gb&jwt to the withdrawal, or if the plain-
ift s0 requests, the court shall thereupon

. hold 2 hearing after notice thereof to all

all in strike-cut
type
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iez and shall derermine the amnounts to
withdrawa, it any, and by whom _
¥ the court determines that a party is
entitled to withdraw any portion of a de-
posit which another party cinims, the court
may requice such party, before withdraw«
ing portion, to file an uvndertald
executed by two or more sufficient suveties
approved by the court to the effect ¢hat
they ave bound to the adverse claimant in

by the adverse claimant,
to the person entitied thereto of
amount withdrawn tbat exceeds the

L

finally detcrmined in the eminent domain
meding, together with lsgal interest

the date of ita withdrawal. No per-
sons sa served shall have any claim against
the tglaimiﬁ-‘ for compensation for the value
of the property taken or severance dam-
ages thereto, or otherwise, to the extent of
the amount withdrawn by all parties; pro-
'.r.l'dded. the plaindff shal! rematn hllia.bfe for
said compensation to persons having an
interest of record who are not so served.
mg) If withdrawn, the receipt of any

money shali constirute & waiver by
operation of law 7 of all defenses in
faver of the persona receiving such pay-
ment except g his claim for greater
compensation. Any amount so paid to aoy
party shall ke credited upon 3% the
judgment e in the eminent domain pro-

{(h} Apy amount withdrawn by any
party in excess of the amount to which he
is entitied as finnlly determined in the
emineni domwan pmcrgdini::haﬂ be 7.
paid to the party entitied thereto together
with fegal interest thereon from the date
of its withdrawal, and the court in which

the 3 eminent domsin proceeding is
ggaimtgthe defendant. ¥ fﬁtﬂ
does not pay the § o

O motion, entét indw w
g?mﬁesfwm&mt-w‘dﬁ

amount to whick such party is entitled s

-

the interest that may be dae theveon. - - /

F,all in strike=out

1 type

Comment, This section is superseded by Chapter 1 (commencing wi'bl"a

Section 1268.01) of Title 7.1 of Part 3 of the Code of Civil Procedure,




()

The disposition of the various provisions of Section 1243.7 is indicated

below,
Section 1243.7 Recanmended LegiBlation
Subdivision (a) - first sentence -----=-- 1268,04
- second sentence =---~--- 1268.05{a}
Subdivision (b) «--ecmecmemmcmccc e 1268.06
Subdivision (c) - first sentence =---ww-- 1268.04
- second sentence ------- 1268.04
1268.05(1b)
Subdivision (Q) ----~cceom - 1268.05(c)
Subdiviéion (@) wmevm oo 1268.05(d)
Subdivision (f) ----cemcamm s 1268.05(e)
Subdivision (g) --=-=—cmm-mmemmmmmo . 1268.07
Bubdivision (h) -ew-commcmeeao . 1268.08
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sEc, 18.

2547 2 e, ey
Tem EABRE L et e i d A
., {a) In eny meuifnﬂ‘which the

i Dot in possession € proper-

ty sought to be condemned, the plaintiff
may, at any time after trial and judgment
je::dmed or ne::lm'gh an appeal from the
gment er paymeat into coust
2% for the defendant . of the full

KL S
H

. amount of the judgment . - and such

further sum as may be required by the
court as & fund to pay any further dam-
ages and costs that may be recovered in

=t the proceeding, = e 3
ket e e
ston to use property to
be condemned.

(b} If in the judgment che court .. -

d«e:minzi that the plaintiff is entitled to
Roguire property eminent domain
# if the court detm:gm that the

-

E
%
|

after date of the ceder,

ppeal Fooin b iogmant by paying 3

e j ing into
court the mounlz of the pdynerg and
such further sum aa may be required by
the cot and takin the
prooerty pursuant to this section,

L]

1
L
e
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Jection 195k of the Code of {ivil Procedure is repealeds

in str’ke-out
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¢f) The defendant, who is entitled to
the money paid into court for him upon
any judgment, shall be entitlegto demand
and receive the - full amount of the
i t at any nime thereafter upon ob-
taining an crder therefor from the court.
. " “The court, or a judge thereof, upon
application . by such defendant, "
shall order ang direct that the money 50

id into court for him be delivered to him
upon his fling 2 satisfaction of the judg
ment, or upon his filing a receipt therefor,
and an abandonent of all defenses to the
action or procceding, except as to
amount of damages that he may be entitled
ta in tha;veu: that a newdgf’ RE
granted. A payment to a defendant, as
aforesaid, shaﬂ‘oq: held 1o be an abandon-
ment by such defendant of all defenses
interpased by him, excepting his claim foc
greater Compensation.

w5 {g) Any smount withdrawn z
any pacty in excess of the amount to whi
be is entitled as finally dcterf&fdbin I:;
eminent domain proceeding
without interest to the party entitfed there-
10, and the court in which the eminent

domain proceeding ia shall enter -
: heref, P"’ﬁ i
zg) The payment of the money into -

court, as hereinbefore provided for, shall
not discharge themﬁﬂ' from Hability to
keep the said full and without
diminution; but such shall be and
remain, u_:oan.accidﬂ;;s. th. or
cther contingencies {as between the parties
1o the proceedings), at the risk of the
phinﬁﬁ,ofan}:i shall s0 remain d\;::?g;he
amount of the compensation or is
finally eettled by judicial determinatian,
and until the court awards the money, of
such part thereof as shall be determined
upos, to the defendant, and until he is
authotized or required by rule of court
to take it. If, for any reason, the mooty
shall at aoy time be lost, or otherwise
;?madcdmwitbdnwn, through no fault
the

i,.':lll.'!. in strike=out
type
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Sounty huu:? . H the court orders deposit
in the State Treasury, it shall be the duty
of the State Treasurer to receive all such
mosteys, duly recdpt for, and to zafely
keep the same in - 7| the Condernmstion
Deposits Fund, which fund is hereby cre.

ated in the State Tressury and for such
duty he shalt be Hable to the plaintiff upon’”

G}Futhepu?uuofthom-
iven & : s ok
of the merobers of tha b’;lmyln-
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(k) In 3]l cases where 2 new triat
has been jmnwd upon the application of
ant,

thcldefmob and he has fad upon gch

trial to obtain greater compensation than

oas al him vpon the first trial, the

costs of such new trial shall be taxed /

against hipt:<.a 0 T AR
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Comment. The dispeosition of the provisions of Section 1954 is

indicated below.

Section 1954 Recommended Legislation

Sub@ivision (a) =-smeswesmoccmmmcommnona 1270,01

Subdivigion (b) ==-eememmammmmacoo 1270.02
Subdivision (¢) =wevcccmmmmme L 1270.03 |
Subdivision {d) ---~-meommmmemcceeeoos 1270.04

Subdivision {e) =ev-mrammmcommmeeeos 1270.06
Subdivision (f) =----mccmmmmmmmae s 1270.05 .
. Subdivision (g) ~-vwee-womemome e 1270,07 %

- Subdivision (h) - first three sentences - -1270.08 |
- remainder --vec--eeoao. Govermment Code %
§§ 16425-16427 %
Subdivisions (i) and (j) ~~v-wcmommmcemua Governmens Code |
' §§ 16h2s5. 62T

Subdivision (k) c--e-vmmemeim oo 1257(v)
t
i
c
-78. |
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SEC. 18. fThis act shall become operative only if Senate
Cons‘bitutional Amendment No. of the 1967 Regular Session
of the Legislature is approved by the vote of the electors, and

In such case this act shall become operative on Jamuary 1, 1969.

Comment. There is some doubt whether the right to take possession
of property prior to Judgment can be extended to persons and for purposes
not 1isted in Section 14, Article I, of the California. Constitution. "The
Constitutional Amendment referred to in Section 14 of this act would make
it clear ths.t the Iegisla.ture mey by statute extend this right to addi-
tional persons and fbr additional purposee. The recommended legislation
would become effective only 1f the recommended Constitutional Amendment
1s adopted by the people.

-79-
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PROPOSED CONSTITUTIONAL AMENDMENT

A resolution to propose to the people of the State of California an

amendment to the Constitution of the State by amending Section 1k

of Article I thereof, relating to eminent domain.

Resolved by the Senate, the Assembly concurring, That the Leglslature

of the State of California at its 1969 Reguler Sesslion commencing on the
. day of January, 1969, two-thirds of the menbers elected to each of
the two houses of the Ilegislature voting therefor, hereby proposes to the
people of the State of Callifornia that the Comstitutuon of the State be

amended by amending Section 1k of Article I thereof, to read:

SEC. 14. (8] Private property shall not be taken or JAUARET

for public use without just compensatlon having first been made to,

or paid into court for, the owner , Subject to the provisions of

Section 23a of Article XII, just compensation shall be assessed

in a court of record as in other civil cases and, unless & Jury

is waived, shall be determined by jury. s-Bad-Ro-right-of-vay-« ¥

iands-te-be-usea-fer—reser?eir—pufgeses-shali-be~a§pfep§iataﬂ-tA
%he-uﬂe-e?-aay-eerﬁefatisa;—exeeg%-a-ﬁaaieigal-eerger&tienref-a
county_or-thg—Siatq-o:-met;agglitan-wate;-district,-muniéi§a§
u%ili%y-éistriet;-muaieipai-water—éis%rie%;*dr&iaageg»irriga%ieng
ievee;-reeiama%iea—efuwa%er-eeﬁservatien-aés%riet;-ey-sim&lar-pablie
cnrpcration'until-fuii-compcna&tiun«%hcrcfar-be-first-made-iﬂrmeney
ev-ageertained-ond-paid-inke- esuri- for-the-swWneyy-irrespeesive-as
any-bcnefits-frem—aﬁy-imprevemeat-preﬁesea-byvnueh-eeygéyatian?—
vwhich-compensation-shall~be-aseersained-by-a- Juryy --vRiess~a~Jury
be-waiveé;-as-iﬁ-eﬁh&g—eivil-gaqeg—in—g—g@éré-aﬁ-reeéra;~as-shaii
be-greseribeé-hy-lawi-previéeéy-tggt--in—aay-preeeeaiag-ia-emiaent

éemainrbraught-hy-%heustate;-ar-a-eaantyy-er-a—saaieipal—eerperatiea,
-79-



ar-gpetropelitan-vaker-districky-puniesgal-ntility-distriesy
EuRieipal-waier-distriedy-drairagey -irrigpiions-leveey~¥reeda-
mAatien-o¥-WALer-conseyyation-digtries;-or-simidar-publie- corpora~
tiery-the-aferecnid-State-gr-Euaieizaiity-or- eounty-ox-pubide
esrporaiion-er-digiried-aforesaid-may-take-iEnediate-possession
agd-use-eof-auy-righi-of-way-or-iands-te~-ke-used-for-reservesy
purpesess -reduired-for-a-grblic-use-vhether-the- fee-thereas
e¥-aR-cgEemeRt- therefor-be-sought-upep-firsi- eckenedng-epinen’d
demain-prevecdings-aecerding-to-1av-in-a-eours-of-compedens
durisdietion-and-thereupon- giving-cuek-seeurity~in-the-way-of
meney-depesited-as-the-eourt-in-vhich-such-proceedings-are
pendipg-pay-direet;-and-in-syeh-ameurie-as-the-egurt-may
determine-to-be-reassrably-adequase-to-seeure- £e-the-owner-of
the-propeyrty-ceughs~1o-be-taken-ippedzate-payrent~of- Just-cal-
pessatien- for-cueh-iaking-ard-any-dagnge-ineident-theretoy
tmeluding-dapages-suctained-by-reasen-of-an-adjudieation- £has
there-is-re-aeeessity-for-taking-the~properiyy a6 SO6R-A5~1 Re
same- ean-be-ageersaired-geeording-to- oW ~~The- ecurt-ERYy«UBOR
Eetion-of-any-party-ie-gnid-emineni-domain-proceedingsy-afiow
sueh-netize-{o-She-other-pariies-as-the-ecuri-way-preseribes
alter-the-ameunt-of-puek-seeurity-gg-required-in-sueh-proeccdingg-

(b) In any proceeding in eminent domain brought by the State

or a county, city, district, or other public entity to acquire any

lands to be used for reservolr purposes or any right of way, whether

a fee or other interest be scught, the plaintiff may take possession

and use of the property or property interest following commencement

of the proceeding and prior to the final judgment. Before possession
-80-




or uge is taken, the plaintiff shall deposit probable just compensa-

tion in accordance with subsection (d).

{c) With respect to all other proceedings in eminent domain,

the Iegislature may specify and classify the entities or persons

by which, the public purposes for which, and the manner in and

time at which, possession or use of the property may be taken

followlng commencement of the proceeding and prior to final

Judgment;.

(d) BRefore possession or use of property 1s taken, Jjust

compensation shall have first been made to the owner or the

plaintiff shall deposit such amount of money as the court determines

to be the probable just compensation to be made for the property

and any damage incident to the taking. The money so deposited

shall be available imrediately to the person or persons the court

fetermines to be entitled thereto and may be withdrawnh in accordance

with such procedure and upon such security as the Legislature may

prescribe.
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