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Firet Supplement to Memorandum 66-8

Bubject: Study L2 - Good Feith Improvers

Attached as Exhibit I (pink sheets) ls a statute designed %o carry
out the decisions made at the July 1965 meeting. The pertinent portion
of the Mimutes of the July 1965 Meeting is attached as Exhibit I (green
sheets). Attached to Memorandum 66-8 (previously distributed) is & tenta-
tive recommendation that the staff believes is a better approach to this
problem than the statute attached to this supplement.

We suggest that we go through the attached statute section by section.
(Cbviously, if this statutory scheme is adopted by the Commission, much
work will be required to perfect the statute.) The following is & listing
of the section headings:

CHEAPTER 1.5. GOOD FAITH IMPROVERS OF LAND CWNED BY AROTHER

Article 1. Definitions and General Provisions

1020. Application of definitions and general provisions

1020.1. "Improver" defined [Besed on CC Section 1013.5}

1020.2. "Improvement" defined {Includes taxes and special assessments]
1026,3. "land" defined

1020.4. "Owner" defined

2020.5. "Person" defined [Makes statute applicable to public entities]

1020.6. When removal of improvement will cause irreparable injury
to land

1020.7. "Fair value of an improvement" defined
1020.8. "Fair value of the land" defined

Article 2. Application of Chapter

1021. Cbapter applies only vwhere conceded or determined improver
i8 rot owner of land

1021.1. Rules relating to removal of encroachment, doctrine of
laches and doctrine of estoppel not affected
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Artiele 3. Rights of Iand Cwner

1022, Right to purchase improvement
1022.1. Right to require removal of improvement
1022.,2. Right to require improver to purchase land

1022.3. Right to require improver to elect to remove improvement
or purchase land

1622.4, Rights if improver fails to remove improvement when
required

1¢22.5. Right to recover value of use and occupancy of land
1022.6. Right to recover expenses of bringing or defending actions

Article 4. Rights of Good Faith Improver

1023. Right to remove ilmprovement
1023.1. Right to compel owner to make election [Subdivision (b)
does not refliect the decisions made at the July 1965
meeting. To effectuate those decisions would require
giving the improver a right to remove where he has no
such right now, i.e.,, where lien holders will not cone
gsent. Suggested provisicn secems to reflect sounder
policy.]
AMENDMENT OF CIVIL CODE SECTION 1013
ANEYLYERT OF CIVIL CODE SECTION 1013.5
ACT APPLIES ONLY TO IMPROVEMENTS CONSTRUCTED AFTER ITS EFFECTIVE DATE
A major problem that is not dealt with in the attached statute is what
provisions should be added in order to protect the rights of various lien
holders on the land and the improvement. If this scheme is adopted by the
Commission, the staff would appreciate receiving any suggestions concerning
this problem.

Respectfully submitted,

John H. DeMoully
Executive Secretary




1lst Supp. Memorandum 66-8

FEXHIBIT I

An act to add Chapter 1.5 (commencing with Section 1020) to Title 3of

Part 4 of Division 2 of, and to amend Sections 1013 and 1013.5 of,

the Civil Code, relating to good faith improvements on proper@g

owned by another.

The people of the State of {alifornia do enact as follows:

SECTION 1. Cbapter 1.5 (commencing with Section 1020) is
added to Title 3 of Part b of Division 2 of the Civil Code, to read:

CHAPTER 1.5, GOOD FAITH IMPROVER OF IAND OWNED BY ANOTHER

Article 1. Definitions and General Provisions

1020, The definitions and general provisions in this srticle govern
the construction of this chapter.

1020,1. "Improver" means:

{a) A person who, acting in good faith and erroneously believing
because of a mistake either of law or fact that he is the owner of the
land, affixes an improvement te land owned by another person; and

(b) A successor in interest of the perscn described in subdivision
(a).

1020,2. "Improvement" means any property that is so affixed to
lend as to become a2 part of the realty to which it is affixed. " Improve-
ment" includes the taxes which were psid on the lard (as distinguished
from the improvement), and the special assessments which were paid for
an improvement benefiting such land financed by & specilal assesspment,
by an improver and were not paid by the owmer or his predecessors in

interest.
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1020.3. "land" does not iaclude an im;rovement affixed to the
realty by an improver.

1020.4. "Cuner" means a person, or the successor in interest
of a person, whose land is improved by en improver.

1020.5. "Person" includes a natural person, firm, association,
organization, partnership, business trust, corporation, the United
States, a state, county, county and city, city, district, public
authority, public agency, or any other politieal subdivision or
pubiic corporation.

1020.6. The removal of an improvement will cause irreparable
injury to the land when the 1and cannot be restored to the condition
that existed prior to the affixing of the improvement and the value
of the land after the improvement is removed will be substantially
less than its value would have been had the land remained in the con-
dition that existed prior to the affixing of the improvement.

1020.7. The fair value of an improvement is to be determined as
of the time of the computation of such velue and is the amount by which
the improvement enhances the value of the owner's land.

1020.8. fThe fair value of the land is to be determined as of
the time of the computation of such value and is the market value the
land would have had at such time if the improvement had not been affixed

to the lang.
Article 2. Application of Chapter

1021. This chapter applies only where the improver concedes or
it has been judicially determined that the improver is not the owner
of the land to vwhich the improvement is affixed.
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1021.1. This chapter does not affect or gualify the law with
regard to:r

() The circumstances under which a court of equity will refuse
to compel removal of an encroachment or will apply the doctrine of
laches.

(b) The circumstances under which the doctrine of estoppel will

be invoked.
Article 3. Rights of Land Cwner

1022. (a) Subject to Section 1023, cwner may elect to purchese
the improvement at its fair value if:

(1) The improvement significantly enhances the value of the
land; or

(2} The removal of the improvement would csuse irreparable injury
to the land; or

(3) The removal of the improvement would not cause irreparable
injury to the land but its removal is not economically feasible.

(b) If the owner elects to purchase the improvement as provided
in this section and the owner and the improver are unable to agree
upon the fair value of the improvement, either may bring an action

against the other to have the fair value of the improvement determined.

1022.1. The owner may elect to reguire the removal of the improve-
ment unless the improvement significantly enhances the value of the
land and its removal is not economically feasible. If the improver
falls to remove the improvement as required by this section within 60
days after a demand from the owner that the improvement be removed, the

owner mey proceed as provided in Section 1022.4.
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1022.2. The owner may elect to require the improver to purchase
the land at its fair value where the improvement significantly enhances the
value of the land and its removel would cause irreparable injury to the
land. If the owner elects to require the improver to purchase the land
and the owner and the improver are unable to agree upon the fair value
of the land, either may bring an action against the other to have the

fair value of the land determined.

1022,3. (a) The cuner may elect to require the improver to pake
an election whether he will remove the improvement or purchase the land
at its fair value where:

(1) The improvement significantly enhences the value of the land;

(2) Removal of the improvement is not economically feasible; and

(3) Removel of the improvement would not cause irreparable
injury to the land.

(b) If the improver fails to make the election reguired by this
section within 60 days after a demand from the owner that such election

be made, the owner may proceed as provided in Section 1022.4.

1022.4. If the improver is required to remove an improvement
pursuant to this chapter and fails to do so within the time allowed by
this chapter, the owner may:

(&) Remove the improvement and recover the reasonable cost of
such removal and, in addition, dameges for any injury caused to the
land by reason of the affixing or the removing of the improvement; or

{b)} Recover demages for any injury or loss of value to the land

caused by reason of the affixing of the improvement.
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1022.5. Subject to Sectlon T4l of the Code of Civil Procedure,
in addition to any other rights given him by this chapter, the owner
has the right to recover from the improver the reasonable value of

the use and occupancy of the land by such improver.

1022.6: In addition to any other rights given him by this
chapter, the owner has the right to recover from the improver for all
expenses reasonably incurred by the owner in bringing or defending
any action to enforce rights or duties under this chapter. The
expenses recoverable under this section include but are not limited

to appraisal and attorney's fees reasonably incurred.
Article 4. Rights of Good Faith Improver

1C23. To the extent such right exists under Section 1013.5, the
improver has the right to remove the improvement unless the removal
of the improvement will cause irreparable damage to the land.

1023:1: {a) If the removal of the improvement will cause
irreparable dasmage to the land, the improver may make & demand on the
cwner that the owner make an election among the various rights he has
under Article 3 of this chapter.

(b} If the owner does not meke such election within 60 days after
the demand is made, the improver has;

(1) The right to remove the improvement to the extent that such
right exists under Section 1013.5.

(2) The right to purchase the land at its fair value. If the
owner and the improver are unable to agree upon the fair value of the
land, the improver may bring an action against the owner to have the
fair value of the land determined.
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SEC. 2. Section 1013.of the Civil Code is amended to read:

1013. Subject to Chapter 1.5 {commencing with Section 1020},

when a person affixes his property to the land of another, without
an agreement permitting him to remove it, the thing affixed, except
as otherwise provided in this chapter, belongs to the owner of the
land, unless he chooses to require the former to remove it or the
former elects to exercise the right of removal provided for in

Section 1013.5 of this chapter.

S5EC. 3. BSection 1013.5 of the Civil Code is amended to read:

1013.5. (a) Subject to Chapter 1.5 (commenecing with Section

1020), when any person, acting in good faith and erroneously believing
because of 8 mistake either of law or fact that he has a right to do so,
affixes Improvements to the land of another, such person, or his
successor in interest, shall have the right to remove such improvements
upon payment, as their interests shall appear, to the owner of the

land, and any other person having any interest therein who acquired

such interest for value after the commencement of the work of improve-
ment and in rellance thereon, of all their damages proximately resulting
from the affixing and removal of such improvements.

(b} In any action brought to enforce such right the owner of the
land and encumbtrancers of record shall be named as defendants, & notice
of pendency of action shall be recorded before trial, and the owner of
the land shall recover his costs of suit and & reasonable attorney's
fee to be fixed by the court.

{c} If it appears to the court that the total amount of damages
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cannot readily be ascertained prior to the removal of the improvements,
or that it is otherwise in the interests of justice, the court may
order an interlocutory judgment authorizing the removal of the improve-
ments upon condition precedent that the plaintiff pay into court the
estimated total damages, as found by the court or as stipulated.

(4} 1If the court finds that the holder of any lien upon the
property acguired his lien in good faith and for value after the
commencement of the work of improvement and in reliance thereon, or
that as a result of the making or affixing of the improvements there is
any lien against the property under Article XX, Section 15, of the
Constitution of this State, judgment authorizing removal, final or
interlocutory, shall not be given unless the holder of each such lien
shall have consented to the removal of the improvements. Such consent
shall be in writing and shall be filed with the court.

(e} The right created by this section is a right to remove
improvements from land which may be exercised at the option of one who,
acting in good faith and erroneocusly believing because of a mistake
either of law or fact that he has a right to do so, affixes such improve-
ments to the land of ancther. This section shall not bhe construed to
affect or qualify the law as it existed pricr tc the 1953 amendment of
this section with regard to the circumstances under which a court of

equity will refuse to compel removal of an encroachment.

SEC. 4. This act applies to any ilmprovement constructed after

its effective date.
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CTUDY HO. 42 - GOUD FAXTH IMPROVERS
The Commission considered Memorandws 65-36 and tentatively determined that
the good faith improver and the gocd Taish progerty owner should GBeve the

righiz indicated below,
IMPROVEMENT SIGHIPICANTLY BENHANCES VALUE OF LAND

Removal economically fessible

Significant permanent damage Mo significant permenent damege

dwner: Thiner:

1. May purchase improvement. 1. May purchase improvement.

2.‘ May require improver to 2. Nay require improver to
purchase land, remove improvement.

3. May require remcval of

improvement

Improver: Inprover:

1. If owner does not otherwise 1. If owner does not otherwise
elect, improver may purchase elect,‘ improver may remove
land or remove immrovement, improvement.

Bemoval not econcmically fezcsible

Significant permanent damage Wo significant permanent desmage

Owner: Owmer:

1. May purchase improvement. 1. May purchase improvement.

2. May require improver to 2. May reduire improver to elect
purchase lang. to purchase land or to remove

iriprovenent,
Tprover: : Txprover:

1. If owner dces nst atheruise L. If owner does net otherwise
aelect, ipprover may puranase elect, improver may elect to
land. wurchase land or remove

improverent.,
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CANTLY WHHARCE VALUE
LAKD

£ :
ifeasible

Bawoval er

Significant permanent damepe

e

1. May purchase impreovement,

2. May reguire removal of
improvencnt.

Jmprover:

1.  May reguire owner to elect

to purchase or reguirs

removal.

oo cally

Uo gignificant permansnt damage
Ownars

Lo Y¥ay roguire removal of
immravenent.,
Drpyrovar:

1.  Tuhrover may repove

.- .
L"’I"’“’( LT,

Hemoval not economically feasibie

Bignificant vermanent damape

Ovmer:

1. May purchase improverent.

2. Mey reguire removal of
irprovemesnt,

Improver:
1. May require owner ts elact to

purchase improvement or regui

removal,

Fo significant permanent dsmage

Guner:

Lo May purchuse improvement

2. May require removal of
iwproverent,

Tmprover:

1. If swmer does not otherwise

elect, improver may remove

improvement.



