Fann 2/15/66
Memorandum A6-3

Subject: Study 44 - Suit in Conmon Hame

Attached to this memorandum is a research study (prepared by the staff)
dealing with suit against a partnership or cther unincorporated association
in common name. Time did not permit us to complete work on the portion of
the study relating to suits by unincorporated associations in common name.

Our legislative authorization might be construed as not broad enough to
authorize us to study suit against unincorporated associati ons in common
name. llowever, we believe that the law is in need of revision and that these
revisions are so closely related to the authorized topic that they should be
accomplished in the same recommendation. We requested in Memorandum 66-10
that our authority be expanded to cover all aspects of this general subject,

The following are the policy questions presented by the attachead
research study:

1. Definition of "unincorporated association." See study, pages 2-L.

The statutory definition reccmmended in the study is found at the bottom of
page 4,

2. Permitting suit in common name against unincorporated associations.

The existing statutory scheme is outlined on pages 5 and 6 of the study. On
pages 6-7, the study recommends that suit in cormon name against unincorporated
associations should be permitted (as it is under existing law).

3. The "transacting business" requirement. See study, pages 7-10, The

study recommends that the "{ransacting business" requirement be eliminated.
The atatutory language recommended to effectuate this recommendation iz set

cut at the bottom of page 10.
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4. Substantive liability of unincorporated associations, See study,

pages 11-21. The recommendatinn and proposed statutory language are set
out on page 17. It is important that you read pages 11-21 since the
changes we propose to make in existing law are irpertant end basic.

5. BSubstantive liability of members of unincorporated associations.

See study, pages 21-25. The recormendstion ana proposed statutory language
are set out on page 24. Again, we recommend that you read pages 21-25
since the changes we propose to make in existing law are important and
basie.

6. Enforcement of Judgment. See study, pages 256-29. The recommendation

and proposed statutory language are set out on pages 26-27.

7. Service of process, See study, pages 29-33. The recommendation

is set out on page 30 and the reccmmended statutory language is set out on
pages 32-33.

8. Venue., See study, pages 33-36. The recommendation is set out on
page 34 and the proposed statutory language is set out in the middle of

page 35.

Respectfully submitted,

John 1I. DeMoully
Executive Secretary
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SUIT BY OR ACAINST A PARTWERSHIP OR OTHER
UNINCORPORATED ASSOCIATION IN ITS

CCMMON WAME*

*#This study wes prepared for the California law Revision Commission

by the staff of the Commission. No part of this study may be published

without prior written consent of the Commission.

The Commission assumes no responsibility for any statement made in

this study and no statement in this study is to be attibuted to the

Compission. The Commission's action will be reflected in its own recom-

nendation which will be separate and distinct from this study. The

Commission should not be considered as havinpg made & recommendation on a

particular subject until the final recommendation of the Commission on

that subject has been submitted to the legisglature.

Coples of this study are furnished to interested persons solely for

the purpose of giving the Commission the benefit of the views of such

persons and the study should not be used for any other purpose ai this

time.




SUIT BY CR AGATIIST A PARTIERSITP OR OTIER
UNINCORPORATED ASSOCIATION IN ITS

COMMCI NAME

INTRODUCTTON

A common name 1s one that is used by twe or mere parsons far the cenduct
of their mutual affairs. Although there are some significant exceptions, the
general rule in Californis is that & suit may not be hrought by &
partnership or ether unincorporated association in its commen neme; all
of the persons who conduct their mutual affairs under the cormon name must
be named individually as parties. llowever, Code of Civil Procedure Section
388 permits such an association to be sued in its comwon name under certain
circumatances.

This study is divided ints three parts. The firat part discusses what
types of orgenizations ere included within the term "unincorporated association”
and includes & recommended definition of this term. The second part examines
the problems that arise under existing law when an unincorporated asasciation
is sued in its common name., This part ineludes recommendations for changes
in existing law to deal with some of these problems. The third part
considers the advantages and disadvantages that would result from permitting
an unincorporated association to sue in its common name and concludes that
suit by such an associatien in its common name should be permitted, This
part includes recommendatiens for statutory provisions designed to meat the
problems that would arlse if suit by such an association in its commen name

were permitited,



MEANWING OF TIIE TERM "UNIINCORPORATED ASSOCIATION"
It has been suggested that unincorperated associations can be clasgified

into two types:

(1) Those which are partnerships and to which the Unifsrm
Partnership Act applies and controls. The requirements of CAL,
CORP, CODE §§ 15006, 15007 must be fulfilled. The question whether
rarties have created a partnership is ordinarily one for determin-
ation by the trial court, from facts advanced and inferences to be
drawn therefrom. Spier v. Lang, 4 Cal.2d 711, 53 P.2d 138 {1935).

(2) Those which are not treated as partnerships for any

purposes and to which agency law applies in all respects. The

nonprofit unincorporated association is a prime example, but

this class would also include the common law Joint stock company

and the Massachusetts business trust, each of which are nonpartnership

associations. See In Re Agriculturist Cattle Insurance Co., L.R,

5 Ch. App. Cas. 725 (1B70)(common law joint stock company); State

Street Trust Co. v. Ilall, 311 Mgas. 299, 41 W.E.2d 30, 156 A.L.R.

13 (1942)(Massachusetts trust). -

In California, Section 388 of the Code of Civil Procedure provides that
when "two or more persons, associated in any business, transact auch business
under & common nsme, whether it comprises the names of such persons or not,
the associmtes may be sued by such common name.” Although Section 388
might be construed to epply only to partnerships and other forms of
unincorporated business associations engaged in activity for the pecuniary
profit of its members, the section has not been glven this restrictive
interpretation. The section applies equally to Peraons aganciated together
in a nonprofit association, organized Tor charitable or other purposes, who —

2
transact any business within the objects of the association.

Section 388 does not use the term "unincorporated association" in
describing the type of organizations that may be sued in common name, A few

3
other states have statutes that are substantially the same as California.
The great majority of the common name statutes, however, apply by their terms

te "unincorporated assceiations.” |
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A few of the common name statutes that apply to "unincorporated
associations" aspecifically exclude partnerships from the coverage of the

p
statute, probably because a separate statute governs suits dy and agsinst
6

partnerships. Ilowever, the California statute aspplies to partnerships7
and no reason is apparent why there should be two separate suit in commen
neme statutes, one applying to unincorporated associations generally and
the other applying only to partnerships.

A Tew of the common namg statutes use the word "voluntary” in connection
with the term "association,” A "voluntary orgnization” is one in which
one may seek, or be sccepted into, membership as a matter of choice.9 This
limitation on the scope of a comwmon name statute is not recommended; the
addition of "voluntary' might, for example, exclude a labor union having a
"union shop" or “"closed shop" contract from the coverage of the statute.
Moreover, in view of the protection that can be afforded individual members
of unincorporated associations from having to pay personally a liability of
the association,lo there is no necessity to limit the coverage of a common
name statute to "voluntary" associations.

The common name statutes in the various states are not uniform. A
substantial number use "unincorporated association” or a similar phrase
without further definition to prescribe the scope of the coverage of the
statute.ll Some of the statutes contain a more detailed description of the
types of orgaﬁizations covered by the statute. The following are illustrative
of the definitional type of statute:

M, STAT., § 540.151 ~- "two or more persons [who] associate

or act, whether for profit or not, under the common name,
Including associating and scting as a lebor organization or

employer organization, whether such cormon neme comprises
the names of such persons or not."

-3
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NEB, REV. STAT, § 25-313 -- "any company or association of persons
formed for the purpose of (1) carrying on any trade or
business, {2) holding any species of property in this
state, or (3) representing employees in collective bargaining
with employers, and not incorporated,”

PA. RULES CIV..PROC., Rule 2151 -- "any unincorporated association
conducting any business or engaging in any activity of any
naturs whether for profit or otherwise under a common neme,"
excluding “an incorporated association, general pertnership,
limited partnership, registered partnership, partnership
assoclation, joint stock company or similar agsociation.”

It is suggested that a definition of the term "unincorporated association®
would be desirable. The definition would provide a clear indication of the
types of organizations included within the scope of the common name statute
and would eliminate unnecessary repetition in the various provisions of the
statute, BSuch a definition would be available for use both in a statute
providing for suit against an unincorporated association in its common name
and in a statute providing for suit by such an association in its common
name,

The definition should be broad enough to include all types of un-
incorporated organizations, If a particular provision of the common name
statute should net apply to specific types of unincorporated organizations,
limiting language can be inserted in that provision.

The follewing definition is recommended:

"Unincorporated association" means any unincorporated organ-
ization engaging in any activity of any nature, whether for profit

or not, under a common name, and includes, by way of illuastratien

but not by way of limitation, a joint stock company, labor union,

partnership, church, fraternal order, or club unless such organ-
ization is incorporated.



[

UNINCORPORATED ASSOCIATIONS AS DEFENDANTS

The Existing Statutory Scheme

At common law, suit against a partnership or other unincorporated

association in its common name was not permitted; all of the individusl
i

mermbers comprising the assoclation had to be named as parties defendant.
This rule has been changed in California by Code of Civil Procedure Section
388 which permiis an action to be brought against an unincorporated associa-

tion in its common name.

Section 388, which was enacted as part of the 1872 Code of Civil

Procedure, provides:

388, When two or more persons, assceiated in any business,
transact such business under a common name, vwhether it comprises
the names of such persons or not, the associates may be sued by
such common name, the summons in such cases being served on one
or more of the associastes; and the judgment in the action shall
bind the joint property of all the assoclates, and the individual
property of the party or parties served with process, in the pame
manner as if all had been named defendants and had been sued upon -
their jolnt liability.

A suit brought under Section 388 is one ageinst the association and is
2

not one brought against the associates in their individual capacities..

Thus, for example, an action against a partnership under Section 388 must

be brought against the partnership ltself in its firm name;3 the firm mst
he specifically designated as a party defendant.h If the individual part-
ners are named as parties defendant and only inferentialiy deseribed as doing
business under a designated firm name, the partnership itself is not a party
defendant under the statute;5 hence, a purported answer filed on behalf of
the partnership in its firm name is improper gince it is equivalent to a
rleading entered by & stranger to the action. By the same toke?, e Judg-

ment entered in such a case msy not run against the firm itself, Conversely,
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when a suit is filed against the partnership itself in its flrm name, the
action is one against the firm only and not the members thereof individually,
Accordingly, individual partners are precluded from interposing a defense

to such an action in theér own right because they are considered to bhe
strangers to the action. Ilowever, when an unincorporated association is
sued in its common name under Section 388, nothing in the section precludes
the joinder of individual members of the association as additional defendants.

Section 388 does not affect the rules of substantive liability; the
plaintiff who sues an unincorporated association under Section 388 must
establish the liability of the association under the applicable rules of
substantive law, While the law is not entirely clear',9 it appears that an
unincorporated association is probably liable for its negligent or wrongful
acts or omissions and for the nigligent or wrongful acts or omissions of its
officers, agents, or employees, ’

If the plaintiff obtains a judgment ageinst the unincorporated
association, Section 388 provides that he can satisfy his judgment by
execution agasinst the Jjoint assets of the agsociation and the individual
assets of the associates who were served in the action against the association.
It has been held that Section 388 requires only that the associate e served
in order that the judgment may be satisfied by execution ageinst his
individual assets; it does not require that he be made an additisnal

11
defendant in the action against the association.

Analysis and Recommendations

Permitting suit in common name sgainst unincorporated associations

Section 388 made a desirable change in the common law rule that did not

permit suit to be brought against an unincorperated association in its common
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name, The desirability of this change is so generally recognized that
extended discussion is not necessary. The change eliminates mneed for an
extended caption to name the individual members that constitute the
association. Moreover, it permits the plaintiff to avoid the time and
expense that would be required to determine each and every member of the
assoclation. Consider the injustice that would result if persons injured
by a powerful unincorporated asiociation were required to bring suit against
2

450,000 members as individuals. To avoid this result, the common law rule

has been changed not only in Californiahbut also in the federal caurts13
and in & substantial gumber of states.l Sult in common name alse is
permitted in England. ’

The effect of Section 388 is to save the plaintiff a good deal of
inconvenience, time, and expense without affecting the substantive rights
of the members of the association, Although the enactment of Section 388
made a substantial improvement in the law, additional substantive and

procedural changes in the law relating to suit against unincorporated

essociations in common nasme are needed., These are discussed belew.

The "transacting business" requirement

Existing law. Section 388 is not an unqualified exception to the general

cormon law rule that precludes suit against unincorporated associatiops.
nor is there any statutory exception that is broader than Section 388. By
its terms, Section 388 is limited to suit ageinst "two or more persons,

associated in any business, [whc] transact suech business under a common name

whether it comprises the names of such persons or not." [Emphasis added.]



Obviously, if an unincorporated asscciation is in business for the
purpose of realizing a profit, it will te "transacting business” within the
meaning of Section 388. However, the association need not be in business
for profit; it may be merely philanéhroPic or charitable and still be
subject to suit under Section 388.l "Transacting business" is construed
so broadly that apparently all that is necessary is that the acts on wvhich
the plaintiff's claim of liabllity is based be acts intended to effectuate
a specific object of the association.lT

18
In Comm v. Justice's Court, the "Soncma County Good Roads Club,'--

an association "engeged in instilling, promoting, furthering, and advancing
the interests of the public of the state of Californis in repairing, maintain-
ing, and improving the streets, roads, and byways of and in the County of
Sonoma''--was held to be "transacting business” so as to be subject to suit
under Section 388. The club defended on the ground that it was a "nontrading,
unincorporated association". The distriet court of appeal said:

[Nlor is it important whether it was a voluntary association and
not organized and conducted for pecuniary profilt to its projectors
or members. [Citation omitted.] By this we mean to say that
section 388 has reference to an assoclation of two or more persons
who thus band together for the purpose of transacting as a single
body any kind of business, whether for profit to themselves or
for charitable or philanthropic purposes, and that, where persons
s0 associated, to effectuate the specific objects of theilr
assoclation end for the benefit thereof, create llabllities against
themselves as such associates, such persons, as such associates,
may be proceeded against by their common name in any actlon to
enforce the liabilities so created.l?9

20
In Herald v. Glendale lodge, it was held that an Flks Lodge could be

sued in its common name under Section 388. The plaintiff was trying to
enjoin the selling of liguor in the club in vielation of a city ordinance.
The court stated that it made no difference whether a service was being

provided to the members of the club or to outsiders as far as determining
-8-
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whether the club wes "transacting business" for the purpose of Section 388.

The district court of appeal stated by way of dictum:

If the word "business" in this connection, means an

actual commercial business, carried on for profit, the

defendant here cannot gqualify. As alleged in the ccmplaint

its purposes are purely social and benevolent. . . . It

clearly is not a business concern, in any mercantile or
commercial sense, On the other hand, if the word is used

with the more general and very ccmmon meaning of any cccupation,
employment, or interest in which persons may engage, it would
include this defendant. . . . We see no reason for restricting
section 388 of the Code of Civil Procedure to associations
formed for commercial business. . . . When a number of persons
are assocliated under a common name in an uvndertaking in which the
associates incur obligations for which they are legally liable, why
should they not be sued in the common name which they have
edopted, whether it is a money-making concern or otherwise? . . .
Why should a different rule of liability exist because the
associates happen to contract their liabilities in an enterprise
in which they are catering to themselves? The word "business”

in its broad sgpse, embraces everything about which one can be
employed . . .

The reasoning of these two cases was adopted by the California Supreme
22
Court in Jardine v. Superior Court  which held the Los Angeles Stock

Exchange to be "transacting business"” so that it could be sued in its

common name. Two recent California cases have upheld suit in common pame
223,

against a labor union,

Recommendation: The "transacting business" requirement should be

eliminated.

An analysis of the reasoning of the three cases discussed above indicates
that any acts in furtherance of the objectives or purposes of an association
probably will constitute "transacting business" so as to subject the
association to suit in its common name for any liabilities arising out of
such acts., Therefore, the requirement that an association be "transaetirg
business" is no longer a significant limitation. Illowever, to the extent

that this requirement limits the right to bring an action against an
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unincorporated association, it is an undesirable limitation. If the liability
arises out of an associational activity, the plaintiff should have a right
to bring his action against the association in its common name and a technical
objection that the association is not "transacting business" should not be
permitted to defeat the action, In this connection, it should be noted that
the pertinent provision governing suits to enforce substantive federal rights
against unincorporated associations has no "transacting business" requirement.23
In addition, many of the common namehstatutes in other states have no
"transacting business” requirement.2

The definition of "unincorporated association,” previously reccemm.ended,25
would include all unincorporated asscciations, not just those engaged in
transacting business. Since the "transacting business" requirement is an
undesirable limitatlion on the right to bring an action against an unincorporated
association, the broad definition of "unincorporated association” should be
used in the statute governing the right to bring suit in common name ageinst
an unincorporated association.

The following statutory languesge iz recommended to effectuste thia

recommendations

An unincorporated asscciation may [sue and] be sued
in its common rtepe.

The desirability of inserting the words in brackets is diszcussed in

part 3 of this study.
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Substantive liability of unincorporated associations

Existing law. An incorporated association is liable on 1ts eentracts

and for its own negligent or wrongful acts or omissions and for the negiigent

or wrongful acts or omissions of its officers, agents, or employees committed
26
while they are acting in the scope of their employment. But an

unincorporated association was not liable on this basis at common law since
27
it was not recognized as a legal entity. The assets of an unincorporated

association are regarded as those of the membership in common, and under

the common law rule could be reached only to satisfy a personal llability
28

of all of the members of the association.

Since the common law required that each member of an unincorporated
association be personally liable before the plaintiff could reach the
association's assets, the rules that determined the liability of members
of various types of unincorporated associations were decisive in determining
the liability of the association. The development of these rules has beeﬁ
described as follows:

Because the actuesl wrongdoers often are without funds, persons
injured have frequently sued socme or all of the membera. As

late as one hundred years ago such actions had & fair chance

of' success since until then clubs and other unincorporated
associations were treated very much like partnerships. Each member
was considered a general agent of the others, and all were
chargeable with harm caused by a member in the course of
association business. By the end of the nineteenth century,
however, many jurisdictions had drawn a sharp line between
partnerships and nonprofit associations, and held association
meribers liable only if they had actuelly authorized, ratified,

or participated in the act. Moreover, authorization normally

wes not inferred from mere membership; a good measure of

authority might have been drawn from the association's rules or

its purposes, but, with some exceptions in early union cases,

courts were very hesitant to bind members on that basis alone, + .+ .
Practice was sometimes more liberal than theory, however, and as
assoclations grew larger, made more contracts, and caused greater
injury, the desire to find authority or ratification also increased,

-11-



[See Lawlor v. Loewe, 235 U.S. 522 (1915); Security-First
National Bank v. Cooper, 62 Cal. App. 2d 653, 145 P.2d 722 (Dist.
Ct. App. 1943).] But this very growth in size made membership
control unrealistic and membership liability seem unfair; courts
expanding the liability of the members scmetimes found themselves
overruled by statute. [Compare 47 Stat. 71 (1932), as amended,
29 U.8.C. § 106 (1958), and CAL, CORP. CODE §§ 21100-03, with
cases cited supra.] —_ﬂ

Tort Liability

There is little California law on the liability of an unincorporated
association for injuries resulting from its tort or the tort of its officer,
agent, or employee. The general rule elsewhere now apparently is that
such associations are liable to persons (other than mewhers) to the same
extent as legal entities:

With respect to their torts, unincorporated associations
or clubs are under the same duties and liabilities as any other
group of individuals, whether corporate or noncorporate, and
the general rule is that an unincorporated association is liable
for a tort committed by its agents or servants in the course of
their service or employment. Organizations called into being
by the voluntary action of the individuals forming them for their
own advantage, convenience, or pleasure, being but aggregations
of natural persons associated together by their free consent for
the better accomplishment of their purposes, are bound to the
same care, in the use of their property and the conduct of their
affairs, to avoid injury to others, as are natural persons, and
a disregard of neglect of this duty involves a like liability.
Under this rule, unincorporated associations and societies are
respongible for injuries sustained by reason of their failure to
use ordinary care in the ersction or maintenance of buildings,
Structures, or premises fit for the purposes of their organization.
A club, commitiee, or other organization, and the actively
participating members, which organizes or promotes a free public
entertainment or celebration, may be charged with 1iability for
damages for personal injuries to spectators caused by negligence
in conducting or managing such celebration or entertainment. . . ,
An unincorporated association may be held liable in an action for
wrongful death, or may be liable for personal injury to the wife
of one of its members.
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A distinction must be made btetween an action by a third person for
injury caused by the activities of an unincorporated asscciation and an
action by a memwber against the assoeciation:

The general rule deducible from the cases which have passed
on the question is that the members of an unincorporated associa-
tion are engaged in a joint enterprise, and the negligence or
fault of each member in the prosecution of that enterprise is
imputable to each and every other member, so that the member who
has suffered damages to his berson, property, or reputation through
the tortious conduct of another member of the association may not
recover from the association for such damage, although he may
recover irdividually from the member actually guilty of the tort.31

Although no California decision has been found which imposes tort
liability on an entity theory in a case where a third Person brings an action

against the association, California has been a leader in imposing liability

on the common funds of an unincorporated association on an entity theory for

an injury negligently or intentionally inflicted on a member of the asgociation

32

In Marshall v, International lLongshoremen's & Warehougemen's Union, the

California Supreme Court held that & labor union is to he treated as an entity

for the purpose of determining liability. 1In this case, a member of the
union sued the union for injuries resulting from negligent maintenance of
the union parking lot. The court held "Tt is our conclusion that a member
of a labor union is entitled to sue the union for negligent acts which he
neither participated in nor authorized, and that any judgment he may recover
against the union can be satisfied from the funds and property of the union

33

alone."
34
In Inglis v. Operating Engineers Local Union Ho. 12, the California

Supreme Court applied the same rule to intentional torts. The court held
that a member of a labor union esuld recover against the union for an
intentional tort committed on him by members and officers of the union during

the course of a union meeting.
~13-




The California Supreme Court has not had occasion to determine whether
the entity theory should be applied to actions brought by members of other
types of unincorporated assoeiations. In the Marshall case, the court said:
"We limit our holding to labor unions only, leaving to future development

the rules to be applied in the case of other types of unincorporated
35

associations." Eowever, the reascning in the Marshall case would seem to
call for the application of the entity theory of liability in case of other
unincorporated associations that are not partnerships. In Marshall, the

court noted that the rules governing the liability of unincorporated nonprofit
assoclations for injuries to members have been arrived at by applying the

rules of law developed in the Tield of businesg Partnershipe and stated:

Under traditional legal concepts the partnership is regarded
as an aggregate of individuals with each partner acting as agent
for all the other partners in the transaction of partnership
business, and the agents of the partnership acting as agents for
all of the partners. When these concepts are transferred bodily
to other forms of voluntary associations such as fraternal organi-
zations, clubs and labor unions, which act normally through elected
officers and in which the individual members have little or no
authority in the day-to-day operations of the association's affairs,
reality is apt to be sacrificed to theoretical formalism., The
courts, in recognition of this fact, have frcm case to case
gradually evolved rew theories in approaching the problems of such
assoclations, and there is now a respectable body of judicial
decision, especially in the field of labor-union law, with which
we are here directly concerned, which recognizes the existence
of unincorporated labsr unions as separate entities for a variety
of purposes, and which recognizes as well that the individual
nmembers of such unions are not in any true sense principals of the
officers of the urion or of its agents and enployees so as to he
bound personally by their acts unggr the strict application of the
doctrine of respondeat superior.

Various writers have suggested that the Califernis Suprere Court ghould
and probably will extend the rule of the Marshall case to other types of
uninco?porated associations, but prcbably not to partnerships. One writer
states:

Similarly, Marshall might be extended tu apply to other
unincorporated associations. The court indicated that, if an
unincorporated association acts through elected officers, leaving

no management control to its individual members, the application
-1h~




of partnership law to govern the relationship between them is

apt to lack realism. These criteria might exclude some fraternal
orders that break down into small, voluntary units in which each
member does have some voice in the management of the organization's
affairs. Ilevertheless, Marshall does state that the other nonunion
wincorporated associations may be accorded entity statug--"leaving
to future development the rules to be applied in the case of
nonunion unincorporated associations.” At the least, it seems that
such organizations would be held liable for torts against their
members. At the most, such asscciations might be treated as entities
whenever partnership law would fail to yield an equitable result,

It appears that the court in Marshall has reached an equitable
result, It erased the vestige of common law that resulted in union
immunity from tort suits by its members. It allowed the injured
member to pursue his only effective remedy. It also pointed the
way to the asbrogation of similar immunity in other unincorporated
associations. In doing so the court has met its responsibility
of replacing the outmoded doctrine with its only fair alternative--
one that recognizes and applies the characteristics of a modern
labor union in establish%Qg the relationship between the organize-
tion and its membership.

The basic hurdle to be overcome in imposing liability on unincorporated
nonprofit associations for tortious injuries to persons other than members
is that the common law did not recognize such associations as separate entities
and limited associaticnal liability to cases where the liability of each and
every member of the assgociation was established. Although no Californis cases
have used an entity theory to hold an unincorporated association liable for a
tortious injury to a third person who is not a member of the association, it
seems likely that the California Supreme Court would treat the assoclation as
a separate entity in such a case. In the Marshall case, the court showed a
willingness to recognize an unincorporated association as a separate entity
for tort liability purposes. Moreover, the California Supreme Court has
shown no reluctance to change common law rules which provided immunity that
could not be justified under modern conditions. For example, common law

38 39

rules of sovereign immunity and charitable immunity have been changed. ©&o,

too, has the common law rule which prevented a married person from bringing
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an action for personal injury against his spouse. llence, although no
case in point has been found, it seems safe to predict that the rule in
California will be that an umincorporated association iz to be treated like
2 legal entity for the purposes of tort liability to persons other than

members,

Contract Liability

With respect to contract lLiability, Cilifornia appears to be in accord
with the general rule in the United States t that an uwnincorporated associa-
tion cannot make a contract unless by statute it is dirsctly oruindirectly
authorized to do so or is made a legal entity for this purpose. iy A contract
entered into on behalf of the associstion without such authorization ishmerely
the contract of the individual assoclates who authorized or ratified it. ’

There are a number of California statutes which authorize unincorporated
associations to make contracts. For example, fraternal benefit societies can
enter into benefit contracts with their members which will be payable only

uh

out of the funds of the socieﬁy. Collective bargaining sgreements are
enforceable at law or equity. ’ Corporations Code Section 21200 grants
certain powers respecting real estate and other property to unincorporated
benevolent or fraternal organizations and labor unions which would seem
necessarily to include thes power to enter into contracts necessary to
effectuate these powers. In addition, Sections 21100-21102 of the Corporations
Code provide that a member of an unincorporated association is not liable on
certain i$al estate obligations unless he has assumed the obligation in

writing. The necessary implication of this provision would be that the

association can make such contracts and will be liable as an entity on them,

-16-
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Reccmmendation: An unincorporated associaltion should be treated as

an entity not only for the purpose of bringing an action against it in its

common name, but also for the purpose of determining the liability of the

gssociation., BSpecifically, the plaintiff should be able to obtain s judegment

enforcegble agminst the joint assets cor the association merely by proving

facts that would result in liability if the association were considered as

a legal entity, i.e., by proving a negligent or wrongful act or omission

of the asgsociation or of its officer, agent,or employee acting within the

scope of his agency, office, or employment or by proving that a contract was

entered into by the assoceciation which would have resulted in liability if the

association were a legal entity.

The following statutory language is suggested tco effectuate this
recommendation:

Section . An unincorporated association is lieble for
its negligent or wrongful act or omission, and for the negligent
or wrongful act or omission of its officer, agent, or employee
acting within the scope of his office, agency, or employment,
to the same extent as if the association were a legal entity.
Nothing in this section affects the liability between partners
or the liability between a partnership and the partners therein,

Section » fn unincorporsted associaticn is lieble on any
contract executed in the name of cnd on behalf of the association
by a person authorized by the association to do so,
The proposed statubory provisions treat an unincorporated association as
a kind of legal entity for the purpose of imposing liability based on
contract or tort to the extent of the joint assets of the association, Tt is
k7a
possible that when Section 388 was adopted it was intended t© have this effect,
4o
but it has not tecen giveh this construction by the California courts.

Until recently the common law rules denying associstional liability

retained considerable vitality, but a growing number of courts have altered
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the common law rules to allow recovery from the association's funds by an
injured person. The reasons have been stated as follows:

The endurance of the common law rules seems due partly to judicial
ipertia but also to several difficulties inherent in change.
First, there may be some feeling that a recasting of group
liability is properly the +task of the legislatures; this
attitude held sway in association cases with respect to the
related problem of procedural reform. BSecond, a conscientious
Judge is faced with analytic difficulties in attempting to create
new theories which will adequately explain access to the common
funds without personal liability of the members, embrace large
and small associations, and suggest standards for imposing
liability. Nevertheless, the proliferation of large private
associations makes desirable a concept of group llability which
is primarily limited to the common fund. The common law concept
of personal liability or no liability at all has too often meant

the latter, a result out of harmony with the accepted policies
which sustain liahility under respondeat superior: the policy of

suppressing undesirable behavior by encouraging the selection of
responsible officers and agents and the creaticn of other safe-
guards, and the policy of transferring the impact of the harm from
the individual to the enterprise likely to begr it more easily as

a cost of operations. Ccnversely, extension of recovery beyond

the group funds by holding members perscnally lisble 1s usually
undesirable since the rembers often lack the knowledge and individ-
ual control which make justifiable the irposition of personsl
regponsibility for the acts of others; nor wi&é menbership liability
normally be necessary to ccmpensate the harm.

One writer has snalyzed the effect of treating an unincorporated associae

tion like a legal entity as follows:

The association is considered much like a corporation, with
property, agents, and liability quite distinet from that of

the membership. This approach has the immediate merit of
conforming theory both to the actual behavior of many courts

and to the usual conception of large associations, In addition,
the corporate analogy provides a rich store of examples and
eriteria for determining substentive liability and procedural
matters as well, Ilowever, some difficulties are posed by
extension of the entity theory to other organizations, Particularly
with smaller associations, which are unlikely to possess sub-
stantial assets of their own, personal liability of the individual
members will continue to be desirsble and sometimes proper, Courts
will then face the task of coordinating two distinct systems of
liability-~one %o reach group property and the other, with
standards less conducive to recovery, to impose liasbility en the
menbers, 482
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The recommended statutory provisions merely make unincorporated
associations legal entities for the purpose of tort and contract liability;

they have noueffect on the liability of the individual members of the
9

association.
The recommended statutory provisions will not make any great change

in existing law. Labor unions already sre treated as legal entities by
50

the courts for tort liability purposes and collective bargaining agree-
51

ments are enforceable at law or equity. Partnerships are now treated,
in substance, as entities; a judgment enforceable against the joint assets of
a partnership may be cbtained merely upon proof of the negligent or wrongful

act or omission of one partner scting within the acope of the partnership
52
business, [lence, the recommended statutory provisions merely extend to

other unincorporated nomprofit associations the treatment already afforded

partnerships and labor unions. The recognition of labor unions as legal

53
entities in Daniels v. Sanitarium Ass'n, Inec., and in Marshall v, Inter-
5k

national Longshoremen's & Varehousemen's Union  and the reasoning in those

cases appears to justify a prediction that the recommended statutory provisions
--insofar as they relate to tort liability--merely state rules that will
eventually be stated by the California Supreme Court if and when the
appropriate cases are presented, So far as contract liability is concerned,

it is apparent that to a considerable extent unincorporated associations

now have express or implied authority to make many kinds of con‘tracts;55

thus, the recommended statutory provisions merely will make clear that all

types of unincorporated associations--not just partnerships and labor unions--

can make contracts and can be held liable for breaching them.
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The recommended statutory provigions apply to all cases involving the
liability of a partnership or other unincorporated association to a person
who is not a member of the asscciation. The provisions also apply to an
action by a member of an unincorporated nonprofit association against the
association, Mowever, the provisicns do not change the existing law
relating to a suit by a partner against the partnership or to suits by one
partner against another, One reason for leaving the development of the law
in this area to the courts is that the relationship between partners is such
that they each control the business and are co-principals. Ilence, the
doctrine of imputed contributory negligence may be justified in partnership
cases. 1In fact, the California Supreme Court in the Marshall case stated:

The concepts herein discussed [coprincipals and imputed

contributory negligence] are proper enough when applied to 56

business partnerships for which they were originally developed.

Permitting a plaintiff to recover from the joint assets of an unincorporated
association on the basis of treating the association as a legal entity will
tend to discourage plaintiffs from gseeking to recover from the individual
members of an association for injury or damage based on contract or tort.
This will tend to distribute the financial risks involved in Joining an
asgociation among the members. At the same time, the recommended provisions
will make it easier for the plaintiff to reach the joint assets of the
association to satisfy contractual or tort liability.

Since treating unincorporated associations as entities for liability
purpeses is fairer to plaintiffs and associates alike and is more in harmony
with business realities than the rule requiring the plaintiff to establish
the personal liability of each member of the association, there appears to
be no reason why frank legislative recognition should not be given to the

entity nature of unincorporated associations. The only obstacle to reform
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in this area of the law is the common law concept that an unincerporated
association is not a legal entity. The California Supreme Court in the
Marshall case overcame this obstacle and held that a labor union is a legal
entity for liability purposes, commenting:
Justice Cardozo once remarked: "A fruitful parent of

injustice is the tyranny of concepts. They are tyrants rather

than servants when treated as real existences and developed

with merciless disregard of consequences to the limit of their

logie." 57

Substantive liability of members of unincorporated associations

Existing law, A distinction must be made between the rules that

determine the liability of partners and the rules that determine the lisbility
of members of unincorporated nonprofit associations.

Fach partner is the agent for all the other partners when he transaets
business on behalf of the partnership in the manner in whicg such business
usually is transacted, and his acts bind all the partners.5 Thus, each
partner is individually lisble to the injured person for the tortious act of
a partner in carrying out the partnership business. And each partner is
liable for debts contracted in the name of the partnership by other partners.59
If an unincorporated association is organized for profit, the cases seem to
support the proposition that the members will be treated as partners for
liability purposes.éo |

The liability of members of an unincorporated nonprofit association is

61

determined by agency law rather than partnership law. As a result, the

acts of one associate do not bind the other associates. To establish the
liability of an associate, it is necessary to prove that he participated
in the act in question, authorized it, or subsequently ratified it. The
member's authorization or subsequent ratification may be either express or 5
implied. Affirmatively voting for an action or merely accepting the benefits |
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of the action may be enough to enable the court or jury to find the requisite
62

consent or ratification.
There is apparently only one California case dealing with the liability
of the members of an unincorporated nonprofit association., In Security-First

63
Hational Bank v. Cooper, a bank was attempting to recover moneys owing

to it from the Santa Monica Elks Lodge, an unincorporated association which
had become incorporated during the course of the transactions involved in
the suit. The obligation arose from the lease of a building to be used as
a lodge building by the defendant Elks Lodge. Suit was brought egainst the
lodge and 1188 members thereof, The questions raised on appeal did not
concern the ligbility of the association but were limited to determining the

individual liabilities of certain members of the lodge.

The defendant members raised the objection that they were not bound by
by the actions of the officers of the association. The court rejected this

contention, Quoting from Corpus Juris Secundum, the court said: "If,

however, a member, as such, directly incurs a debt, or expressly or impliedly
authorizes or ratifies the transaction in which it is incurred, he is liable

as a principal. So a member is liable for any debt that is necessarily
&l
contracted to carry out the objects of the association.” (The court
65

recited language from an earlier California case, Leake v. City of Venice,

in support of this proposition., Illowever, in that case the court treated the
association as if it were a partnership; thus, the case does not seem to

support the proposition for which it was cited,)
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The court pointed out that the officers had been authorized to execute
the lease by a vote of the lodge at a regular meeting. Ilowever, the plaintiff
wag unable to show that any of the individual defendants had attended this
meeting; apparently the defendants nad voted neither for nor against the
execution of the lease. Tevertheless, the court held that the defendants
who were members of the ledge at the time of the execution of the lease were
lieble on the lease since they had signred the lodge's by-laws which authorized
the lodge to obtain and maintain s club or hceme for the members. The court
held that this act was sufficient to make these members ones who "impliedly
consented” or "constructively assent[ed] to" the execution of the lease.
Alternatively, the court held that, since the establishment and maintenance
of a club was an object of the association and the lease was  executed as
an appropriate means of achieving this end, the members of the association were
liable thereon simply through joining and belonging to the association.

Thereagger, in response to this decision, Corporations Code Sections
21100-21102 were enacted. Thesze sections provide (1) that mewmbers of
nonprofit unincorporated associations are not lisble on real estate contracts
entered into on behalf of the association unless they have assented thereto
in writing, and (2) that the consent of a member of an association to an act
of the association cannot be presumed or inferred merely from his joining
or belonging to the organization or signing its by-laws.

The California Supreme Court, like the California Legislature which
enacted Corporations Code Szcticns 21100-21102 mentioned sbove, has shown
concern that the cost of liability arising out of activities of unincorporated
nonprofit associations be paid from the funds and property of the association,

rather than from the assets of individual members. This concern is reflected
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67
in the holding in the Marsghall case that a member of a labor union is

entitled to sue the union for injuries caused by negligence but that any
Jjudgment he may recover against the union can be satisfied only from the funds
and property of the union.

Recommendations: 1fo change should be made in the rules governing the

liability of members of partnerships. Members of unincorporated nonprofit

associations should be liable for tortious conduct only if they participated

in the conduct, authorized it, or subsequently ratified it and should be

liable on contracts entered into on behalf of the association only if they

have assented to such liability in writing.

The following statutory language is suggested to effectuate these
recommendations:

A member of a nonprofit association is not individuslly or
personally liable on any contract entered into in the name of and
on behalf of the association unless such member assumes such
liability by contract and the contract or some note or memorandum
thereof, specifically identifying the contract which is assumed,
is in writing and signed by the party to be charged or his agent.

A member of a nonprofit association is not liable for the
negligent or wrongful act or omission of an officer, agent, or

employee of the asgociation acting within the scope of his office,

agency, or employment unless such member participated in, authorized,

or subsequently ratified the negligent or wrongful act or omission.

Authorization or ratification of a negligent or wrongful sct or

omission may not be inferred merely from the fact of joining or

being a member of the association or signing its by-laws.

The first provision, relating to contract liability, would extend the
limited immunity from liability provided by Corporations Code Sections 21100
and 21102 for debts incurred in acquiring realty to all contracts made by

68
en unincorporated nonprofit association. The reccmmended provisions would

be included in Chapter 2 (commencing with Section 21160) of Part 1 of

Title 3 of the Corporations Code. Ilence the definition of "nonprofit
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agsociation” in Section 21000 would be spplicable.

The second provision, relating to tort liability, would codify what
DProbably is existing California law.

Since, in many instances, an unincorporated association's treasury will
be the largest and most certain source of funds, the practical effect of
these recommendations will be to encourage the plaintiff to sue the association
in its common name and to collect from its Jjoint assets. Consequently,
these recommendations will tend to accomplish the desirable objective of
reducing the . number of instances in which a plaintiff will satisfy an
associational liability out of the individual assets of the members of an
unincorporated assod ation. OF course, an asscciate's contribution to the
Joint assets of the asscciation will be subject to execution even though he
effectively withholds his consent to the transaction on which the liabllity
1s based. But no reasonable objection can be made to this because the
assoclate’s contribution to the joint fund could have been used to pay the
obligation voluntarily despite his objections. In addition, an associate
has no right to withdraw his cogtributions from the joint fund when he
withdraws from the association, g Any additional burden that these recommenda-
tions might impose on a. plaintiff seeking to recover from an individual member
of a nonprofit unincorporated associstion on an asgsociational liability will
be offset by the recommendations made previously which will make it possible
for the plaintiff to recover a Judgment that may be enforeced against the
joint assets of the association. If it appears that a particular association
does not have sufficient assets to meet its contractual obligations, the person
negotiating the contract with the association can require that additional

security be provided to insure payment.
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Enforcement of judgment

Existing law, Section 388 of the Code of Civil Procedure provides that

a Jjudgment against an unincorporated association sued in its common name

binds the joint assets of all the associates and the perscnal assets of any
"party” who has been served with process in the action. Tt has been held

that a partner who was served with process in an action against the partnership
was bound by the judement against the partnership even though he was not made

a party to the action.TO This procedure is designed to avoid multiplieity

of suits.?l The constitutiopnality of the provision permitting an individual's
personal assets to be bound by a judgment rendered in an action in which he 7

was served but not made a party has been raised in California but not decided,

Recommendation. A judgment against an unincorporated nonprofit

association should bind only the funds and property of the association. A

plaintiff should be permitted to join members of such association in the

action against the association but if the plaintiff obtains a Judgment

against the association he should not be permitted to satisfy the Judgment

obtained against a member of the asscciation for the sawe injury or damage

until the judgment against the associstion is returned wholly or partially

ungatisfied,

The following statutory language is suggested to effectuate this
recommendation:

Section . A judgment against an unincorporated association
binde only the property of the association and does not bind the
individual property of a member of the association.

Section . {a) Any person who it is alleged is liable
for the injury or damages, including a member of the assoclation,
may be joined as a defendant in any action against an unincorporated
associgtion to recover for such injury or damage.
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{b) If a judgment is rendered against the association and
alsc egainst a member of the asscciation for the same injury or
damage, execution shall not issue against the individual property
of the member unless and until execution against the property of
the association has been returned wholly or partially unsatisfied.

The recommended legislation is consistent with the other recommendations
treating an unincorporated asscciation as a legal entity for liability purposes.
This is consistent with Marshall v, International Longshoremen's & Warehouse-

73

men’s Union, where the California Supreme Court held that a member of a

labor union was entitled to sue the union for its negligence, but that "any
judgment he may recover from tEe union can be satisfied from the funds and
property of the union alone."7 The court stated: "We limit our holding
to labor unions only, leaving to future development the rules to be applied
in the cace of other types of unincorporated associations."75

The reccmmended legislation will have no effect on the liability of the
individual members of an unincorporated asscciation. (For a discussion of
the rules governing individuael liability see the text supra at pages 20-25 .}
Nor will the recommended legislation prevent the plaintiff from proceeding
against one or more of the associates in a separate action. Sections 41k and
989-994 of the Code of Civil Procedure provide a procedure for suing one or
more persons on their joint obligations. Ilence, the plaintiff may still
proceed against partners under the procedure provided by those sections.
lowever, when he chooses to proceed under the suit in common name statute
against the association as an entity, the plaintiff is reguired to first
exhaust the assets of the association before he may resort to the individual
assets of its members who have been adjudged io be personally liable for the
same injury or damage.

The most important effect of the recommended rules is that they will

guarantee that a member will be personally afforded an opportunity to litigate
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the question of his personal liability before he can be required to pay for
an injury or damage arising out of the asscciastion's activities. Under
existing law, the member of an association can be required to pay a Jjudgment
when he had6n0 oppeortunity to defend the action which resulted in his
liability.7 Under the recommended rules, the action against the association
will no longer bind the individual assets of a member of the association
unless he 1s made a party to the action and a personal judgment is rendered
against him or a separate action is brought against him.

There is ample precedent in other jurisdictions to justify the
recommended rules. A number of jurisdictions provide that the judement against
the association will bind in tke first instance only the property of the
association or property owmed jointly or in common by the associates.77
Ilowever, these statutes provide that if the judgment against the association
is returned unsatisfied, usvally either wholly or in part, the judgment will
not preclude a second action either in law or equity to enforece the personal
liability of one or more of the associates. It appears from the wording of
these sections that a second action is contemplated against an associate
rather than merely delaying execution on an individual judgment obtained
against him in the action against the association; Hew York and Fhode Island
clearly prohibit an action against the associatgs until the return of an
unsatisfied execution against the association.T

The proposed rule is based on the Texas common name provisions for
joint stock companies or associations.79 This statute provides for the
Joinder of actions against the association and its mwembers individually but
permits execution on the judgments against the individuals only after execution

against the joint property of the association has been returned unsatisfied,

The per+inent provisions provide:
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Art. 6135. In suits by or against such unincorporated
companies, whatever judgment shall be rendered shall be as
conclusive on the individual stockholders and members thereof
as if they were individually parties to such suits.

Art. 6136. Where suit shall be brought against such company
or association, and the only serviece had shall be upon the
president, secretary, treasurer or general agent of such company
or association, and judgment shall be rendered against the defendant
company, such judgment shall be binding on the joint property of
all the stockholders or members thereof, and may be enforced by
execution against the joint property; but such Jjudgment shall not be
binding on the individual property of the stockholders or members,
nor authorize execution against it.

Art. 6137. In a suit against such coppany or association, in
addition to service on the president, secretary, treasurer or
general agent of such companies or association, service of citation
may also be had on any and 211 of the stockholders or members of
such companies or associations; and, in the event judement shall be
against such unincorporated company or assocliation, it shall he
equally binding upon the individual property of the stockholders
or members so served, and executions may issue against the property
of the indiwvidual stockholders or members, as wcll as against the
joint property; tut executions skall rot issue against the individual
property of the stockholders or members until execution against the
Jolnt property has been returned without satisfaction.

The recommended rule seems to be preferable to having two separate actions

since 1t discourages multiplicity of suits as well as - protecting the associatag,

Service of Process

Existing law. Section 388 now provides that, when two or more persons

are sued in their common name, service may be made on ”one.or more of the
associates.” This gives the court jurisdiction over the association so that
any resulting judgment will bind the joint assets of all the associates.
This provision, which seems to be based on the rartnership ceoncept that each
partner is bound by the acts of the other partners, applies to all associations
without regard to size or the applicable rules of liability.

In the case of a partnership, the existing law creates no serious problems

o

since the acts of one partner do bind all the other partners, In addition,
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the relationship that normally exists between partners is such that one partner
vwho is served will notify the other partners of the action that is pending
against the partnership. llence, it is extremely unlikely that a default
Judgment will result in such a case.

liowever, in the case of an unincorporated nonprofit association
(which may have thousands of members), serious problemws may arise under the
existing law., The likelihood that a default Judgment will be entered against
such an association is much greater than in the case of a partnership. Under
Section 388, for example, service of process on a single member of an
unincorporated nonprofit association is sufficient to acquire jurisdietion
over the entire association., Particularly where the association is a large
one, the member served often may have neither the authority nor the inelina-
tion to defend the action on behalf of the association. Moreover, under the
recommendations previously made concerning unincorporated nonprofit associa-
tions, the default judgment would not bind the individual assets of the member
served. IHence, he could safely disregard the service and not notify anyone

of the action pending against the association.

Recommendation: Ssrvice of process on an unincorporated association

should be made on the agent of such association desigmated for the purpose

of service of process if a statement designating the agent of sueh association

for the purpose of service of vrocess has been filed with the Secretary of

State, If no agent has been sc designated, service should be sufficient if

made by serving any one or more of the members of the association and by

meiling a copy to the last known mailing address, if any, of the prinecipal

office or place of business of the association.
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The various states which permit suit in common name provide for &
number of different methods of serving process in such suits. A number of
states have provisions similar to California and permit service to be made
on any member of the association.Bl Another group of states permits service
only on an offiger, agent or other pergon in g positiﬁn of management in
an association, ? Two states, Alabama ’ and Georgia, provide for service
on any officer or member of an assoclation unless the association files with
the Secretary of Siate a designation of a particular officer or agent to
receivg service in wbich case service may be made only on such officer or
agent. ’

The proposed rule adopts the approach taken by Alabama and Georgia, The
designation of an agent would remove the danger of a defaunlt Judgment that
exists under the present rule, Even if no agent were degignated, the mailing
of a copy of the process to the azgociation's last known mailing address
would tend to greatly reduce the danger of default Judgments. The recom-
mendation also appears to be superior to providing for service on the officers
or representatives of the assocdl ation for three reasons, First, one rule
will apply to all unincorporated associations. The recemmended rule would be
appropriate for partnerships which normally do not have officers or representa-
tives as well as for associations which often do. Second, under this approach,
the plaintiff automatically will know whom to serve and will not have to
resort to discovery techniques to learn the identity oééthe association's
officers or representatives so that he may serve them, Third, the recommended

rule would cover those situations whers an unincorporated association does

not have any officers or official representatives,



Designation of an agent for service of rrocess on the association should
be permissive rather than macdetory. This would afford an opportunity to all
assoclations to protect themgelves against default judgments. At the same
time, if an association does net wish tc stbject itself to the additional
gpense and ineonvenience of designating an agent, it will be in no worse
position than it now is. Goverimsnt Coge Section 12185 fixes the fee for
filing a statement designating an agent for sriviecs of process at five
dellars.

The folleowing soctions are suggzsted to effectuate this recommendation:

Section _ » As used in the following sections, "procegs"
includes all summonses, Pleadings, orders and other notices in

acticns, cross-scticns, ox proceedinge related thereto brought
by or against an uwninccrporated association in its COmmon name,

Sectien (&) Process may be served upon an unincorporated
association only as provided ir this secthion.

(b) If the urincorporsted association has designated an agent
for the purpose of service as provided ir Section __ [set out
below] pricr to the commencerari of the action, service of Process
on the association may be macde only on such agent unless he cannot
with reascnable diligence be fourd within the state.

(e} If the person des
process cannot with raaco
or if the unineorporates a is 0 has not filed a designation

of agent for the service of process with the Secretary of State as
authorized by Section Tset cut below], service of process on
the association may be mede by serving any one or more of its
members and by mailing a ccpy tnsreof 4o the last known mailing
address, if any, of “he vrincipal office or place of business of the
association.

Section . (a) Any uwnincorporated associstion may file
with the Secretary of 3tate on a form prescribed by him a statement
designating, as the agent of such unincorporated association for
the puwrpose of service of process, any natural person residing in this
state, setting forth his complete business or residence addre ss,
The association may at any time file = new statement which designates
a different agent for the s=rvice of process and such filing shall
be deemed to rewvcke thes prior designation.
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(v) Any unincorperated association may file with the Secretary
of State on a form prescribed by him a certificate listing the
location and mailing address of the assoclation's principal office
or place of business in this state. The association may at any
time file a new certificate showing a new location or mailing
address of i1ts principal office or place of business in this state.

{c) The Secretary of State shall prescribe a Form that will
permit the statement referred to in subdivision (a) and the
certificate referred to in subdivision {b) to be combined in one
document,

(@) For filing the statement referred to in subdivision (a)
or the certificate referred to in subdivision (b) or the combined
document referred to in subdivision (c)}, the Secretary of State
shall charge and collect the fee prescribed in the Government Code
for designation of an agent for the purpose of service of process.
The certificate listing the principal office or place of business of the

unincorporated association in this state is discussed infra in connection
with venue,

Venue

Existing law. At least some aspects of venue in actions against

unincorporated associations are governed by Article XII, Section 16, of the
Cal ifornia Constitution which provides that "a corporation or association"
may be sued in the county in which a contract is made or is to be performed
or where the obligation or liability arises or the breach occurs; it
concludes by providing that venue may lie "in the county where the principal

place of business of such corporation is situated" (emphasis added).

It is clear that the designation of the first four places for trial of an

action applies equally to a corporation or to an unincorporated association.
llowever, it appears that the word "association" was deliberately omitted from
the last clause, and, since an unincorporated association--unlike a corporation--
is nol required to designate and maintain a principal place of business,

87
Juneau Spruce Corp. v. Int'l Longshoremen held that the last clause is
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inapplicable to an unincorporated association. As a result, when a large
association such as a labor union is sued alone in its common name, venue is
88

proper in any county in which any member of the defendant association resides.

Recommendation: An unincorporated association should be treated as

if it were a corporation for venue purposes if the asscciation has filed a

certificate with the Secretary of State listing its principal office or

place of business in this state.

This recommendation will accomplish two desirable objectives. First, it
will authorize the plaintiff Lo bring the action against the association in
the county in which the principal office or place of business of the asscecia-
tion is located. BSecond, it will prevent the plaintiff from bringing an
action against the association in a particular county merely because a
member of the associastion resgides in that county.

The recommendation will change the rule in Juneau Spruce Corp. v. Int'l

89 90

Longshoremen, and replace it with the general federal rule  applicable

to venue in suits against urnincorporated associations.
Although the primsry pollicy consideration underlying venue is convenience

to the defendant, the rule developed in the Juneau Spruce case works a

substantial hardship on many unincorporated associations. Since many
unincorporated associations maintain a prineipal office or place of business,
they should not be compelled to defend an action in an outlying county which

some plaintiff deems to be a favorable county merely because one or more of
91
the association's members reside there. The court in the Juneau Spruce
92

cagse  recognized the persuasive reasons that justify this change:

In Sperry Products v. Association of American R.R., 132 ¥.2d
4o8, L11 [145 A.L.R. 504], the court said: 'Thus, for most
purposes the law still looks at such associations as mere
ageregations of individuals., Since, however, for the purpose of
suit it has come to regard them as jural entities, we can see
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no reason why that doctrine should not be applied consistently
to other procedural incidents than service of process, and venue
is one of such incidents. Certainly that promotes simplicity, . . ."
The discussion in the Sperry case, as argued by the I.L.W, U, is
perguagive, but persuasive only for legislative or comstitutional
change. Contrary to the existing law in Calif>rnia, the Federal
Rules of Civil Procedurs permit a partnership or unincorporated
association to sue as well as be sued in its common name {rule
17b), and process may be served in the Same manner a8 upon a
corporation (rule 4d, 3}. Under section 388 of the Code of Civil
Procedure process in an action against an association sued in its
common name must be served on "one or more of the associates.”
The different procedures in the two Jurisdictions are too great
to regard the Sperry case as being other than a rational argurent
for a change in the existing law embodied in our statutes and
Constitution.

Adoption of the reccmmended provision on service of process, ccmbined

with the following language, would effectuate this recommendation:
If an unincorporated association has filed a certificate

with the Secretary of State listing its prinecipal office or place of

business in this state, the unincorporated association shatl

be treated as if it were a corporation for venue purposes.
These two recommendations adopt the substance of the proposal made in a
Stanford Law Review comment czncerning the problem of venue in suits against
unincorporated associations.9

This recommendation would limit to some extent the plaintiff's present
right to "forum shop.” llowever, the rules governing venue in suits agalnst
corporations often will permit suit to be brought in one of several counties;95
therefore, a plaintiff would still have a reasonable opportunity to choose
among counties in vhich to bring his suit., In addition, the recommendation
is consistent with the recommendations previously made that an unineorporated
association be treated as an entity for the purpose of suit and Yiability.

The objection that the plaintiff will be unable to learn what county
constitutes an association's principal office or place of business is obviated
by the recommended provision which permits an unincorporated association to

file a certificate with the Secretary of State designating its principal office or
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96

Place of buginess, Only those associations which Tile such g certificate
would be treated as i they were corporations for venue purposes. Such a
Permissive filing requirement would permit those assocliations which feel they
would be benefitted by the new rule to camply with the requirement without
imposing any additional cxpense or Ilnconvenience on other unincorporated
associations,

llo case has been found irdicating whether this recommendation can be
effectuated by statute or only by constitutional amendment. Tt has been
sald of Article XII, Section 16, of the Californis Constitution that:

This section is in the nature of a code provision in regard to

procedure, and is obviously self—executing, and differs from a

statutory code Provision only in that it cannot be repealed,

nor.can its-scqpe.and operation be limited by statu?e. 3o 5$r

as it conflicts with a statute, the statute must give way.
lowever, providing an additional place for venue in actions against wnincor-
porated associations would not seem to be limiting the gcope and operation
of the constitutional provision. Instead, it would seem to be expanding
the scope of the Provision; hence, providing an additional place for venue
would not conflict with the constitutional provision. The constitutionally
Provided places for laying venue would still be available and the only effect
of the new provision would be to sSupply another alternative. Therefore, it
appears that this recommendation can be effectuated by statute rather than

a8 constitutional amendment,
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1,

2.

5.
6.
7.
8.

9.

FOOTHOTES

MEANING OF TERM "UINCORPORATED ASSOCIATION"--footnotes

Corment, 42 CAL. L. REV, 812, 818 n.31 (1954)., But on ths treatment
of Joint stock companies and Massachusetts business trusts as pastner-
ships, see Goldwater v, Oltmen, 210 Cal., 408, 292 Pac. 624 (1930);
01ld River Famms Co. v. Roscoe llaegelin Co., 98 Cal. App. 331, 276 Pac.
1047 {1929).

See the text, infra at 7-10.

E«8., IDAIIO CODE ANN, § 5-323; MONT, REV, CODE AIlN. § 93-2827. See
alsp UTANl RULES CIV, PROC., Rule 17(d); OLKA. STAT. ANN, Tit. 12, § 182,
See note 1L infra. A few states apparently apply their common name
statute only to partnerships. E.g., ILL, STAT, AMNN., Ch. 110, § 27.1;
IOWA RULES CIV, PROC., Rule 2; N,M, STAT. ANN. § 21-6-5; OHIO REV,
CODE AMN,, Tit. 23, § 2307.04, See also FLA, STAT, § 47.15 (partnership),
§ 4h7.11 (labor organizations).

E.g., PA, RULES CIV. PROC., Rule 2151.

E.g., PA,. RULES CIV. PROC., Rules 2127, 2128, 2129,

CAL, CODE CIV, PROC, § 388,

E.g., CONN. GEN., STAT, ANN. § 52-76; MICII, STAT, AHN, § 27A,2051,

6 AM, JUR.2d Associations and Clubs § 1 (1963).

10. See the recommendstions set out in the text, infrs at 2h.

11. E.g., ALA, CODE, Tit, 7, §§ 142-145 ("unincorporated erganization or

association"}; COLO, REV, STAT. § 76-1-6 {"partnership or other
upincorporsted assoclation'); CONN, GEN, STAT, AMM, § 52-76 {"veluntsry
agsocintion, not having corporate powers, but known by some distinguishing
name"}; DEL, CODE AWM, , Tit. 10, § 3904 {"unincorporated assoeiation of
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persons using a common name, ordinary partnerships excepted, [which
transacts business]"); GA. CODE AL, §§ 3-117 to 3-121 (“unincerporated
organization or association”); LA, CODE CIV, PROC, ANN., Arta. 687, 738
{("unincorporated essociation"); MAINE REV. STAT, ANN,, Tit. 14, § 2
("organized unincorporated society or association"); MD. ANN, CODE,

Art. 23, § 138 ("unincorporated association or joint stock company");
MICIl. STAT. AWN, § 274.2051 ("partnership, partnership associatiom, or
any unincorporated voluntary association having a distinguishing name"}:
NEV. FEV, STAT. § 12.110(?); HI.J. STAT, AN, § 2A:64-1 {"unincorporated
organization or asscciation, consisting of 7 or more persons and
having a recognized name"); I1,Y. GEN. ASS'MS LaW §§ 12, 13 ("unin-
corporated association"); Ii.C, GEN, STAT. § 1-69-1 ("all unincorporated
asscciations, organizations or societies, foreign or domestic, whether
organized for profit or not" excluding 'partnerships or co-partnerships
which are organized to engage in any business, trade or profession");
PA, RULES CIV, PRCC., Rule 2151 ("any unincorporated association
conducting any business or engaging in any activity of any nature

whether for profit or otherwise under a common name," excluding "an
incorporated association, general partnership, limited partnership,
reglstered partnership, partnership association, joint stock company
or similar assoeciation”); R,I, GEll, LAWS § 9-2-10 ("any unincorpsrated
organization of persons, except a copartnership"); S.C. CODE ANN,

§ 10-215 ("all unincorporated associations"); TEXAS RULES CIV, PROC.,
Rule 28 ("partnership or other unincorporated associatisn™); TEXAS REV.
CIVIL STAT, ANN., Art 6133 ("any unincorporated joint stock ccompany or

association"); VP, STAT, Alll., Tit. 12, § 81k ("partnership or an



unincorporated assaciation or joint stock ccmpany'"); VA, CODE ANN.
§ 8-66 ("an unincorporated association or order"); WIS, STAT,
§ 262.06(7)("unincorporated association"). See alss FLA, STAT,.

§ 4h7,11 ("labor organization").



FOOTNCTES

UNINCORPORATED ASSCCIATIONS AS DEFENDANTS -- footnotes

L. See Jardine v. Superior Court, 213 Cal. 301, 2 P.2d 756 (1931).

2. Ibid.

3. Artana v, San Jose Scavenger Co., 1Bl Cal, 627, 185 Pac. 850 (1919):
Potis v, Whitson, 52 Cal. 4pp.2d 199, 125 P.2d ob7 (1942).

4. Meclay Co. v. Meads, 14 Cal. App. 363, 112 Pac. 195 (1910).

2. Davidson v, Knox, 67 Cal. 143, 7 Pac, 413 (1885). See 1 CIIADBOURN,
GROSSMAN & VAN ALSTYNE, CALIFORNTA PLEADING § 692 (1961).

6. Potts v, Whitson, 52 Cal. App.2d 199, 125 P.2d 9k7 (1ak2}.

7. Maclay Co. v. Meads, 14 Cal. App. 363, 112 Pac, 195 (1910): Poswa v.
Jones, 21 Cal. App. 664, 132 Pac. 629 (1913).

8. Artana v. San Jose Scavenger Co., 181 Cal, 627, 185 Pac. 850 {1919).

9. Compare Comment, 42 CAL., I, ReV, B12, 817 (1954) with Hote, 50 CAL. L.
REV. 909 {1962), Note, 37 S0, CAL. L. REV, 130 (1964), Comment, 36

80, CAL., L, REV. 445 (1963). See also Sturges, Unincorporated Associa-

tions as Parties to Actions, 33 YALE L.J. 383, 401 (1924).

10. Inglis v. Operating Engineers Local Union No, 12, 58 Cal.2d 269, 23
Cal. Rpbr, 403, 373 P.2d 467 (1952); Marshall v. Internatienal
Longshoremen's & Warehousemen's Union, 57 Cal.2d 781, 22 Cal. Rptr.
211, 371 P.2d 987 {1962). See discussion in the text, infra at 11-21.

11, Calimpco, Inec. v. Warden, 100 Cal. App.2d 429, kb, 22k p .24 k21, 432
{1950).

12. See United Mine Workers of America v. Coronado Coal Co., 259 U,S. 34k
(1922).

e



13. FED, RULES CIV., PRCC, Rule 17(b).

4. ALA. CODE, Tit. 7, §§ 141-145; ARTZ. RULES OF CIV, PROC., Rule 4(d)({6)
{by implication); COLO, REV. STAT, § 76-1-&; COM. GEF. STAT. ANN,
§ 52-76; DEL, CODE ANil., Tit. 10, § 390h; FLA. STAT. § b47.15 (partnership),
§ 447.11 (labor organization); IDAIC CODEZ ANMN., § 5-323; ILL. STAT. ANW,,
Ch, 110, § 27.1; IOWA RULES CIV. PROC., Rule L (see Tuttle v. Hichols
Poultry & Egg Co., 240 Towa 208, 35 I,w.2d 875 (1949)); La, CODE CIV.
PRCC, AIN., Arts. 688, 689, 737, 738; MATIE REV. STAT, ANN,, Tit, 1k,
§ 2; MD, ANN. CODE, Art, 23 §§ 138, 356{g): MICIU, STAT. APN, § 274.2051(a);
MIN, STAT, AWM, § 5b0.151; MONT. REV, CODE AN, § 93-2827; NER. REV,
STAT. § 25-313; NEV, REV, STAT. § 12.110: I J., REV, STAT, § 2A:64-1 to
6463 M,M. STAT, A¥El,, § 21-6-5; W.Y. CIV. FROC. LAW & RULES § 1025:
see also W,Y, GEH, ASS'NS LAW §§ 12-17; ¥,C. OEI, STAT., § 1-69.1; OIITO
FEV, CODE ANH,, Tit. 23, § 2307.24%; OKLA. STAT. ANN,, Tit. 12, § 182;
PA. RULES CIV. PROC,, Rule 2153(a); R.I. GE¥, LAWS § 9-2-10; S.C. CODE
AFN, § 10-215; TEXAS RULES CIV, PROC., Rule 28 (see also TEXAS REV,
CIVIL STAT, Ailf,, Arts. 6133-6138); UTAN RULES CIV. PROC,, Rule 17(d);
VI, STAT. AFN., Tit, 12, § 814 (Supp. 1965); VA, CODE ANN, § 8-66; WIS,
STAT, § 262.06(7).

15. Rules of the Supreme Court [of Great Britain], Order 48a, Rule 1,

16, Jardine v. Superior Court, 213 Cal., 30L, 2 P.2d 756 (1931){dicta).
See also Daniels v. Sanitarium Ass'n, Ine., 59 Cal.2d 602, 30 Cal. Rptr.
828, 381 P.2d 652 (1963); Inglis v. Operating Engineers Local Union
Ho. 12, 58 Cal.2d 269, 23 Cal. Rptr. LO3, 373 P.2d 457 (1962); Marshall
v. International Longshoremen's & Warshousemen's Union, 57 Cal.2d 731,

22 Cal. Fptr. 211, 371 P.2a GB7 (1962).
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i7.
18,
19.
20,
21.
2z,

2%a.

23.

2k,

25.

26.

2?‘

Jhid.

3% Cal. App. 293, 170 Pac. 409 (1917).

Id, at 299, 170 Pac. at 41l. ({Emphasis added.)

46 Cal. App. 325, 189 Pac. 329 (1920).

JId. at 328-330, 189 Pac. at 330-331.

213 Cal. 301, 2 P.2d 756 (1931).

Inglis v. Operating Ergineers Local Unior Io. 12, 58 Cal.2a 269, 23
Cal. Rptr. 403, 373 P.2d 467 (1962) (intentional tort); Marshall v.
International Longshoremen's & Warehousemen!s Unizn, 57 Cal.2d ?81,

22 Cal. Rptr. 211, 371 P.2d 987 (1962)(necligent tort).

FED, RULES CIV, PRCC., Rule 17(b}.

E.g., ALA, CODE, Tit. 7, § lka; COLO., REV, STAT, § 76-1-6; COMN. GEN.
STAT, ANH, § 52-76; GA. CODE AT, §§ 3-117 to 3-118; LA, CODE CIV.
PROC, AMN., Art. 689; MAIIE KEV, STAT, ANH., Tit. 14, § 2; MD. AN,
CODE, Art. 23, §§ 138, 355(g); MICI, STAT, AIM, § 274.2051{a); MING.
STAT. AMH. § 5M40.151 (Supp. 1955); NEB, FEV. STAT. § 25-313 ("doing
business" is one alternative undsr this sectien); H,J. REV. STAT,

§ 2A:6h-1; .Y, GEN. ASS'HS LAW § 133 N.C, GEN. STAT, § 1-69.1 {"doing
business" is one alternative under this section); PA. RULES CIV, PROC.,
Rules 2151, 2153(a); R.I. GRil, LAWS § $-2-10; §.C. CODE ANN, § 10-215:
VP, STAT, AMI,, Tit. 12, § 81k (Supp. 195%5); VA, CODE AN, § B-66
("doing business" is one alternative under this section}.

See the text, supra at b,

E,g., Wukaloff v, Malibu Lake Mt, Ciub, 96 Cal, App.2d 147, 21k p.2d
832 {1950} (incorporated club).

Comment, 42 CAL, L, mREV, 612, 813 (1954%).



28, Comment, 75 IIARV. L. REV, 993, 1089 {1563).
29. Id. at 1088. (Some footnotes cmitted.)

0. 6 -, JUR.2d Associaticns and Clubs § M7,

31, 1Id. at § 31.

32, 57 Cal.2d 781, 22 Cal. Rptr. 211, 37L F.2d 987 (1962).

33, Id. at 787, 22 Cal. Rptr. at 215, 371 P.2d at 991 (1962).

34, 58 Cal.2d 269, 23 Cal. Rotr. 403, 373 P.2d4 LET (1962).

35. Marshall v. International Longshoremen's & Warehousemen's Union, 57
Cal.2d 781, 787 n.l, 22 Cal, Rotr. 211, 215 n.1, 371 P.2d 987, 991 n.1
{1962).

36. Iad. at 783-78L4, 22 Cal. Rpir. at 213, 371 P.2d at 969.

37. lote, 50 CAL, L. REV, 909, 91k (1962).

38. Muskopf v. Corning llospital District, 55 Cal.2d 211, 11 Cal. Rptr.

89, 359 P.2d 457 (1961).

39. Silva v. Providence iospital, 14 Cal.2d 752, 97 P.2d 798 (1939); Malloy
v. Fong, 37 Cal.2d 356, 232 P.2d 2ki (1951).

ko, Self v. Self, 58 Cal.2d 683, 26 Ccal, Bptr. 97, 376 P.2a 65 (1962);
Klein v. Klein, 58 Csl.2d 592, 26 Cal, Rptr. 102, 376 P.2d 70 (1962}):
Tt zlso has been held in California, contrary to the common law rule,
that a child may sus his parent for an intentional tort. Emery v.
Emery, b5 Cal.2d L2i, 289 p.2d 218 (1955).

%1, 6 AM. JUR.2d Associations and Clubs § Uk,

42, Most Worshipful Lodge v, Sons of Light, 318 Cal, App.2d 78, 257 P.2d
b5l (1953); Comment, 42 CiL. L. REV, 812 (1954).
%43, Comment, L2 CAL, L, REV, 812, 815 (195%).

L, ¢aL. INS. CODE §§ 1loho-i1chi.
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L,

L5,

7.

CAL,

CAL.

CAL,

LABOR CODE § 1120,
CORP. CODE § 212C0 provides:

21200, Any unincorporated benevolent or freternal
society or association, asnd every lodge or branch of any
such society or association, and any labor organization,
may, without incorporation, purchase, receive, own, hold,
lease, mortgage, pledge, or encumber, by deed of trust or
otherwise, manage, znd sell all such real estate and other
property as may be necessary for the business purposes
and ohjects of the scciety, association, lodge, branch or
labor organization, subject to the laws and regulations
of the society, association, lodge, or branch and of the
grand lodge thereof, or labor organization; and also may
take and rzceive by will or deed all property not so
necessary, and hold it until disposed of within a perioed
of ten years from the acquisition thereof.

CORP, CODE §§ 21100-21102 vrovide:

21100. Members of a nonprofit association are not
individually or personally liable for debts or liabilities
contracted or incurred by the association in the acquisition
of lands or l=ases or the purchase, leasing, designing,
planning, architectural supervision, erection, construction,
repair, or furnishing of bulldings or other structures, to be
used for the purposes of the associalion.

21101, Any contract by which a member of a nonprofit
asgoclation assumes any such debt or liability is invalid unless
the contract or some note or memorandum thersof, specifically
identifying *the contract which is assumed, is in writing and
signed by the party to be charged or by his agent.

21102, Ilo presurption or inference existed prior to
Septerber 15, 1945, or exists after that date, that a member
of a nenprofit association has consented or agreed te the
incurring of any obligation by the asscciation, from the
fact of jeining or being a member of the association, or
signing its by-laws,

Y7a. Comment, b2 CAL. L. REV, 5l2, 815 (1g5L).

k7b, Jardine v. Superior Court, 213 Cel, 301, 321, 2 P.2d 756, 764 (1931).

L8,

Ccmment, 76 IIARV. L. REV. 983,.1050 (1963). (Footnotes omitted,)

48a, Id. at 1092. (Footnote cmitted.)

4g,

Sze the text, infra at 21-25 for discussion of the standards for

liability of individual merbers of unincorporated associations.

i



50,
51.
52.
53.
54,

57.
58.
29.

Gl.

69.

See the text, supra at 13-1%.

CAL, LABOR CODE § 1125.

CAL, CORP. CODE § 15009(1).

59 Cal.2d 602, 30 Cal, Rptr. 828, 381 P.2d 652 (19613).

57 Cal.2d 781, 22 cal. Rpor. 211, 371 P.2g 987 {1962).

See the text, supra at 15,

Marshall v. International Longshoremen's & Larehousemen's Union, 57
Cal.2d 781, 787, 22 Cal. Rutr. 211, 215, 371 P.2d 987, 591 (1962).
Tbid.

CAL, CORP, CODE § 15009(1).

Goodlett v. St. Elmo Inv. Co., 94 Cal, 297, 29 Pac. 505 (1892).
Webster v. San Joaquin Fruit Ete. Ass'n, 32 Cal. App. 26%, 162 Pac.
654 (1916).

Security-First Hat'l Bank v. Cooper, 62 Cal. App.2d 653, 145 P,24
722 (194kL).

Comment, 42 CAL, L, REV, 812, 822 (195L).

62 Cal. App.2d 653, 1k5 P.2d 722 {1944),

Id. at 667, hs P.2d at 730,

50 Cal. App. 462, 195 Pac. 440 (1920).

See note U7, supra for text of statules.

57 cal.2d 781, 22 Cal, Rptr. 211, 371 P.2d 987 (1962).

This arerndment would seem o remove any constitutional problem that now
exists in the sections. See Code Commission Hotes in CAL, CORP, CODE
§ 21103 (West 1955).

Most Worshipful Lodge v. Sons of Light, 118 Cal. App.2d 78, 257 P.23

Lok (1953).



70, Calimpeo, Inc. v, Wardern, 100 Cal. Avp.2d bL2o, Lkl 224 p.2g L21, 43z
(1950) {partnershin). Although Seection 368 is not entirely clear, it could
be argued that 2 judgment binding the individual assets of an associ-
ate could be obiained only if the asscciate was made 8 prarty to the
action against the associztion. Section 38% provides in part that "the
Jjudgment in the action shzll bind the joint property of all the
asscciates, and the individual proverty of the party or parties served

L

with process."” (Emphasis added.) Givine "nasty" its technical legal
reaning would result in a construction of Section 388 that would achieve
the desirable result of giving the associste a rignt to partieipate
in the defense of the action.

7l. The Code Commission's Ilote to S=ction 338 states: "The words 'and
the individual property of the party or partiss served with procegs!'
have been added [by the 1507 amendment to Saction 3881, thus avoiding
multiplicity of suits,”

f2. The question has been raised at least twice but the court has not
decided the question on either occasion. Jardine v. Superisr Court, 213
Cal, 301, 2 P.2d 755 {19 3); The John Bollman Co. v. ©. Bachman & Co.,
16 Cal. App. 589, 117 P.2d 690 (1911)(rehearing denied, 16 Cal. App.
at 593, 122 Pac. B35),

73. 57 Cel.2d 781, 22 Cal. Rotr. 211, 371 P.2d 987 (1962).

Th. Id. at 787, 22 Cal, Rptr. at 215, 371 P.2d at 901.

75. Id. at 787.n.1, 22 Cal, Rptr. at 215 n.1l, 371 P.2d at 991 n.l.

76. Calimpeco, Ine. v. Warden, 100 Cal. App.2d hag, Wk, 22 p.2g k21, 432

(1950).
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77,

Typical gtatutes are:

ILL. STAT, AL, Ch, 77, § 1 and Ch. 116, § 27,1, which provide:

1b. A judgment rendered against a partnevship in its
firm name shall suppori execution only against property of
the partnership and shall not constitute a lien upon real
estate other than that bheld in the Tirm name.

27.1. {1} A partnership mey be sued in the names
of the partners as individuals doing businesgs as the
partnership, or in the firm nsme, or both.

{(2) An unsatisfied Judgment against a partnership
in its firm name does not bar an action to enforce the
individual liability of any partner.

FEB. REV. STAT. §§ 25-314% and 25-31%, which provide in part:

25-31k. . . . Executions issued on any judements
rendered in such proceedings [against an unincorporated
association] shall be levied only on the property of the
company, firm, partnership, or unincorporated association.

25-316, If the plaintiff, in any judement so rendered
against any company or partnership, shall seek to charge
the individual property of the persons comprising such
company or firm, it shall be lawful for him to file a bill
in equity against the several members therszof, setting
forth his judgment and the insufficiency of the partnership
property to satisfy the same, and to have a decree for the
debt, and an award of execution against all such persons, or
any of them as may appear tc have been memters of such
company, associlation, or firm.

H.Y. GEMN. ABS'US LAY §§ 15 and 16, which provide:

15. In such an action [against an unincorporated
association] the officer against whem it is brought
cannot be arrested; and a judgment ageinst him does not
authorize an exescution to be issued against his property,
or his person; nor dces the docketing ther=of bind his
real property, or chkattels real. Uhers such a judgment
is for a sum of money, an execution issued thereupon
must require the sheriff to satisfy the same, out of any
personal or real property belonging to the association, or
owned jointly or in ccmmon, bty all the members thepanf.

16. Where an action has been brought against an
officer, or a counterclaim hes been made, in an action
brought by an officer, as described in this article, anothear
action, for the same cause, shall not be brought against the

-11-



members of the association, or any of them, until after
finel judement in the first action, and the return, wholly
or partly unsatisfied or unexecuted, of an executicon
issued theresupon. After such a return, the party in whose
favor the execution was issued, may maintain an actiocn, as
follows:

1. Where he was the plaintiff, or a defendant
recovering upon a counierclaim, he may maintain an action
against the members of the association, or, in & proper
case, against any of them, as if the first action had not
been brought, or the counterclaim had not been made, as
the case requires; and he may recover therein, as part of’
his damages, the costs of the first action, or 50 much
thereof, as the sum, collected by virtue of the execution,
was insufficient to satisfy.

2. TUnere he was a defendant, ard the case is not
within subdivisgion first of this section, he may maintain
an action, to recover the sum remaining ancollacted, agalnst
the persons who composed the association, when the action
against him was ccmmenced, or the survivers of them.

But this section does not affect the right of the persom,
in whose favor the judgment in the first action was rendered,
to enforce a bond or undertaking, given 1in the course of the
proceedings therein. Section elever of this chapter applies
to an action brought, as prescribed in this section against
the members of any association, which keeps a beok for the
entry of changes in the membership of the assoeciation, or the
ownership of its property; and to each book so tept.

R.I. GEW, LAWS 8% 9-2-1h and 9-2-15, which provide:

g.2-1L, In such action or proceeding [against an
unincorporated association] the officers or members against
whom it is brought shall not be arrested; and a judgrment
against them ghall not authorize an execution to be issued
against their property or person. ihen such judgment is for
a sum of money, an execution issued thereon must require the
officer scrving the same to satisfy such execution out of
any personal or real property belonging to the association
or owned jointly or in common by all nembers thereof.

G-2-15. When any action or proceeding at law is brought
to recover any property, or upon any cause of actiosn for or
upon which the plainuviff may maintain such an action or
proceeding at law against all the agsociates by reason of
their interest or ownership or claim of ownership therein as
heretofore provided in §§ 9-2-10 to 9-2-14, inclusive, no
action or other proceeding at law for the same cause of
action shall be brought to recover a personal judgment
against the members of such agsociation or any of them until
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after final Jjudgment in such first action oy proceeding,

and the returr of any execution issued thereon wholly or

partially unsatisfied,

See also, CONN, GEIl. STAT. AP, § 52-76 (”Civil actions may be
brought, both in contract and tort, azainst suck association and its
members, but no such action, except on contract, shall be brought against
such members without joining such association as a rarty theretq, if
such association is located or has property subiject to attachment in
this state."); GA, CODE AIN. § 3-121 ("No such judgment [against an
unincorporated association] shall be enforced against the 4individual
property of any member of an unincorporated assoeclatisn unless such

member hae personally participated in the transsction for which said

action was instituted."); MIN, STAT, AN, § 540,151 (1965 Supp.) ("aAny
money judgment against a labor organization or employer orgenization shall

be enfdrceable only against the organization ag an entity and against ita
agsets, and shall not be enforcesble against any individual member or his

assets."); MD., AIT. CODE, Art. 23, § 138 ("Any money judgment against
such association or joint stocx company shall be enforceable only againat
such association or joint stock company as an entity and against 1ts
agsets, and shall not be enforceable against any individual member or
his assets.").

78. See the text of these sections, supra note T7.

9. TEXAS CIV, S5TAT, §§ 5135-5137.

80, CAL, CORP, CODE § 15009(1).

81, See, e.g., TDANO CODE ANH, § 5-323; MONT. REV, CODE AN, § 93-2627;

.M., STAT, ANN, § 21-6-53 OELA. STAT, AlTL,, Tit, 12, § 182; vr,

STAT, ANM., Tit., 12, § 814 (sSucp. 1965).
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82. GSee, e.g., MINH. STAT, AMIL, § S40.151 (Supp. 1965): IEB, REV. STAT.
§ 25-31h4; M.J. REV. STAT, § 24:68L-2; 1M, STAT, ANE, § 21-1-1(4); S.C.
CODE ANN, § 10-429; UTAIl RULES CIV., PROC., Rule 4(e){L); VT, STam,
APN., Tit., 12 § 814; VA, CODE ANN. § 8-66.1 (Supp. 156u).

83, ALA. CODE ANH., Tit. 7, § ik provides:

14l Service of process in such action against such
organization or association shall be had by service upon
any officer or official member of such orgsnization or
association or upon any officer or official member of any
branch or local of such organization or associztion, providegd
that any such organizaticn or association may file with the
secretary of state a designated officer or agent upon whom
service shall be had and his residerce within the state, and
if such designation is so made and filed, service of process
shall be had only on the officer or ageni so designated if
he can be found within the state.

8k, GA. CODE A, § 3~119. This section is the same in substance as the
Algbama statute set out in note 23,
85, See also, LA, REV. STAT, AIH., Art. 1264, which provides:
Service con an unincorporated association is made by
personal service on the agent appointed, if any, or in
his absence, upon a meraging official, at any place where
the business of the associatiorn is regulaerly conducted.
In the absence of zll officials from the place where the
business of the association is regularly conducted, service
of citation or other process may be ade by personal
service upon any nerber of the aszsociation.
86. It may not be possible to use Californiz discovery procedures to
discover this information. See LOUISELL, MODERN CALIFORIIA DISCOVERY
§ 9.06 (1963).
87. 37 Cal.2d 760, 235 P.2d 607 (1951).

88. Ibid.

89. 137 Calt.2d 760, 235 P.24 €07 (1951).
9¢. 28 U,5.C, § 1391; for discussion see 1 MOORE'S FEDERAL PRACTICE 4 0,142

[5.-41 (1964).
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9l.
9.
93.
ok,
95.

96,
97.

See generally Comment, U4 ST&7, L. REV, 160 (1951).

37 Cal,2d 760, 235 P,2d C07 (1951).

Id. at 764, 235 P.24 at 509,

Conment, L STAN, L. REV, 1060, 162 (1951}.

See CAL. CONST., Art, XTI, § 153 ef., Pi, KULES CIV, PROC., Rule
2156, which provides:

Rule 2156. (&) Except as otherwise provided by subdivision
(b) of this rule, an action against an association may be
brought in and only in a county where the asgociation
regularly conducts business or any association activity, or
in the county where the cause of action arose or in a county
where a transaction or occurrence tock place out of which the
cauge of action arase.

(v) Subdivision (2) of this rule shall not restrict or

affect the venue of an action against an association commenced

by or for the attachment, seizure, garnishment, sequestration
or condemnation of real or personal property or an action for
the recovery of the possession of or the determination of the
title to real oy personal property.

See the text, supra at 33.

Miller & Lux v. Kern Couniy Land Co., 130 Cal. 586, 587, 66 Pac. 855,

857 (1901). (Emphasis added.)
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