#51 11/9/65
Memcrandum 65-72
Subject: Study Fo. 51 - Right to Support After Ex Parte Divorce

Attached to this memorandum, on pink paper, are two copies of a tentative
recommendation that has been reviged to reflect the decisions made at the July
meeting, One copy is provided so that you can mark suggested revisions on it
and return it to the staff at the next meeting.

Also attached, on green paper, is Section 7 of the Uniform Reciprocal
Enforcement of Support Act together with the Uniform Law Commissioners' Note
indicating the reason for the change made in the section in 1952. The statu-
tory notes indicate that aix states (California, colorado, Massachusetts,
Mississippl, Nevada, and Texas) have retained the original version. Since
those notes vere written, Nevada and Colorado have enacted the current version
of the Uniform Act.

Accompanying this memo 1s a staff study on the problems in this area. =
study is a first draft and will be worked over substantially; but it is adec.i=us
to provide you with information concerning the existing state of the law.

The Commiseion asked the staff o talk over two problems presented by the
tentative recommendation with Copmissioner McDonough inasmuch as these prc.lemc
involve matters in the field of his expertise~-the conflict of laws. This menc
will include his observations on the matters that concerned the Commission.

You will also receive & letter getting forth his views on the entire subjlect

of the Commission's recommendation.

The Tentative Recommendation

le have expanded the tentative recommendation to indicate more precisely
the state of the existing law and to amplify the reasons underlying our policy

decisions.
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Section 270
e have added definitions of "obligor" and "obligee" in accordance with

the {ommission's imnstructions.
Section was approved at the July meeting.

Section 272

Section 272 has been revised to reflect the Commission's decisicn that the
law of California is to be applied to determine both the substance of the right
of support and the survivebility of the right of support. The Conmission asked
the staff to talk with Commissioner McDomough about this broad-gauge applicaticc
of California law to all interstate problems arising under the statute, |

Commissioner McDonough believes that the Cammission should give further
thought to the question whether this is a desirable choice of law rule. As
presently sdvised, he has these reservations: Merely because California lew
will apply to the majority of ceses arising in the California courts is hardly
in itself a reason to sbandon all effort to determine the correct law when
California is merely supplying a forum for out-of-staie parties or for scme
other reason it is inappropriate to apply California lav. There is no necessit)
to have the rule proposed to cover otherwise insoluble cases because Evidence
Code Section 311 permits judges to apply California lav, within Constitutionsl
limits, when the otherwise applicable sister-state or foreign law cannot be
determined.

The Comment itself points out that the section may be unconstitutional
iy one respect. Justice Traynor's opinion in the Dimon case states that if
the wife is the divorce plaintiff and the state granting the divorce does not
recognize the survival of the right to support, the courts of this state must
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give full faith and credit to the decree and geccgnize the demise of the
wife's support right. kO Cal.2d at 540. If this 1s correct, 1t seems un-
desirsble to have on our tooks a conirary gtatute which is unconstitutional
on its face as applied to such cases.

Justice Traynor's opinion also jndicates that this section may be changing
california lav in another respect. After menticning the full faith and credit
rule p_ointed out above, he went on to say:

On the other hand, if the husband cbtains the decree in ancther state

and upder the law of the state of the wife's domicile her right to

support was lost when the marriage gstatus terminated, she would like-

vise not be allowed, by migrating to another state, to revive a right

that had expired. [40 Cal.2d at 540-01. )

I£ Justice Traynor's dissent in the overruled Dimon case nov constitutes the lo
of Califcrnia (and 1t seems likely that it does) 1t appears that Secticn o72
changes that law by permitting a wife, having no right of support in her own
state because of the termination of the marriage, to sue in the Californie
courts apd obtain a support decree--without even establishing residence here.

Even if the former wife established residence here, it seems to be
questionsble policy to revive a right that went out of existence before she
came here. Under such a law, & former husband would never be safe from the
inchoste claim of the former wife. AL any time she might move to California
and sue for support. California would be the "Nevada" for support claiments
who had lost their rights elsevhere. It seems better for all concerned to
determine their rights as of the time of the divarce so that they may pick up
the pleces of their shattered lives and plan confidently for the future. This
view is advocated in Morris, Divisible Divorce, 64 EARV. L. REV. 1287, 1302
(1951):

[The wife] should not be permitied to revive a dead right by migrating
after the divorce to a state where she may ocbtain support, nor should
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she be permitted to impose on her ex-husband, who may have remorried

in reliance on the divorce decrese, en cbligation of double support

vhich he 334 not have when the divorce was granted,

At the last meeting, no action was taken on Section 275 because of a
question raised concerning the full falth and credit to be given judgments
under this statute. The staff was asked to consult vith Commisaioner McDenough
on thie question also. The matter is raised here because full faith and credit
is involved in regard to judgments granting support under Sectlon 272 as well
as judgments denying support under Section 275,

Consideration of the full faith and credit clause begins with Yarborough
v, Yarborough, 290 U.S. 202 (1933}, Thet case involved a Georgia couple who
were divorced in Georgia. The Georgia decree ordered the husband to pay a
Jump sum support award to the wife for the support of their child. Under
Georgis lew, complisnce with the Georgla decree fully discharged the husbend’s
gsupport obligation to the child, and no subsequent judgment for support coull
be rendered against him. Thereafter, the mother and child migrated to South
Carolina; and about 1 1/2 years later, the child (by her guardian ad litem, L ..
maternal grandfather with whom she was then living) sued her father in South
Carclina for additional support. The defendant father had property in South
Carolina which was attached, and thereafter the defendant vas served personally
and appeared in the South Carolina action.

The majority opinion (by Brandeis, J.) held that the Constitution required
South Carolina to give the Georgis judgment the same faith and credit that the
judgment would have in Georgia. Accordingly, the South Carclina court could
not crder the defendant father to pay any additional support to his child, for
to do so would deny full faith and credit to the Georgia judgment. Among other
things, Justice Brandels ssid:
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South Carolina {by virtue of Sadie's residence in the state] thereby
acquired the jurisdiction to determipe ber status and the incidents
of that status. Upon residents of that State it could impose duties
for her benefit. Doubtless, it might have imposed upon her grand-
father who was resident there a duty to support Sedie. But the mere
fact of Sadie's residence in South Carclina does not give that State
the power to impose such a duty upon the father vho 1s not a resident
and who long has been domiciled in Georgla. He has fulfilled the
duty which he owes her by the lav of his domicile and the Judgment of
its tiourl'.. Upon that judgment he is entitled to rely. [290 U.S. at
22,

Justice Stone dissented (tfogether with Cardozo). He pointed out a number
of different decisions holding that certain kinds of judgments peed not be giveu
the same effect abroad that they are given at homwe. He stated that South Caro-
1lina's interest in its domiciliery minor should enable it to regulate the ineic .-
of the parent-child relaticnship witlin South Carclina. The Georgia judgment
should be considered perely as regulating the incidents of the paremt-child rel=-
tionship within Georgia. It should not be read as purporting to regulate the .-

lationship in places ocutside of Georyie vhere the parties might later came to
reside. And, if it were so read, it ought not to be entitled to full faith and
eredit in South Carolina, the child's later acquired domicile.

Justice Stone's theory has yet to be applied in a support case, Stone

himself sesms to have retreated from the theory in later vorkmen's campensatior

cases. As Chief Justice, he wrote the opinion in Megnolia Petroleum Co, v. Hun:.

320 U.S. 430 (1943). That case involved a Louisiena employer and & Louislana
employee who were doing some work in Texas when the employee vas injured. The
employee obtained & compensation award under the Texes law, Under Texas lav,

such an award bars any other recovery the employee might be entitled to from

the employer. The employee then filed for sdditional compensation under the
Louisiana compensation law which provided that an employee injured elsewhere

could obtain an award thereunder, deducting from the avard sny amounts paid

under any other compensation law. The Louisiana Supreme Court held that Louisiane

could award the sdditional compensation. The U, S. Supreme Court reversed.
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Chief Justice Stone's opinion holds that a workmen's compensaticn award
i8 entitled to full faith and credit just like a judgment is. To give the
Texas award full faith and credit requires that it be given the same falth and
credit in Louisiana that 1t would have in Texas. Since it bars any further
reccvery from the employer (or his insurarce carrier) in Texas, the full falth
and credit clause prohibits Louislana frox making any additional award.

Respondent was free to pursue his raiiedy in either state, but, having

chogen to seek it in Texas, where the award vas res judicata, the

Pull faith and credit clause precludes him from again seeking a remedy

in Loulsiena upon the seme grounds. [320 U.S. at buk,]

Justices Black, Douglas, Murphy, and Rutledge dissented (in an opinion by Blacs.
J.) for reasons similar to those sdvanced by Stone in the Yarboro case.
Justice Jackson might have made the dissent a majority opinionm, but the dis-
senters lost him with their decision in the first Williams cese (see Williams

v. North Carolina, 317 U.S. 287 (1542)):

I agree with the dissent that Louisiena has a legitimate interest to
protect in the subject matter of this litigation, bui so did¢ North
Cerolina in the Williams case., I am unsble to see how Louisiana can
be constitutionally free to apply ites own workmen's compensation law
to its citizens despite a previous adjudication in another state ir
North Carolina was not free to apply its cwn matrimonial policy to its
own citizens after judgment on the subject in Nevada. [320 U.S. 4h6.)

Despite the slender majority supporiing the court's opinion in Mag olis
Petroleum, it apparently remains the law of the land. It has been greatly

limited, however, by subsequent decisions. In Industrial Commlssion v. MceCartin,

330 U.5. 622 (1946), the court held, in effect, that Uisconsin could grant addi-
tional compensetion despite an earlier Illinois award vhere the INlinois awsrd
1tself contemplated that further relief might be obtained under the law of

another state. Magnolie Petroleum was diatinguished on the ground thet the

I1linois award did not purport to dispose of all of the employee's rights
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against his employer, as did the Texas award, but cnly those under Illinois

law. Moreover, the court announced that it would construe workmen's compensatlon
acts that bar Common law or statutory rights of recovery as barring such rights
only under the law of the enacting stete. "Only some uimistakeble language

by a state legislature ar judiciary would warrant owr accepting . . . & con=-
struction . « »" of & state compensation act as barring rights under sister

state laws. 330 U.S. at 620.

Carroll v. Lanza, 349 U.S. 408 (195L), seems somevhat inconsistent with

the philosophy underlying Yarborough and Megnolia. There, a Missouri employee
of & Missouri subcontractor received compensation under the Missowri act for

an injury occuring in Arkansas while working for a Louisiana prime contractor.
Missouri law bars & subcontractor's employee from any rellef against the prime
contractor vhen he is injured and receives Missouri compensation., Arkansas e
does not bar common law relief against the prime contractor in such & situatir:.
The employee sued the prime contractor in Arkansas. The Court of Appeals held

that Magnolia Petroleum was controlling and bexred sult. The U. 5. Suprenme

Court distinguished Magnolis Petroleum on the ground that a final compensatior

awvard had been made in that case while no award had been made in the case bafa:
the court--the compensation payments had started merely upen application.

Missouri can make her Compensation Act exclusive, if she chooses, and
enforce it as she pleases within her berders. OUnce that poliey is ex-
tended into other States, different considerations come into play.
Arkansas can adopt Miseouri's pdlicy if she likes. Or . . . she may
supplement it or displace it with another, insofar as remedies for acts
occurring within her boundaries are concermed. ilere it othervise, the
State where the injury occurred would be powerless to provide any
remedies or safeguards to nonresident employees working vithin ite
borders. We do not think the Full Faith and Credit Clause demands that
subserviency from the State of the injury. {349 U.S. at ki3-tak.]

Actually, the policy expressed in the quoted portion of the opinion 1s the:

same urged in the dissents in Yarborough and Megnolie Petroleum. That a statute
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only was involved in Carroll, while an award was involved in Magnolia, seems
immaterial. PFor between the time of the Magnolia decision and the time of the
Carroll decision Congress emended the statute on full faith and credit (pwrsuant
to the authority in the full faith and credit clause itself) to meke it applicable
to statutes as well as judgments, Hence, it would seem that no longer can a case
be distinguished merely on the ground that a statute instead of a judgment is
involved.

From the foregolng, it sppears that existing decisional law would reguire
a state to give the same adjudicative effect to a judgment rendered upder ou™
proposed statute that this state wounld give to such a judgment. There has been
no hint that the court will treat support judgments and swpport laws like it
treats compensation judgments end compensation lews--as barring further reli~t
only under the law of the enacting state unless there is a clear indication ¢
the contrary., It might be thet the tremd of the recent cases might carry the
court that far--as suggested in the Yarborough diasent--but it is impossible
to so predict. To so hold would require the court to depart from the Congres-
sianal langusge that requires each state to give judgments of other states "tl:
same full faith and ecredit . . . as they have by law or usage in the cowrts of
such State.," 28 U.5.C. § 1738.

Thus, the requirement in Section 272 that Californie law be epplled to
determine the right of support provides mo assurance that the Supreme Court will
hold that thiz statute merely purports to adjudicate rights under California law
without affecting rights under other state laws. Indeed, existing case autho™lcy
indicates thet judgments under this statute will be entitled to full faith and
credit and will give rise to or bar support rights in other states despite the

fact that such other states may bave contrary policies in regard to post~divorcc

support. Lymn v. Lynn, 302 K.Y. 193:897 N.E.24 748, 28 A.L.R.24 1335 (1951)



Some language in the Yarborough caee raises a furither guestion concerning
the cholce of law made in Section 272. Perhaps the passage guoted above {page 5)
is too Troad, but it does indicate that California may be overreaching when it
purports to tell a nondemiciliary that he is required to support scmecne in this

state vhen the law of his own domicile does not so recuire. Commonwealth v.

Mong, 260 Ohic St. 155, 117 N.E.2d 32 (195%), held that the Chio reciprocal
support act could not require an Ohio defendant to support a Pennsylvania depeni.
ent, as required by Pemisylvenia law, vhen Chio lew did not reguire similer
support to be given to Ohlo dependents.

Considerations such as these prompted the Uniform Lav Commissioners to
amend the Reciprocal Act to provide that the lsw wnere the obligor is loecated
determines the nature of his obligation. Another reason for the amendment
appears in the ABA Journal article that is cited in the Comuissioners! Rote
{see attached green page). That article points out that at least one pélicy
that has been tradit-ioﬁa&.?g served by choice of law rules is the policy . -
of securing uniformitr of decision regerdless of the forum, A person's righ:-
ghould be the same regerless of the court in which he sues or is sued. Thus
requiring application of the law of the obligor's domicile assures that the
same declsion will be reached whether he is sued directly in the state of hi=s
domicile or whether the action is initiated under the reciprocal act in some
other stﬁte or whether he is sccldentally caught in another state.

Under the present Jdvrefi of the statute, an ex parte divorce may work a
substantial change in tlhe parties' support rights and duties. For example,
California requires wives to support their husbands under certain circumstancer.
Arizona does not. Prior to diverce, a California husband would have no right
to obtain support from an Arizona wife. To get personal Jurisdiction over her.
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he would have to either sue in Arizona or proceed under the reciprocal act.
Arizona's version of the act provides that the obligor's duty of support is
determined by reference to the law of the stete where the obligor is found.
Hence, Arizona's law would be applied, and tle husband would find that he has
no right to support. Ouwr sta.ilsute provides (whether it is enforceable or not
4s another question) that California law determines the Arizoma obligor's
duty of support vhen there has been an ex parte divorce. Thus, even though
the theory of post-diverce support is that the pre-divorce right continues
unaffected, our statute provides for the creation of a post-divoree support
right vhen there was no support right prior to the divorce. We do not think
that such a drastic revision in the parties' support rights and duties is
warranted.

In the light of the foregoing, ve recomsend the folloving modificetions
of the statute:

1, The rights of the parties should be fixed as of the time of
divorce. That 1s, if the vife has no right to suppert at the time of the
divorce, she should not be able to create one by coming to California. More-
over, the husbtand's defenses should be settled as of thet time {except to the
extent that Section 273 pexrmits the wife to forfeit her rights at a later time).
The support right is an incident of the marital relationship; end slthough it
must be determined in a later proceeding because it could not be adjudicated at
the time of the marriage termination, still the support action should be looked
upon as an incident of the marriage termination proceedlng.

2, The support right should not survive divorce if it deces not do s0
under the law of the wife's (cbligee's) damicile at the time of the divorce.
This apperently is required by the full faith and credit clause when the wife is
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the divorce plaintiff. It seems desirable even when the vife is the dilvorce
defendant,

3., The substance of the right to support should be determined by reference

to the law of the obligor's domicile. Thie ie the law under the reeiprocal
act in epproximately 49 American jurisdictions--possibly more if any other
courts follow Ohio's Supreme Court and hold the inconsistent original version
unconstitutional. Sinee the reciprocal act will be usable under this statute
as an enforcement tool, this statute should be consistent with the version of the
reciprocal act that is in effect in the vest majority of other states. Ihremr,
there seems to be scme merit in Justice Brandeis' position that Scuth Carolina
should not have the power to impose support duties on Georgia domiciliaries.
Such an assertion of extraterritorial power seems of especially doubtful validity
when the obligor has never been subject to the jJurisdiction of the state asserting
the pover--&s will often be the case where support rights are sought to be enforce
under the reciprocal act.

This reccumendation 1e not inconsistent vith recommendaticn #2, above.
Where the parties are in different states at the time of the divarce, the wife's
right of support that survives under the law of her ovn state ls the right to
enforce the duty of support that the husband has under the lew of hie state,

At least this is the law in 49 American jurisdictions if she proceeds by way of
the reciprocal act. If she does not proceed under the reciprocal act, she will
usually heve to go to the state vherc the husband is in order to’ secure personal
jurisdiction, snd that state will apply its ovn law in order to determine the

pature of the wife's right, Of. Hiner v. Einer, 153 Cal. 254 (1908)(nondomicilia:

wife may sue California husband for separate malntenance in the California tourts

under California law).

* * * * *



If these recommendations are acceptable, a revision of Section 272
designed to carry them out appears on yellow paper and should be cansidered

by the Commiasion.
Section 273 hes been redrafted in accordance with the Commission's instructions.
Section 27k was approved at the July meeting.

Section 75

Action on this section was deferred pending a report on full faith and
eredit, See the discussion under Section 272, above. The Commission was
concerned with adjudicating the end of support rights vhen the adjudication

would have the effect of ending them everywhere.
Bection 276 was epproved at the July meeting.

Section 277 was approved at the July meeting.
Respectfully submitted,

Joseph B, Harvey
Assistant Executive Secretary
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EXHIBIT I

§ 7. Choice of Law~Duties of support applicable under this law
[act] are those imposed or imposable under the laws of any state where
the obliger was present during the period for which support is sought.
The obligor is presumed to have been present in the responding state
during the period for which support is sought until otherwise shown.
As amended Sept, 1952, '

‘ Historical Xota

Section, prior to smendment of 1352,
provided es follows: “Dutics of gmpport
raforceable under thiz law are those im-
posed or imporable under the Inwa of any
stuie where the alleged obligor waz present

during the period for which sopport fs
sought or whera the obligee was present
when the failnre io support commenced,
at the election of the obligee™

Commissioners’ Note

Section 7 was amended by striking the words “or where the obligee
was present when the failure to support commenced, at the election of
the obligee” after the word “sought” and by adding the fast sentence.
“The suggestion for this change came from Dean Edward S. Stimson of
the Law Schoo! of the University of Idahc. It was based upon Commen-
wealth v. Acker, 197 Mass. 91, 33 N.E. 312 (1808) as anzlyzed in Stimson,
“Simplifying the Conflict of Laws” in 86 A B.AJour. 1003, 1005, December
1950. Dean Siimson was in entire accord with the #ret part of Section
<7 ag it stands and therefore insisted that the obligee has no absoluie right
40 choose an alternative applicable law, but only a presumptive right to
have her own law applied until it is shown that the obligor was in another
atate, in which case the law of that other state would be applied avto-
matically under the principle stated in the first part of Section 7. This
change hrings Secti:n 7 into accord with the original intention of the
Corfersnce Cormmi'tes. The last part of SBection 7 as originally zéopted
was drafted to lake eare of the situation whare the wife did not krow
the wheresbouts of her husband, Ii was never infended that abe should
‘have ap absolule right to choese the applizable law as her inferest might
dictate, ' o

Statatory Notos o .
soppert & sought™ Code 100%, arxh 390

Avigowa,  Sperifies “Act® inetesd of
“aw, A RS § 12-3867. £7.
‘Cauferiiz.  Seetion conforms (o toxt of Maszachiusetts. In text of origins) sec-

origian section, as. sei sut in bistorical

note, shove, Went's AunCode Civ.Proe. §
167G
fojarada. Iu text of mecton prior to

1952 amundment ks aet oui in histerical
ngte abare, inaerts “or where the olliges
3¢ wiere the failure to support continnes”,
foilowing Ycommeveed™ CR.S. B3, 43~
ﬂ'\x’.‘ -

Deiswere.  Sobstitates “chapter” v
“Lsw". 13 DelC. § 620,

Fiorida. Spoeifies “ret” instead of “law™.
F8.A § IS08T,

Ti:aoin, Specifies “A. o iustead of “inw™,
and sobstitutes “respordent” for “obligor™
in both insiances. S.H.A. ch. 6%, § 22

Mzrylavd. Sectiop reade a5 Tollows:
“Wyuries of seoapoert enforeesbls nnder this
Article ore shose Jmposed or faposalle
under the laws of MarFisad opon the sl
trged obliger during the pericd for which

tion sbown in historiesl nete shove $mits |
at the slecton of the obligee™, GXu{Ter.
Fd)o STRA. 84

Mississippl, Sectior cooforrns to text
«f origingl senton, 49 set ont in Lirtoriesd
nots, nbove, Code 1843, ¥ 458457,

Neovasls, Section conforwmm t§ text of
original section e shown fn hittorics) note
shove. NIALS, 130080

Mow Jersey. Lews 1553 o 245, § 2,
socnded section to conlarm to thix sexs |
tion sz smended in 19532 N IBA 2495
i1

Narth Carolina, Inserts “or say past
of “he period™ following “doring the pe-
rad”, CGB. § 32A-8.

Marth Dakota, Snlstitutes “enforoes®le™
far “zppbeabie®, snd epecifies “law” -
gtead of “sct”, NDRC 1053 Snpp. Id4-
1207,



Ohis. Laws 2855, p 560, rolctitutes
“enforeaables in seeordance with rections
811501 to 311322, inclusive, of rbe e
vised Code™ for “cpplicable ander the Jsw
(soty.” RO § 311503

Ohlshoma. Specifies "4t lastend of
Taw”. 12 OriStAnn. § 16005

South Carviing., Specifies “sct™ instesd
of “law” Code 1032, § 20-345.

Texas, Laws I851, o 377, p 684 § 7.
attds “put shali et jochede alimeny for a
formwer wile” to text of oviginal eection,
st gut in Listorieal note uhove. Vernoo'e
AonCiv.Sz orr. Z32580-3, 4 7.

Notex of Decigdony

Jurisdistion €
L.aw governing 1
Presence In responding state 3

—b—

1. Law paveraiop

Where complaint wig Sied by wife o
Kentucky under ERS 407.010 ot seq., aa
injdaticg atste, snd waa certifed aud
tennsferred to New Jerser nnder NIS.AS
24 :4-30.1 et geq., and buchand wes present
at all times in New Jerseyr, it was the New
Jersey law which was spplicsble on gaes-
don of sepport for children. Daiy v. Daly,
1856, 128 424 3, 21 K. N8p

The duty of =uppnrt enforceable under
NIZATSAA B30T et seq., is that ittposed
or bnposzatle Ly law of New Jersay. Daly
v. Daly, 1950, 120 A.2d 510, 35 N_J Saper.
117, affirmed 123 A24 3, 21 X.T. 598,

Where action for sopport of child was
filed in Californiz eoort, which ecertified
cage to Oklaboma district coart uonder
Vniform Rediprocal Enforcement of SBup-

port Aet, 12 O88app. § 160021, was.

applicable and would be enforced. Groen
v, Green, OELIOST, 308 P24 77,

TWhile the porpose of the 1353 Floriae
Oriform Support of Dependents Law ean
to seenre sapport for “dependent wives
and children” only, F.B.A. § 835.001 et zeq.
cpactad fn 2055, applies to sony persoe to
whom a duty of anpport iz owed, and
indgineat of dismisend undar 1952 Act won
not res judieats cu precoedizgs Lronght
wpder 355 Act. Thompeon v. Thompsen,
Flaago7, 98 S0,2d 56,

2. Jurisdiction

NIS.A UA301 er geq, iz not e
gtricted to procecdings sgadnst an abseond-

ing hesbmnd or father whe bas Bed State,
ed New Jersey eonrt has juriediction
where husband or father 3s present in
Eiste apd children or wife are presert i
suotber state and father hae duty to eap-
pori. By v, Dalp, 1958, 320 A25 510,
3% N Soper. 117, afirmed 128 A28 3, 20
NI 9.

Where sction for support of child wes
filed im Califorsia coart which certified
case to OklaLkoma distriet conrt, and swm-
rpiong and complaint were gerved on father,
Gilshoma court had Jurisdiction of matter
upder 12 0.5 Supp. § 1660.1 et peg. Groen
r. Green, DLLI9YY, 308 P22 276.

‘Where ~wife had obtained dvorce .in
Yelpsiz County, Florida, but jater beczme
s reudent of Converticot apd brovght
proceddings  under Canneecticat law and
PB4 5 88011 et seq., which by iss terms
was desipned to provide a remeiy extirely
separate from snd independeni of nmy
remady  existing auder other applieable
provisions of law, the Cincnit Conrt of
Davel Covuty, the place of ex-hushard'e
rostderce had joriadiction of the proceed-
ings ard could eaforce the duty of suppart
decveed iu toe divorce proceedings br a
gister ovonty. Thompeoa v, Thowpean,
Fia. 1957, 93 So2d 90,

3. Presence in responding state

The Jdutics of suppori nnder NLRE.
244201 ot wog., ure those impoxed or
imposable under the lawes of the giate
where the oliifar was Bresett during the
period for whick support is sought, and the
presumpiion placen on bim the bordep of
going forward with proof that he was woz
present in rhe responding state duriog
such period. Daly v Daly, 3936, 122 423
3,21 N3, 500



p liemo 6572 EXHIBIT 1I

§ 272. ihen right to_support terminated by ex parte divorce

!

272, The duty of one spouse to support the other is terminated
by an ex parte divorce if:

(2) Under the law of the obligee's domicile at the time of the
divorce, the obligee's right to support, if any, is terminated by
the ex parte divorce;

(v) Under the law of the cbligor's domicile at the time of the
divorce, the obligor could not be ordered to provide for either the
present or future support of the obligee in a divorce action, separate
maintenance action, or any other action to obtain such support;

(c)} The obligee unjustifiably abandoned the obligor end has

not offered to return prior to the divorce; or
{2) The obligee is living separate from the cbligor at the time
of the divorce pursuant to an agreement that does not provide for

e suppert to the dbiige’é.
Comment. Section 272 states the condiiions under which a spouse's
right to support is teminated by an ex parte divorce,
Subdivision !a! apparently states the exlsting law as indicated in
Hudson v. Hudson, 52 Cal.2d 735, 740, 3l P.24 295 (1959).
Subdivision (b) provides that there is no right to support following

en ex parte divorce if the cbligor apouse could not have been held liable

under the law of his domicile for the obligee's support if sued pergonally
at the time of the divorce,
For example, under Caelifornia law, a husband abandoned by his wife is
not 1isble for her support until she offers to return, unless she was justified
by his misconduct in abandoning him. CIVIL CODE § 175, Similerly, a wife

is not requived to support her busband, even though he is in need of support,
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1f he has deserted her, CIVIL CODE § 175. A husband is not llsble for his
wife's support when they ars living separately pursuant to an agreement that
does not provide for her suppeort, CIVIL CODE § 175. An obligor spouse

may not be required to support the other if the obligor is granted a divorce
on the ground of the obligeet!s marital misconduct and the obligee faile to
show that the obligor is also gullty of marital misconduct. r v, T,
199 Cal. App.2d 259, 18 Cal, Rptr. 695 (1962). Cf., Salvato v, Balvate, 195

Cal. App.2d 869, 16 Cal. Rptr. 263 {1961). And if both spouses are gullty
of marital misconduct, a California court considers the equitable doctrine of
*alean handz" in determining whether a claim for support may be enforced.

De Burgh v, De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Tayler,

197 Cal. App.2d 781, 17 Cal, Rptr. 512 (1961).

Under Seetion 272, if at the time of the ex parte divorce the obligor
spouse resided in Californis and could have successfully repliated a claim
for support on any of the above grounds or upon any other ground that would
he récognized under California law, the ex parte divorce terminates any further
duty of support. But if the cbligor spouse had no defense under California
law to a clsim for support at the time of the ex parte divorce, the duty of
support would continue under Section 271 and would be enforceable in an
appropriate action thereafter. But see Section 273 and the Comment thereto,

If the cbligor spouse resided in enother state at the time of the ex
parte divorce, Section 272 would require a similar application of that
state's laws to determine whether the obligor could have been held liable
for the obligee's support.

Subdivisions (¢) and {d) make certain defenses that would be spplicable

under California law to an action for support during marriage applicable 1o
an action for support following an ex parte divorce. See CIVIL CODE §§ 175, 176.

-2
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#51 |
TENTATIVE RECOMMENDATION

of the
CALIFORNIA LAW REVISION COMMISSION
relating to
mmmammmmmmxmasmwmn
ﬁl’? EI FRRTE m

In 1953, the' Califomia Suprm Qaurt hel& in mm 1.3 Di,mn ho Cal.2d

515, 254 P.2d 52‘& ( 1953), that a fqmr wife whaae mriage waz teminated
by a divorce gz-mtea by s Gomaeticut emzrt that ﬂi& not hawe per&anal

" auriadictmn ever her hus'banﬂl ceula m‘b subseguently mmm an action | _

for suppart sgainst her fazmer husbmd in Caliﬂ:rnia, i‘he court reasone& |

' 'c.hat in the ahsence ai’ a valiﬂ alim aare:r& rln s. divome actim,’ the rlght
to suppart tmder Californla lav is depe‘ndent upon the ex.istence b:t‘ a marriage. _ .
Hence, the divorce :juﬂgment thqt terminated the m&rriage a.lsa tamina.ted | ‘
the wife's right to sugport that as. aependent thereon. -

| - The califamia Law Rexrisiem ﬂmﬁaim vas then a.uthariseﬂ to study the |

ramifieations of the Dimog em te ﬂetgmj.ne whether 'Eha law st&t&d therein
should be reviseﬂ. !Ehe cmnission cemaneeﬂ :Lts atudy; hut. ‘hefore empletion '

~ of the Cmiss:l:m‘a work, the Slmreme caurt &eeiﬁeé Hgﬂspn i Hudafm, 52

Cal.2d 735, 3’#1 P.2d 295 (1959), whir:h overru:r.ed ‘hhe &ecisian in Dimom v,

' Dmﬂn.'

~Tn Willians v, I'tarth Ca,rolina 31? u.s, 287 (191;2), the United States
Supreme Court held that- a8 eourb of one state may validly grant a
C divorce to a domiciliary of thet state despite the lack of persenal
Jurisdiction over the defendant, and the United 8tates Constitution
requires other states to give full faith and creﬂit to the divorce
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Hudson v. Hudson involved a wife who had commenced a divorce action

against her husband in California, While the action was pending, the
husband obtained a decree of divorce from an Idaho court that did not have
personal jurisdiction over the wife. The Supreme Court heid that notwith-
standing the Idaho decree the wife could maintain b.er ca.liforma ection as an
ection merely for support insteaﬂ cf ag an ac:tmn f@r di'mrce and aupport. :
5.29-29_ decisian ha,s remedied at 13&315 seme af the prohlems created
by the amqn decision. The Hni‘beﬂ S‘batea Suprem Csurt has algo supplied

the answers to gome af the p:mblems préaented b:.r the M decision. See

Vanﬁerhil‘h v Vanderhll‘h, 3’5‘} U.S 416 {195?} These eaaes seen to have
settled the following matter#* N B . | |

1., A &1varce judment granted by a, cwrt w:.thout persoﬂal Jurisaietion |
over the wife cmnot cut off wha:lsaver right ta mppart the ﬂife m m&er the
law of her dmcue, ?\fanderb;.lt v @@ﬂ:ﬂh 354 1,8, 416 {195?) "

2. Wheth&r the- right af a- wif‘e ta support aurvites f.ise termination of
the ma.rital sts.tus by ax yaﬁ.e divoree depené.s ‘on the 1aw af the wifet LA
domicile at the time of the divorcep Hudsgn v, Huﬂsan, 52 Cal 28 735, 31#} p.2d
295 {1959) B ,

3. Under Califarnie. law, & wife s right to suppnrt survives &n ex

parte divorce obtained ‘b;y' the hus'band Hudsan ¥. Hudscm, 52 qu 2ﬂ ‘?3‘5 s 3|ill

P.24 295 (1959)

Despite these cases, several problems remain
First, there is no elear holding that a wife‘s right of “support under
California 1aw survives an ex yarte aivome cbtained ’by her. The Dimon

cage held that a wife ml:mquishes her r:lght ta sugport 'by seeicing the

divorce. Because the Dimon casze was overruled in the Hu_dson'case, it mey
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be inferred that this hoiding is no longer the law in California; but neither
the Mo_n_ cgse nor any subseguent appellate case has had occa-sion t2 80 hold
because none has involved a former wife .seeking support after an ex parte
divﬁrce where she had béen the divorce plaintiff,

Second, even if it is assumed tha't a wife'-a right -of'suppart under
Californis law. survwes an ex parte divorce obtameﬂ by her s,s a general rule,
it 15 uncertain whether her right to support survives guch a divaree 1n a
cage where she could have obtamed perscmal Jurisdictian .over heér husbanﬁ
in the divorce a¢tion but fa.iled to do so. It is at least s,rguable that
she should. be prohi‘bited frrm "splitting" Her causa 6f‘ ac'tion aad aeeking
support in a separate proceeﬂing when all af the 1saues 'between the parties
might have ‘been settled in the divorce Pmceed;lzig ‘

Third, it is not clear i‘rom the Huéscm deeisian what f‘nm of sction
should be hrought to enforce the eantirming duty of supporti The -prohlem wag
not pre'sent in the _I.I_u&t‘g:__n ease, far there & divorce act:.on h&d already been
comenced and’ prwided the vehlcle mr awarding Huppor‘b But is 18 uncertain
whether grounds for divorca musi:s 'be shmm as a cenda.twn f‘or ohtaming such

, 53 r:al 2a hoa, o Ca.l. Rptr. 9,

relief. See, 8.8., Weber v s@axior Cow
3h8 P 28 5'?2 (1960), where the fb:mer ln.’fe hrought a. divorce act‘ion to obtain
support despite the dissclutien of the marr;age by ex parte dworce nearly
three years before. | _ : ' ' -

Fnurth, the grounds upon meh an actmn for support following an ex
parte divoree my be. ccmtested are nat clear, The ﬁisaenting opinion in ‘the
overrulted Dmon case suggested ttiat the husb&nﬂa ney . contest the merits of

the divorce, not for the purpase of setting it as:.de, but for the purpose of

2. For convenience of reference, in this recommendation, "husband" is
used to. refer to & spouse owing a dutz.r of support end "wife" 1s used
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defeating the claim for support; however, there is no clear suthority to
that effect. Moreover, the law to be applied in detemning vhether there
is a defende to & claim for sup:port is uneerhain. |

Flfth during a marriage, a husband may bring & ﬂivcrce a;etian and if
personal juris&ictlon is secured omr t’he wife, be free& fram any further
duty to s@pert the wife.: _ Under existing California law, a eourt with ,;nur-

i’ddﬂ:ﬁﬁon over both parties ma:.r nat o:%e:- a hus‘band to sup;mrt his mfe

when the huaband is awa.rded B diveme a.mi ne’ aivome ér separate maintenance

decree is awarded to ‘the mfe a‘e the same tine. Hager, 199 Cal

App.2d 259, 18 Cal. Rptr. 695 ‘(196__‘5_2) Fallwing the teminatien of a marriage

by an ex parte ‘divorce 5 mwér-,_ a husband- no langy_er has an-aetiun' for
divorce available to terminaﬁé 'i:he duty of éui}part. Hence, gome other form
of actmn is needed BO that the possi'bility -af Teing required te suppor’s the
wife can be ended before the m’tmeases necessary te eata‘nlish ‘the huahanﬂ'

defense to such an actien have disappemd

To regoiﬁe thejsé; pmb}.s, ‘_fhe Law ﬁéﬁsiaﬁfﬂm;ﬁsionﬂ recommends the
enactment of 1égislatidh‘eﬁbbdjingrthe.fbllcwing}p@ipeiples: '

1. The right of a former spouse to: suppart followirig a @ivorce decreed
by a court whiéh7hadfjuris&ié£iah:ﬁo‘%@rﬁiﬁa&é"%ﬁénméfﬁiaga,'bai'aia 1ot have
personal juriadictidn overrﬁhe dafendant apeuse (referred ta hereinafter as
Yex parte &ivcree“) ahouid be m&de statutar;r 86 that the nature and limits of
the r:.ght can be settled w:.thaut awai’ting the m‘m&rm}s a.ppeals necessary to |

provide the courts with: appar‘bunitiea o do 8. .
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2. A former spouse should have n right to obtain support following an
ex parte divorce whether the person seeking support was the plaintiff or
the defendant in the divorce action. If the husband was the divorce plaintiff,
the divurce‘judgmantﬂshould ﬁot affect the wife's right to -support, for the
wife wes not hefore the court and had ac opportunity to litigate the queat1on.
Vﬂelther should the right to suppart be affected 1f the wife wae the divorce
plaintiff,  No desireble publae policy 13 served by fbrelng a wzfe wha needs
support to malntain a relationship that 15 a: marriage in ‘hame only as the
price of retainlng her right to support frﬂm a husband who cannot be served
personally in.the state of her damicile.‘ _ P |

3. The right to —support sheuld not. be affeetea" bf} a;n ex ﬁm& divorce
vwhere the wife was the divorce plaintsz and -could have secured personal
Jurisaletlon over the husband but falled to dn so. fTo‘bar 1 claim-fér
support on such a ground would reQElre the court in thsrlaier suyport actian
to determine whether the plaintiff knew or with reasonable dllzgance could
have determined the &efendant's whereabouts et the tlme of’the divnrce actian,
had reagon to believe that the dafbﬁﬂant would rEmain th&re until serviee
could be made, and could reasanably haue procured aer?ice upon him at that
Hace. It is undesirable to create a technical defense, not galng to the
merits of the support right that rests on sucn an uncertaln factual baﬂe
and involves such difficult’ prdblems of proof. Of course, a subsequent
action for support should be barred 1f tha cause nf actiqn could hava been
asserted in a previous actlan where %ath,of ‘the’ interested parties were .
personzally before the court Such a ﬁeterminatlon may'be made by looking at
the record of the ?reviaus actlon. But tbe suhsequent support action showld
not be barred when the deféndant waa not actually befbre the court in the

divorce action




4. There should be no right to support following an ex parte divorce
if the former husband could have defeated s claim for support in any divorce
or separate meintenance action that might have been brought against him
under the law of this state at the time of the divorce.

Requiring the applicetion of California law to determine the defenses
to a post-divorce claim forréuppcrt'elimiﬂatea needless complexity in the
statute as well as theinegd for trialjduégesito make.extensive ﬁearcheé to
find remote detaile in the 1aw of other sﬁai‘:es; s mst of the cases arising
in the Californie courts will involve Calzfomnia residents, the California
law would be the applicdble 1aw in most cases even if a. complex rule based

on the domicile, resiéence,zor.pregenpglof the partiES were adapteﬁ. gg.,

Hiner v, Hiner, 153 cﬁl.'25ﬁ,"9h Pac. 10hh {190B)(hbnfesiden£ wifeimay'sqe
California hugbend for separate maiﬁtenance under California law) And'iﬁ fhe
few cases that might ariae unﬁer a more cqmplex rule inv01V1ng qulieatlon of
another state‘s laws, the suﬁstantive law to be gpplied wauld rarely vary
substant1ally from California 1aw, fbr the 1&w af suppart, at Iease 1nsofar 28
it pertains to huébands and Wives, dnes not vary greatly from state to state.

5. The right toraupport when,nﬂt terminated by en ex parte divorce,
should be terminated thereafter undar Sume clrcumatances. If the wife
rﬁmarrles, there ghould be no- further right ta look ‘to the orlglnal husband
for support thereaiter. In aﬂditldn, gince an gction for‘support ;ooks to the
equity side of the court for;relief;_ang Other;éonduct on the part of the wife
such that it would be ineguitﬁblg to require the hgsband to provide further
support should be aufficigntrﬁé tErminﬁte fhefsubporf obligation.

6. It should be made clear fhat an ﬁction to enforce support rights that

continue after an ex parte divorce may be brought under sither the Uniform

-
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Civil Liebility for Support Act {CIVIL CODE §§ 241-254) or the Uniform
Reciprocal Enforcement of Support Act (CODE CIV, PROC, §§ 1650-1592). It
should not be necessa.ry t0 proceed under the statutes governing the award of
support in divorce or sepa.rate maintenance actions.

T. A fomer husband should be granted the right to bring an action after
an ex parte d1 orce to obtain eh azi,}ud-ication _that his duty to s_upporthis
former wife has ended, ' .

8. In any aétion in Whiﬁh the couﬁ might aa;;uagje thaf;'the 'rignt to
support afier ex parbe divoree ha.s been teminated, ser'vice on the civ:.l
legal officer of the camty‘ ﬂhem the w1fe resides should be required before
the court has ,Jur:.sdiction ta render a judment. This will preclude the

gra.nting of a ,judgment terminating the dut;r tn suppsrﬁ in a friendlar su:.t

Vdes:.gnea primarily to. sh:.ft the husban:i's su;ppart bu:oden tu the local tax

rolls,




PRCPOSED LEGISIATION

The Commiesion's recommendations would be effectuated by enactment of
the following measure:

An act to add Title 4 (commenc;ng with Section 270) to Part 3 of Division 1

of the Civril Code, relating to liability and rights to support.

The people of the State of Californis do emact as follows:

SECTION 1. Title 4 (commencing with Section 270) is added to
Part 3 of Divieion 1 of the Civil Code, to read:
TITIE 4. SUPPORT FOLLOWING EX PARTE DIVORCE
4§ 270.. Definitions

270. As used in this title:

{a) "Ex parte divorce" means a Jjudgment, recognized in this
state as having terminsted the marital status of the parties, which was
yendered by & court that did not have personal jurisdiction over the
defendant spouse.

{v) "Obligor" means a person who owes or is claimed to owe a
duty of support to his spouse or former spouse,

(¢) "Obligee" means & person to whom a duty of support by his

spouse or former spouse is owed er ip claimed to be owed.

Comment. “Ex parte divorce" is defined here to permis cogventenst referegoe
in the remeinder of the title. The definjtion regyires that the divorce be ;
effective to terminate the marriege. Hence, 8 divorce Jjudgment made Ly a
court without jurisdiction to terminate the warrisge is not an "ex parte
divorce" within the meaning of this title. A spouse wishing to ohtain
support after such a divorce can sue for divorce or separate maintenance

inagmuch am the merriage still existe.
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The definitions of "obligor" and “obligee" are based on similar
definitions that appear in the Uniform Civil Liability for Support Act
(see CIVIL CODE § 241) and the Uniform Reciproocal .marmat,-df Support
Act (see CODE CIV. PROC. § 1653). - I
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$ 271. Right to support following ex parte divorce

271. The duty of one spouse to support the other is not
terminated by or af_ter.,gn ex parte divorce exeept ‘a8 provided
‘in Sections 272 and 273 .

Coment. ‘Beotion 271 states the extsting lav mr $he right of 2

_Wwwnmmemmuumwmuawmum

52 u. 24 735, 3% ?.5&295 {1959}

,Linitatians on the ri@t tn"_.mm :Eauwing gx mte &imm are atated.

in Sections 272 and 2?%
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§ 272. When right to support terminated by ex parte divorce

272. The duty of one spcuse to support the other is terminated by -
an ex parte divorce if at the time of the divoree the obligee would
not have been entitled to obtain support from the obligor in a divorce
or separate maintenance action brought under the laws of this state.

Comment. Under California law, there are several defenses to a claim for

support made by one spouse against the other. A husband abandoned by hisg wife
is not lisble for her support wntil she offers to return, unless she was justi-

fied by his misconduct in abandoning him, CIVIL CODE § 175. Similarly, a wife
is not required to support her husband, even though he is in need of support,i
1f he has deserted her. CIVIL CODE § 176. A husband is not liable for his
wife's support when they are living separately pursuant to an agreement that
does not provide for her support. CIVIL CODE § 175. An obligor spouse may
not be required to support the other if the obligor is granted & divorce on
the ground of the obligee's marital misconduct and the obligee fails to show
that the obligor is also guilty of marital misconduct. Hager v. Hager, 199
Cal. App.2d 259, 18 Cal. Rptr. 695 (1962). Cf., Salvato v. Salvato, 195

Cal. App.2d 869, 16 Cal. Rptr. 263 {1961). And if both spouses mre guilty
of marital misconduct, a California court considers the equitable doctrine
of "clean hands" in determining whether s claim for support may be enforced.

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylcr,

197 Cal. App.2a T8, 17 Cal. Rptr. 512 (1961),

Under Section 272, if at the time of the ex parte divorce the cbligor
spouse could have successfully resisted & claim for support on any of the
above grounds or upon any other ground that would be recognized under
California law, the ex parte divorce terminates any further duty of support.
If the obligor spouse had no defense under Californis law to & claim for

11~



support at the time of the ex parte divorce, the duty of support continues
under Section 271 and mway be enforced in an appropriate action thereafter.
But see Section 273 and the Comment thereto. |

The dissenting opinion in Dimon A0 mmn 40 Ccal.2d 516, 526, 25k P.2a 528

(1953), suggests that the eonsti‘hit‘iaml requimnt of full faith a.nd

credit forbids this sta.te fa:am fecagnizing an obl:lgee‘s right of 'ﬁupport
afteranexpaﬁedimrae ift}ieobligeewas thediwreeplainhiﬁaa&under :
thelawoi‘thestate mmtﬁaﬂmmngﬁmwmm

_ survive dimce. It se, ths Gona‘bitution pmidss ah obligor sywse v:lth

another defense to & pnst-aivom eiain for eug;mt in aﬁdﬂion to thone
nentionea; in Sect.tsna 2.?2 &n& 273

Tne ulssentim cpinton iﬁ tha m cage a.lso asserteed that if the
obligor obtained the ex: pnrt»e di\?aree am umler the law of" the abli@ee'
domicile the right. to suppart ﬁas 1ost when the mrriage status terminated,
the obligee eould not; by migri‘hing ‘ba mother sta.te, revive the right that |

had expired. 4o cal.24 at 5140-s5k1.i mﬁ as the Dimn &seiamn wag

¥. Hudson, 52 Cali2a ?35, 3141; P.aa 29'5 (1959)), this a.saertion in the

‘ ﬂiasent may m remsent the 15.1: in l’.‘!atlif‘fn'nis..w If so, Section 272 mdiﬁas

the law b:r prsviding e fomer spouse with a right of suppert rega.rdless of

whether such right wa8 lost imder the latr of ‘scme other nﬁate mn the

marriage status teminated.




§ 273. When right to support terminated following ex parte divorce

273. The duty of one spouse to support the other, when not
terminated by an ex parte divorce, is terminated thereafter if:

(a) The obligee rema.rries, or |

[b) It would be inequitable to require the o!al:l.gcr to
furnish aup:pcrt to the ahligef-._.

M‘g_ Seet:lon 272 prescri*bea eonditiuns under whieh the right of a
spouse to aup:;ort :I.s tgrmirated a.'l:. the tim of an ﬁ: parte ﬂimree. Section

273 prescribes the eonﬂitime unﬂer whinh ﬂxe ri@:t of a spouse to aupport
is termisated ot a later time. B : Y

Subdivision (a) 18 sel.f-mm  subdivision (b) is inclnded in
recognition that the ae:ty tc suppork is enfaroed by the equitw gide d‘ the

aourt. Gastm Vi Gaston, llh Cal. 51#2 h6 Pae. 509 (1896) @and Vi
Galland, 38 Cal. 255 {1869) of. De Burgh v. De. Burgh, 39 Cal.2d 858, 250
P.2d 598 {1952). Hence, the duty ahould not be: eufarced when it would be
inequitable to do so. The cirematanoes under which it might be inequitable

t5 enforce the duty to support will very frmn case to case,. and-the statuie

would unduly confine the eourts if it attempted to state in detail what
inequity is cuntemplated.

Illnstmtive af the ﬂefenaes 'bhat are ava.ilsb&e ‘ander mhdivision {b) s

the equi'hable defense of l&ﬁhﬂa. : tbough m statute O‘f 1in1tationa nt on
the dnty of amort (tbe dnfhy ia & cﬁn'biming one), 8 court. might deem 1t
inequitable tu en!‘orc:e sneﬁ s dnts ai'ter a loﬁs :pe.riod ha.a elspleﬂ without
any assertion ' of a claim for auppart ‘ Smﬂarly, P court '

mlght deem 1t inequitnble te uphol& a claim for mppoﬂ: by & fTormer wife

who livee with a man withwt mming him' in onder to avoid the defense

provided in subdivision (a.)




§ 274, Action to enforce duty to support

274. The duty of support following an ex parte divorce may be
enforced in an action brought under the provisions of Title 3 {com-
mencing with Section 241) of this part or Title 10a (commencing

with Section 1650) of Part 3 of the Code of Civil Procedure.

Comment. Section 274 clarifies the pature of the action to be used
to enforce the duty to support following an ex parte divorce. It provides
thet an action for such support may be maintained under either the Uniform
Civil Liability for Support Act (CIVIL CODE §§ 241-254) or the Uniform
Reeiprocal Enforcement of Support Act {CODE CIV. PROC. §§ 1650-1692).
Hence; it is unnecessary teo proceed under the laws relating to actions for

divorce and separate maintenance to enforce the post-divorce duty to support.

-4



§ 275. Action to terminate duty to support

275. Any person whose marriage has been terminated by an ex parte
divorce may bring an action againét his former spouse to obtain a deter-
mination that his duty o support such spouse was terminated by or after

the ex parte divorce_;

Lomment. The defenses: t.o an action for suppert after an ex pa.rte

divorce. that are B‘bated in Bactim 2‘?2 &Hd 273 m.‘f prwe il‘tusery if the

obliger is umhle to obtain an aﬁ;ﬁimaﬁ af hia du'bar to. sugmrt when the

witneases netsessary' to ea‘babli.sh 'hhese dafemea are Btill milable mring‘ :

ama.rriaae anabli@orspmsemycut o!‘fanwfnr‘éherduty tc- supportthe

obligee. spause by ehtaining a d.ivarce 1n an &etj;n:n wbere the obligee ia persom].la'
{ served.  Heger v. Ba _r, 199 Eal App 24 259, 13 m, Rp't.r 695 {1962) Sect:!.on
275 provides the obllgor wi-hh - emﬁﬁe righ*f: after the marr:l.a.ge hss been -

termingted Ly an ex parte divorcea Under Bec:t.icn 275, a spouse pctentmlly
1liable for =upporb may 1nitiate the. action to ae'bemine wnether.- there ia ay
further obhga’sicm o support. He neeﬁ mat mlt until he is. sued aml

attempt to establish his def’enses at that t-:une. '

C
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§ 276. Maintenance pendente lite

276. 1In any action brought to enforce a duty of support after
an ex parte divorce, and in any action brought to obtain a deter-
mination that a duty of support waz terminated by or after an ex parte
divorce, the court may order the obligor to pay any smount that is
necessary for the support and maintenance of the obligee during the - |
pendency of the action, including the costs of suit amd attorney's
fees necessary for the prosecutioh or defenss of _thg- action. Any such

" order may be enforced by the court by exec‘utﬁn or by :Vauch order .or
ordeys asg, in its ﬂisémtion’, 1t may from timé to time deem necessary.
Any such order may be modified or 'revoked,.ét;' any time during the
pendency of the action exeept as to any amount that mey have accrusd

C prior to the order of modification or revocation,

Comment. A court has inherent power to ordér the payment of témporary
support during the pendency of a.ny action to obtain permanent support. Hudson
v, Hudson, 52 Cal.2d 735, 31111'P;2d 295 {1959‘)-; Kru.]g v. Superior Cmu-t, 216
Cal. App.2d 589, 31 Cal. Rptr., 122 { 1963)'; Hocd v_ kao&_, _211. Cal, App.2d
332, 27 Cal. Rptr. 47 (1962). Hence, Section 276 is technically uanecessary.

It is included in this title, however, to eliminate any question concerning

the power of the court to order such support in actions brought under this title,

~16-
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§ 277. SBexvide on county civil legal officer

277. In any action brought to enforce a duty of support after
an ex parte divorce, and in any aeiion brought to obtein a determina-
tion that & duty of supgort vas terminated by or after an ex parte
divoree, the court sha‘.l.l not have Jurisdictian to rendar & Judsunt
until 30 days after the cmmty emel, nr ‘the district attorney in
any county not having a county counael, of the eaunty 1n which the
obligee resides, if he is & msﬁﬂant of th.t; sfba&e, hns ‘been semd

with notlce of the penaeney of the actian. x

Cminen‘b- Sec'hion 2?7 is inclnded 1n thia titlc in order tha.t tine
county in- whiah an o'blim resi&ea mgr be mraﬁseh ﬁu ob.ligbe's rish:l:

AN

to mpport :ls ahaut to ‘ne temimteﬂ- SOmetmea the mnty win hsve
subro@tion r:l.ghtn that my be sﬁec‘bed, and mtﬂea 8 frlenﬂly a.etisn :

to tem:l.m*be a duty o aupporh my 'be 1nstituted in order to preclnda mbmgg.,
tion rigmzmnarismg in the i:mediate future. See c:m m § 2u8.

Notice to the eounty is requireﬂ, there!om, to QrWiﬂe it. wit.h an nppor—

tunity to pw&ect its ridatd. Sectionﬂ‘ﬂ is similsar to Hivil Code Section
206.6.




#51
THE RIGHT OF A FCRMER SPOUSE TO SUPPCRT AFTER

AN EX PARTE DIVORCE

INTRODUCTION

. 1l
In e series of cases beginning in 1955, the California Supreme Court

has held that & former wife may malntein an action to obtain permanent
support from her former husband if the marriage was dissolved by a divorce
decree rendered by’a court that &id not have personal jurisdiction over her.
The Supreme Court has reasoned thet the divorce couri!s lack of personel
Jurisdiction over the wife precludes the divoree court from making any binding
adjudication affecting her marital support rights.a

This study will explore the ramifications of these decisions to determine
whether there are unresolved legal problems in the area of post-divorce suvm-
port and, if so, whether such problems can be solved legislatively. The sty
will consider both federel and sisterstate law to the extent that they bear

on the question of what the California law s or ought to be.

TEE MARITAL RIGHT OF SUFPCRT

Because the besle of the holdings that a former wife has a post-divorce
right of support bhas been that the pre-divorce support rights are unaffected
by a dlvorce decree rendered by a court without personal jurisdiction over her,
the study of post-divorce support righte appropristely vegine with an examina-
tion of a spouse's pre-divorce support rights.

California
Under exigting California law, a l;usband is required to support his v*-

10 the extent of his ability to do so. He is not regquired to provide such
-1~




suppori, howvever, when she has shandoned him without just cause; nor is he
required to previde such support when she is living seﬁa.rate from him pursuant
to an agreement thet does not provide for her support. The husband's obliga-
tion to support his wife 1is independent of her need for that support, and he
can be required tec provide her with support commensurate with his station in
1ife even though she is not dependent on him at all and has ample means of her
own.s

The wife, too, has the duty to support her husband under existing
California J.aw.6 She 1s obligated to provide such support, however, only
vhen "he has not deserted her" and he is "unable, from infirmity, to support
himself," !

The duiy of & spouse to provide support to the other may be specifically
enforced by an action brought for that purpose during the ma.rriage.a Civil
Code Section 137 seems to provide that & court may avard separate maintesance
only-if the spouse seeking support establishes a cause for divoree or willful
desertion or willful nonsupport by the defendant spouse.9 1t is well
established, hewever, thaet & spouse may obtain a decree specifically enforc-
ing the duty of suppert despite the faet that the grounds gpecified by statute
for divorce or separate melintenance cannot be esta'bliﬂhed.lo

A separate maimtenagee decree may be modified to increase the support
awarded or to lengthen the period for which support is required; and it is
unnecessary for the court to reserve Jjurisdiction in order to exercise this

1.
power of modification.

Other states

At common law, & husband was required to support his wife; but the wife
12
had no duty to support her husband,
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The Commissioners on Uniform State Lavs reported in 196% that all Americaen
Jurlsdictions retain the rule requiring the husband to support his wife {in

Texas the liability is for necesslties only) and thet 27 American Juril;dic-

tions now require the wife to support her husband when he is in need.

Although 'll';he common law denied a spouse the right to bring an action for
1
support, virtually all American jurisdictions will Judicially enforce the

obligation to support either through a statutory action for separate main-
15
tenance or through an action in equity independent of statute. Most states

regard the action for separate maintenance aa equitable in the sense that a
16

court of equity has inherent power to emtertain the Proceeding.. In such
Jurisdictions, statutes authorizing suppert actions are not regarded as
restrictions on the inherent powers of the equity cour"c.lT Scme states,
however, limit a spouse to the statutory conditions for relief upon the theory
that the action was unknown to the common law and the right to separate
maintenance is necesserily dimited, therefore, by the statute that created

18
the right.



Interstate problems

These differing duties of support would cause fev problems if married
rersons would stop migrating from state to state., But inasmuch as the American
population is highly mobile, support problems frequently arise that involve

the lawvs of more than one Jjurisdiction.

Merital suppert rights pursueit to judgment, Let us consider first the

situation where a support decree is mafle in one state end the decree ls sought
19
to be enforced in ancther stsate,

Section 1 of Article IV of the United States Constitution provides thet
"Full Faith and Credit shall be given in each State to the public Acts, Records,
and judiciel Proceedings of every other State,” The United States Supreme
Court has held that a Judgment for support, or separate maintenance, must be
accorded by the various states "the same binding force that it hes in the
state in which it was originally gi.ven."zo If the support awvard is payable
in future installments, the right to such installments "becomes absolute and
vested upon becoming due, and is therefore protected by the full fajth and
credit clause,"el 1f, however, the support award is modifieble by the court
that rendered the decree, full faith and credit need not be sccorded to the
:le-:.re:e.22

The full falth and credit clause, however, does not forbid a court from
enforcing a modifiable decree rendered by & court of another st&v:l;e.'e3 If e
modifiable decree is to be enforced by another state, due process requires
that the aefendagz be given notice and the opportunity to litigate the question

of modification. The state of California will enforce modifisble decrees

25
for support after trying the issue of modification on the merits,
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The Uniform Reciprocal Enforcement of Support Act vas promulgated by the
National Conference of Commissioners on Uniform State Laws in 1950, end it
has been twice revised by the Natlonal Conference since then.26 In either
its originel or an emended form it has been enacted in every American Jurisdic-
tion except New York, and New York hes enacted a Uniform Support of Dependents
Law that is similar.aT It seems likely that modifiable decrees will be en~
forceable under the provisions of the Reciprocal Act.28 If this is so, then
despite the Supreme Court's refusal to apply the full Tfaith and credit clause
to modifisble support deerees, such decrees are enforcesble in virtually all
American jurisdietions,

Thus far we have considered the enforeeabllity of a support decree in a
state other than that where the decree was rendered. Ve must now consider
the negative force of a support decree--the extent to vhich such a decree will
bar enother acticn for support in a differemt jurisdiction,

To the extent that the original decree is modifiable (as in Californie),
it seems clear that a support decree camnot bar further relief for the second
court has the power to modify the decree., But if the original decree is not
modifiable, a more difficult problem is presented.

No decision of the United States Supreme Court has been found thet involves

30
the specific problem; but Yarborough v. Yarborough, decided in 1933, involved

substantially the same issue. That case involved a Georgla couple who were
divorced in Georgia. The Oeorgia decree ordered the husband to Pey & lump sum
support award to the wife for the support of their child, Under Geargia law,

* compliance with the Georgis. decree fully discherged the husband's support
obligation to the child, and no subsequent judgment for support tould be
rendered against him. Thereafter, the mother and child migrated to South

Carolina; and about 1 1/2 years later, the child sued her father in South Carolina



for additional support. The defendani father appearsd personally in the
South Carolina action,

The majority opinion (by Mr. Juétice Brandeis) held that the Constitution
required South Carolina to give the Georgis judgment the same faith.and credit that
the judrment would have in Georgia. Accordingly, the South Carcline ecourt
could not order the defendant father to pay eny additional support to his
child, for to do so would deny full faith and credit to the Georgla judgment.

Justices Stone and Cardozo dissented in an opinion by Justice Stone. The
dissent argued that South Cearoline's interest in its domiciliary minor shouid
enable it to regulete the incidents of the parent-child relationship within
South Carolina. The Georgla judgment should be considered merely as regulsting’ 5
the incidents of the parent-child relationship within Georgia. It should not
be read as purporting to regulate the relationship in places cutside of Georgia
where the parties might later come to reside.

The Yarborough decision thus indicates that the full faith and eredit
clause forblds a couwrt from granting further support to a spouse who has exhausted é
her support rights under en ummodifiable suppert decree rendered by a court of i

another state,

Mexrital support rights where no prior judgment. So far we have cone

sidered interstate problems that exist when a support avard is sought after
8 previous support decree has been made. We now consider interstate problems
where there has been no previous support decree. Such problems may srise vhen
elther the spouse seeking support or the spouse from vhom support is soughte--
or neither--resides in the state where the support action is brought.

Most states will entertain an action for separate maintenance brought by ‘

31
a nonresident spouse against a spouse vho 1s resident in the state. Few %
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cases have involved the issue, but apparently the cases are divided on vwhether

a gupport action can be maintained where neither spouse is resident in the

32

state of the forum.

In California, residence is not a Jurisdictional requirement in seperate

33

maintenance actions. No California case has been found involving two

nonresident spouses; but a dictum indicates that California would entertain a
3k
support action even though nelther spouse were a resident of the state.

35

Dimon v. Dimon was a support action involving two ncnresidents. The case

was decided in part on the ground that an ex parte divorce previously awarded
to the plaintiff terminated the plaintiff's right to support from the defendant.
The portion of the opilnion relating to the effect of an ex parte divorce upon
the marital right of support hes been overruled.36 But the case also held

that an action for support could be maintained on behalf of & nonresident child
agsinst a nonresident father. The dissenting opinion in Dimon contended that
support could be awarded to the former wife regsrdless of the fgct that both
parties were nonresident.ST Since the majority opinion in Dimon was overruled
in an opinion by the author of the Dimon dissent, it is at least arguable that
the vievs expressed in that dissent nov constitute the law of California.

This conclusion seems doubly warranted because even the mgjority in Dimon held
that relief could be granted against the nonresident Tfather on behalf of the
nonresident child and did not suggest that the nonresidence of the former
spouses was a bar to relief as betveen them. Moreover, Civil Code Section 2hh
(enacted in 1955)38 now provides that "An obligor present or resident in this
State has the duty of support as defined in this title regardless of the
presence or residence of the cbligee.” Thus, it seems reasonably clear that,

under California lew, a nonresident spouse may maintain an action for support

against the other nonresident spouse.



In a concurring opinion, the Chief Justice of the New Hampshire Supreme
Court bas pointed out that those states that hold to the rule barring support
actions by nonresidents are preserving a rule that is out of harmony with
recent statutory developments in those states.39 All fmerican Jurlsdictions
now have enacted reciprocal enforcement of support legislation that permits
a spouse who is resident in one state to begin a support action in that state
that ultimately will be enforced against the other spouse in another state,
Thus, all states will now entertain a support action brought by a nonresident
spouse pursuant to the procedures specified in the reciprocal support legisla-
tion. Stétes retaining the rule that support actions can be maintained only by
residents, therefore, merely require the spouse seeking support to remain out
of state and sue under the reciprocal act instead of permitiing the spouse
to recover in a direct intrastate action where both parties are tefore the same
court.

hat law is to be applied in a support action between spouses who reside
in different jurisdictions?

The few cases that have considered choice of law problems in support of
dependents litigation seem to establish the following propositions: (1) A
state vill enforce a duty of support imposed by its ovm laws upon a resident
of the sﬁate despite the nonresidence of the person to vhom the duty of support
is oved, : (2) A state will.enforce a duty of support arising under the law
of another state wheﬂ the person from vhom support is claimed is a resident
of that other state. ¢ (3) A state will not enforce apgainst one of itshown
residents a duty of support imposed by the laws of another jurisdiction. 3

TI1lustrative of the foreﬁzing propositions is the 1958 Texas case,

State of California v. Copus,. That was a case brousht by the State of

Californis to recover the cost of supporting the defendant's mother in a

8w
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California mental hospital. The defendant was lisble Tor such support under
45
California law, but the Texas court held that there vas no comparable Texas
La

law requiring the child to support his parent. During the period that the
defendant's mother was confined in the California mental hospital, the defendant
moved his domicile from California to Texas. The Texas court held that
California could recover from the defendant for the period during which he

was a California resident, but Californis could not recover upon the obligation
imposed by its laws for the period during which the defendant was a Texas
resident. The original version of Section 7 of the Uniform Reciprocal

Enforcement of Support Act provided:

Duties of support enforceable under this law are those imposed
or imposable under the laws of any state where the alleged obligor
was present during the period for which support is sought or vhere
the obligee was present when, the failure to support commenced, at
the election of the cbligee.LL

48
Although both California and Texas had enacted this version of Section T,

the Texas court dismissed it from considerstion on the ground that Californiatls
49

action vas not being prosecuted under the reciprocal act,
50
In Commonwealth v. Mong, +the Chio Supreme Court held that Section 7 of

the reciprocal support act, which had been enacted in Ohio, could not constitu-
tionally require an Ohio defendant to support a Pennsylvania dependent és
required by Pemnsylvania law when Ohio law did not require the defendant to
provide such support.

In 1952, the Uniform law Commissioners smended the above quoted provision
of the reciprocal support act to read:

Duties of support applicable under this lav are those imposed or
imposable under the laws of any state where the obligor was present
during the period for which support is sought. The obligor is presumed

to have been present in the responding state during the period for which
support is sought until otherwise shown.-+




All American jurisdictions except Nev York {New York has comparable legislation)
have enacted the Unifcrm Act;52 but only four states--California, Massachusetts,
Mississippi, and Texas--have retained the substance of the originally recommended
Section 7.52.1

The meaning of the currently reccmmended version is not altogether clear.
Its lack of clarity is indicated in %he following hypothetical cases: Cali-
fornia requires a wife to support her husband when he is in need, Arizona does
not.53 Suppose W leaves her needy husband, H, in California and establishes
& separate residence first in Californis and then in Avizona, If H sues for
past and future support under the reciprocal act, Section 7 may mean that W
can be held lisble for all past and future support because she was present in
California for a portion of the period for which support is sought. On the
other hand, Section 7 may mean that I/ can be held lisble for H's past support
for that period while she was still present in California but that she cannot
be held liable for H's support for the period of her Arizona residence. Under
this latter view, W could not be liable for future support; but under the
former view, W could be held lisble for future support because of her presence
in California for a portion of the pericd for which support is sought.

Suppose, then, that W continues to support H until after she has established
an Arlzona residence. Then she terminates her support and H sues under the
reciprocal support act. Under these facts, W was not present in Californis
for any portion of the perlod for which support is sought; hence, under any
interpretation of the section, W cannot be held liable for H's support, for
H's claim for support does not cover any period of time during which W was

present in California.

Suppose, further, that W did not terminate her support to H until after
~30-



establishing an Arizona residence, but she returned to California at a later
time on a weekend trip. Does the .weekend in California revive the entire
claim of H for support because of W's presence in California for a portion
of the period--the weekend--for which support is sought?

Finally, the wording of Section 7 suggests that itlcould be H's claim for
support--not his right to support--that fixes the period used to determine the
applicable state law. Section 7 provides that the duty of support is that
imposed or imposable under the law of any state where the obligor was present
during the period "for which support is sought." Does this mean that if H
seeks support for the period that V was a California resident--even though he
is not entitled to support for that rericd--that the Californie law can be
gpplied to determine W's duty of support, but that if H does not make his
nonmeritorious claim Arizona's law must be spplied?

ile suggest that an interpretation of Section T that ties the duty of
support to nonmeritorious allegations in the Plaintiff's pleading is unsound.
We suggest, too, that an interpretation of Section 7 that ties the duty of
support to the fortuity of whether i! has ever passed through any state that
requires wives to support needy husbands is unsound. ‘e think that the re-
ciprocal act is concerned with the presence of the parties during the period
for vhich support is sought. Under this view, W would be liable for H's past
support~-and Arizona would be required to enforee H's claim-~for that pericd
during which W was a California resident. But W would not be liasble for H's
support for that period during which she was an Arizona resident. W would not
be liable for future support as long as she remained an Arizona resident.

That this interpietation is the correct one seems to be supported by the
Commissioner st Note,5 which indicates that revised version is based on con-

cepts and principles set forth in an article by Dean Stiimson of the University
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of Idaho Law School that gppeared in the American Bar Association Journal
in 1950.55 In that article, Dean Stimson argued that the proper rule to be
applied in determining personal rights and duties between Perscns in different
states is that "the applicable lav is the law to whicl the berson alleged to
be under a duty was subject at the significﬁ?t time and not the law to which
the person claiming the right was subject."s

it should be noted, too, that Dean Stimson's article argues that choice of
law rules should be based on physical presence, not domicile.57 It is arguable,
therefore, that the use of the word "presence” in Section 7 of the revised
Uniform Reciprocal Enforcement of Support Act was intended to mean physical
Presence, not domicile, Nonetheless, some commentators on the uniform act
seem to interpret the section as referring to residence or domicile.58 Under
this interpretation, Section T merely states in statutory form the substance
of the Texas court's holding 1in the Copus case.sg Since this view will be
easier to administer than an interpretation based on an accounting of every
minute of the obligor’s time, it is not unlikely that courts 7ill come to the
same conclusion as the commentators as to the meaning of Section T

It is clear, therefore, that under the law of all but the four American
Jurisdictions retaining the original version of Secticn T, the duty of one
spouse to support the other must be determined under the law of the state where
the spouse from whem support is sought is "present"” or resides. And even in
Texas, which retains the original version of Seetion T, the determination of

the appliceble rule is made in the same way unless enforcement is sought under

its provisions of the reciprocal support act.
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THE EFFECT OF DIVCRCE

Thus far, we have considered the rights and duties of support that arise
out of marriage. We must now determine what effect divorce has upon these
rights and duties. We will consider the effect of both divorces .granted
by courts with personal jurisdiction over both spouses and divorces granted

by courts with personal jurisdiction over one gpouse only.

Divorce granted by court with perscnal jurisdiction over both Epouses

Californla., Civil Code Section 139 authorizes a Cal ifornia court to
require a person against whom a divorce decree is granted to pay a suitable
allowvance to the party to whom the divorce is granted for support and maln-
tenance., Under familiar principles of due brocess, such an order for support
is not binding on the party requireg to provide the support unless the court
had personal jurisdiction over him. °

In theory, the allowance permiited by Section 139 is not a continuance
of the marital right of support. It is considered to be compensation to
the injured spouse for the loss suffered as a Eesult of the other's breach
of the obligations of the marital relationship. '

Accordingly, support may not be awardedéunder Section 139 to the party
ageinst vhom is granted a decree of divorce. y If both parties are granted
8 divorce, or if one is granted a divorce and the other a decree of separate
maintenance, the court may award support to either partg after considering the
application of the equitable doctrine of "clean hands." ’ L court is
without jurisdiction to award support to a party against whom a divorce is

granted unless that party is also granted a divorce or separate maintenance
6

decree in the same proceeding. Even if a separate maintenance decree has
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been granted to a spouss, if a divorce is later granted against that spouse,
the rights arising under the prior separate maintenance decree cease.65
There is an exception to the rules stated in the Preceding paragraph.
A divorce granted on the ground of incurable insanity does not relieve the
spouse to whom the divorce is granted from any duty of support that arises
out of the marital relationship,66
In requiring support to be paid pursuant to Section 139, the court is
required to consider the circumstances of both parties.67 The need of the
spouse requesting support as well as the ability of the other spouse to
Provide support must be considered, A support order made pursuant to Section
139 may be modified or revoked by the court as to support installments that
have not yet accrued, but Section 139 forbids the modification or revocation
of any support order as to6amounts that have accrued prior to the order of
modification or revocation. ?
If a court makes no award of support under Section 139 in a divorce
decree, it lacks the power to modify the decree to provide for support at
a later time.TD Similarly, a decree providing support for a limited time
may not be modified after the expiration of such time to provide for
additional support.Tl However, a court may make an award of a nominal sum
in order to retain jurisdiction to modify the decree to provide for

, 12
additional support at a later time.

Other states. The purpose of this study does not require an extensive

analysis of the laws of other states., It is sufficient for our purpose to

note how the laws of the several states differ from the law of California.
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In a few states, a divorce terminates the right to support; hence, a
3
court cannot grant permanent alimony as an incident to a divorce decree,

In those states where alimony can be granted as an incident of divorce, it is

usually regarded as being based on the marital right of support and not as
Th
compensation to the injured spouse, In some states, support may be awarded

(¥

to a guilty spouse. In some states a support order may be modified both

as to accrued support installments and as to unaccrued support installments.76
And, a few states permit & court to modify a divorce decree to provide for
support even though no support order was made in the original decree and the
court did not expressly reserve Jurisdiction to make a support order at a

Ti
later date.

Interstate problems, Where there has been & divorce decree rendered

containing an order for support, the problems presented are no different in
kind than those presented by a separate maintenance order; and the discussion
appearing above at pages 4-6  is apposite.

Where there has been a divorce decree, containing no order for support,
rendered by a court of a state--such as California--where the decree bars
any subsequent support award, the full faith and credit clause of the United
States Constitugion probably bars eny subsequent support award by a court of
another state.T

Where the divorce court lacks power to pass on a claim for support, the
decree will not bar a subsequent claim for support made to a court of another

9

state,

If the original divorce decree were rendered by a court of a state--such
as New Jersey--where a subsequent support order is not barred by the failure

of the court to award support in the original divorce action, several tensable



views may be advanced as to the propriety of a subsequent support claim made
in the courts of another state,

If one accepts the argument that modifiable judgments should be subject
to the full faith and credit clause, or even if the forum state generally
enforces modifiable judgments ss a result of its views of comity, it can be
argued that the forum should decide the claim for support just as it would
if it were a court of the state that granted the original divorce, whether
or not either or both of the parties are still residents of the divoreing
Jurisdiction. That original divorce contemplated that the spouse from whom
support is sought should provide support at a later time when such support
became needful. The court 4id not reserve jurisdiction either expressly
or by making & nominal support award because it was unnecessary to do S0}
nevertheless, the decree should be treated just as if the court had reserved
Jurisdietion to modify a nominal award, for that was the legal effect of
the decree in the state where the decree was granted.

It may also be argued, however, that the divorce decree did not decide
nor purport to decide the issue of future support. That matter was left at
large and should be decided by application of the appropriate state laws as
of the time when support is actually sought. In effect, the divorcing state'’s
law requires a former spouse to support the other former spouse when the latter
is in need. But this view of the requirements of public policy should not be
forever binding on all of the other states in the union merely because the
former spouses were domiciled there when the divorce was obtained. Unless
the spouse from whom support is sought or the spouse seeking support still
resides in a state requiring former spouses to provide support, there is no

reason to apply the law of the state where the divorce was granted.

-16-



If the law of the divorcing state is not applied, the principles
discussed above, pages 8-12, indicate that the applicable law should

be the law of the state where the spouse from whom support is sought resides.

Ex parte divorce

The Supreme Court of the United States has thus far insisted that a
divorce decree, to be accorded full faith and credit, must be awarded by &
court of a state where at least one of the parties to the divorce is d.omiciled.ao
It is unnecessary, however, for both parties to reside in that state; the
divorce must be accorded full faith and credit - even though the defendant
spouse is not subject to the personal jurisdiction of the court, so long.as8
the plaintiff spouse is a domiciliary of the state of the divorcing court. :

In this study, a divorce granted by a court that lacks personal Jjuris-
diction over both spouses, but that haz power to enter a decree that must be
given full faith and credit insofar as it terminates the marriage, is referred
to as an "ex parte divorce."

Our inquiry at this point is as to the effect of an ex parte divorce upon
the rights and duties of support that were incident to the marriage. In
this portion of the study, interstate problems will not be discussed separately.
Instead, the attitude of the California courts toward interstate problems and
the law of other states on interstate problems will be diszcussed under the
headings of "California” and “"Other states.” Because the purpose of this
study is to identify California problems and to sﬁggest possible California
solutions, the law of California will be discussed last,

82
Qther states. In Istin v. Estin, +the United States Supreme Court

held that a wife's rights under a separate maintenance decree granted by a

Hew York court wers unaffected by an ex parte divoree granted to the husband
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by a Hevada court. Because the Hevada court lacked personal jurlsdiction
over the wife, the Supreme Court held that it lacked power to alter her rights
under the Hew York judgment,

83
In Vanderbilt v, Vanderbilt, the United States Supreme Court held that

2 New York court could constitutionally award support to a former wife
despite the fact that her former husband had been granted an ex parte divorce
by a Hevada court prior to the time she commenced her New York support action.
The Supreme Court held that inasmuch as the wife was not subject to the
Hevada court's jurisdiction, that court had no power to extinguish any right
which she had under the law of New York to financial support from her husband.
These decisions were foreshadowed by concurring opinions that appeared

8L 85

in Armstrong v. Armstrong and Zsenwein v. Commonwegslth ex rel, [senwein,

In the Lsenwein case, the court affirmed an order of a Pennsgylvania court
enforcing a support decree although the husband had obtained a Nevada divorce
after the support decree had been rendered and although, under Pennsylvania
law, the obligation of a support order terminates with a subsequent divorce.
The holding was based on a determination that the Hevada decree was void
because the husband never acquired a Nevada domicile; but the concurring6
opinion of Mr. Justice Douglas {who had dissented in the second Williams
case upon vhich the majority opinion relied) suggested that the decree of
the Nevada court did not have to be accorded full faith and credit in an
action for support.

The Armstrong case involved action for support brought by an ex-wife
in Ohio against her former husband who had been previocusly granted a valid

Florida divorce. The Supreme Court affirmed the Ohio support order on the

ground that the Florida decree did not purport to adjudicate the wife's
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support rights; hence, the Ohio court did not actually deny full faith and
credit to the Florida decree. Mr. Justice Black (for four concurring
justices) argued that the Ohio court was not required to give full faith
and credit to the Florida decree to the extent that the Florida decree
purported to affect the wife's support rights.

Our view 1s based on the absence of power in the Florida court

to render a personal judgment against Mrs. Armstrong depriving her

of all right to alimony although she was a ponresident of Florida,

had not been personally served with process in that State, and had

not appeared as a party. It has been the constitutional rule in

this country at least since Pennoyer v. Neff, 95 U.S, 71k, decided

in 18?83 that nonresidegts cannot be subj§$ted to personal judg-

ments without such service or appearance.

So far as the federal cases are concerned, then, it appears that a
divorce judgment cannot deprive a spouse of whatever right to suppert she
may have &s an incident of the marriasge under the law of her domicile if she
is not personally subject to the jurisdiction of the divorce court.

The rationale of the federal cases seems to be as follows: The divorce
court lacks power to make any binding adjudication of the absent spouse's 8
support rights because of its lack of personal jurisdiction over that spouse. >
To adjudicate the absent spouse's support rights would be to deprive that
spouse of property without due process of law.90 Lacking due process, the
divorce judgment can be given no effect even in the state where rendered.91
Since the divorce judgment can be given no effect on support rights in the
state where rendered, the full faith and eredit clause--which requires that
it be given the same effect elsewhere that it has in the jurisdiction
where rendered--does not require that it be given effect anywhere else.92

Not discussed in these cases is whether the court where support is sought
would be permitted to recognize the termination of the marriage for the purpose
of determining whether support rights incident to the marriage have terminated.
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The cases thus far havé merely held that the statelwhere support is sought
can disregard the divorce and grant support. But, if the due process clause
would forbid the state that granted the divorce from holding that the divorece
decree terminated the support rights of the absent spouse because such a
holding would deprive the absent spouse of property without due process of
law, it seems that recognition of the termination of the marital status by
another state as a basis for denying support is equally a deprivation of
property without due process of law.

The conéurring opinion of Mr. Justice Douglas in the Esenwein93 case
suggests that the Que process clause may require all courts to disregard an
ex parte divorce decree when support is sought by a spouse who was not a
party to the divorcehaction. The Bsenwein case was decided the same day as
the second Williams9 case, Mr. Justice Douglas dissented in the Williams
case on the ground that the divorce decree was not subject to attack under
Nevada law, hence, the full faith and credit clause protected it from attack
under Horth Carolina law, The Lsenwein case also involved a Nevada divorce;
and, under the domestic law of Pennsylvania where the Lsenwein case arose, the
right to support does not survive divorce. Despite his views on the credit
that should be accorded a Hevada divorce, Justice Douglas concurred in the
Supreme Court's decision permitting Pennsylvania to enforce the former wife's
right to support. From this, it may be inferred that he believed that the
Pennsylvania court would be forbidden by the due process clause from holding
that the wife's support right could be adversely affected by the ex parte
Nevada divorce that terminated her marriage.

25

Further support for this view may be found in Griffin v. Griffin where

the court held:
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A judgment obtained in violation of procedural due process is

not entitled to full faith and credit when sued upon in another

Jurisdiction. . , . Moreover, due process requires that no

other jurisdiction shall give effect, even as a matter of

comity, to a judgment acquired elsewhere without due process.96

Whatever implications may be derived from close analysis of the language
of the various Supreme Court opinions, all that can be determined with
certainty at the present time is that a state may require a person to support
his former spouse despite a prior ex parte divorce if such former spouse was
not subject to the personal jurisdiction of the divorcing court.

The states have adopted a variety of rules to cope with the problems
ereated by ex parte divorce.g? In some states, the courts hold that the right
of support is incident to a marriage, and if the marriage is terminated--even
by an ex parte divorce--the right of support that is incident thereto also
terminates. Other states hold that the right to support survives an ex parte
divorce if the former spouse who is seeking support was the divorce defendant;
but they deny post-divorce support if the former spousge who seeks support was
the divorce plaintiff. Other states draw no distinction based on the identity
of the divorce plaintiff and hold that the right of support will survive an
ex parte divorce obtained by either spouse.

These rules, of course, are subject to modification as the full faith
and credit clause is found to be applicable, For example, it is clear now
that a state granting an ex parte divorce cannot hold that s nondomiciliary
defendant’s right of support is terménated because the marriage to which it
was an incident is also terminated.9 And, it seems likely that the full
faith and credit clause requires all courts to deny post-divorce support to
a former spouse who was the divorce plaintiff if, under the law of the state
vhere the divoree was granted, the right of support does not survive an ex

99

parte divorce.
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California. 1In 19h6, a Connecticut court awarded Mrs. Sara Jane Dimon

a divorce from her husband who was then a resident of New York. Mr. Dimon

was not served personally in Connecticut and did not appear in the Commecticut

Proceeding, Soon thereafter, Mr. Dimon established a new home in Nevada, and
Mrs. Dimon moved to Oregon. During one of Mr. Dimon's occasional visits to
California, Mrs. Dimon sued him in. California for her past and future support.loo
The case found its way to the California Supreme Court, which held that
the Connecticut divorce terminated all of Mrs. Dimon's further right to
support from Mr, Dim.on.101 Despite the fact that neither party was a resident
of California, the court based its decision on the absence of any provision
in the California statutes for a separate maintenance action between parties
who were no longer married to each other. There was no discussion of
whether Mrs. Dimon was entitled to support under Connecticut, New York, Nevada,
or Oregon law. Mr. Justice Traynor dissented., He argued that the
Connecticut court's lack of pPersonel jurisdiction over Mr. Dimon prevented
Mrs., Dimon from prosecuting her support claim in the divorece action; hence,
she should not be barred from prosecuting her support claim im = froum where
personal jurisdiction over Mr. Dimon could be obtained, He opined that a
former wife should not have a right to sue for support following an ex parte
divorce if such an action could not be maintained in the courts of the state
vhere she was domiciled at the time of the divorce. If she was the divorce
plaintiff, full faith and credit would require the courts of this state to
hold that the divorce ended her right to support, since the divorce would have
that effect in the state where granted. If she was not the divorce plaintiff,

but under the law of her domicile her right of support did not survive the

ex parte divorce granted her husband, she should "not be allowed, by migrating
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102
to another state, to revive a right that had expired." But, if her right

of support survived the divorce under the law of her domicile at the time
of the divorce, she should be able to maintain an action to enforce that
right in the California courts.
Mr. Justice Traynor's views in the Dimon case are significant, for he
was the author of the majority opinions in the subseguent cases of Worthley v,
103 10k 105 106
Torthley, Lewis v, Lewis, Hudson v. Budson, and Weber v, Superior Court.

107
Worthley v. Worthley held that an action could be maintained in

California on a modifiable Wew Jersey separate maintenance decree even though the
defendant husband, subsequent to the New Jersey judgment, was granted an

ex parte divorce in Nevada. In so holding, the court looked to the New

Jersey law to discover whether the wife's rights under the separate maintenance
decree survived the ex parte divorce.

108
lewis v. Lewis involved an Illinois separate maintenance decree

rendered after the defendant husband had been awarded an ex parte divorce
in Wevada. Again, the Supreme Court held that California would enforce the
Tllinois decree. The Nevada divorce was entitled to full faith and credit
on the question of the parties' marital status, but the Illinois Judgment
{which was not modifisble as to accrued installments) was entitled to full
faith and credit on the question of the duty of support. That the wife's
right of support survived the divorce under Illinois law was, of course,
determined by the Illincis judgment.

109
Hudson v. Hudson involved a Californiz wife who had commenced a divorce

nction in California. While the action was pending, her husband obtained
an ex parte Idaho divorce. Mrs. Hudson continued to prasecute her divorce

action, however, as an action on the alimony claim alone., Although Dimon v.
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110
Dimon could have been distinguished, the court overruled its Dimon decision.

Hudson held that the right of a wife to support following an ex parte divorce
must be determined by the law of the wife's domicile at the time of the
divorce. Under California law, the right to support that is incident to a
marriage continues when that marriage is dissolved by an ex parte divorce.

111
Finally, in Wsber v. Superior Court, the court held that g former

wife could maintain a support action against her former husband although he
had obtained an ex parte divorce long prior to the initiation of the support
action,

From these cases, it seems clear that under California law a spouse's
right of support survives an ex parte divorce obtained by the other spouse.
Wo California case since Dimon has actually involved a situation where the
spouse seeking support was the divorce plaintiff. But in view of the fact
that Dimon was overruled, not distinguished, it seems safe to say that
California will recognize the survival of the marital support right regardless
of the identity of the spouse obtaining the ex parte divorce.

When the former spouse seeking post-divorce support was not domiciled
in California at the time of the divorce, it seems fairly clear that the
California courts will determine whether there is a post-divorce support right
by locking to the law of the support-plaintiff's domicile as of the time of
the divoree., It was by application of this choice of law rule that the court
arrived at its decision in Worthley and in Hudsonj3 and it was this choice
of law rule that was advocated in the dissent to the overruled Dimon decision.

These cases seem to have solved most of California's substantive problems
relating to the right to support after an ex parte divorce. A few still

remain, however.
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It is apparent that California counsel do not know what kind of an

action to bring to obtain support following an ex parte divorce. In Weber
112
V. Superior Court, the plaintiff wife brought a divorce action despite

the fact that the marriage had been dissolved by an ex parte divorce almost
three years previously.

It is not clear what defenses may be raised to defeat a claim for support
following an ex parte divorce, There is some language in the Dimon dissent
suggesting that the support-defendant might contest the merits of the divoree
action--not for the ipurpose of attacking the divorce, but for the purpose
of defeating the support claim. This suggestion seems ill-founded. Showing
the divorce was improperly granted seems merely ig show the continued existence
of the duty to support. As pointed out earlier, ’ California law permits
a court to awara suppert in a divorce action even though it denies the divorce.
Californi? iaw also creates certain defenses to support actions brought durlng
marriage. * It is not clear the extent to which these would be applicable
to a claim for support following ex parte divorce.

The cases suggest no way in which a former spouse who could have defeated

a support claim made during marriage or in a contested divoree action may

initiate an action to obtain an adjudication of his support obligation following

an ex parte divorce. During the marriage, such a person could sue for divorce,
and if successful could obtain a judgment forever cutting off a further claim
for the support of his spouse.115 The cases do not suggest any way in which
a similar judgment might be obtained after an ex parte divorce.

It will bte recalled that the right of :a spouse to obbain support from
the other spousge is‘determined in most states by looking to the law of the

116
obligor's domicile, The California cases indicate that whether the right
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to support survives an ex parte divorce must be determined by looking to

the law of the obligee's domicile as of the time of the divorce.llT It is

not clear whether these rules are incongistent or whether the courts are merely
holding that survival of the right is determined by the law of the obligee's
domicile even though the substance of the right itself may be determined

by reference to the law of the obligor's domicile.

The California courts have not yet dealt with the question whether the
right to support survives a divorce obtained by the wife in an ex parte
proceeding even though she could have brought her husband under the personal
jurisdiction of the court. It can be argued that she should be precluded
from "splitting her cause of action” by proceeding only with the ex parte

divorce when she could have litigated both her right to a divorece and her

right to support in a single, adversary proceeding.

RECOMMETNDATTONS

Without legislative guidance, the California Supreme Court can undoubtedly
provide sound solutions for most of the remaining problems; but it will be
years before the existing uncertaintiess will be eliminated by judiecial
decision., In the interim, persons entitled to support may be denied their
rights, and persons entitled to be relieved from support obligations may be
required to provide support, because there is not enough at stake in the
particular case to warrant an appeal to the Supreme Court. If sound solutions
can be conceived, therefore, the interest of the parties who are involved in
these unfortunate domestic situations would be best served by the enactment
of these solutions as statutes,

In this portion of the study, we will consider the extent to which
varjous factors should be considered in determining whether there is or should
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be a post-divorce right of support and will recommend solutions to the problems
that we have identified.

The identity of the divorce plaintiff., 1If the husband was the divorce

Plaintiff, and if the wife obtained a support decree from a court of a state
which recognizes the continusnce of her support rights following an ex parte
divorce, the full faith and credit clause requires this state to give the
support decree the same effect that it has in the state where rendered and
enforce it against the husband.ll8 The divorce decree cannot affect any of
the wife's support rights under that decree.ll9

Disregarding the full faith and credit clause, it seems unfair to a
wife to permit a judgment to cut off her right of support when she did not
have her day in court on the merits of that Judgment. The social policy
that impels a court to award support in a divorce proceeding when it has
personal jurisdiction over the husband should also impel a court to award
support if the first opportunity the wife has to assert her support right
occurs after the husband has procured an ex parte divorce. Since the courts
have evolved rules that allow a husband readily to obtain a divorce, it is
necessary to provide that such a divorce can have no effect on the support
rights of a wife who is not subject to the Perscnal jurisdiction of the court
in order to protect the wife and prevent injustice.

If the wife was the divorce plaintiff, it can be argued that by obtaining
the divorce she voluntarily surrendered her suppert right, Certainly, if the
effect of the decree where rendered was to terminate her support rights, the
full faith and credit clause requires this state to give the decree the same
effect, But, unless the divorce is obtained in a Jurisdiction that terminates

support rights upon divorce, the argument that the wife has voluntarily
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surrendered her support rights seems unsound. If personal jurisdiction over the
husband cannot be secured in the state where the wife is domiciled, it is
impossible for the wife to litigate the question of support at the time of
the divorce. To deny her the right to litigate that right later thus forever
denies the wife her day in court and permits the husband, by deserting, to
forever escape the obligations he incurred by his marriage. HNo desirable
public policy is served by fofcing a wife who needs support to choose between
retaining a marital status which is a marriage in name only and retaining her
right of support.

In the light of these considerations, it is recommended that a right of
support should exist following an ex parte divorce regardless of whether the
wife or the husband was the divorce plaintiff.

Amenability of the divorce defendant to the personal Jjurisdiction of the

divorce court. Under the law of some Jurisdictions, it is possible for a

plaintiff to determine by the manner in which he proceeds whether the defendant
will be subject +to the court!s personal jurisdiction or not. In California,
the problem can arise as follows: Code of Civil Procedure Sections 412 and 413
describe the conditions under which service by publication may be authorized
and describe the procedure for serving by publication. Service by publication
is authorized where the person to be served (1) resides out of the state,

(2) has departed from the state, (3) cannot after due diligence be found
within the state, or (4) conceals himself to avoid the service of surmons.
Service by publication is made by publishing the summons in a newspaper and,
where the defendant's residence is known, by mailing a copy of the summons and
complaint to the defendant. Personal service outside the state may be

substituted for publication and mailing. 4 California court can acguire
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personal jurisdiction over a defendant who is a domicillary of the state
although the defendant is not served perscnally so long as the defendant has
not departed from the state.leo But Code of Civil Procedure Section Li7
provides that, if service was made pursuant to Sections 412 and 413, a court
has power to render a personal judgment against a person outside the state
only if he was personally served with a copy of the summons and complaint and
was a resident of the state (1) at the time of the commencement of the action,
(2) at the time the cause of action arose, or (3) at the time of service.

Thus, a plaintiff wife whose husband is still a domiciliary of California,
but whose whereabouts outside the state are known to the wife, may choose to
serve the defendant either by publication ang mailing or by personal service
outside the state. If she chooses the former course, she cannot secure a
personal judgment; but if she follows the latter course, she can.

The question is whether the plaintiff wife should lose the right to support
after an ex parte divorce if she fails to proceed by way of personal service
outside the state against a domiciliary husband who is out of the state. We
suggest she should not.

To bar the subsequent claim in such a situstion wouldi-require the court

in the later case to probe the mind of the former wife to determine whether she

kmew:of the defendant's whereabouts, had reason to suspect that he might mowve
before personal service could be made, could reasonably procure personal
service upon him at that place, ete.

ifo public policy is served by barring the wife's support claim in such a
case. The husband is not twice vexed by support-seeking litigation--he was

not required to and did not appear in the first case. If it would have been
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more convenient for him to litigate the support issue in the divorce action,
he could have appeared and thus forced the litigation of the issue. No Ju-
dicial determination is called in question by a person adversely affected
thereby.

On the other hand, barring the wife's claim would require the support-court
to determine whether she acted reasonably in proceeding as she did. She may
have proceeded by publication because she did not know exactly where he wasy
she may not have desired to force him to return to the state because she
believed that it would be more convenient for him to return later; she may
have believed that he would move before she could transmit the court's process
and have it served upon him., A wrong guess on her part as to how reasonable
her actions would appear to a later court would cost her her right to sypport.
There is no reason to rest her right to support on such a tenuous basis.

It is recommended, therefore, that res judicata should be applied to
bar a post-divorce action for support only where the defendant was personally
before the divorce court.

Choice of law

The California cases have held that whether the right of a wife to
support survives an ex parte divorce should be determined under the law of
her domicile at the time of the divorce.lgl Under the law of most states,
the substance of a spouse's right to support is determined under the law of
the other spouse's dc(micile.122 Our problem here is to determine whether
either or both of these rules should be retained.

It is recommended that both of these choice of law rules be continued
subject to the gualification that the law of the obligor's domicile at the

time of the divorce should determine the substance of the support right there-

after.
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Survival of the support right, If the wife was the divorce plaintiff,

and under the law of her domicile the right to marital support does not
survive divorce, the full faith and eredit clause requires other states to
recognize that the support right is terminated by the divorce.123 If the
sband is the divorce plaintiff, the divorce court is without power to
adversely affecﬁ whatever right of sipport the wife has under the law of
her domicile.12

Thus, the Constitution requires application of the law of the wife's
domicile to determine whether her right of support survives ex parte divoree
except in the case where the wife is the divorce plaintiff and under the law
of her domicile the right of support survives divoree, Apparently, in
this circumstance the courts would be free to apply the law of the husband's
domicile, But inasmuch as policy considerations discussed above indicate
that the right of support should survive an ex parte divorce procured by the
wife, here too the most desirable law %o choose is that of the wife's
domicile at the time of the divorce.

When the husband is the divorce plaintiff and the right of support does
not survive under the law of the wife's domicile, it is uncertain whether
the Constitution permits any court to hold that the right of support does not
survive., It is arguable that the United States Supreme Court cases hold that
an ex parte divorce obtained by the husband cannot affect whatever right of
support the wife had prior to the termination of the marriage under the law
of her domicile, that for support purposes the divorce must be regarded as &
nullity and the parties must be regarded as subject to all of their pre-divorce
support rights and duties.

It is neither necessary nor desirable to attempt to predict whether the
United States Supreme Court will permit the state of the wife's domicile to
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terminate her right to support upon termination of the marriage by an ex
parte divorce procured by the husband. If a state can so terminate a right
of swyport, it would be undesirable to permit that right to be revived merely
by the migration of the wife to another state, TIf California provided by
statute that an expired right to support could be revived simply by the
wigration of the obligee to California, the state could well become a haven
for divorced wives who could not obtain relief in any other jurisdiction.
A husband could never know whether he was free from his marital support
obligation or not; for at any time his wife might move to California and
commence a support action. His ability to plan for the future would be
seriously impaired. As stated by Mr. Justice Schauer:

If there is to be a divorce at all it is the better public policy

that the decree of divorce shall settle for all time the rights

and obligations of the parties to the dissolved marriage to the

end that litigation arising from such marrisge shall end and be

known to have ended, and that the parties may have an opportunity

to build to a future, free from, and perhaps the better for, the

past, rather than to be wrecked by recurring litigation.l
If a state cannot validly terminate an obligee!s right of support, a law so
providing will eventually be held to be unconstitutional, and all states at
the same time will be compelled to recognize the continuance of the marital
support right. But since it is impossible to determine in advance of a
decision on the question what the constitutional rule is, it is recommended
that the legislatively prescribed rule require that in all cases the survival
of the support right be determined by the law of the wife's domicile at the
time of the divorce to guard against the eventuality that termination of the

right upon an ex parte divorce obtained by the husband is constitutional.

The substance of the support right., If the survival of the marital

support right is to be determined under the law of the obligee's domicile,

-~
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should the substance of that right also be determined under the law of the
Obligee's domicile? The answer must be "No" unless the nature of the obligee's
right is to be drastically changed by the ex parte divorce, It must be
remembered that under the law of most states, the obligee's right of support
is determined by reference to the substantive law of the obligor's dcmicile.126
It is the right of support under the law of the obligor's domicile that
survives the ex parte divorce.

Inasmuch as all states require husbands to support their wives, the choice
of law is not too significant when it is the wife or former wife who is
seeking support, But when it is a former husband who seeks support, the need
to apply the substantive law of the obligor's domicile becomes glaringly
apparent. Suppose this case: H and W live in Colorado (which does not
require wives to support their husbandslaT). They separate, H coming to
California and W establishing residence in Arizona. While the merriage
continues, H's right to support from W will be determined under Arizons law,
for he can get a personal Judgment against W only by suing her in Arizona or
by proceeding under the Uniform Reciprocal Enforcement of Support Act,
Arizonals gersion of which requires application of the law where the obligor
resides.12 Since Arizona does not require wives to support their husbands,129
H has no right of support while the marriage continues. When the marriage is
dissolved by an ex parte divorce, should the law used tﬁ determine H's support
right then be California's law (which requires vives to support their
husbands} or should it still continue to be Afizona‘s law?

Since the theory of support following ex parte divorce is that the support
rights indident to the marriage are unaffected by the ex parte divorce, Arizona
law--the law of the obligor's domicile--should be applied to determine the

post-divorce support right because the marital support right was determined
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under Arizona law, Moreover, it would be difficult to Justify application
of California law when the person required to perform under that law has {in
the supposed case) never resided in California nor in any other state that
required wives to support their husbands. As Professor Morris points out,
it is short sighted to argue that California’s interest in the economic
interest of its domiciliary should be the Predomingte concern, for Arizona
is equally concerned with the economic interest of ite domiciliary.l30

Accordingly, it is recommended that in those cases where the right of
support, if any, survives ex parte divorce, the substantive law to be applied
to determine the right of support should be the law of the obligor's domicile.

As of what time should the law of the obligor's domicile be determined--
as of the time of the ex parte divorce or as of the time when support is sought?

It can be argued that the substantive law applicable should be determined
as of the time of the ex parte divorce. The later action for support is
authorized because the support rights incident to the marriage could not be
determined at the time of the divoree. But, although these rights could not
be determined at that time, when the parties are finally brought personally
before the same court the court should attempt to determine the partiesg’
support rights and obligations in the way that they should have been determined
at the time of the divorce action. Moreover, if the parties are no longer married
to each other, their rights and obligaticns should be viewed as of the time of the
divoree so that they can plan for the future undeterred by any fear that
their rights and obligations may change as they migrate from state to state.

On the other hand, it can be argued that the ex parte divorce should be
totally disregarded insofar as support rights are concerned. Because the
parties could not litigate their marital obligations in the ex parte divorce
actlon, the fact that the action occurred and a divorce decree was rendered
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should be of no conseguence when a later right of support is asserted. Hence,
in the support action, the court should apply the same law that it would if
the parties were still married--the law of the obligor's domicile during

the period for which support is sought. If future suppert is sought, the
applicable law should be the law of the obligor's domicile at the time of

the support actiom.

Determining the applicable substentive law as of the time of the support
action would tend to minimize the need for the support forum to determine the
law of other states. It seems probable that few support actions will be
brought against nonresident defendants because of the difficulty of obtaining
personal jurisdiction., Hence, in most cases, the support forum would be
applying its own substantive law of support.

Although we are not free from doubt, on balance we prefer requiring
determination of the substantive support law as of the time of the divorce action.
Defenses

If a husband is sued by his wife for support, under California law he can
cross-complain for divorce, IT he is successful on his cross-complaint, and
if no divorce or separate maintenance decree is awarded to the wife at the
seme time, the court is powerless to order the husband to support the wife.lsl
If both parties are granted divorces, whether one can be reguired to support the
other is determined in accordance with the doctrine of "clean hands.”l32
Apparently, too, eguitable defenses may be ralsed against any action for
support, whether or not spouses or marital rights are involved.l33

Legislation regulating support after ex parte divorce should make clear

that defenses such as these that may be asserted under the applicable sub-

stantive law may be asserted in defense against a post-divorce support claim.



(1

Post~divorce support actionsg
134
Hudson v. Hudson suggests that the post-divorce right of support can

be enforced in an independent action in equity. The suggestion has apparently
been overlooked, for divorce actions have been brought to enforece the post-
divorce right of support despite the fact that the marriage was already

135 136
terminated. The Uniform Civil Liability for Support Act and the

Uniform Reciprocal Enforcement of Support Actl3? provide statutory authority
for interspousal support actions independent of the actions for divorce angd
separate maintenance. Since the theory under which post-divorce support
actions may be maintained is that the marital right of support was undisturbed
by the ex parte divorce, there is reason to believe that a support claimant
nay proceed under these acts after an ex parte divorce as well as before. It
is recommended that a minor statutory adjustment be made in order to make it
clear that these acts can be used to enforee the post-divorce right of support.

During a marriage, an obligor spouse has the right to bring an action for
divorce and obtain an adjudication that hisg obligation to support the obligee
spouse no longer exists. It would be unfair to an obligor to provide an
obligee with a form of action to enforce post-divorce support and fail to
provide the sbligor with a form of action to terminate his post-divorce
support obligations comparable to that which he has prior to divorce. The
caurts have provided the obligee with a post-divorce support action. ILegislative
action, however, seems necessary to provide an obligor with a post-divorce
acticn to obtain an adjudication of his support obligations.

Accordingly, it is recommended that legislation be proposed that would
give a former spouse a right of action to terminate support obligations

equivalent to that which he has during marriage.
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iz, that she may not become a Lurden upon the parisa. So long as that
calamity is avertéd, the wife has no claim on her husband. And in fact
she has no direct claim upen him under any circumstances whatever; for
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iikely t0 be a satisfactory debior."” BRCMLEY , FAMILY LAY 195 (2d eq. 1962).
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