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#63(1) | 11/12/65
Memorandum 65-68

Subject: Study No., 63{L) - Evidence Code

Accompanying this memorandun are two copies of a tentative recommendation
designed to earry out the decisions made by the Commission at the last meeting.
Also attached as exhiblts 1s scme correspondence relating to SBection Lo3.

Plemse review carefully the proposed section and the Comment relating
to res ipsa loguitur. For comparison with the statutory statement of the

rule, we set forth here the standard approved in Ybarra v. Spangard, 25

Cal.2d 486, LB9, as quoted in - the recent case of Shahinian v. MeCormick,

59 Cal.2d 55k, 559 (1963):

The doctrine of res ipsa loguitir has three conditionst "(1) the
accident must be of a kind which ordinarily dces not occur in the
absence of scmeone’s negligence; (2) it must be caused by an
agency or instrumentality within the exclusive control of the
defendant; (3) it must not have been due to any voluntary action
or congribution on the part of the plaintiff." {Frosser, Torts,
P.295.

The Southern Califcrnis Law Review article describes the three conditions of
res ipsa logquitur es follows:

{1} [T)hat the injury must have been caused by the use of an

instrumentality in the exclusive control and possession of the

defendant; {2) that the injury would not have occurréd,

ordinarily, unless the defendant had been negligent irith respect

to the instrumentality; (3) that the injury must have occurred

irrespective of. any voluntary contribution on the part of the

party injured . . . .

At the last meeting the Commission concluded that no revision in Seetion
403 should be made., The attached correspondence raises the question whether
this conclusion is the correct one.

Justice Kaus! letter agrees that all authenticaiion rroblems--inecluding

problens of authenticating hearsay-=-should be resolved by the judge on the
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basis of "evidence sufficient to sustain a finding" unless the adverse party
makes the contentlon that someone else made the statexent and the content of
the statement 1s such that it iz relevant to the issues of tha c¢ase regardless
of wvho made it.

Commigeioner Ball's letter takes the position that the jury, not the
Judge, should decide disputed fact questione relating to whether proferred
evidence fits within a hearssy exceptiong

In essence, the position taken by the Evidence Code 1is that if the
preliminary guestion is whether evidence offered on the merits sctuslly exists
as claimed--2id the claimed writer actually write the letter, did the party
actually make the statement, did the witness actually make the inconsistent
prior stetement--and the witness on the stand is willing to testify of his
perscnal knowledge that the evidence exists, contentions that the evidence
does not existe-that the witness is lying or mistaken--must be rescived by
the trier of fact, But if the guestion is whether the evidenee; if it exiets,
is excludable under the hearssy rule, the questien is to be resoived by the
Judge. Evidence offered on the merits must be admitted if the preliminary
fact question twrns on whether the witness' testimony on the merits is true.
We consider that a witness is testifying on the merits vhen he says that a party
made an admisslon, that & witness made an inconsistent statement, or that a
dying person made a dying declarstion. Contentions that others made the
statements are merely ways of claiming that the witness’ testimony is wntrusy

To the extent that authority can be found, the position taken by the
Evidenge Code is tlmt taken in existing law prior to the enactment of the
Evidence Code., The clearest Californin case involved a2 prior statement of a
witness:;. "Whether the [prior inconsistent)} statements made to Glassman and
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Hubbell were made by Meley, or by scme other man, was a question for the

Jury. Both witnesses testified that they were made by him." Schneider v.

Market Street Ry., 13U Cal. 482, 492 (1501).

Nu Car Carriers v, Traymor, 125 F.2d 47 (1942}, cited in the last

memorandum on this subject, involved a similar issue. The defendant sought
to introduce a copy of a statement allegedly signed by the plaintiff that
stated, in essence, that the defendant's driver was not responsible for the
accident. That someone bad made such a statement could hardly have been
disputed, for such a statement was in writing end vas being offered into
evidence. Plalntiff's position was, however, that he had never made such a
statement, that the statement proffered must be & forgery that was made by
someone else, (Apparently the objection was not stated in so may words:
plaintiff contended that he did not make it, but since the statement had
obvicusly been made, implicit in the plaintiff's contention was that the
statement must have been made by someone else,) Agein, the court held that
the defendant was entitled to go to the jury wpon his theory that the plaintiff
had made the statement,

It is worth exploring how the Evidence Code will work as pow drafted
and how it would work if revised along the lines suggested. In considering
the following examples, you should bear in mind hov preliminary fact questions
are resolved., On Section L03 issues--relevency, personal knowledge, authentica-
tion--the judge hears evidence from one side only. He does not permit the
adverse party to try the preliminary fact issue before him, All the judge
does is reguire thatrthe proponent present sufficient evidence to warrant a
finding that the preliminary fact exists. On Section 405 issues, the Jjudge

hears evidence cn both sides and resolves the conflicts in the evidence.
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Where hearsay is involved, the proponent of the evidence has the burden of
proof to show that the conditions of admissibllity have been met. The ocbjector
does not have the burden of proving the evidence inadmissible; for the general
rule is that hearsay is inadmissible and the proponent must show that his
evidence is within an exception.

1. Now, suppose P and D have an intersection collision, and P sues
Tor kig injurieas D offers witness W to teatify that V was present during a
discussion of the matter between P and D about an hour aftervard, and that
P said to D, "It wasn't your fault, you had the green light.," P objects on
the ground that no such statement was made.

Should the judge exclude the evidence unless he is persuaded that W is
telling the truth, or should the judge let the evidence go ito the jury?

Comment: Apparently, we are all agreed that this decision should
te made by the jury.. The judge properly should tell the objector that
he is not permitied to dispute W's testimony as to guthenticity on the
admissibility question.

2. ‘Suppose the seme case as in #1. P contends on liis objection that,’
he never made the alleged statement, that he doesn't know if it was made or
not, bub if it was it is certainly inadmissible hearsay because he never made
it.

Should the judge now exciude the evidence unless he is rersueded that W
1s telling the truth, or should the judge let the evidence go to the jury?

Comment: TIf P's cobjection is sufficient to require the Judge to
declde the sdmissibility question of whether the statement is an
admission by P or inadmissible hearsay by some unidentified declarant,
it is P's contention alone that takes the credibility of D's witness
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avay from the jury. P dees not have to prove his contentione-=he
merely has to make it; for the burden of proof--to persuade the
judge~=now falls on the proponent of the evidence. TYet the fact
of which he must persuade the judge is exactly the same fact upon
which he originally had the burden of producing sufficient evidence
to warrant & finding., It is not scme fact foreign to the merits of
the case such as whether the declarant was excited vhen he made the
statement cor thought he was dying,

Hence, the substantive question here is vhether the opponent
by adding to his claim that 's testimony is witrue the additional
claim that some other version is true (a version he does not have to
prove) should be able to raise the proponent's burden from cne of
vroducing evidence to one of proof (or disproof of the cpponentfs
version).
3. BSuppose the same case, but P's objection is that X, not P, made the

statement, Should thls change the procedure and ruling?
4, Suppose the seme case, but P's objection is that the alleged conwersa-
tlon never took place,” Should this change.the procedure and ru:l..".ng'-.F

Comment: Under the Evidence Code as now drafted, the .judge'.s
rulings on admissibility would be made in the same way in each case, He
would inform P that there can be no contest of authenticity on the ad-
missibility question, If W testifies that P made the statement, the
statement must be admitted.” It doesn'%. matter on what theory P contends
W's testimony is untrue, whether It is that the conversation never tock
place, or if it did thet no such statement was made, or if some state-
ment of that sort was made it must have been by someone else, or that

X made the statement,
-5-
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Under the suggested change, P's contentions do not raise

additional facts that D must prove--such as excitemeat of the

declarant, etc.-~they merely shift the decisiocn malrling suthority

from the jury to the judge; for D must now persuade the judge

the P actually made the alleged statement.

5« Suppose the same intersection accident, and suppose that W testified
as to P's alleged admission., Now, P offers witness Z to testify that some
three veeks after the accident he had a conversation with 7 during which W
sald that P had accused D during their post-accident discussion of running a
red light and causing the collision. D objects and contends that Z's alleged
conversation with W nevef tock place.

Should the judge require P to prove to the judge's satisfaction that W
actually made the statement?

Comment: Apparently we are all agreed that the judge should not
resolve this conflict.

6. Suppose the facts in #5, but D's objection is based on the contention
that, although the conversstion tock place, W never made any statement of the
sort claimed.

That ruling now?

Comment :* Apperently, ve are all agreed that the judge should not
resolve this conflict,.

T. Suppose the facts in #5,,but D's objection is based on the conten-
tion that if sny. such statement as alleged by 2 wes rade, it wge not made by
W end, hence, is inadmissible hearsay.

That ruling now? Should this contention suffice to require P to prove

1o the judge's satisfacticon thet W actually made the statement?

-G~
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Comment: If we assume for discussion that the judge must now
be satisfied that Z is telling the truth before he mey admit the
statément under Section 1235 ghould P be able to contend tpat he
doesn't want to use the statement for hearsay but only for impeach-
ment. He ddesnit want the jury to consider the statement for the
truth of ite content but only for the purpose of determining whether
WVis a reliable witness. Under existing law P is able to get to the
Jury on that theory. Nothing in the Evidence Code affirmatively
prohibits application of that theory here. If the judge should
decide that P is entitled to go to the jury on the impeachment theory
oniy, he then should instruct the jury that it cannot consider the
statement for the truth of its content and that it must disregard the
statement if the jury doesn't believe that W made it. For-the onky
theory on which the jury is permitted to consider the statement is
upon the theory that W made the statement,

Under the Evidence Code, there is no need for distinguishing
between the use of the statement as hearsay and the use of the state-
ment as impeachment. The authentication question is decided in the
same way in elther event and the jury must be instructed to disregard
the statement if it does not believe W zade the statement 1n elther
event. But the additional insiruction thatv the statement cannot be
considered as hearsay (for its truth) because the Judge didn't believe
Z in unnecessary. It is only upon the theory that 17 made the state-
ment that the jury can consider the statement at all--and upon that
theory the jury is entitled 4o consider the statemert fpr the truth

of its content,




Should there be any distinctlion between authentication of written hearsay
and suthentication of oral hearsay? Should 403(a){4) be modified without any
change in (a){3)? Suppose these cﬁses:

8, P and D have an intersection accident.. At the trial, D offers a
written statement that he claims P signed concerning the accident, The
document states that D was proceeding at a lawful rate of speed and pursuant
to the traffic signal. P objects on the ground that he did not sign such a
statement. Implicit in the objection is that the statement is a forgery--that
somecne else made the statement and signed P's name. If the document is a
forgery, of course, it is inadmissible hearsay if offered to prove the truth
of its content; and the content of the statemwent is relevant to the matter in
litigation regerdless of who made the statement.

What should the judge do? Should he now require D to prove to his
satisfaction that P actually signed the document? Or should he prohihii P
from contesting the authenticlty issue on the question of admissibility?

Comment: This, in essence, is Nu Car Carriers v. Traynor..

The nature of the contention on authentieity, hovever, is such that
it seems highly unlikely that the jury will give any credence to
the document if it believes that it is a forgery. In such a case,
although the protective instruction under Section 403(c) could
technically be given, it seems unlikely that it is needed.

I am not sure whether Justice Kaus would let this go to the
Jury or would have the judge resolve it. I think perhaps he would
let it go to the Jjury.
9. Suppose the case in #8, except that the writing offered by D is a

erumpled, unfinished, and unsigned letter,.

.




D*s vitness W, a demestic servant of P, is offered to testify that she saw

P write the letter, crumple it end threw. it in g waste basket froem which she
retrieved it, D offers to produce a handwriting expert who will testify that
the letter is in P's handwriting, P objects on the ground that the letter is
spurious and a forgery, He offers to testify that he did not write it, and
his ovn handwriting expert is offered to téstify that the letter is not in
P's vwriting,
\hat should the judge do? Should he now reguire D to prove to his satis~
fection thet P actually wrote the document? Or should he prohibit P from
‘contesting the authenticity issue on the question of admiasibility? Dces D
have a right to get to the jury with the evidence of the admission, and if
the judge lets D get to the jury (under sny theory) with the evidence, is P
then entitled to ar instruction to disregard the statements in the letter
unless the jury believes that P actuelly made them. (The statements do, of
course, relate to the subject of the litigation regerdless of who made them,)
Comment: We think this case is indistinguishable from the
previous, Moreover, we do not think that there is any substantive
distinetion to be drawn between this case and the oral admission
cases, Both involve a contention by the proponent and eyewitness
testin_lon;,r that the party made the statement, Both involve an objection
that involves either explicitly or implicitly the contention that the
statement was made by scmeone else, We suggest that both mst be
resolved the same way, and that if some adjustment is to be made in
(a)(4), scme similar adjustment must be made in (a](3).
10, Suppose the seme case &s in #9, but the proffered letter is type=
written and P's contention is that V ie mistaken, the! P did not write the
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letter, and that P's houseguest X did, X will so testify, explaining that he
based his statements on speculation and rumor.

Vhat should the judge do with the objection? Should he withhold the
evidence from the jury unless he is persuaded that P actually wrote the letter?
{r should he let the letter go to the jury and permit P to contest its
authenticity there?

Comment: We do not see how this can be distinguished from the
oral admissions cases, It seems on all fours with Case 3., The state-
ment was concededly made, but P contends that X made it, not P. The
statement is admissible as an admission only upon the theory that P
pade it. If X made it, the statement is inadmissible hearsay. Perhaps,
howaver, even if the judge does not believe W, D is entitled to have the
statement comsidered for impeachment purposes only under the theory.
spelled out under #7.

11, We won't go through the written inconsistent. statements exercises.

We think they present the sszme issues.
* * * * *

lle think the Evidence Ccde is sound theoretically. We also think that 1t
is easier to administer practically. Changing the rule would require the judge
to make subtle distinetions on admisslbility standards depending on the form
of contentions made in conjunction with objections (contentions which need
never be proved). The contentlons need not be explicit., Implieit in any
contention that a statement, if made, "was not made by me" is the contention
that the statement is inadmissible hearsay because it was made by scmecne else,
See examples 2, 7, 8, 9.

Under the Evidence Code, the judpge need remember only that all suthentica-
tion guestions ere %03 questions. It does not matter vhat form the contention
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as to lack of authenticity takes--if the proponent produces sufficient evidence
to sustain ., a finding, the question of authenticity goes to the jury. It
does not matter if it is hearsay, a writing, or an oral statement. It does

not matter if there are other questions involving the same evidence that

must be decided by the judge--such as best evidence rule, privilege, excitement
of declarant, sense of doam, etc.--authentication questions are still for the
Jury.

Boyle v, Wiseman was mentioned in the original memorandum because the

question was the authentieity of an original document containing an admission.
The judges were criticized by Professor Morgan for letting the fact that a
best evidence issue (secondary evidence was offered) was presented that had to
be decided by the judge cbscure the fact that the authentication issue should
not have been decided by the Judge=--despite the fact that it was an admission
that was sought to be proved.

During the interim? we went over this section carefully with the Assenmbly
Committee on Judiciary. They believed that it states & sound scheme. Come
missioner Ball's letter indicates that he would g0 [urther and submit all
disputed preliminsry fact questions to the Jury.

The position teken in the Evidence Code represents s sound middle ground;
Bvidence offered on the merits does not become inadmissible merely because the
Judge does not believe the witness testifying to it, Implicitly, this is what
is involved in the proposed change, V's téstimony on the merits that P has
conceded nonliability becomes inadmissible merely because the judge doesn't
believe W's testimony thet f made the statement~-it doesn’t matter that the
Judge doesn't believe P's contention either, for P does not have the burden

of proof.
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Commissioner McDonough's letter mentions deleting ", and on request
shall," from L03(c){1). Phe foregoing examples indicate that this may be
a wise revision, for telling the jury to disregard a writing it believes
tc be a forgery seems unnecessary. To be complete in this regard, however,
the "Shall" In 403(c){2) should be amended to "May".

Respectfully submitted,

Joseph B. Harvey
Aegletant Executive Secretary
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Memo 6568 EXNIRIT I

Qctober 19, 1965

Honorable Otto M. Ksus
Dlatrict Court of Appeal
State Bill

lLoa Angeles, ornla

Dear Qtto:

Thank you very mich for your recent lstter commenting
on Sections #00~406 of the Evidence Code.

I had not respondad sooner pending discussion of the
points you raise at our October meeting, held last weekend.
We had before us st that tiow not only your letter but alao
the staff memorandum enclosed.

VWe concluded that you had made two main polnts in your
letter: First, that it would be unfortunate if the instruc-
tions referred to in Jection 403 (c¢) were requested and made
in situstions vhere they would be quite unnecessary under
the circumatances; Second, thet the Comment to Section 403
is misleading insofer as it mey be read to suggest that all
evidence excludsed thsreunder is lrrelevant tc the case.

We agree vwith you on both polata.

We are considering repealing or modifying subsection (c)
of Section 803. ¥We contimie to think thst auch an instruc-~
tion would be appropriate 1f given and that the adverse party
is entitled to &sk that it be glvem., But ve are convineed that
it is undesirable to drav attention explicitly to these truths




Hon. Otto M. Kaus Qctober 18, 1965
Page 2

and to appear to compal ths trial judge to grant the request
in those cases where the instrictions would be supsrfluous

and misleading.

We cannoct, unfortunstely, rewrite the Coment. That it
vas made by us and adopted by the legislative cormittess is
an historical fact -~ & bell that cannct be "unrmung.” If we
do revise Section 403 as suggested above, we can vrite and
publish and suggest that the lsgiaslative conmittees adopt a
comment explaining that revision vhlch vould, inter alias,
eliminate the scmevhat confusing use of the term "relsvence"
in our original comment on Section 403,

All of this proceeds on thes theory that you are not
challenging the bsslc classificetion made in Sections 403 md
305 -~ i,e., that you are not zuggesting that the judge decide
questions the Evidence Code givee to the jury, ar vice wersa.

To be sure that this is so, and to obtain any further enliighten~
ment for ths Commizsion on this difficult subjlect that you may
be able to provide, Messrs. Ball and Eeatinge will endesvor to
discuss this matter with you at a metuslly convendent time

- pricr to cur next meeting.

We appreciste your interest in our work and your helpful
comments. We would welcome eny further ocomments which you
might be willing to send us.

¥ith idndest personsl regamds, I am
Sincersly yours,

John H. McDonough

JRM:mh
Enclosurs




Memo 65-68 EXRIBIT I

Do JH. ﬁmxz

Justice

Bistriet Qorrt of Appeal

State of Ealifornia
State Building, Tvs Angeles

November 1, 1965

Professor John R. McDonough
California law Revision Commission
School of law

Stanford University

Stanford, California

Dear John:

Thank you for your prompt reply of October
19. Let me get right down to business:

Re section uog écl (1): I think you are
perfectly » est solution is simply to

delete the words "and on request shall" from the
section., One can only hope that not too many judges
will feel encouraged to avail themselves of the per-
mission which will remain in the statute. A4s I shall
try to elaborate below, it 1s a fairly good rule of
thumb that whenever & Judge feels he should tell the
Jury that it must, under certain circumstances, dis~
regard evidence which the Jjudge hax admitted, he has
not done his Job somewhere along the line.

Re section 403 (a) (4): I most definitely
foel that no comment that is wrong,
but the section itself. To me the coament was merely
& clue to the process of reasoning which, I thought,
eleled the Comeission. I did not know it was done
with premeditation and deliberation. I definitely
contend that the rule should be that where the legal
competency, as distinguished from relevancy, of a
hearsay declarition depends on the idsntity of the
speaker, then, if there is a dispute concerning the
identity, 1t must be resolved by the Judge.

As I told you in my last letter, I don't
suppose the world will come To an end Af the law is
otherwise, but the trial of Jury cases will be even
more complicated than it already is, nor does the right
to trial by Jjury demand the sclution of the Code and,
if it does, the Code i3 not consistent.




Ot A, :ﬂ.ieme.

Huntice

Bistrict Court of Append
Satete of Gufiforiis
State Thuiidng, Hos Angeles

November 1, 1965

Professor Jochn R, MeDonough
Stanford, California

Page 2,

I have read the staff wemo with great
interest and it sounds most persuasive, particularly
the bit about me having a reascnable mind, but I
think that everything but that part can be refuted.

1, PFirst of all - and this is really, I
believe, the vital diastinction hetween my approach
and that of the eteff memo, I think there ls & funda-
mental misunderatanding in the memo concerning the
function of "authentication."

I think I mentioned last time that 1n my
opinion sectien 403 (a) (3) is 1llusory, because
evidence of authenticity of a writing really is
only evlidence which makes & plece of paper relevant
and relevancy is covered by section 403 {a) (1).
This 18 expresaly recognlzed by the first sentences
of the comment to section 1400.

But relevancy is not &ll there is to
admiasibllity, 1f a technlceal rule, such as hearsay,
privilege or the Best Evidence Rule 1s in the way.

with respeet to all such technical rules,
the approach of the Code 1a perfectly orthodox and
out of dozena of possibilities the heretlics have
chosen & small corner of the hearsay rule to get
thelr foot in the door.

Thus i1f the technical rule in questlon is
the sttorney~cllent privilege and a letter from X
to his attorney is authenticated to be such, 1t 1a
not automatically admissible if a gqueation of fact
arises whether the attorney‘s advice was scught to
comuit a crime or a fraud (section 956). If such
a question arises, it wmust be declded with finality
by the court under section 405, If the decision is
against the proponent of the letter, it is our and




Otro A1 ?ﬂ.\ Hug

Fusiico

T 2 - ~
Bistrict ot of Appeal
“piute of Califoruia
Sate Fwilbing, Los Sagelrs

Noverber 1, 1965

Professor John R. McDoncugh
Stanford, California

Page 3.

stays out, if it is in his favor, the opponent is
not entitled to an instruction to disregard 1t,
even if incidentally there may be & good deal of
evidence in the case,pro and con, concernlng the
client's purpose in seeing the lawyer. This 18
81l expresaly recognized by section 405 (bd) (2).
Why have a different rule if the preliminary
queation 1s the identity of a speaker, rather than
the purpose of & cllent? :

Of courae, where the identity of the speaker
affects relevancy only, or if the only dispute 1s
whether a hearsay declaration, competent if made, was
in fact made, there will be nothing for the judge to
decide., That is true of the example put in the com-
ment to section 403 (a) (4) and is also true of the
example starting near the bottom of page 10 of the
ataff memo. In that example the only question is
whather or not & concededly dylng person ldentified
nis assallant. There being no question as to the
admissibility of the statement if it was made, I agree
that the problem 1s for the Jury. These cases differ
markedly from the ones I am talking about, where the
declaration is relevant, whoever made it, but admis-
sible only if the declarant was & particular person.

I realize that this analysls makes it posaible

for a party to determine with a little cunning

whether the admissibility of a statement will or

will not be for the court. Assume that D 1s in-

volved in a traffic accident at an intersection,

having got there on Wilshire Boulevard. Assume it 1is
his recollection that after the accident a bystander
gaid: "The light for Wilshire traffic was red,"




Oita A, Rases
Buslice

Histrict Court of Appeal
SStrte of California

Srare Luildiny, Tes Angivs

November 1, 1055

Professor John R. McDonough
Stanford, California

Page 4,

Agsume that P olffers evidence that the statement
viag made by D, If D wants to flght 1t out on the
factual conflict as he sees 1f, the question of
adnissibllilty would be for the Judge, on the other
hand he could slwmply deny having made the state-
ment without offering evidence that someone else
made it and 1¢ would then be up to the Jury to
consider whether D did or did not make the state-
ment, But what is so extraordinary about that? A
defendant in & criminal case, willing to perjure
himself, has the cholce of offering evidence that
a confession was coerced or claiming that he never
confessed.

2. With all due respect the staff memo puts
the cart before the horse where it appeals %o the
right to Jury trlal. The rules of evidence as we
Know them today and trial by jury as it eventually
developed were not lnvented by one genius 1n one day.
About 100 years or so ago the courts began to be
aware of the fact that if we are golng to have re-
atrictive rules of evldence the applicabllity of
which devnenda on the disputed facts, then trial by
Jury with all disputed facts submltted to the Jury,

 becomes, though not an impossibllity, at least hope~

lessly impractical and destructive of many of the
purposes for whlch the restrictive rules were created
in the first place. That 1s of course particularly
true in the Ileld of privileges, but certainly to
some exteni frue even when it comes %o hearsay. If
at least one of the reasons for the hearsay rule was
that an uneducated Jury cannot properly evaluate un-
sworn and unexamlned hearssy, surely a residue of
that rule must be the thought that once the jury has
heard the hearsay, it will not be able to dismiss it
from its wlnd, even though it makes a fact finding
thet makes the hearssy inadmissible. That, I submit




Ristrict Court of Appeal
Sotrte pf Golifieoia
State Builving, Kos Angeles

Oita . Blaus
Harotice NG‘Vﬂmber 1’ 1965

Professor John R. McDonough
Stanford, California

Pege 5.

is precisely the 1dea of Jackson v, Denno, so if
we are going to wave any constltutlona lags, I
think I am on the side of the angels, rather than
the stafr.

But I do not think that a congtitutional
problem i1s involved. The question is not whether
the parties are entitled to a right to trial bvy
Jury but whether such a right enconpasses having
the Jury pass on preliminary questions of fact on
which the admissibility of the evidence for techni-
cal reasong depends, With very few exceptions in
this state - such as the present California "humane"
rule on confessions, dying declarations and excited
utterances, it has always been the rule that such
questions are not for the Jury and whet gets me 1a
that the Code recognizes tnis even to the extent of
changing the California law with respect to the ex-
c¢eptlons Just mentioned, but in that cne littie area
of identity of hearsay declarants comes up with a
brand new herssy. This 1s like a drunk givinz up
Looze for dope.,

While it 1= not nec2s2ayy for my present
purpose Lo so insiot, I submit that the rule that
preliminary questions of fact - unless they go to
the relevancy snly - are for the Judge even applies
where the preliminary gueation is identical with
one of the ultimate questions in the lawsult, See
state v, Lee, 127 la., 1077, wheve the wnole question
wag whether the defendant at the counsel table was
Lee who had concededly done the killing and the trial
Judge would not permit Mrs. Lee to testify that the
defendant was not her husband - wives were incompetent
in those days - because on conflicting evidence he
belleved that she was married to the felleow in the
courtroom. He was upheld and most writers think he
was correct. (See 50 Harv.L.Rev. 392, 408.)




Histrict Conrt of Appenl
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3. ‘the Boyle v, dWiseman; Nu Car v, Traynor
dichotomy and Morgan's views about 1% have nothing
whatsoever to do with this problem., When the pro-
ponent tries Yo introduce secondary evidence cf a
document, because of itz ioss wlthout his fault, and
the opponent takeas the position that either the
document never csxizsted or that he has the orlginal
in the courtrcom and its contents are different from
the contents of the document of which proponent
offera to glve secondary evidence, there are two
dlstinct isclated proplens: 1. was the origlinal
1lost without fraud on the part of the proponent; and
2, did the originel ever exlist and, if 1t did, what
wag in 1it?

The anawer Lo the filrat problem Ilnvolves
the application of & Geehnleal rule of evidence, the
second problem 1a clegrly for the Jury. If we are
golng to foliow the orthodox rule any dispute as o
the firat provler must he resclved by the Judge.
Even though therc is evidence - and 1t may be evidence
which he believes -~ that the origlnal never exlsted,
for the purpose of this rullng he must assume that it
did. Whlle thiz szounds technical, 1t i3 precisely
the poslition baien by Prelesaor Morgan, by the Model
Code of Evifdence {4 H02 - sec comment) and by Uniform
Rule 70 {#). 7T cannot finé anything to correspond
in the Coisz, slthough Professor Chadbourn recommended
adoption of U.R.E. TC 52}. (5ee 6 Cal,L.Rev., Come
mission Report 160-61.) I therefcere assume that
section 455 applles to the preliminary question of
whether or not the original has been destroyed, even
though there he & questlion of fact whether 1t ever
existed. For Morgan's ratlonale of this rule see 40
Harvard lew Review, 420. Anyhow, nobody 1s fighting
nobody on this question and I don't know why the staff
memo brought it up.
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4. Accidenta of Forw will often decide
wWhethes you heve & prehlen of relsvaney only, or
ene of technical sdmissibllity, Thus i D is
charged witn drunk driving ard the guestion is
whether or not after the zceident it was D, or X,
his passenger wheo said: "I am loaded” the problem
is simply one of relevency. On the other hand, if
the problem is whether it was D or X who wrote the
unsigned statement: "Before the aceident D had
had 10 highballs', the statement is relevant whoe
ever made it but admisslible only if it was D.

5. I had originally Intended to go through
the varlous examples in the staff memo one by one,
but I think I would bore you tc tears if ¥ did. I
can teke the example on page seven and make my point:
This 1s & situation where after the accident a state-
ment purportedly written by D to the effect that D
was drlving too fast and was arunk, is in the court-
room. Before this statement can be sdmitted various
metters must be proved: 1. That it was made b
someone having persocnal knowledge, section 403 {ﬁ)
(2); and 2, that that scmeone is D (section 1220).
If 1t was & person who spoke from personal knowledge
the statement is clearly ralevant and only a prime
facle case ls necessary to zet {t into evidence, as
far as relevancy is concerned; but if there is a
dispute whether that persen i3 D, I say, but the Code
is to the contrary, this dispute must be resolved by
the court, OCtherwlse the Jury will inevitably hear
the statement, even if 1t ls later on instructed to
disregard 1t unless 1t is psatisfled that the writer
was D, The rule should be, that if the court finds
that D dld not write the statement, it i3 out for all
purposes., The fact that there 1s prima facle evi-
dence of authentlecatlon by D is heside the point,
slnce suthentication only goes to relevancy.




Histrict Canrt of Appeal
Stute b G arnie

S el . - : A
Erate Mottt os Bnales

Btio M. Teus
Buntice
November 1, 1965

Profeascr John R, McDonough
Stanford, Californis

Page 8.

Why get so excited about this? A lawyer who
has a notarized statement from & purported eyewitness
in his briefcase, but is unable tc preduce the witness
in court, has an authenticeted relevant statement
which will not get into evidence, unlesa & hearsay ex-
ception applies. %There is no reason why this state-
ment should go to the Jury if the proponent can make
ocut & weak prima facle case that it was againat the
witneas! pecuniary interest to make it, 1f the evi-
dence to the contrary ls overwhelming and helieved by
the trial Judge. 7The Code is in accord, because the
preliminary question here is not identity but interest.
All the language of the staff memo about depriving
someone of the right to Jjury trial is every blt as ap-
plicable to tha erample put.

On the other hand if the atatement is admitted
into evidence because the court finds that D made it,
there is nothing to preclude D from trying to convince
the Jury that he dld not make it, because naturally
guch evidence would detract from the weight of the
atatement, To be sure, the jury might atill attach
pome probative value to 1t -~ that depends on many other
factors - but this is not a very unigue situation.
Under the Code if the court finds a confesslon to have
baen voluntary, in zapite of confliecting evidence, the
defendant may Btill present hias evidence of coercion
to the Jury to affect the weight of the confesslon
(§ 406} but he i3 not entitled to an instruction that
i1t should be disregarded (§ 405 (b) {2)}.) Why no
second crack here, Af the staff memo thinks it 18 Bo
vital in cese of & written adwission of apeed after
an automoblle accident?

Throughout the staff memo the rhetorical
guestion is raised “why should D be prevented from
contesting the authenticity before the jury?' As I
have tried to show, if ch a dlspute as to the identity
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of the msker the statement is admitted, there 1ls
nothing to prevent the opponent from dlsputing the
authenticity to alffect the weight. He 1s slmply
not entitlied to an instruction that the Jjury should
disregard it altogether 17 its rinding of authore
ship is different from the judge®s. This ls true
with respect to &ll other preliminary questions of
fact and there is no reason for a8 diliferent ap-
proach here {§ 405 {b) {(2}.)

If the stotement 1s not admitied, there is
of course nothlng to present to the Jury concernlng
tte authorship. It is %hen the proponent who will
complain that authenticlty should te declded by the
jury. In order to persunde me that thia 1s a suf-
fielent reason foy deperting from the orthodox rule
of section 305, you would have to demonstrate that
when the dilspute concerns the aubhenticAlty of a hear-
say declaration that one particular gquestion of fact
is sc utterly Gifferent from any other gueatlon of
fact which may arise with respect to preliminary
questlions, that 1t dessrves different treatment it is
aimply pars of the game that svidence, admlissible
under a bechidcal rule A0 s preliminary fact exdsia,

48 not hesed by the jury 10 the Judgs s not peps

quntad of fthe oxistencs of thabt fact, The beast that

cap he el n defense of tidis rule hes slready been

pEld ¥ s oanG Mpephein T4 As 2 slimple rule.
Ik

A
ol

b=

£

e oo % 23 ap judgel are
narehner WhRn Jurord. £ e A% outa Doib
ways. dhe parbioulns o [Stage v, Lee]l shows 10
applied adversely t¢ & crininal dedendant. IU might
2qually have been used to bar vital testimony by the
same woman for the prosecution. Chviously 11 applies
tpdififerently to both szides of civil lltigations., It
tends to the consistent preservation and appllcation
of exclusilonary evidential principles.,” (ﬁo Harv. L.

Rev., p. #13.}
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i have already arrgnged to have lunch with
Joe Ball ané Dlck Keatinge to discuss thls. After
I started Lo write this letter to you, L kot one from
Joe Ball. Now I Xnow how Moses lelt when he saw the
Jews danclng around the golden calf, Joe thinks, if
I urderstand him correctly, that even preliminary
questions under sectlion 405 must be submitted to the
Jury if a question of credibllity of witnesses arlees,
I wet him briefly after receiving nis letler &nd ne
weans 1t,. Thus, I assume, he would subrli the
question whether a confessicn 1s admissible, Dbecause
alleged to be coerced, as & jury guestlon 1f the de-
fendant and the pollce officer differ in thelr
verasiona. I think the {ode is cleearly toc the contrary,
but I an rnot sure whether Joe thinks the Code 1s wrong
or whether he interprets it differently than 1 do.
Anyhow, as of this moment, he and I are about as far
apart on this epntire problsm &8 we can be, glnce he
does not believe in the correctness of the assumptlons
on which wmy whole arzurent was pAsed. 1 Dhave, nowever,
tried to lobby with Dick Keatinge to equal the fix,

Throwshoud tnds Llobier I bave sald tnat the
area I am talklng about is the only one where the
Code departa from ovthodoxy. Just for the record,
this may be an overatatement. Ubvicusly secltlons
1222 and 1223 admitting authorized admlsalons and c¢oO-
conspirators statementc are at least nrima facle
heretical, since the evidence is tc be admitted after
admission of evidence sufficlent "to sustain a find-
ing". Before I gzet too hot under the collar about 1t,
I want to do a little more thinking, but cannot re-
sist the temptation tc polnt ocut that as far as co=-
conapirators statements are concerned, Chadbourn's
recommendations concerning proof of the prellminary
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Honorable Otto M, Kaus
. District Court of Appeal
State Building
Los Angeles, California 80012

Dear Otto:

: In the course of the discussion of your letter before
the Law Revision Commiasion, I ventured a discussion on the concepts
of relevancy and admisaiblity as followsa: '

Relevancy must be determined by the court and if the |
evidence is excluded on this ground, the jury never hears it. Admissiblity :
is also determined by the court, but if admissibility depends upon existence j
of a preliminary fact, the court has the duty to determine if in the record :

there is such preliminary fact. The judge does not pass on the credibility
of witnesses in determining admissibility. Before a dying declaration can
be admitted, the proponent of the statement must undertake the burden of
proving that the declarant was at the time of the relevant declaration "under
a sense of impending death". If a witness testifies to facts, which if believed 1
by the trier of fact would require & conclusion that the declarant was under ‘
a genge of impending death, the court must (not may) admit the declaration
even though the opponent presents conipelling evidence that declarant was

not "under a sense of impending death'!, The trier of fact alone passes

on credibility of witnesses, The judge alone determines problems of t
admiasiblity and relevance,

. For example: Suppose a witness has testified that a
declarant, now dead, said, "I am about todie . . . get me a priest. .
I want to tell everything before I die. . ." and then proceeded to make a
dying declaration within the definition. The inference of "sense of impending
death" is compelled if this witness is telling the truth. But also assume

T
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that a police officer testifies at the same hearing that he was present at
the time and the decedent was unconscious and said nothing. If the police
officer is believed, the declarant was not under a sense of impending
death and the declaration is valueless,

Question: Does the judge pass upon the credibility of
the two witnesses and determine admissibility of this evidence? 1 submit
that the judge must admit the above hearsay declaration upon the foundation
as shown to be coneidered by the trier of fact even though the judge belleves
the police officer and disbelieves the foundation witness. 1 submit that the
judge cannot determine credibility when he determines relevance (§ 403) or
admisseibility (§ 405).

If the witnesa has testified to a foundation fact, the judge
is reatricted to determine quantum and not quality of evidence. He must
determine if any evidence 18 in the record from which a resaonable man
could find that the decedent was at the time of the declaration under a
sense of impending death, And if the jury disbelieves the foundation
witness and believes the opponent's police officer witness, as in the
above example, the jury must be instructed to diaregard the hearsay
statement. .

Sincerely yours,

’ | 5
(@f y o
Josr:‘i-"ﬁ At BALL

JAB:jw ,f'

J




TENTATIVE RECCMMENDATION

of the
CALTFORNIA LAW REVISICK COMMISSION
relating to
REVISION OF THE LVIDENCE CODE
In 1965, upon the recommendation of the Law Revision Commission, the

Legislature enacted a new California Evidence Code. The effective date of the

new code was postponed until January, 1967, in order to provide lawyers and ¢

Jndges with ample opportunity to become familiar with its provieions before

they were required to apply it in court, l
The Commission conterplated that as lawyers and judges became familiar

with the provisions of the Evidence Code, they would find some of 1its

prbvisions in need of clarification or revision, The Commission has solicited E

and welcomed suggestiocns relating to the Ev:ldenée Code, and it has carefully E

considered each suggestion it has received. In the light of the metters that

have been Dbrought to the Camission's attention, the Coemission recommends

the following revisions of the Evidence Code:
1. Section 402(b) now permits a hearing on the admissibility of a
confession in a criminal case to be heard in the presence of the jury if the ge-

fendent does not object. In the light of the considerations identified in

Jackson v. Denno, 378 U,S, 368 (1964), the provisions of Section h02(b) may not
.adequately protect the rights of the accused. To mset any objections based

on Jackson v. Denno, the section should be revised to require the preliminary

hearing on the admissibility of a confegeion in a cri:_uinal case to be held
out of the presence of the jury unless the defendant expressly walves his

right to the out-of-court hearing and such waiver is made a matter of record.




2, Section B13 recodifies the provision of Article I, Ssction 13, of
the California Constitution that permits - the court and counsel to comment
tpon a party's failure or refusal to deny or explain by his testimony the
evidence in the case against him, Section L12 exprésaea an analogous rule
that applies when a party produces wesker evidence when it is within his

pover to produce stronger. In Griffin v. Californias, 381 U,S. 763 (1965},

the United States Supreme Court held that such comment is in violation of a
criminal defendant's rights under the 14th Amendment to the United States
Constitution when the defendant's failure or refusal to testify is in the
exercise of his privilege to refuse to testify against himself,

In order that ﬁo one might be misled by the provisions of Sections 412 and
%13, they should be modified to indicate that there is a constitutional
limitation on the rules expressed.

3. The Evidence Code does not purport to codify all of the many common
law presumptions that are found in California law. The Evidence Code conteins
statutory presumptions that were formerly found in the Code of Civil Procedure
and & few common law presumptions that were identified clogely with the
statutory presumptions in the Code of Civil Procedure.

The Commission has determined that the Evidence Code should clarify the
vay in which its provisions on presumptions will spply to the doctrine of
res ipse loguitur because of the frequency with which that doctrine arises
in the cases,

The doctrine of res ipsa loguitur is a presumption within the meaning of
Evidence Code Section 600. Under existing California law, when the facts
giving rise to the doctrine of res ipsa loquitur have been established, "the
law requires" (Section 500} a finding of negligence unless the adverse party

-2e




makes & requisite contrary showing. Burr v. Sherwin Williams Gé:; 42 Cal.2d

682, 268 P.2d 1041 (195%). . Under existing California law, too, the doctrine

of res ipsa loquitur does not shift the burden of prgof. Hardin v. San Jose

City Lines, Inc., 41 Cal.2d 432, 260 P.2d 63 {1953). Accordingly, under

existing California law the doctripe of res ipsa loquitur seems to function
as an Evidence Code presumption affecting the burden of producing evidenﬁe.
See EVIDENCE CODE § 60k,
The cases considering res ipse logquitur suggest, however, that the doctrine
requires the adverse party to come forward with evidence not merely sﬁfficient

to sustain a finding but sufficient to balance the inference of negligence.

Hardin v. San Jose City Lines, Inc,, k1 cal.2d 432, 260 é.aa 63 (19531. If
this merely means that the trier of fact is to follcwr;ts usual proc?ﬁure in
balancing conflicting evidence--the party with the burden of proof wins on the
issue if the inferences arising from the evidence in hie favor preponderate in
convineing force, but the adverse party wina if they do.nct--then res ipsa
logquitur in the California cases functions exactly like an Evidence Code
presumption affecting the burden of producing avidence. If this means,
however, that the trier of fact must in some manner weigh the convincing force
of the adverse party's evidence against the legal requirement that negligence
be found, then the doctrine of res ipsa loguitur represents an ;solated
application of the former rule that a presumption is "evidence" to be weighed
against the conflicting evidepce. See the Corment to EVIDENCE CODE § 650.

The doctrine of res ipsa loquitur should be classified as a presumption
affecting the burden of producing evidence to‘elimingtg any.uncertainties
concerning the mammer in which it will function under the Dvidence Coﬁe.

Such a clasgificetion will also eliminate any possible vestiges of the

"presumption-is-evidence” doctrine that may now inhere .in it. As under
-3~




existing law, the finding of negligence is required when the facts giving rise
to the doctrine have been established unless the defendant comes forward with

contrary evidence. If the defendant comes forward with contrary evidence',

the trier of fact must then weigh the conflicting evidence--deciding for

the party relying on the doctrine if the inference of negligence preponderates
in convincing force, and deciding for the adverse party if it does not.

This classification accords with the purpose of the doctrine. Like
other presumptions affecting the burden of producing evidence, it is based
on an underlying logical inference; and "evidence of the nonexistence of the
presumed fact is so much more readily available to the party against whom
the presumption operates that he 1s not permitted to argue that the presumed
fact does not exist unless he is willing to produce such evidence." (cmment
to EVIDENCE CODE § 603.

4. Section 776 permits a party to csll the employee of an adverse party
and examine that employee as if under cross-examination.. Esgentially, this
merely meens that the examiner may use leading questions in his exsmination
(EVIDENCE CODE § 767); for the rule forbidding the impeachmert of one's own
witness has not been continued in the Evidence Code {EVIDENGE CODZ § 785).

If the party-employer then chooses to cross-e;camine the employee, the examina-
tion must be conducted as if it were a redirect examination, L._e_i 3y the
employer is ordinarily forbidden to use leading questions.

Under Code of Civil Procedure Section 2055, which Section 776 has super-
seded, the employer's examination of an employee exsmined by the adverse
party under its provisions could be conducted like a cross-examinstion. As
a general rule, this provi_sion of Section 2055 was undesirsble, for it
permitted an employer to lead an employee-witness even though the interests of
the employer and employee were virtually identical.- This provision of Section

“ho




2055 was desirable, however, in litigation between an employer and an employee.
In such litigation, the employee-witness vho is called by his co~employee ig
frequently an adverse witneas to the employer, and the employer should have
the rlght to ask the witness leading questions to the same extent that any
other party can cross-examine an sdverse ﬁitness.

Accordingly, Section 776 should be amended to restore to an employer-
party the right to use leading questions"in'éxnmining an employee-wifness
who is called to testify under Section 776 by co-employee.

5. BSection 1201 provides for the admission of "multiple hearaey."

The section should be reviged to clarify its meaning,

The Commission’s recommendations would be effectuated by the enactment

of the following measure'




An act to amend Sections 402, 412, 413, 776, and 1201 of, and to add Sections

414 and 646 to, the Evidence Code, relating to evidence.

The people of the State of California do emact as follows:

EECTION 1. Section 402 of the Evidence Code is amended to read:
402, (a) When the existencé of ; préliﬁﬁnary fact is
disputed, its existence of nﬁnexistence shzll be determined es
provided in this article,
(b) The court may hear and determine the guestion of the
admissibility of evidence out of the presence or hearing of the
Jury; but in a criminel action, the court shall hear and determine

the question of the admissibility of a confession or admission of the

defendant out of the presence of the jury if-any-pariy-so-requests

unless the defendant expressly wailves this requirement and his waiver is -

made a matter of record .

(¢) A ruling on the admissibility of evidence implies whatever
Tinding of fact is prerequisite thereto; a separste or formsl finding

is unnecessary unless required by statute.

Comment., This emendment to Section 402 is designed to provide a
¢riminal defendant with more adequate protection against the possible

prejudice that may result from holding & hearing on the admissibility of a

confession in the presence of the jury. Cf. Jackson v. Denno, 378 U.S, 368

(1964).




SEC. 2. Secticn 412 of the Dvidence Code is emended to read:

412, BSubject to Section 41k, if weaker and less satisfactory

evidence is offered when it was within the power of the party to
produce stronger and more satisifuctory-evidence, the evidence offerec

should be viewed with distrust,-

Cerrent. See the Comment to Section 41k,

-



SEC, 3. Section 413 of the Evidence Code is amended to read:

413, Subject to Section 414, in determining what inferences

to draw from the evidence or facts in the case against a party, the

trier of fact may consider, among other things, the party's failure

to explain or to deny by his tegtimony such evidence or facts in the
case against him, or his willful suppression of evidence.relafing

thereto, if such be the case,

Comment, See the Comment to Seetion 41b.




SEC. k. Section 41l is added to the Evidence Code, to read:
41k, Instructions given and comments made pursuant to Section
412 or 413 are subject to any limitations provided by the Constitution

of the United States or the State of Califormia.

Comment. Section L1k recognizes that the Comstitution of the United
States or the State of California may impose limitations on the types of
instructions that mey be given and the comments that may be made under

Sections 412 and 413. See Griffin v, California, 381 U,8. 763 (1965)

(unconstitutional to permit comment on a crimingl defendant's failure or
refusal to explain the evidence sgainst him when such failure or refusal is
based on the exercise of his constitutionsl right to refuse to testify against

himself). See also People v. Bostick, 62 Adv. Cel. 869 (1965)(The "ccument

of the prosecutor and the trial court's instruction herein [both relating

to criminal defendent's failure to testifyl each constituted error.“).




SEC. 5. Section 646 is added to the Evidence Code, to read:

646, A person is presumed to have negligently canged injury to
the person or property of another when:

{a) The injury was caused by an agency or instrumentality within
the exclusive pontrol of such person;

(b) The injury occurred in s manner that does not ordinarily
oceur in the absence of someone's negligence; and

(c) The injury would have occurred irrespective of any voluntary

action or contribution on the part of the person who sustained the injury.

Comment, Section 646 codifies the doctrine of res ipsa loguitur as that
doctrine has been developed in the California cases. The section follows

the formulation of the doctrine that was approved in Ybarra v. Spangard,

25 Cal.2d LB6, i5h P.2d 687 (1944) and has been followed in numerous cases

since Ybarra was decided; however, some of the language has been drawn from

Carpenter, Res Ipsa Loquitur: A Rejoinder to Professor Prosser, 10 £0.
CAL. L. REV, 467, 472 (1937).

Becauge Section E46 codifies the doctrine as a presumption, the establish-
ment of its elements by a plaintiff requires the trier of fact to f£ind the
defendant negligent unless the dsfendant comes forward with evidence of his
care. In this respect, Section 646 follows existing California law, See

Burr v, Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954). And

Section 646 also follows existing law in that it does not shift the burden

of proof to the defendant. See Hardin v. San Jose City Lines, Ine,, Ul Cal.2d

432, 260 P.2d 63 (1953). The defendant merely must come forward with svidence
of his care, If he does 80, the irier of fact decides the case just as it

does any other case with conflicting evidence. If the trier of fact is
«10-




persuaded that the inference of negligence preponderates in convincing force,
then it must find for the plaintiff. But if the inference of negligence
does not preponderate in convincing force--if the evidence of the defendant's
cgre at least balances the inference of negligence-~then the trier of fact

must find for the defendant. Cf. Hardin v. San Jose City Lines, Inec,, 41

Cal.2d 432, 260 P.2d 63 (1953).
At times the doctrine will coincide in a particular case with ancther
presumption or with another rule of law that requires the defendant to

discharge the burden of proof on the issue. See Prosser, Res Ipsa Logquitur

in California, 37 CALIF. L. REV, 183 {1949). In such cases the defendant

will have the burden of proof on iesues where res ipsa loquitur appears to
apply. HNevertheless, the only effect to be given the doctrine of res ipsa
loquitur itself is that prescribed by this section.

The fact that a plaintiff may not be able to establish all of the facts
giving rise to the presumption deces not necessarily mean that he has not
produced sufficient evidence of negligence to avoid a nonsuit. The rigorous
requirements of res ipsa loquitur are merely those that must be met to give
rise to a compelled conclusion {or presumption) of negligence in the absence
of contrary evidence, An inference of negligence may well be warranted
from evidence that does not establish all of the elements of res ipsa loguitur.

See Prosser, Res Ipsa Loquitur in California, 37 CALIF. L. REV, 183 (1949).

P I I




SEC. 6. Section 776 of the Evidence Code is amended to read:

776. {a) A party to the record of any civil action, or a
person identified with such s party, may be called and examined as
if under cross-examination by any adverse party at any time during
the presentation of evidence by the party calling the witness,

(v) A witness examined by a party under this section may be
crosg-examined by all other parties to the action in such 'order as
the court directs; but the witness may be examined only as if under
redirect examination by:

(1) In the case of a witness who is a party, his own counsel
and counsel for a party who is not adverse to the witness,

{2) In the case of a witness who is not a party, counsel for the
party with whom the witness is identified and counsel for a party who
1s not adverse to the party with whom the witness is identified.

Paragreph (2) of this subdivision does not require counsel for the party

with whom the witness is identified and counsel for a party who is

not adverse to the part' with whom the witness is identified fo examine

the witness as if under redirect examination when the party who called

the wi‘cne_as for examination under this section is also a person

identified with the same party with whom the witness is identified, or

is the personsl representative, heir, successor, or assignee of a

person identified with the same party with whom the witness is identified,

S——

(¢) TFor the purpose of this section, parties represented by the
same counsel are deemed to be a single party.
(d) For the purpose of this section, =a person is identified with

a party if he is:




(1) A person for whose immediate benefit the action is
Prosecuted or defended by the party.

(2} a director, officer, superintendent, member, agent,
employee, or managing agent of the party or of a person specified
in paragraph (1}, or any public employee of a public entity when
such public entity is the party.

(3) A person who was in any of the relationships specified in
paragraph {2) at the time of the act or omission giving rise to the
cause of action.

(4) A person who was in any of the relationships specified in

paragraph (2) at the time he obtained knowledge of the matter

concerning which he is sought to be examined under this section.

Comment., BSection 776 permits a party calling as e witness an employee
of, or someone similarly identified in interest with, an adverse party to

examine the witness as if under cross-examination, i,e,, to use leading

questions in his examination. Section 776 .requires the party whoge émployee

was thus called and examined to examine the witness as if under redirect,

315;, to refrein from the use of leading questions. If a party iz able to
persuade the court that the usual rule prescribed by Section 776 is not in
the interest of justice in a partigular case, the court may enlarge or
restrict the right to use leading questions as provided in Section 767,7
Section 776 is based on the premise that ordinarily a person who is
closely identified with a party should be exsmined in the same manner as a
party. As a general rule sﬁch a person will be adverse to anyone who is

suing the party with whose interest he is identified.
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Subdivision (b) has been amended because the premise upon which Section
776 1s based does not apply when the party calling the witness is also
closely identified with the adverse party; hence, the adverse rarty should
be entitled to the usual rights of a cross-examiner when he examines the
witness., For example, when an employee sues his employer and calls a co-
employee as a witness, there is no reason to assume that the witness ig
adverse to the employee-party and in sympathy with the employer-party. The
reverse 1is likely to be the case. The amendment to Section 776 will permit
the employer in such a situation to use leading questions in his cross-
examination of the witneass unless, as provided in Section 767, the adverse
party is able to persuade the ccurf that the interests of Justice, othervwise

require,

2k




SEC. 7. BSection 1201 of the Evidence Code is amended to read:

1201, A statement within the scope of an exception to the hearsay
rule is not inadmissible on the ground that the evidence of such
statement is hearsay evidence if ¢ke Buch hearsay evidence of-sueh
statement consists of one or more statements each of which neets the

requirements of an exception to the hearsay rule,

Comment, This amendment is designed to clarify the meaning of Section

1201 without changing its substantive effect,




