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#53 7/15/65
Pirst Supplement to Memorandum 65-41
Subject: Study Fo. 53(L) - Personsl Injury Dameges as Separate Property

For your information, the Uniform Contribution Among Tortfeasors Act
is ettached on pink paper. Assembly Bill Fo. 620 is attached on yellow
paper.

At the last session of the Legislature, Assembly Bill No. 620 was
introduced to broeden the right of a joint tortfeasor to cbtain contridution.
As we know, existing law permits a tortfeasor to obtain contribution only
from joint judgment tortfeasors., Assembly Bill No. 620 would have amended
the existing contribution statute to permit a tortfeasor to obtain eontribution
from a joint tortfeasor whether or not judgment were rendered against all or
any of the tortfeasors. The bill followed the Uniform Contribution Act to
a certain extent, but it omitted certain provisions. The State Bar opposed
the bill on the ground thet it went too far in permitting an independent
action for contribution without restriction, Specific objections were as
follows:

{1} This permits a series of independent asticns &n which
different verdicts may result.

{2) There is no period of limitations upon an independent action
for contribution. If the cause of action arises upon payment of more
than a Pro rata sharg it will apply to "old” aceidents, How far back
should this be nllowed?

(3) Where no action is pending or will be brought, should any
type of suit be required as a condition to assertion of & claim for
contribution without judgment? In this situation it would seem that
a right to contribution is not yet involved. There is not yet an
admitted tortfeasor seeking contrivution or an ascertained amount of
demages. o

(4) What of notice to an allegecl.;ioint sortfeasor who has neither
been joined by plaintiff nor sued by a joint tortfeasor?
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(5) This may result in a number of cases being filed which
would not otherwise be filed, i.e., encourages filings for contribu-
tions against other persons who have some remote connection with
the transaction or persons who were not joined by plaintiff for
their lack of finaneial ability, '

(6) This will tend to increase litigation and court congestion.
The law-suits in contribution will be just as complex as the original
law-suits would have been,

(7) Third party practice should be probed, i.e., is s cross-
complaint against a joint tortfessor (a) permitted; (b) to be
provided?

(8) This is not worth a slight improvement in equality at the
price of serious procedursl complexities and delays.

Some of the above objections apply to the limited contribution proposals
contained in the draft statute now before you. They are discussed below:

(1) This permits a series of independent actiong in which different

verdicts may result.

Section 184 of the draft statute permits an independent action for aon-
tribution to be brought. The statute does not specifically deal with the
problem of the binding force of the first judgment. The fact that an
independent action may be brought to establish the right to contribution i=s
not necessarily bad if the right to contribution is itself a worthwhile
right to create. But the provlem of differing judgments should be considered.

Under the Evidence Code, Section 1301, it seems likely that the first
Judgment would be at least admissible in the seeond action as evidence of any
fact essential to the first judgment.

Should the first judgment be evidence only, or should it conelusively

determine the liability of the first tortfeasor for purposes of later litigation?

Some hypothetical situations will illustrate the problems involved:
{a) Suppose P sues D for negligence. D defends on the ground that he

was not negligent. P recovers a judgment for $10,000. After paymert
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of the judgment, D now seeks contribution from T on the ground that Tts
concurrent negligence contributed to P's injury. Should T be able to defend
on the ground that, even though T was negligent, D was erroneously held
liable to P? In this situation, T's theory is that T may have been negligent
et D was not negligent, so T should not be reguired to contribute anything
to the payment D was erroneously required to make. We suggest that the g
theory is unjust. Even if D was erroneously required to pay, if T was in
fact negligent, he should be required to contribute.

(v) Suppose P sues D for assault, seeking both punitive and compensatory
damages. P also includes a negligence claim in case he cannot prove D's

intention. The jury returns a verdict for compensatory damages only, and

by special verdict finds D guilty of negligence and innocent of assault.

D now seeks contribution from T. T defends on the ground that D intentionally

injured P and, hence, is not entitled to comtribution. D argues that the
firat jury exonerated him from the claim of intentional injury and that this
determination should now be binding on T.

Here, we think that T should heve an opportunity to prove that the injury
was, in fact, intentiocnally inflicted. All that the first jury determined
was that P failed to prove intentionel injury., It made no difference
insofar ag the damages were concerned. The additicnal element of malice was
requisite to the awerding of punitive damages. P may not have litigated the
point vigorously, being interested primarily in the compensatory -damages.
Therefore, T should not be stuck with the determination made by the jury in D's
favor.

The situation is distinguisheble from that presented in example (a).

In that case, D must prove T's negligence contributed to P's injury in order
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to obtain contribution. Since tHat must be Proved, whether D also was
negligent should not be determinative of his right to contribution., If he
was and the first judgment was right, then contribution follows normally.
But if he was not, and the first judgment was wrong, it enhances the effect
of the error to deny him contribution from a person who was negligent and
respongible for the injuries.

Accordingly, we think that as a matter of principle, the first judgment
should be conclusive as to D's liability, but not conclusive in regard to any
Tacts found in D's favor. {OFf course, if there is no lisbility at all, there
is no question of contribution.)

What about the damages? Should the first Jjudgment conclugively establish
the amount of the damages to P, or should T be permitted to assert that P's
damages were in fact less than the amount of the first Judgment?

It can be argued that the first judgment should be conclusive, D had
every motive to litigate the demages to the utmost. D is not entitled to
contribution unless he actually pays the judgment--or at least more than his
prc rata sharg and his right to contribution is only to the extent of the
excess. Thus, there is little likelihood that the judgment will be collusgive.

On the other hand, under the law of indemnity generally, a judgment sgainst
the indemnitee is not conclusive on the indemnitor unless the indemnitor was
given notice of the first suit and an opportunity to defend. CIV. CODE § 2778.
Without such notice and opportunity, the judgment is merely evidence (as under
Evidence Code § 1301). Here, too, we think the judgment should be evidentiary
only., T should have his day in court on the amount of the damages. The igsue
is distinguishable from the issue of liability. There, it should maske no

difference to T if D is not in fact lisble, for T gets his day in court on his

i '




()

own liability in the contribution action. But T does not get his day in
court on the issue of damages unless it is given to him in the contribution
action,

Accordingly, we recommend that the first judgment be deemed conclusive
on the issue of D's liability only.

(2) There is no period of limitations upon an independent action for

contribution. If the cause of action arises upon payment of more than a

Pro rata share it will apply to "old" accidents. How far back should this

be allowed?
The statute of limitations problem is met by the Uniform Contribution
Act by providing that the independent action for contribution must be brought,
if at all, within one year after the day the first judgment becomes final.
The situation is similar to that where a joint tortfeasor has a right
of indemnity against another joint tortfeasor. No California cases have been
found discussing the statute of limitations problem in that context; but
language in some of the cases indicates that the basis of liability may be

contractual or quasi-contractusl. BSee, S.,F, Unified Sch, Dist. v. Cal, Bldg.

ete. Co., 162 Cal. App.2d 434, 328 p.2d 785 (1958). See also Conley & Sayre,

Rights of Indemnity As They Affect Ligbility Insurance, 13 HAST, L. J. 214

{1961). This would tend to indicate that the two-year statute of limitations
is applicable and that it runs from the date of the loss giving rise to the
right of indemnity, i.e., the date of payment,

Some argument can be made for either the Uniform Act statute of
limitations or a statute that begins to run on the date of payment.

The Uniform Act is based on the principle that it is desirable to settle
contribution liability as quickly as possible. A tortfeasor usually expects

that his liability for personal injury will be terminated if he is not sued
«5-




within one year of the injury. Extending his liability for contribution
beyond that period is necessary if an independent action for contribution

is to be permitted. But the extension should be regarded as exceptional and
should be curtailed to the extent possible. The Uniform Law Commissicners
thought that one year from the finality of the first judgment was a fair
compromise between the competing interests.

On the other hand, the first tort defendant may be unable to discharge
the first judgment within one year. Under the Uniform Act provision, if he
is unable to do so, he loses hig right to contribution; for his right to
contribution does not arise until payment. It can be argued, therefore, that
if the right to contribution is to be meaningful, the first defendant should
be able to seek contribution within one year after payment. Unfortunately,
this may result in the third party's tort liability being determined long
after the event.

Possibly there is a compromise solution. The statute might require the
action for contribution to be brought within one year after the finality of
the first judgment but forbid execution until actual payment. The situation
would then be snalogous to that where the original judgment is against both
tortfeasors., There, the right to contribution is established by the original
Jjudgment, but contribution is unenforceable until the defendant seeking
contribution has paid more than his pro yata thare of the lisbility,

{3) Where no action is pending or will be brought, should eny type of

suit be required as a condition to asserticn of a claim for contribution

without Judgment? In this situation it would seem that a right to contribution

is not yet involved. There is not yet an admitted tortfessor seeking contri-

bution or an agcertained amount of damages,
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Objection {3) may not be raised here, because the draft statute does
not permit contribution without a judgment. The objection does raise the
question, however, whether the right of contribution should exist in the
absence of a judgment, The Uniform Act permits contribution without judgment.
We omitted provisions for contribution under such circumstances hecause of the
complexity they would add to the statute. The lack of a right to contribution
without judement does not seriously prejudice anyone, because a defendant who
wants to preserve his right to contribution may stipulate to a judgment
against him. Such a stipulation does not prejudice the third party, for his
liability must be made out independently before his contribution can be
compelled.

(4) what of notice to an alleged joint tortfeasor who has neither been

joined by plaintiff nor sued by a joint tortfeasor?

Under the proposals we have made, we think the third party is adeguately
protected even though he has no notice of the original litigation, His fault
must be made out independently before he can be compelled to contribute.

{5) This may result in a mumber of cases being filed which wowld not

otherwise be filed, i.e., encourages filings for contributions against other

persons who have some remote connection with the transaction or persons who

were not joined by plaintiff for their lack of financial ability.

This objection seems inapplicable to the limited right to contribution
establisghed by the draft statute,

(6) This will tend to increase litigation and court congestion. The

law-suits in contribution will be just as complex as the original law-suits

would have been.

(8) This is not worth a slight improvement in equality at the price

of serious procedural complexities and delays.
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(6) and (8) are basic objections to contribution generally.

(7} Third party practice should be probed, i.e., is s cross-complaint

against a joint tortfeasor (a) permitted; (b) to be provided?

Our draft statute provides for a third party practice by cross-complaint,

and it has ample precedent in the cases.

To meet the objections discussed above, we suggest that Section 184 of

the draft’ statute be amended as follows:

184, (a) The right to obtain contribution from the spouse of the
injured person, as provided in Section 183, may be claimed by cross-complaint
against the spouse in the action brought by the injured person or may be
claimed in an independent action against such gpouse,

{b) An independent action to have the spouse of the injured person

adjudged a joint torifeasor shall be brought, if at all, within one year after

the judgment in the action brought by the injured person becomes final,

{c¢) In an independent action to have the spouse of the injured person

adjudged a joint tortfeasor, the judement in the action brought by the injured

person shall conclusively establish the liability of the defendant to the

injured person, but it shall not be given conclusive effect as to the amount

of the damages sustained by the injured person,

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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" UNIFORM CONTRIBUTION AMONG TORTFEASORS

An Act concerning tonﬁiﬁt;ﬁoﬁ;;mﬁng' tortfeasors, release of
. - tortfeasors, procedure cnabling recovery of contribution,
£, and making _uni‘fu_rmrthe.vlaw with reference thereto. .
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. Right to Contribution. . .
Pro Rata Shares. :
Enforcement. T

Release or Covenant Not to Sue. -
Uniformity of Interpretation.

. Short Title.
‘Severability. - L
' Time of Taking Effect.
Be it enacted «oonnnenen, , -

‘ § 1. [Right te Contribution].—(a) Except as otherwise pro-
vided in this Act, where two or more persons become jointly or
severally liable in tort for the same injury to person or property
“or for the same wrongful death, there is a right of contribution
among them even ‘though judgment has not been recovered
against all or any of them. : S e

- {b).’The right of contribution exists only in favor of a tort-
. feasor who has paid more than his pro rata share of the common
~. . lability, and his total recovery is limited to the amount paid by
him in excess of his pro rata share. No tortfeasor is compell
‘to make contribution beyon his own pro rata share of the entire
- " {c) There is no right of contribution in favor of any tortfeasor
who has intentionally {wilfully or wantonly] caused or contrib-
_‘uted to the injury or wrongful death. : Sl
47 ¢d) A tortfeasor who enters into a settlement with a claimant
is not entitled to recover contribution from another tortfeasor
‘whose liability for the injury or wrongful death is not extin-
. -guished by the settlement nor in respect to any amount paid in

‘a settlement which is in excess of what was reasonable,
: "f;ﬁe_) A lisbility insurer, who by payment has discharged in
full or in part the liability of a tortfeasor and has thereby dis-
_ ‘charged in full its obligation as insurer, is subrogated to the
- ‘tortieasor’s right of contribution to the extent of the amount it
_has paid in excess of the tortfeasor’s pro rata share of the com-
. "mon liability. This provision does not limit or impair any right
* “of subrogation arising from any other relationship. R
~2{f) This Act does not impair any right of indemnity under
. ‘existing law.. Where one tortfeasor 1s entitled to indemnity from
“another, the right of the indemnity obligee is for indemnity and
_not contribution, and the indemnity obligor is not entitled to
- contribution from the cbligée for any portion of his indemnity
- obligation. e
- (g) This Act shall not apply to breaches of trust or of other
. fduciary obligation. ' S T

g
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- § 2 [Pro Rata Shares].—In determining the pro rata shares

.'of .tortfeasors in the entire liability (a) their relative d §
. ;fault shall not be considered; (b) if equity raquires theegr::fl‘eg-

tive liability of some as a group shall constitute z single share;
;ra.'n:l {:3 pfy;inqiples of equity applicable to contribuﬁonggi'cnaan;

‘§ 3, [Enforcement].—(a) Whether or not judgmént has
heen entered in an action against two or more tortfeasors for the

* game injury or wrongful death, contribution may be enforced by
. . i ‘ t

separate action. . o

 {b) Where a judgment has been entered in an action against
two or more tortfeasors for the same injury or wrongful death,
contribution may be enforced in that action by indgment in fa-
vor of one against other judgment defendaats by motion upon

_ ‘notice to all parties to the action.

© (¢} H there is a judgment for the injury or wrongful death
against the tortfeasor secking contribution, any separaie action
by him to enforce contribution must be commenced within one
year after the judgment has become final by lapse of time for
appeal or after appellate review. : oL
(d) If there is no judgment for the injury or wrongful death
against the tortfeasor seeking contribution, hi right of contribu-
tion is barred unless he has either (1) discharged by payment
the common liability within the statute of limitations period ap-
plicable to claimant’s right of action against him and has com-
menced his action for contribution within one year after pay-
ment, or {2) agreed while action is pending against him to dis-
charge the common liability and has within one year after the
agreement paid the liability and commenced his action for con-
tribution. o ‘ R
(e} The recovery of a judgment for an injury or wrongful
death against one tortfeasor does not of itself discharge the oth-~
er tortieasors from liability for the injury or wrongful death un-
Tess the judgment is satished. The satisfaction of the judgment
does not impair any right of contribution. - L
{(f) The judgment of the court in determining the liability of
the several defendants to the claimant for an injury or wr
death shall be binding as among such defendants in determining
their right to contribution. S ' R

| § [Reléase or Covenant Not to Sue).—When a release or
%-covenant not to sue or not to enforce judgment is given in

_ faith to one of two or more persons liable in tort for the same

injury or the same wrongful death: [ It
- {a) It does not discharge any of the other tortfeasors from
Rability for the injury or wrongiul death unless its terms so pro-

- vide; but it reduces the claim against the others to the extent

“of any amount stipulated by the release or the covenant, ar in
“the amount of the consideration paid for it, whichever is the

‘gb). Tt discharges the tortfeasor to whom it is given from all
iability for contribution to any other tortfeaser. o aar
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CALIFORNIA LEGISEATURE—19¢65 REGULAR (GENERAL) SESSION

ASSEMBLY BILL No. 620

Introduced by Assemblymen Willson, Stevens,
Denlemejian, and McMillan

January 27, 1965

EEFEREED TO COMMITTEE ON RULES

An get to omend Sections 875, 876, 877, 878, und to repeal Bec-
ton 880 of the Code of Civil Procedure, relating to con-
tribufion among joint and several {orifeasors.

»

The people of the Siate of Californie do enact as follpws:

Secrien 1. Section 875 of the Code of Civil Procedure is
amended to read :

875, (a) Where a meopey jadament kas beer pondered luwn
or more persons hecome jointly amainst twe or msobe defen
dunts i a tort petion theve ghall be or severally Wable in fort
for the seme dnjury to person or property or for the same
wrongful death, there 48 a right of contribution among them
which shall arise when one torffeasor hus discharged the come
mon Labilily or has poid more then his pro rata share thereof,
#3 hercinafler provaded whether or nol judgment has been
rendered ayainst all or any of them in an aclion on the fort.

b=t 40 00 =3 T O e U0 RO
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) LEGISLATIVE COUNSEL'S DIGEST

A 620, as introdueed, Willsen {Rls. ). Contribution among tortfeasors.

Amends Sees, BT5, 876, 877, 878, repeals See, 880, C.C.T.

Broadens right of contributions among joint and several tortfeasors, including
liabﬂitydiuaurers of guch tortfeasors, mow limited to cases where judgment has beag
recovered.

Provides, ns to cases where, after effective date of bill, one tortfeasor (er his
lability ingorer) bas discharged common liability or has paid more than his pro
rata share thal right of contribution shall exist whether or not judgment has been
rendered, Permits, as to such cases, brisging of separate action to enforee right
of contributioa, whether or not judgment rendered, a3 well as retnining present
procedures for enforcement of eight where there is judgment, Specifies, as to such
capes, that recovery of judgment for injury or wrengful dexth against one tortfemser
does not of itgelf discharge the other tortfenscrs from liability for the injury or
wrongful death unless the judgment e satisfied and that satisfaction of the judgment
does mot impair any right of contribution. Specities that judygments of the court in
determining the liabiiity of the several defendants te the ¢lzimant for an injury or
wrengful death ehall be binding as among such defendants in determining their
right to contribution.
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{b} Sunch right of contribution shall be administered in ae-
cordance with the principles of equity.

fe) Such right of contribution wax be erdoreed only after
ene torticaser bus by pagwment, divehurpoed the joint judgment
&hﬁsﬁa&ém&r&tﬁ&hh&ﬁj&?&%ﬂh&&t—h&*ﬁﬁf—lﬁﬁh&llbﬁ
limited to the exeess so paid over the pro rata share of the
person s¢ paying and in no event shall avy tortfeasor be com-
pelled to make contribution beyond his own pro rata share of
the entive judgment- common labelity.

{d) There shall be 1o right of contribution in favor of any
tortieasor who has intentionally injured the injured person.

(e) A lability insurer who by payment has discharged the
commeon labllity of a tortieasor judgment debior dhall be sub-
rogated to his right of eontribution.

{f) This title shall not impair any right of indemnity ander
existing law, and where one torifeasor judement debtor is en-
titled to indemnity from auother, there shall be no right of
contribution between them.

(g} This title shall not impair the right of a plaintiff to
satisfy a judgment in full as against any tortieasor judgment
debtor.

Bee. 2. Section 876 of said code is amended to read :

876, (a} The pro rata share of each tortleasor judgment
dektor shall be determined by dividing the entire jadgwment
common labilify equally among all of them.

{b) Where one or more persons are hedd liable solely for
the tort of one of themn or of another, as in the case of the
lsbility of a master for the tort of his servant, they shall con-
tribute a single pro rata share, as to which there may be
indemnity bet“ een thein.

See. 3. Bection 877 of said code is amended to read:

877. Where a release, disinissal with or without prejudice,
or 2 vovenant not to sue or not to enforce judgment is given in
good faith befere werehet op judwment to one or more of a
number of torifeasors claimed to be liable for the same tort _

{a) It shall not discharge any other such tortfeasor from
linbility woless its terms so prmude, but it shall reduce the
claims against the others in the amount stipulated by the re-
lease, the dismissal or the covenant, or in the amoant of the
consideration paid for it whichever is the greater; and

(b} it shail discharge the tortfeasor to whom it is given
from all Lability for any contribution to any vther tortfeasors.

See. 4. Section 878 of said code is amended toread:

A78. Judowment for econizibntion ma¥ be entered by ome
torticuser judgment debtor against other tortlenpor judgment
debtors by motion upen netive: Netiee of such motion whall be
melﬁﬂfﬂe@m%eaetmwmemdmg%p}aﬁmﬂw
pleintifie; at leost 10 davs befurs the hepring thereon: Sueh
aeties sial be avesmpanied by an affidevit setting forth eny
nformation whieh the meving porty miy heve 63 1o the asuets
o defendants available for setinfaction of the judgment o
alaim for eontribution-
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(8) Whether or not judgment has been entered in an action
sgainst twe or more fortfeasors for the sawme fnjury or wrong.
ful death, contribution may be enforced by separale aclion.

{b) Where a judgment has been endered in an action egminst
two or wmore torifeasors for the same snjury or wrongful death,
¢ judgment For contribution may be enfered by one such tort-
feusor judgment debtor egainst the ciher lortfeasor judgment
debtors by motion wpon nolice. Notice of such motion shall be
given to all parties in the action, sncluding the plaintif or
plaintiffs, at least ten (10) doys before the hearing thereon.
Sueh nofice shall be accompanied by on affidavit setting forth
any information which the moving party may have as fo the
assets of defendants evailoble for satisfaction of the judgment
or clatm for contribution. :

{e) The recovery of a judgment for an tnjury or wrongful
death egainst vne torifeasor does not of tself discharge the
other tortfegsors from Uability for the imjury or wrongful
death wunless the judgment is setisfied. The selisfaction of the
judgment does not impair any right of contribution.

(d)} The judgment of the court in delermining the Habulity
of the several defendanis to the claimant for an injury or
wrongful death shall be binding as among such defendonis in
determininyg their right to contribution.

8ee. 5. Section 850 of sgid eode is hereby repealed.

890, Thin title shadl beesine effective as to enuses of aetion
acerning ok o niter Jonuary b 3955

Sgo. 6. The amendments to Section B75, 876, B77, and 878
of the Code of Uivil Procednre contained in this act shall he
operative only in cases where one tortfeasor discharges a
common liability or pays more than his pro rata share thereof
after the cffective date of this act. In other cases these sections
as they read before amendment shall continge to be applieable.
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