#49 6/1/65
Memorandum 65=30

Subject: Study No. 49 - Rights of Unlicensed Contractor

Attached 1s a copy of the research study prepared by our consultant
on this topie.

The staff recommends that this topic be dropped from our agenda.
We do not believe that the topic is one that is suitable for a Commission
recommendation. As noted in the research study at page 9, "the California
courts have avoided forfeiture in a large mumber of cases." See pages
9-12.

In this connection, 1t should be noted that Section 10136 of the
Business and Professions Code provides:

10136. No person engaged in the buainess or acting in the

capacity of a real estate broker or a real estate salesman with-

in this state shall bring or maintain any action in the courts

of this state for the collection of compensation for the perform-

ance of any of the acts mentioned in this article without alleg-

ing and proving that he was a duly licensed real estate broker or

real estate salesman at the time the alleged cause of action

arose.

If the Commission belleves that thie topic iz a suitable one for
a Coemission recommendation, the possible solutions identified by the
research consultant are set out on pages 18-21 of the Research Btudy.

Respeactfully submitted,

Jchn H. DeMoully
Executive Becretary
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IN GENERAL

Most states have lomg required such professional p;eople as dentlsts,
lawyers, doctors, etc., to be licensed. Moreover, licensing schemes covering
pecple engaged in various occupetions such ss plumbers, electricians, ete.,
have been in effect since 1885.1 Howvever, the licensing of contractors did
not begin until a reletively recent date., The first statute was passed in
North Carolina in 1925.2 Todey cﬁntractors are required to be licensed in
19 statea,3including California. Statutes licensing contractors are Justified
on the ground that they are necessary to protect the public and building
industry from incompetent, ilnexperienced, unlawful and fraudulent acts of
bullding contra.ctors.s It has alsc been asgerted that these statutes protect
the building industry from the evils of "cut-throat" campetition.s

Ilicense leglislation covering coniractors was first enacted in Californi=z
in 1929.? This statute has been amended on several occﬁaions since that time.
While Californisa was not the initial state to impose restrictions on
contractors, the Californis legielation was among the first, and it has been
used as a model by cother states. The constitutionaelity of the California

8
reguirements has been sustalned.

THE CALIPORNIA LICENSING LAW

In order to understand the problems raised by the topic under atudy it
ig neceasary, or at least desireble, to mentlon some of the general aspects
of the Californiea contractors licensing stetutes. An eppreciation of the
scheme will also make for a clesrer understanding of such recommendations as
are subsequently made.

The California statutes, unlike those found in some states, cover all
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kinds of contractors. Section 7026 of the Businese and Professions Code
defines a contractor in this way:

The term contractor for the purposes of this chapter is synonymous
with the term "builder" and, within the meening of this chepter, a
contractor is any perscn, who undertakes to or offers to undertake
to or purports to have the capacity to underteke to or submit a

bid to, or does himself or by or through others, construct, alter,
repeir, add to, subtract from, lmprove, move, wreck or demolish

any bullding, highway, road, rallrced, excavation or other structure,
project, development or improvement, or to do any part thereof,
inciuding the erection of secaffolding or other structures or works
in connection therewith. The term contractor includes subcontractor and
specialty contractor.

Not only must each person who engages in the capacity of a contractor

have & license, but two licensed individusls must have en sdditionsl license

9
for engaging in & Joint venture, partnership, ete.

The sdministraetion of the Californis statutes is exercised by a
Contractor's State License Board composed of seven licensed people who are

actively engaged in the contracting business, and who have been in business

for five years preceding their appoinment.m '
An gpplicant is required to submit a written epplication to the 1:~oa:.r'c‘il1

accompanied by an application fee of $15.12The application must include &

description of the applicent's contracting business, = designation of the

category in which a license 1s desired, and relevent compsny names,
i3
addresses, etc.
14
Each applicant is required to possess "good character” and must show

“such degree of experience, and such general knowledge of the building,
safety, health and lien lesws of the State and of the rudimentary administrative
principles of the contracting business as the board deems necessery for the
safety and protection of the :public."ls

The board is authorized to conduect an investigation of the applicant,

16
and he is reguired to take an examination.

-




()

The license must be renewed each year. Feilure to renew within s
prescribed period is ceuse for suspension of the 1i.<:<=.~nse.lT

The Contractor's State License Board is given the power, along with
many others, to revoke or suspend = lécense for variocus acts such as breach
of contract, lack of diligence, etc.l If a license is revcked or suspended
the board may require the posting of & bond not exceeding 31,000 when
application is thereafter made for & new 1icense.19

The board may conduct investigations against licensees upcn its own
motion and must do so vhen there is a verified complaint filed.aGBroaﬂ.

21
disciplinery powers are at the disposal of the board.

CONSTITUTLTONAL LIMITATIONS CON LICENSING

Although the right to enter a proféssion or occupation is one guaranteed
by the due process clause of the Fourteenth Amendment, this right is not wn-
qualified. It is subject to such reasonsble conditicne or restrictions as
might be imposed by the states under their police powers. {onsequently, the
right of engaging in an occypation or profession must be balanced against the
duty of the state to protect the health, safety, morals and general welfare
of the people.

The purpoge of licensing depends upon the meture of the public
interest involved. Thus, plumbing contractors are required to be licensed
in order to protect the health of the people; whereas, the purpose of the
contractor-licensing statutes is to protect against pecuniary loss resulting
from fraud, breach of contract or poor workmanship. But unless some public
interest is served, a licensing reguirement is viclative of the guarsntees
of the due process clause.gamsewhere it hes been held that statutes requiring

23 2k 25 26
painters, mascne, heating contractors and paper hangers to be licensed are
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not constituticonal. In California, however, people engaged in these trades
along with interior decorators, landscape gardeners, well~drillers, etc.
mst get licenses. The possibility of abuses among certain tradesmen in
California has obviously been mede the ground for regulating most of the
trades or occupetions. Is such extensive legislation consistent with the
Constitution? Or, on the other hend, is the Legislature's decisicn cn the
desirebllity of such stetutes to be deemed conclusive?

Apparently the Supreme Court of the United States has never ruled on
the validity of contractor licensing statutes. However, there have been
cases upholding the validity of anslogous requiremnts.zTAa previously
noted, it has been held in California that the California statutes are
valiﬂ.EBIt is guestioneble whether the older cases, mentioned above, holding
certain statutes to be invalid would be followed today. As long as there
is an assumption of the likelihcod of fraud, btreach of contract or poor
workmenship on the part of contractors, there is little doubt about their

being sustained,

ADOPTION OF SECTION 7031

The California Code provides that "any person who acts in the capacity
of a contractor without a license, and any perslon who consplres with ancther
person to viclate any of the provisions of this chapter, is guilty of a
misdemeanor. "29

In 1931 a further statute imposing sanctions on the unlicensed
contractor was adopted. Minor smendments to this statute have been made
several times. Until the last seseion of the Legislature, Bection 7031 read

a3 follows:

No person engaged in the business or acting in the capacity of a
contractor, may bring or maintsin any action in any court of this

ko




State for the collection of compensgation for the performance of

any act or contract for which a license is reguired by this

chapter without alleging and proving that he wes a duly licensed

contractor at =11 times during the performance of such act or

contract.

Generally speaking, the effect of Section 703l is to deny recovery to
an unlicensed contractor.

Section TO68 of the Business and Professions Code requires e licensee
to notify the board within 10 days of the deperture from employment of his
managing employee. In the event this notice is not given the contractor’s
license is ipso facteo suspended. In 8 recent case 8 licensee contracted to
perform certain work. During the performance of the contract the managing
employee left the employ of the llicensee. HNotice of this fact was not given,
nor was a replacement made within a year as required by stetute. After the
compietion of the work suit was brought on a note given me the final payment
on the contract. The court held thet slnce the contractor was anot duly 1i-
censed at all times. during the performance of the contract, there could be no

O
recover:y.3 The forfeiture imposed on the contractor in this cage resulted
in an amendment to Section 7031 by the 1957 legislature. The amendment
oopgisted, of vddition of the following:

Until the expiration of six months from the date of a suspension of

a license pursuent to Section 7068, the provisions of this section

do not apply to any person whose license was suspended pursuant to

Section 7068 for failure to notify the registrar within the 10-day

period, if such failure was due to inadvertence.3l

All states having contractor-licensing statutes impose criminel sanctions

32
on the unllcensed contractor. Moreover, most courts refuse to allow the
unlicensed cantractor to recover on the illegal contract, or in quesi-
33 34
contract. However, there are only two states, other than California, that
heve speciflic statubtes demying recovery o an unlicensed contracter.

There is no record showing the origin of the legislation.
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SPECIFIC ISSUE INVOLVED IN STUDY

The purpose of this study is to determine whether Section TO31 of the
Business and Frofessions Code should be further revised or repealed. The
problem involved in this study varies greatly from the type of investigations
generally made to determine the desirability and effectiveness of a statute.
For the most part, the issue raised by Seetion 7031 iz whether there is
unjust enrichment when recovery is denied. Specifically the issues are
whether it ie fair to impose & camplete forfeiture on one violating the
license law and whether such a harsh sanction is necessary for the enforcement

of the appiicable license statutes.

PURPOSE OF SECTION 7031

The primery purpose of the statute under study is to assure the
protection and safety of the public.BSSpecifically, it was adopted tec protect
the public from incompetent or untrustworthy contractors. The Contractor's
State License Board 1s of the opinion that Section 7031 "is actually the
teeth in the contractor's license law in that 1t acts as a deterrent to
violations of & criminal neture and therefore places this sgency in a better
posiiion to regulate the industry pursuant to the statutes."36

RECOVERY ON ILLEGAL CONTRACTS

Section 7031l is, for the most part, expressive of the law followed in
the United States even in the absence of a specific statute. Under this
prevailing rule the unlicensed contractor, salong with other unlicensed persouns,
37

is denled recovery on the contract, a8 well as in gquasi-contract. - There-
fore, generally speeking, Section 7031 does not drasticailly chenge the law

that would be followed in the absence of it.
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The California courts have indicated in numerocus cases thet an agreement
entered into by an unlicensed contractor is illegel. However, there is doubt
in this state about the degree of il%ega.lity. At times the courts speak of
the contract being illegal and voi&3while at other times it is said to bs

39
rerely malum prohibitum. But irrespective of whether the agreement is malum

in se or malum prohibitum Section TO31 provides that there is to be no

recovery by an unlicensed contractor. Consequently, the problem of recovery
by an unlicensed perscon in Californis dces not pose the difficuities
encountered in other states. For example, 1t is not necessary to determine
whether the California license laws are reguletory or revenue—raising.ho}tor
is there a.n{ question about recovery for an cecasional or isolated act in
this state. lLikew:Lse the statute eliminates the difficulty of determining
recovery where the contractor was licensed for part of the time that he was
performing.

Another difference between the law applied In other states and the
provisions of Section TO31 is that elsewhere the courts welght the equities
and often allow qQuasi-contrectual recovery in order to avoid forreiture.hz

This is not always poesible under the Californls statute.

APPLICATION CF SECTICN 7031
Section TO3l provides that nc person may bring an acticn to collect for
the performance of an act for which a license is required unlese he alleges
and proves thet he was a duly licensed comtractor et all times during the
performance of the contract. Under this provision relief has been denied
in suits brought on the contract by an uniicensed contractor.hsLikewise , 1t
has been held that suit could not be maintaiwned by an assignee of a ncte

given an unlicensed contractor in peyment. Nor can there be recovery by an

_Tq




unlicensad contractor in quasi-con‘hract.hsTh.e stetute slso has the effect
of preventing the foreclosure of a mechanic's lien.hsl-breover, it 1s setiled
that Section TO31 is a bar to the enforcement of an arbitration award sought
by an unlicensed ;g:me::-scm.!ﬁr

The denial of compensation under Section 7031l has led to some seemingly
inequitable situations. Among the more drastic ones are the following:

(1) Even though an unlicensed contractor completely peri’ormshshis side
of & contract and has received no payment, he is denied recovery.

(2) A partnership has been denied the entire contrect price for its
full performance because of the failure to obtalin a partnership license, even
though one of the partners was apparently a qualified contra.etor.hg

(3) A contractor whose license was suspended during performance for
fallure to notify the board within the proper time of the disassocistion of
the managing employee, as required by Section 7068 of the Business and
Professions Code, was denied recovery even though his license was thereafter
renewed.so'l‘he unfair eircumstances arising cut of the last case prompted the
1957 amendment %o the statute under study.SIAs noted previously, the amendment

extends the time for giving notice where the maneging employee ceases employment.
There are cther situations that are apt to arise in which relief could
not be had because of the requirements of Section 7031. The resultling for-
feitures would appear to be a high penalty to impose upon the contractor.
The following are examples:
(1) Ssuppose that & contractor mistakenly believes that he has complied
with the licensing requiremsnte. Assume that upon lesrning of his misteke
just after he started work under a contract, he complies with the statutory
provisions., Under Section TO31 there could be no recovery for the work

52
performed before the license was cbtained nor for that done efterwards.
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(2) A contractor vhose license is suspended or expires after he has
substentially performed his contractual obligations would go without relief
vecause of Section TO3l.

(3) The right to sue is also abrogated vhere two licensed individuals
do work as a contractor without teking out a pertnership license.ﬁa&

(4) Suppose a licensed contractor agrees to construct 2 bullding. When
the building is nearly complete his license is revoked, suspended or expires.
There could be no recovery for the work done before or after this time.

Assume that the contractor consults with the other party and by mutual
agreement the work is continued. Under Section 7031 the contractor eould
not meintain an action.sa

(5} If en innocent cwner contrects with an unlicensed contractor for
the construction of a structure, the owner could apparently sue the contractor
for improper perfcrmancesﬁven though the contractor could not maintein en

action for compensation. Eowwir in such e case the contractor could set
off the value of his services.” &

JUDICIAL AMELIORATION OF SECTION 7031
Totsl or partial forfeiture results from precluding an unlicensed

contractor from bringing an action. It is well-known that courts abhor
forfeitures and they are astute to discover grounds for avoiding them
whenever possible. The language of Section 7031 leaves the impression that
there is 1lttle room for exceptions. However, the California courts have
avoided forfeiture in a large number of cases. In fact, there mre more
reported cases in which the statute has been circumvented than there are
denying recovery. The courts have employed a mumber of devices to avoid
forfeiture by the contractor and the corresponding windfall that would go to

the cother party.




The most frequently used technique for preventing forfeiture under
Section TO3L is to find that the person was an employee, or supervisor, and
not a contractor.ss'rhe distinction between these two categories is not at
all cleer-cubt. In fact, there appears to be no apparent difference, practically
speaking. As would be expected, a large number of factors hgve been discussed
by the courts in deciding the issue such as: method of compensation,
responsibility to subcontrectors and material men, right of supervision and
whether the party was in the independent business of contracting. However,
there is one Fact that appears to influence the courts in these cases more
than eny other. This significent issue is whether the party held himself out
as being a licensed contractor. If he did not, he is allowed to recover.

This is & most tenuous basis upon which to determine whether there should be

a forfeiture under Section T031. But the result 18 not entirely irreconcilable
if one pauses to consider tbe pemalty that would be inflicted by finding the
party to be a contractor. At the same time the parties in these cages appear
to be contractors under Section T026.

In other cases the courts have found that there was merely e sale or an
agreement to provide mabterials and services rather than agreement to perform
a job on a contract basis. Sales are not coveresd by the license laws.sTI am
unable to £ind eny basis upon which to Justify the results in this group of
esses. There is no difference between an agreement to perform a job for a
contract price and cne to furnish labor and goods for a gpecified sum. The
cages impress me as being in disregard of the contractor-licensing statutes.

Although the facts indicate a clear violation of the license statutes,
there are several cases in which it has been found that there could be

58
recovery because there was substaniial complience with the statutes. In
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citizens State Bank v. Gentry, the contractor's license expired while the

work was in progress, but was renewed in the name of a corporation privately
owned by the contractor and bearing his name. It was held +hat the action

wae not barred in that there hed been substantial compliance with the

licensing sgta.tutes. The same result was reached in Gattl v. Highland Park
Builders, where licensed contractors conducted s partnership and failed to
secure a partnership license. A contractor was also permitted to recover on

61
the basis of substaentisl compliance in Qddo v, Hedde oven though he was not

properly licensed to do contracting work. In each of the cases mentioned
it wes emphesized that it would tm inequitable to deny recovery. Perhaps
this might be so. However, in each of the cases the decision was contrary
to the clear and positive language of the statutes. There can be no
gubgtantiel complisnce with a clearly worded statute. The reguirements are
either met, or else are not complied with.sefrhe reasoning employed in these
cases would appear to be equally applicable in every instance where g person
acting in good faith, or imnocently, has failed to comply with the existing
statutes. These cases indicate that the courts are reluctant to impose the
harsh penalty imposed under Secticn T031. Apert from this, there is no basis
upon which the cases can be reconciled.

Tn several cases it has been held that the statute does not bar a sult
by an unlicensed subcontractor against an unlicensed general contra.ctnr.saThe
reascn assigned for this is that the statute was designed for the protection
and safety of the public and that purpese 1s not involved in such an action.
Similar reasoning was used to permit onesza.rtner of an uniicensed partnership
Pirm to sue the other for an sccounting. Lastly, there are two cases in which
the unlicensed contractor wes the defendant rather than the plaintiff. It was
held in both cases that Section 7031 did not apply in such a situation. The

plaintiff was not permitted to recover back money paid to the contractor in
-11-
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Comet Theatre Enterprises v. Cartwright. 2 In Marshall v. Von Za.lnlcvma.:=.1:,66 the

contractor was allowed to set off the value of his services when sued by the
owner for defective performance. However, there is no justification in the
license statutes for these decisgions.
COMMENT ON SECTION 7031

The writer is well sware of the need for sdequate license laws. At the
same time he eppreciates the necessity of having adequate sanctions to impose
on those failing to comply with such legislation. However, it is not believed
that there is need for so drastic a penalty as that prescribed by Section 7O31.

&7

Tt is therefore recommended that Section 703l be revised. The reasons for
this conclusion are set out below.

(1) Any time that the cases in which exceptions to & rule are applied
exceed those in which the rule is applied there is ; grave question of the
desirabllity and effectiveness of the law. As noted previously, the California
courts have construed and epplied Section 7031 in such a way that the policy
underlying the ststute has been greatly undermined. Avoidanpce of the for-
feiture prescribed by the enactment on & broad scale clearly indicates that
the courts regard the provision as too hersh. Each exception that is mede
denotes that the statute is opposed to justice and public policy.

The recent addition to the statufe by the 1957 Legislature likewise
indicetes that it is unreasonable.68 It can be fairly assumed that this
smendment is but a beginning of a series of stetutory changes that might be
made from time to time when inequitable situations arise.

(2) On mumerous occasions it hes been stated that Section 7031 is for the
protection of the public. There is a question whether the imposition of such &
severe penslty is needed to protect the public. There are several other safe-

guards which should be adequate:
-12-
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d.

By the code, contracting without a license is a criminal
offense for which sanctions can be imposed.GQIt would

appear from the published statistics that too little use
is b;éng made of the criminal section of the contractors’

lawv. If there were more prosecutions, unlicensed pecple

would be deterred from violating the law.

Under the possible modifications of Section TO31 d&is-
cussed later, the penslty which would result would nec
doubt be sufficient to deter violations of the license
law without the more severe forfeiture presently calléd
for being imposed. Even if ocur present statute were
repealed, unlicensed persons would often be demied
relief by the Californis courts in accordance with the
general rules thet prevail el&:e'i'rhere.TOEL
The owner has his contract and tort remedies that he can
emplcy in the event of nonperformance. Irrespective of
whether the contractor is licensed, he is sublect to contract
or tort cross-claims.for defective performances. However,

it should be noted tbhat there is Jjudicial doubt as to the
sufficiency of remedies under the general law for
incompetency and breach of cuntract.?l

Moreover, the owner enjoys protection under the municipal
building codes. Under these laws permits are necessary,

plans must be approved and various inspectlons are required.

(3) The penalty imposed on the unlicensed contractor by Sectiom 7031

does not accrue to the benefit of the publie, but to the owmer.

-13-
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Ordinarily, a penalty which is assessed against one goes to the government
and thus the public is thereby benefited. Since the license statutes are

for the protection of the public, and not individuals, one would expect any
penalty for viclation thereof to go to the State. But such is not true under
Section TO31. It is the individual rather than the public that is benefited.
A public statute imposes a complete forfeiture which in effect is given an

individual, yet it is the public that is supposedly being protected.

(4) In effect, the statute results in wnjust enrichment of the person
with whom the contractor deals. Section 7031 takes property from one class
of persons and gratuitously bestows it on ancther without hope of redress.
The unlicensed contractor masy do his work as well as the licensed one., 1In
such a case the cvmer has no cause for complaint. BPBut in the event that the
recipient decides to aveoid his obligation, the unlicensed person is left
without a remedy. Therefore, the person failing to abide by the licensing
requirements performs work st his own risk. He relies for performance upon
the good faith of the other party. The contractor's noncompliance seems
slmost harmless and the real defrauder appears to be the owner who is
enriching himeelf at the expense of the unlicensed contractor. While
certainly justice requires a penalty to fit the offense, the enforcement of
& license statute should not require a large forfeiture that can only benefit
a repudisting owmer. Therefore, the issue is whether it is sounder policy
to declare a disproporticnate forfeiture to aid in the enforcement of the

license lawe or whether it is better to permit some sort of recovery in order
to avold eprichment by a repudiating owner.

(5) If there is to be a rule of forfeiture for failure to have a

license, it might be better to leave the matter to the courts to decide on
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a case to case basig., It is the general rule in the United States that a
party to an illegel contract cannct recover thereon if he is in pari
d.elicto.TaAs has been pointed out, under this rule relief is denied by the
courts on a contract made in violation of a licensing statute; thus, Section
7031 is to some extent expressive of the general law on the topic.Taa While
recognizing the duty to demy recovery in order to aid in the enforcement of
the licensing lawe, the courts are at the same time reluctant to impose a
Porfeiture. Consequently, the courts have developed numerous exceptions to
the common law rule that there can be no recovery cn an illegal centract.
Under these exceptions equiteble results not possible wnder a specific statute
like Section TO31 can be reached. It is true that the California courts have
made numerous exceptions to the spplication of the California nc-action
statute. However, there are instances in which recovery is allowed elsewhere
which is not possible in the face of Section TO3l. wWhile courts will nct
generally allow recovery on an illegal comtract, they nonetheless often will
allow quasi-contractual recovery.73The conflict between the ineguities
involved in denying an unlicensed contractor of a just fee under a contract
after full and satisfactory performance for failure to obtain a license, and
the need for a Pirm license lsw to protect the often unwary public has
fr?quently made fully rational results difficult to reach. Even though it
1s’difricult to say just when relief is available under the common law rule,
the general conditions governing such relief are stated as follows:

Among the factors which are or may be of importeance in determining

whether restitution will be granted are the following: (1) whether

the compleinant's conduct involved serious moral turpitude; (2) the

closeness of the wrongful conduct to the transaction; (3) whether

the compisinant was in & superior or subservient position to the

recipient; (4) bow great a forfelture would ensue from a fallure

to give relief; (5) whether a denial of relief would tend to
discourage similar iliegal trensactions.Th
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But this relief would not be available in California. Thus, if a
licensed contractor begins work on a structure and innocently permits his
license to expire during performance there could be no recovery by virtue

of Section TO31l. Some courts would no doubt ellow quasi-contractual recovery

75
under such circumstances.

76
The unfairness involved in Shields v. Shoaff is in point. It will be

recalled that in this case the licensee's license wes automatically suspended
during the performance of a contract because he innocently failed to give
proper noticeTzf the-departwe of his managing employee. Since Section 7031
provides for forfeiture wien the contracter is not licensed throughout
performance, the court denied recovery. - In the absence of the Californis
statute the court probably would have allowed recovery in quasl-contract. -
Yet this was not possible because of the broed mandate of Section TO3L. A
legislative a:gendment was necessary to prevent subsequent Inequities along
these lines.T

Another example in which recovery is sometimes glven is where a person
performs an isolated or single act.?gnften it is heye stated that since he
is not carrying on business, rellef is to be given. Yet deniel of recovery

for an isolated act is specifically covered in the Californie statute.

Should the questioﬁ of forfeiture be decided by the courts, in the
light of the moral turpitude of the parties, innocence of the parties,
public harm involved, severity of the forfeiturc that would result from a
denial of relief, etc.? Or else should new legislation be enacted?

{6) It is doubtful whether Section 703l elds substantially in the
enforcement of the contractor licensing laws. One can reasonably suspect

that those who are harmed most by denying relief to unlicensed persons are the
-16-




poor, innocent, well-meaning artisans, who are seeking a2 means of livelihood.
In fact, the Contractor's State Iicenee Board has gtated that "the viclators
are mainly newcomers to the State and those who hope to make extrs money by
entering into ccontractor's contrazcts as a profitable side line.“8
undoubtedly, the Legislature was aware that these people are the most frequent
violators.sl
Would such people be encouraged to violate the license laws if the no-

action statute were modified? The writer doubts if the pumber of violetions
would inecrease even though the State Contractor’s License Boerd regards
Section 7031 ag ". . . the teeth in the contractor's license law in that it
acts as a deterrent to viclations of a criminel nasture and therefore places
thie agency in a better position to regulate the industry pursuant to the
Btatutesﬂala Moreover, it should be noted that the contracting work per-
formed by such people does not usually involve any perticular skills. There-
fore, this raises the propriety of ocur licensing scheme. This is not to say
that our license statutes are unsound, however, there is an indication that
the courts are not disposed towasrds applying the license statutes to persons
who perform occasional work that does not involve any particular skill.82
Assuming the velidity of this point it seems that the wrongdoer in such a
transaction is the owner who never hes any intention to pay or who uses
Section TO31 to avoid payment. As between the owner end the unlicensed
contractor here, which one deserves consideration?

~{7) Iicenses are required for engaging in various end mumerous activi-
ties. However, in only a& few instances do we find specific statutes stating
there can be no recovery without a license. If most of the licensing

statutes can be enforced without the aid of a no-action statute, why should
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not the same be true with the cortractor provieions?

(8) The writer agrees that a party who is in pari delicto should not be

permitted to recover for lsbor or services rendered under a contract that
involves a serious degree of illegality or moral turpitude. Thus, & rhysi-
cian who practices without a license may probably endanger the health of the
people. Likewise, the morals of society would be endangered if prostitution
or illegal cohebitastion egreements were enforced. In these instances, the
extent of illegality is serious. Such is not true where cne violates the
contractor-license lews. The degrée of 1llegality here is slight. While a
person should not be encouraged to violate license laws, a complete for-
feiture does not appear to be called for when the degree of harm or illegal-
ity is not great. At any rate, this is e matter that should be dependent upon

the particular facts of a given transaction.

POSSIBLE SOLUTIONS

Previously, I stated that Section TO3l should be modified. The reasons
for this recommendation have been set forth on the preceding pages. Assuming
that = change is desirable, what are the alternatives?

{1) One alternstive ie to repeal Section TO31 and thereby leave the
question of recovery to the courte. This would mean that relief would be
granted in some cases and refused in others, depending on the various factors
1nvolved.83 Tous, the courts could consider the merits of each particular
case and avoid unresscnable forfeitures. Morecver, relief could be limited
to the deserving against whom the public needs no protection. As already
mentioned, relief, however, would often be denied in accordance with the
genersl principles covering illegal contracta.au 8ince there are only 2

statesa5 other than California that have statutes similar to Section TO31l, its
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repeal would place unlicensed contractors in the same position in Califormnia

that they are in in other states. Moreover, the unlicensed contractor would

be placed in the same position as most other unlicensed persons in California.

(2} A second alternative is the edoption of a statute providing for

gome measure of quasi-contractual recovery. There are two posaibilities

here:

&a.

Section TO31 could be modified sc as to allow quasi-contractual
recovery for unlicensed contractors. I am not aware of any such
statute having been asdopted by any state. However, in those
states that do not have forfeiture statutes recovery 1ls often
given on the basis of the general restitution principles. Relief
in these states is no doubt more restricted than it would be
under & statute specificelly authorizing relief in quasi-contract.
A possible statute could be worded as follows:

No person engeged in the business or acting in the capacity

of a contractor may recover more than the reasonable value

of the services and goods furnished in connection with the

performance of any act or contract for which & license is

required by this Chapter, without alleging and proving

that he was & duly licensed contractor at all times during

the performance of such act or contract.
A second type of quasi-contractual recovery could be provided for.
Rether than giving quasi-contraciual recovery for services and
goode furnished, the unlicensed contractor could be awarded compen-
gation for the goods provided, but no*t for the services rendered.
It should be noted thet the guestion of recovery under such a
statute would vary drastically according to the type of work per-
formed. Thus, if the contract called for the construction of a
house and the contractor were to furnish the materials, he would
recover anywhere from 25% to 50% of the value or cost. Om the
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other hand, if only services were to be performed, such as
under an excevating contract, the contractor would be entitled
to little, if anything. However, such = gtatute would partially
prevent unjust enrichment and at the same time would subject the
contractor to a forfeiture for his failure to comply with the
license laws. To my knowledge there is no statute meking this
distinction in the United States. However, this is a distinc-
tion that is made by the Restatement of Restitution in certain
eﬂ.t:ua.‘ci.-::nns.aEs Below is a possible statute which reflects the
points made ebove:

No person engeged in the businese or acting in the

capacity of a contractor may recover more than the

cost or market value, whichever is less, of goods

furnished in comnection with the performance of any

act or contract for which a license ie required by

this Chapter, witbout alleging and proving that he

was & duly licensed contractor et all times during

the performance of such act or contract.

(3) Section 7031 could be modified in yet another way. A statute which
provides for a penalty of & fixed percentage of the contract price could be
enacted. This solution has been informally suggested by several people. Such
a statute would go far towards eliminating the total windfail which the owmer
presently gets and at the same time the penalty involved would deter viola-
tions of the appliceble license law. Again, however, I do not know of the
existence of such a statute or of one similar to it. Therefore, the only
suthority for thie scheme of legislation is the suggestions made by interested
perscns.

Assuming the desirsbility of this propositlon, what percentage of forfelture
should be provided? This is a matter on which differences of opinion can
reasonably exist. Ten percent would perhaps be too asmell and thus would be of
slight, if any, deterrent value. On the other hard, the imposition of & larger
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penalty would result in a great windfall to the owner. Forfelture of 20%
of the contract price, or value, seems a more satisfactory figure. Below is
a proposed statute along these lines:

No person engaged in the business or acting in the

capacity of a contractor may recover more than eighty

(80) percent of the contract price, or value in the

event of no agreement on compensation, for the per-

formance of eny act or contract for which a license

is required by this Chapter, without eileging and

proving thet he was a duly licensed contractor at all

times during the performence of such act or contract.

RECOMMERDATICNS

I strongly recommend the modification of Section 7031. The penalty
provided thereunder is too severe as dlscussed previocusly.

A legislative solution is preferred to a judicial one. If the iesue is
left to the courta, it will take a long time for e scheme of recovery to be
worked out. Moreover, since there are so many factors and intangibles
involved in this type of problem, there would be a great degree of uncertainty.
And lastly, since the license laws are of legislative origin, the rights of
a party who violates them should be determined by the lLegislature.

There is no authority for either of the proposed modifications mentioned
above. Thus, we are not able to benefit from the experience of others.
Therefore, the choice between the three remeining alternatives is a difficult
one to meke. I recommend a statute which would limit the unlicensed con-
tractor's recovery to 80% of the agreed price, or of the value of the work.
Care must be taken so as not to reward the contractor who fails to camply
with the licensing lawe. A statute giving quasi-contractual recovery for
goods and services would tend to favor unduly the uniicensed party. Such
generous treatment would perhaps encourage viclation of the applicable lawe.

While justice would appear to require scme recovery so as to prevent forfeiture,
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ﬁhe proposal that the contractor's right be limited to the market value or
cost of goods or materiels furnished is perhaps too harsh. As rentioned
above, there would be no recovery for certain work, and only s small
recovery {percentage wise) for other types under such a statute. A statute
authorizing recovery of 80% of the agreed price would prevent the windfall
or unjust enrichment which now occurs under Section 7031. At the same time
the penalty of 20% would probably be severe enough to deter violations of
the Californis licensing laws.

Would the suggested modifiestion place unlicensed contractors in &
better position than other unlicensed persons such as lawyers, doctors,
etc.? The answer is obviously yes, however the situation would not be as
drastic es it might first appear. The agreed price under a construction
or repair contract is usually much greater than it is in other contracts
made by unlicensed people. Hence the degree of forfeiture ie greater
under an agreement made by an unlicensed contractor. Moreover the
degree of illegality is not nearly as great where work ie performed by an
unlicensed contractor as it is where services are rendered by an unlicensed
lawyer or doetor.87 In sddition the public is protected against incom-
petent contractors by the local bullding codes which reguire permits,
inspections, etc. There is no similar protection egainst incompetent and
fraudulent doctors, lawyers, accountants, etc. Ard lastly, as previously
noted, little if any specisl skill is reguired for many constructicn
contracts. This cannot be said of the work or services rendered by other

pecple who are required to be licensed.
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