#34(1) 5/10/65
Memorandum 65-21
Subject: Btudy No. 34{L) - Kew BEvidence Code
Attorneys for the Southern Pacifie Campany bave expressed consers
over the change made by the Evidence Code in the law now declared in
Section 2055 of the Code of Civil Procedure. Prior to 1957, the last
sentence of Seetion 2055 read:
Such witness [ witness called under Section 2055}, when so called
may be examined by his own counsel, but only as tc the matters
testified to on such examinmation.
In 1957, this sentence was revised as follows:
Bueh-witness A party , when so called, may be examined by his
ovm counsel, tut only as to the matters testified to on such
examination.
A witness cther than a party, when sc called, may be cross-

examined by counsel for a party adverse to the party calling such
witness, but only 82 1o matters testified to on such examination.

Counsel for Southern Pacific advise us thgt the reason for the amendment was
to alleviate a problem erising in employer~-employee litigation. When an
employee is suing his employer for his injuries, his fellow employees are
not really adverse to his position, they are his fellow workers and fellow
union mewbers. Frequently they are poker-buddies as well. Yet, under
Section 2055 as it read prior to 1957, counsel for the plaintiff employee
could cross-examine all of these fellow employees while counsel for the
corporate defendant was barred on his cross-examination of the same witness
from asking leading questions. The 1957 amendment removed the restriction
from the corporate defendant in such a situation, and it permits a witness
other than a party to be cross-examined as if under cross-examination by
a1} yarties,

The change made by the 1957 amendment has not beem perpetuated 1ln the
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Evidence Code. The 1957 amendment went too far in solving the problem
that exieted under the former law. Under the 1957 amendment, a corporate
defendant may always use leading questions in cross-examining a witness
called under Section 2055, even when the litigation is between the defendant
and a third party, and the employee called under Section 2055 ig really
ldentified in interest with the defendant. Hence, in the recodification
of Section 2055 in Bvidence Code Section 776, the Commission omitted the
change made in the 1957 amendment. Instead, the Commission placed Section
767 in the Evidence Code to permit the court to restrict the use of leading
guestions whenever the witness appears to be willing to be led by the examiner.
Whether the examination is cross or direct examination, Section 767 empowers
the court to prohibit the use of leading gquestions.

The rallroad attorneys do not believe this is a sufficient solution
to the problem. The normal rule under Evidence Code Section 776 is that
the corporate defendant cannot use leading questions when examining its
own employee who has been calied under Section 2055. The corporate defendant
mat show some justification for the use of leading questions, and the need
for such examination is freguently not apparent to judges who are not familiar
with this kind of litigation or with the issues in the particular case. The
rallroad attorneys would prefer that the normel rule be that the corporate
defendant does have a right to full cross-examination of its own employee
called under Section 77¢ in employee-employer litigation and that the
plaintiff-employee's counsel should be required to show under Section 767 that
the use of leading guestions should be restricted.

The railroad attorneys would like to have an amendment to Section 776
that would permit an employer-defendant to cross-examine its employees who

are called under Section 776 by an employee-plaintiff in employee-employer




litlgation. There are two ways of accomplighing this result. First,
subdivision (d){2) can be amended to provide that an employee of a party

15 not "identified with the party” for the purpose of Section 776 in
litigation between another employee of the party and the party-employer.
This amendment would deprive an employee~plaintiff of the right to call

a fellow employee under Section 776. Instead, the employee-plaintiff

would be required to call his fellow employee as his own witness. The only
restriction this would impose upon the examination would be the restriction
of Section 767 on the use of leading questions. In an appropriate case,
the court could allow the employee-plaintiff to use leading questions on
this direct examination.

This amendment would bring the California rule into harmony with & rule
being adopted in an increasing number of jurisdictions. In an snnotation
appearing in 38 A.L.R.2d4 952, a number of cases are collected where it is
held that the court mey prohibit the use of leading questions on cross-
examination where the witrness is friendly or biased in favor cof the cross-
examiner. The supplemental decisions to this annotation indicate that an
increasing number of jurisdictions are following this rule.

Another means of meeting the corporate defendant's problem is to amend
subdivision (b)(2) to make it inapplicable in employer-employee litigation.
This would preserve the right of a plaintiff-employee to cross-examine a
fellow employee under Section 776 and to use leading guestions in doing so
unless prohibited by the court under Section 767. But this revision would
give the defendant employer a right to cross-examine the employee also.

The normal rule on both examinations would be that leading guestions are
permiegible; however, the court in the interest of justice could restrict
the use of leading questions on either examination pursuant to Section 767.
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This amendment would bring the California rule into harmony with the
rule adopted by the Arizona Supreme Court in construing a statute similar

to Section 776. The case is J. & B. Motors v. Margolils, 257 P.2d 588

(Ariz. 1953). There, a former employee was suing the corporate employer
for commissions and bonuses earned during the employment. Plaintiff-employee
called the defendant's presldent and secretary-treasurer as adverse witnesses
under Arizona's equivalent of Section 776. Arizona's statute gives a party
the right to call an adverse party, or his employee, and to examine him with
leading guestions. The statute thenh glves the adverse party the right to
crosg-examine the withess even when the witness is the adverse party himself.
The trial court prohibited defendant's counsel from using leading questions
on such cross-examination. The Supreme Court affirmed. It held that the
norme] rule in Arizona prior to the adoption of the statute was that the
trial judge could prohibit the use of leading questions on cross-examinstion
where the witness was friendly or biased in favor of the examiner. The
adoption of the statute in no way altered this rule. Hence, it was not
error for the trial judge to prohibit the defendant's counsel from using
leading questions in cross-examinlng the defendant®s president and secretary-
treasurer. Thus, under the Arizona statute, the plaintiff-employee may lead
the employee-witness, and the employer normally has the usual rights of a
crogss~examiner; but where the witness is willing to be led by the cross-ex-
amining employer, the use of leading questions can be prohibited.

Set forth below are amendments designed to effectuate these alternative
solutione:

AMENLCMENT NO. 1
T76. (d) For the purpose of this section, a person is

identified with & party if he is:

* * * * *
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(2) A airector, officer, superintendent, member, agent,
employee, or managing agent of the party or of a person specified
in paragraph (1), or any public employee of a public entity when

such public entity is the party. A person in any of the relation-

ships specified in this paragraph is not identified with the party

when the action is between the party and another yerson in any of such

relationships with the party.

AMENIMENT NO. 2

776. (b) A witness examined by a party under this section may
be cross-examined by all other parties to the action in such order
a8 the court directs; but the witness may be examined only as if under
redirect examination by:

(1) 1In the case of a witness who is a party, his own counsel
and counsel for a party who is not adverse to the witness.

(2) In the case of = witness who is not a party, counsel for
the party with whom the witness is identified and counsel for a party
who is not adverse to the party with whom the witness is identified.

The limitations in this paragraph do not apply when the sction is

between the party with whom the witness is identified and another

person who is identified with the party.

Because the Evidence Code bill has been passed by both houses, it is

not feasible to amend the Evidence Code bill itself. Accordingly, if the
Commission believes that either of the above amendments is desirable, it

will be necessary to use another bill to amend Section 776 of the Evidence

We do not believe that it would be difficult to find such a bill

available. The only question is whether the Commission should sponsor the

additiconal amendment.

Respectfully submitted,

Joseph B. Harvey,
Asgistant Executive Secretary




