#34 2/3/65
First Supplement to Memorandum 65-4
Subjeet: Study No. 34(L) - Evidence Code

The joint committee of the Conference of Cal ifornia Judges
and the Judicial Council made numerous suggegtions for the revision
of the Evidence Code. For the most part, the drafting changes were
made for Commission consideration as possible improvements and were
not made as indications of vitally needed changes. The principsal
memorandum identifies by asterisk the four changes the judges thought
were of substantial importance. Nonetheless, the remaining suggestions
should be considered, and meny of them should be approved.

The steff recommends that the following policy be adopted toward
revisions suggested by the judges and toward changes suggested by others
as well: Drafting changes should be made only if the change would make
& significant improvement in the code. At the time of the Commigsion
meeting, the code will have been reviewed in detsil by an Assembly
subcormittee and as a whole by both the Assembly and Senate Judiciary
Committees, Revision of the code, therefore, should be held to the
minimm so that it will not become necessary for the committees to go
completely over the bill again,

The following memorandum sets forth all of the propesed changes that
we believe merit serious consideration under the foregoing standard. The
memorandum includes the emendments made by the Commission et the last
meeting together with necessary changes in the Comments. If a revised
Comment does not appear, it is because we think no revision is necessery.,
Changes that we think should be made in the light of the suggestions made

by the judges and the Trial Practice Committee of the San Frencisco Bar
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are also included. The memorandum slso includes a discussion of matters
raised by the Attorney General that were not reasolved at the last meeting.

Section 12
We recormend the following amendment:

12. (a) This code shall become operative on January 1, 1967,
and it shall govern proceedings in actions brought on or after that
date and else , except as provided in subdivision (b), further
proceedings in actions pending on that date.

b) Subject to subdivision {¢), a trial commenced before Janua
1, 1967, shall not be governed by this code. For the pwrpose of this
section:

A trial is cammenced when the first witness is sworn or the
Tirst exhibit is admitted into evidence and is terminated when the
issue upon which such evidence is received is submitted to the trier of
fact, A new trial, or a separate trial of & different issue, commanced
on or after January 1, 1967, shall be governed by this code. ]
(2) If an appeal is taken from & ruling made at & trial commrenced
before Jan 1, 1967, the appellate court shall = the law ,

applicable at the time of the commencement of the trial.

FEETG) The provisions of Brmencgrent of the HiaL etion 900)
relating to privileges shall govern any claim of privilege made after
December 31, 1966,

Comment. The delay=d operative date Provides time for California
judges and attorneys to become familiar with the code before it goes into
effect, |

Subdivision (a) makes it clear that the Evidence Code governs sll
trials commenced after December 31, 1966,

Under subdivision (b}, a trial that has actually commenced prior
to the operetive date of the code will continue toc be governed by the
rules of evidence (except privileges) applicable at the commencement of
the trial. Thus, if the trial court maites a ruling on the admission of
evidence in a trial commenced prior to January 1, 1967, such ruling is
nct affected by the enactment of the Evidence Code; if an appeal is
taken from the ruling, Section 12 requires the appellate court to apply
the law applicable at the commencement of the trial. VOn the-other hand,
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any ruling made by the trial court on the admission of evidence in s

trial commenced after December 31, 1966, is governed by the Evidence

Code, even if a previous trial of the same sction was coomenced prior

to that date,

Under subdivision (c) all claims of privilege made after December

31, 1966, are governed by the Evidence Code in order that there might

be no delay in providing protection to the important reletionships

and interests that are protected by the privileges division.

We have heard this recommendgtlon Irco the judges, the Department of
Public Vorks, and the State Bar, In wview of this weight of opindon, we

suggest the above revision.

Section 165
We recommend the following smendment:

165, "Oath" includes affirmation or declaration under
penalty of perjury .

Section 230
We recommend the following emendment:

230. "Statute" includes a treaty and a constitutional
provision ef-ithe-Constitubion .

Section 311
We recommend the following smendment:

311. (a) Determination of the law of a fersign-matiom-er
a public entity in-a-fereigr-natien is a question ef law te ba
determined in the manner provided in Division 4 (commencing with
Section b50).

{b) If sueh the law ,¢ 4 forelgn nation or a state obher
than this State, or a public entity in & Forelrnk natlon or &
ctate other than this State, 1is applicable and the cowrt is
unable to determine it, the court may, as the cnds of Justige
require, either: 3




{1} Apply the law of this State if the court can do so
consistently with the Constitution of the United States and
the Constitution of this State; or
(2) Dismiss the action without prejudice or, in the
case of & reviewing court, remand the case to the trial
court with directions to dismiss the action without prejudice,
Comment., Joaofar as it relates to the law of foreign nations,
Section 311 restates the substance of snd supersedes the last paragrapp
of Section 1875 of the Code of Civil Procedure. The provisions of “
Section 311 relating to the law of sister states reflect existing, but
uncodified, California law, BSee, e.g., Cagnon Co. v, Nevada Desert Inp,

45 cal,2d 448, Lsk, 289 P.2d W66, W71 (1955).

The court may be unable to determine the appliceble foreign or
sister state law because the parties have not provided the court with
sufficient information to make such determination. If it  appears that
the partiee may be able to obtain such information, the court may, of
course, grant the parties additional time within which to obtain such
information and make it available toc the court. But when all sources
of informetion az to the spplicable foreign or sister state law are
exhausted and the eourt is unable to determine it, Section 311 provides

the rule that governs the disposition of the case.
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& 353. Effect of erreneous admssion of evidence
353. A verdict or finding shall not be set aside, nor shall
the judgment or decision based thereon be reversed, by reason

of the erroneous admisgion of evidenee unless:

(1} There appears of record an objection to or a motion to
exclude or to strike the evidence that was timely made and eo
stated as to make clear the speeific ground of the objection or
motion ; and

{b) The court which passes npon the effect of the error or
errors is of the opinion that the admitted evidenca should
have been excluded on the ground stated and that the error
or errors complained of resulted in a miscarriage of justice.

Comment. Subdivision {a) of Section 353 eodifies the well-settled
California role that 2 failore to make a timely objection to, or motion
to exclude or to strike, inadmissible evidence waives the right to com-
plain of the errcneouns admission of evidence. See WrrsuN, CALIFORNLA
Evrwce §§ 700-702 (1958). Subdivizion (a) also codifies the related
rule that the objection or motion must specify the gronnd for objec-
tion, a general objection being insufficient. Wrrmm, Calarornia Ewn-
pENOE §4§ 703-T08 (1958). ' o _

Section 353 does not specify the form in which an

objection must be mede; hence, the use of a contiming

objection to & line of questioning would be proper
under Bection 353 just as it is under existing law.

See WITKTN, CALIFORNIA EVIDENCE § 708 (1958).

Subdivision (b) reiterstes the requirement of Section 414 3f ‘Article
VI of the California Constitntion that a8 judgment may not be re-
versed, nor may a new trial be granted, because of an error unless the

" error in prejudicial,

-

Section 353 is, of c:ourse, gubject to the conatitutional requirement
that & judgment must be reversed if an error has resulted in & denial
of due process-of law. Peaple v, Matieson, 61 Cal.2d ___, 39 Cal. Bptr.

1,893 P.2d 161 (1964),

-

At the Jamuary meeting, the Commission directed

the revision of the comment indicated above.
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' {auperseded by the Evidence Code).

Section 451

We reccmmend the following amendment:

1451, Judicisl notice shsll be taken cf:

(a} The decisicnal, constitutionazl), and poblic statutery law of this

_ Stste and of the United Statés snd-ef-svery-state-ef-the-United-States and

ef the provisions of any charter described in Section 7 1/2 or § of Article

XI ef the California Constitution,

{b) Any matter made a subject of judieial notice by Seetion
11383, 11384, or 18576 of the Government Code or hg Section
307 of Title 44 of the United States Code. .

{c} Rules of praetice and procedure for the courts of thiz
State adopted by the Judieial Conneil.

(d). Rn!.es of pleading, practice, and procedunre prescribed
by the United States Supreme Court, such as the Rules of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedura, the Federal Rules of Criminal Proeedure, the Admi-
ralty Rules, the Rules of the Court of Claims, the Rules of the
Customs Court, and the General Orders and Ferms in Bank-

Jroptey. o

(e) The true signification of all English words and phrases
and of all legal expressions,

(£) Facts and propositions of generalized knowledge that
are so universally known that they cannot reasonably be the
subject of dispute.

Comment. Judicial notice of the matters specified in Section 451 is
mandatory, whether or not the court is requested to notice them. Al-
though the court errs if it fails to take judicial notice of the matters
specified in this section, such error is mot necessarily reversible error.

Depending upon the circumstances, the appellate court may hold that

the error was ‘‘invited’ (and, hence, is not reversible error) or that
points not urged in the trial court may not he advaneed on appeal.
These and similar prineiples of appellate practice are not abrogated by

this section.
Qection 451 ineludes matters both of law and of faect. The matiers

* specified in subdivisions (), (b}, {¢), and (d) are all matters that,

broadly speaking, can be considered as a part of the “‘law’’ applicable
to the particnlar case. The court can reasonably be expected to discover
and apply thix law even if the parties fail to provide the pourt with
references to the pertinent cases, statutes, regalations, and roles. Other
fhatters that also might properly be considered as a part of the law
applicable to the ease (such as the law of foreign uationg and certain
regulations and .ordinanees) are included wnnder Section 452, rather
than under Section 451, primarily because of the difficulty of ascer-
taining seeh matters. Subdivision (e) of Section 451 requires the court
to judicially notice ‘‘the true signification of all English words and
phrases and of all legal expressions.”” These are facts that must be
judieially noticed in order to conguet meaningful proceedings. Sim-
iflarly, subdivision (1) of Section 451 covers ‘‘universally known"
acts.

Listed below are the matiers that must be judicially noticed under
Hection 451, _

California and federal law. The decisional, constitutional, and pub-
lic statutory law of California and of the United Btates must be judi-
cially noticed under subdivision {a). This requirement states existing
law as found in subdivision 3 of Code of Civil Procedure Section 1875

b
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Section 451 (ccnt, -~ 2}

Charier provisions of Colifornia cities and counfies. Judiclal notice
must be taken under subdivision (a) of the provisions of charters
adopted pursnant {o Seetion 734 or 8 of Article XT of the CUalifornia
Constitutien. Notice of these provisions is mandatory under the State
Constitution, Car. Cowsr., Art. X1, § T (county charter), § 8 {char-
ter of city or eity and county). .

Begulations of Californis and federal agencies.  Judicial notice must
be taken under subdivision (b) of the rules, regulations, orders, and
standards of general application adopted by California state agencies
and filed with the Seeretary of State or printed in the California Ad-
minjstrative Code or the California Administrative Register, This is
existing law as fouad in Government Code Sections 11383 and 11384,
Under snbdivision (b)), judicizl notice must also be tuken of the rules
of the State Personnel Board. This, tos, is existing law under Govern-
ment Code Section 18576,

Bubdivision (b) also requires California courts to judicially notice
docmments published in the ¥ederal Register (sach as {1) presidential
proclamations and executive orders baving genernl applicability and
legal effect and (2) orders, regulations, rales, certifieates, codes of fair
cornpetition, licenses, notices, and similar instruments, having genersl
applieability and legal effect, that are issmed, prescribed, or promul-
gated by federal agencies). There is no clear holding that this is exist-
ing California law. Although Bection 307 of Title 44 of the United
States Code provides that the ‘‘contents of the Federal Register shall
be judicially notieed,’’ it is not clear that this reguires notice by state
courts. See Broadwoy Fed. ctc. Loen 4ss'n v. Howord, 133 Cal. App.2d
882, 386 note 4, 285 P.2d 61, 64 note 4 (1955) (referring to 44 U.8.C.A.
§§ 301.814). Compare Note, 59 Harv. L. Rev, 1137, 1141 (1946) (doubt
expressed that notice iz required), with Knowlton, Judécial Notice, 10
Rureens L. Rev. 501, 504 (1956) (*‘it would seem that this provision
is hinding upon the state couris’). Livermore v. Begl, 18 Cal. App.2d
585, 542-543, 64 P.2d 987, 992 (1937), suggests that California courts
are required to judicially notice pertinent federal official action, and
Celifornis eonrts have judicially noticed the contents of various proe-
lamations, orders, and regulations of federal apencies, E.g., Pacific
Solyents Co. v. Superior Court, 88 Cal. App.2q 953, 955, 199 .24 740,
741 (1948) {orders and regulations) ; People v. Mason, 72 Cal. App.2d
699, T06-707, 165 P24 48], 4856 (1946) (presidential and executive
proeiamations) {disapproved on other grounds in People v. Priend, 50

Cal.24 570, 578, 327 P.2d 97, 102 (1958)) ; Downer v. Gricely Livestook
¢ Land Co,, 6 Cal App.2d 39, 42, 43 P.2d 843, 845 (1935) (rules and
regulations), Section 451 makes the California law clear.

Bules of court. Jp@it_‘.ial notice of the California Rules of Court is
Eeqmrgd under subdivision (e). These rules, adopted by the Judicial
ouncil, are as binding on the partics as procedural statotes. Cantillon
v. Superior Courl, 150 Cal. App.2d 184, 309 P.2d 890 {1957}, See
Albermont Petrolevm, Lid. v. Cunningham, 186 Cal, App.2d B4, 9 Cal,
Rptr. 405 (1960). Likewise, the rules of pleading, practice, and proce-
dnrp promulgated by the United States Swupreme Court are required to
be ﬂxdm?lly o?otti.lmeg aul:;der subdivision (d).” '
he rules he California and federal courts which are reguired to
be Judicially noticed under subdivisions (e} and {d) are, orr:gould be,
fam_lhar to the comrt or easily discoversble from materisls readily
available to the court. However, this may not be true of the court rules ;
of suter gtates or other jurisdictions nor, for example, of the rules of -
the various United States Courts of Appeals or local rules of a par-
teular saperior court. See Albermont Petroloum, Ltd. v. Cunningham,
185 Cal. App.2d 84, 9 Cal. Rptr. 405 (1960). Judicial notice of these
rules is permitted under subdivision (e) of Seetion 452 but is not re.
_qmred unless there is complience with the provisions of Seetion 453
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Section L5l (cont, == 3)

Words, phrases, and legal expressions. Subdivision {e} requires the
court to take judicial notice of “‘the true signification of ali English
words and phrazes and of all legal expressions.”’ This restates the same
matter covered in subdivision 1 of Cede of Civil Procedure Section
1875. Under existing law, however, it is not clear that judicial notice
of these matters is mandatory.

“ Universally Tnown’ facts. Subdivision (f) requires the eourt to

take judicial notice of indisputable facts and propositions wniversally |

known. ““Universally known'’ does not mean thai every man on the

street has knowledge of such faets. A fact known among persons of
reagonable and average intelligence and knowledge will satisfy the

‘“gpivarsally knowa’! requirement. Cf. People ». Tossetdi, 107 Cal. App.
7, 12, 289 Pac. 881, 883 {1930).

Subdivisien (£) should be contrasted with subdivisions {g) and (h)
of Bection 452, which provide for judicial notiee of indispuiable facts
and propositions that &re matters of common knowledge or are capable
of immediate end accurate determination by resort to sources of rea-
sonably indisputable sccuracy. Subdivisions {g) and {h) permit notice
of facts and propositions thet are indisputable but are not ‘' uni-
versally’’ known. . .

Judicial notice does not apply to fagts merely because they are known
to the judge to bs indisputsble. The facts must fulfill the requirements

of subdivision (f) of Section 451 or subdivision {g} or (h) of Section -

452. If a judge happens to know a fact that is not widely enough known
to be sabject to judicial notice under this division, he may not ‘‘mo-
tiea®’ it. ' .

Tt is olear under existing law that the court may judicially notiee
the matters specified in subdivision (f); it is doubtful, however, that
the court musi notice them. See Farcoe v. Lee, 180 Cal. 338, 347, 181
Pac. 223, 227 (1919) (dietum). Bince subdivision (f) covers universally
known facts, the parties ordinarily will expeot the court to take judicial
notice of them; the court should not be permitted to ignore such facts
merely beeause the parties fail to makée a formal request for judieial
notice,

CROSS-REFERENCES

Definition :
State, see 3 220




Ssctdon U452

W yecommnd the following amendments

§ 452. Matters which may be judicially noticed

452, Judicial notice may be taken of the following matters
to the extent that they are not embrased within Saction 451: -
(a) Resolutions and private acts of the
mSmtes and of the legislature of

(b) Regulations and legisiative enactments fssued by or
under the authority of the United States or any publie entity
in the United States,

(¢) Offieial acts of the Ieg'xlative, executive, and judieial
departments of the United States and of any state of the
[Inited States.

{@) Records of (1) any eourt of this State or {2) any court
gf record of the United States or of any state of the United -

Lates. .

' {e) Bules of court of {1) any court of this State or (2) any
court of record of the United States or of sny state of the
Yinited States.

&12 The law of foreign nations and public entities in foreigm
nartions, '

{g) Bpecific facts and propositions that are of sach common
kuowledge within the territorial jurisdiction of the court that
they cannot reasonably be the subject of dispute,

{h) Specific facts and propositions that are not reasonably
#hject to disputs and are capable of immediate and accurate
determination by resort to sources of reasonably indisputsble
pecuracy. .
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Section & h52

Comment. Section 452 includes matters both of law and of fact. The
court may take judieial notice of these matters, even when not re-
quested to do s0; it is required to notice them if a party requests it and
satisfies the requirements of Section 453.

The matters of law included under Section 452 may be neither kuown
to the conrt nor easily discoverable by it because the sources of infor-
mation are not resdily available. However, if & party requests it and
furnishes the court with ‘‘sufficient information’” for it to take Judicial
notiee, the court must do so if proper notice has been given to each
adverse party. See Evioence Cope § 453. Thus, judicial notice of these

- matters of law is mandatory only if counsel adequately discharges bis
responsibility for informing the court as to the law spplicable to the

case. The aimplified process of judicial notice can ther be applied to all
of the law applicable to the case, including such law as ordinances and
the law of forsign nations.

Although Seetion 452 extends the process of judicial notice to somne
matters of Jaw which ‘the courts do not judicially notice under existing

law, the wider eoope of such notice is balanced by the asarancs thas
mmtmnedmthjuﬁehnymﬁmquumwm
o sapport its truth is Turnished to the court. Under Seetion 453, this
burder falls upon the party ing that judieial notice be taken,
Inaddiﬁm,thapuﬁesgfea’nﬁﬂad thasmioniﬁﬁtéoaw::
opportunity io present information to eonrt ax to e‘pmpaeg'
taking judicia) notice and as to the tenor of the matter to be notised.

Listed below are the matters that may be judicielly noticed undsr

Beotion 452 (and muet be noticed if the conditiona specified in See-
tion 453 are met). : .

Resolutions ond privale gots, Subdivision {a) provides for judieial
Biaten a5 of the Wgllatuns Of suy siate: tonitors o possesmen o8

taten ‘ ure of Any stats, territory, or possesgion
Ugtoad States. See the broad Jefinition of ‘'state’’ in Eviozace Cob

The California law on this matter is not clear. Onr epurts are suthor-
iged by subdivision 8 of Code of Civil Procedure Sestion 1875 to take
judicial noties of private statutes of this State and the United Statés,
and they probably wounld tske judicial notice of resolutions of this
State and the United States under the same subdivision. It is not elear
whether such notiee is compulsory. It may be that jodisizl notise of &
mumpludedin&eﬁmindacﬁonpmmto?mﬂ%Sw
tion 963 is mandatory, whereas judieial notics of the same private set
wh@mmwmm¢haeiﬂmpmmmm
59 of the Cods of Civil Procedunre

g

Although no case in peint; has been found, California courts probably
would not take jodick noﬁeeaffamlnﬁ@ag‘prhaﬁmﬁam
stats or territory or possession of nited States. Althovph Sestion
1875 is not the exclusive list of the matiers that will be judicially
noticed, the eourts did not take jmdieial notice of a private statute
%;ommt of Seetion 1875. Ellis ». Eastmon, 88 Cal. 447

- SOHN-S!m' Cﬁ}

Law of sister states. 'W{decisional, constitutional, and sl statu.
tory law in foree in sister states, must-he-judiel e il
dimisiceetxd, California courts now take judicial notice of the law of
sister states under subdivision 3 of Section 1875 of the Céde.of Civil

Procedure. However, Section 1875 seems to preciude notice of sister-

state law as interpreted by the intermediate-appellate courta of gister
Fflm, whereas Section w notice of relevant dec
Eister-state eourts. If this be an extension of existing law,

it is & degir-
able one, for the intermediate-appellate eourts of sister states are as
responsive to the need for properly determining the law as are equiva-
lent courts in California, The existing law also is not clear as to
whether & request for judicial notice of sister-state law is reguired and
whether judicial notice is mandatory. On the neceasity for & request for

- Judicial notice, see Comment, 4 Car. L. Rav. 811, 316 (1986). On

/0
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also waéiﬁs
‘Fov- AIL\’QJ»
ks of the
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Afhether ;iudiciai notice is mandatory, see In re Bariges, 44 Cal.2d 241,
{ 282 P.24 47 (1955), and the opinion of the Supreme Court in denying

a hgaring in Esiate of Moore, T Cal. App.2d 722, 726, 48 P.24 28, 29
(1935). o TR R RN SRS E UL WESPPE S WP

Law of territorics and possessions of the United States. B8 ]deci-
6ET gional, constitutional, end peigie statutory law in force in the terri-

tories and possessions of the United States nrwst~be-furdicriiv-notioed

undes-aubdiviston—ied . See tha broad definition of “state’’ in EviDENCE

] Cope § 220. Tt is not clear under existing Californiz law whether this
law is treated as sister-state law or foreign law. See Wrrkne, Calirox-
A EvioEwnce § 45 {1958},

——Beifulations, ordinances, and similor legislotive enastments. Subdi- T fote
vision (b) provides for judicial notice of regulations and legislative . ‘ R
enactments adopted by or under the authority of the United States ¢ T
of suy state, territory, or possession of the United Biates, ineluding ' -
publie entities therein. See the broad definition of ‘“public entity’’ in
Evoexce Cobr § 200, The words “‘regulations and legislative enset-
ments”’ include sueh matters a3 ‘“ordinaness’’ and cther similar Jagis-
Iative enactments. Not ali public entities legislata by ordinanes.

This subdivision changes existing law. Under existing law, munisipal
eourts take judicial notice of ordivances in force within their jurisdie.
ton, People v. Cowles, 142 Cal. App.2d Supp. 865, 867, 298 P.22 732,
733-784 (1956} ; People v. Criltonden, 93 Cal. App.2d Bupp. 871, 877,
209 P.2d 161, 165 (1949). In addition, an ordinanee pleaded in & erim-
inal action pursuant to Peral Code Section 983 raust be judieially no-
ticed. On the other hand, neither the superior eourt nor s distriet eourt
of appeal will take judicial notice in a civil action of municipal or
eounty crdinances. Thompson v. Guyer-Hays, 207 Cal. App.2d 866, 24
Cal. Rptr. 461 (1962); County of Los Amgeles v. Borilett, 203 Cal.
App.2d 528, 21 Cal. Rptr. 776 (1962) ; Becerra v. Hackberg, 193 Cal.

-App.2d 431, ¥4 Csl Rptr. 101 (1961). It seems safe to assume that

_ : oﬁnmuo!dﬂermmandoiterﬁtoﬁ&andmomo!the

. : United States wonld nst be judicially noticed under existing law,

N : Judieial notice of certain regulations of California and federal agen-
¢ies in mandatory under subdivision (b) of Seetion 451, Subdivision
(b} of Seetion 452 provides for judicial noties of California and fed-
eral regulations that are not included under subdivision (b) of Beetion
431 and, also, for judicial netice of regulations of other states and
territories and possessions of the United States,

Both California and federal regulations have been judieially noticed
vnder sebdivision & of Gode of Civil Proeadure Seetion 1875, 18 Car.
Jur.2d Evidence § 24, Although no ease in point has been found, it is
unlikaly that regulstions of other states or of territories or possessions .
of the Tnited States would be judicially noficed under existing Taw.

Oficial acls of the legislative, exectitive, and judicial depariments.
Subdivision {¢) provides for judicial notics of the official acts of the
legislative, execntive, and judicial dspartments of the United States and
any state, territory, or possession of the United States. Ses the broad
definjtion of “‘state’’ in Evmgneoe Coor § 220, Subdivizion {e) states

. existing law as found in subdivision § of Cods of Civil Pracedare Sec-

. tiom 1875, Under this provision, the California courts have taken judi-

- oial noties of & wide variety of administrative and exacutive sets, snch
as procsedings and reports of the Houss Committes on Un-American
Aetivities, records of the State Board of Edueation, and records of 2
connty planning commission. See Wrraww, Canmvornia Eviorwex § 49
(1958), and 1563 Supplement theyeto, .

Cowrt records and rules of court. Bubdivisions (d) and {e} provide
for judicial notice of the eourt records and rules of court of (1) any
eourt of thiz Btate or (2) any court of record of the United States or

. of any state, territory, or possession of the United Btates, See the
- broad definition of ‘‘state’’ in Evoence Cope § 220, So far as court
records ave concerned, subdivision (d) states axisting law. Flores v.
C :  Arroyo, 56 Cal.2d 402, 15 Cai, Rptr. 87, 364 P24 (1861). While
the provisions of sabdivision () of Sestion 452 are b .enough to
inchude conrt records, specifio mention of these reeords in subdivision
(4} is desirable in order to eliminate any wncertainty in law on
this Doint. See the Flores cane, supra. .

'y

Sibdivison (&) alto
Prmuées fovr §
Juvdiciad wahe o
the
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Subdivision (e) mway change existing low so fax 88 jndicial notiee of

roles of conrt iy concerned, but the provision is eonsistent with tha

" mmodern philesophy of judivial rotice a8 indicated by the holding in

Flores v. Arroye, supra, To the extent that sebdivision e} overls
with subdivisions (e) and {d} of Section 451, notice is, ::iﬁs‘coursr:
mandatory under Seetion 451 . : L
" Law of foreign nations. Suldivision (f) provides for Jjudieial ngijee
of the law of foreign nations apd public entitios iy foreign nations.
See the broad definition of ““public entity”’ in Bvibenex: Copg § 200,
Subdivision (f) should be read in connection witk Seotions 311, 453,
and 454. These provisions retain the substance of the existi r law

which was enacted in 1957 upon recommendation of the Cadiforni

Law Revigion Commission. Copg Cv, PrOC. § 1875. See 1 Car. Law Re-
vigioN Comux '~, Rxp,, Rec. & Broupies, Recommendaiion and Study Re-
hti:gglo Judioial Notice of the Law of Foreign Couniries at 1.1 {1957},

Subdivision (f) refers to ““the law’’ of foreign nations and public
entities in foreign nationa. This makes ali law; in whetever form, sub-
Joet to judieial notice. .

Malters of ““common knowledge™ gnd verifiable facts. Subdivision
(g) provides for judicial notice of matters of eommuon kunowl
within the court’s jorisdiction thet are mot subject to dispute. This

ion stater existing case law. Varese v, Lee, 180 Cal 8938, 181
Pae. 223 (1919); 18 Car. JuR2d Buidence § 19 at 439-440, The Cali-

* of common imowledge. Wrrky, CaLvornia Evoewce §§ H0-52 (1958).

Bubdivision (k) provides for judicial notice of indisputable facts
i aseertainable by refsrence to sourses of res indis-
putable zecuracy. In other words, the facts need not.be eotually known
if they are readily ascertainible and ndisputable. Sourcss of “‘rea.
sonsbly indisputable accuracy’ include not only treatises, encyclo-
X and the like, but also persons learned o the subjecs
matter. This wonld not mean that reference works wouid be received
in evidense or sent to the jury room. Their use would be limited to
consultation by the judge and the parties for the purposes of deter-
mining whether or not to take judicial notice and determining the tenor
of the matter to be noticed. - _
Subdivigions (g) and (h) include, for example, facts which are ae-
eepted as established by experts and speciglists in the natural, phyzical,
andmeialmieneea,ifthosefaeumafsuuh wide sceeptance that to
submit them to the jury would be to risk irvational findings, These
subdivisions include such matters Nsted in Code of Civil Procedure
Section 1875 as the *‘geographical divisions and political history of the
world.' To the extent that subdivisions (g} and {h) overlap subdivi.
gion (f) of Section 451, notice is, of tourse, mandatory under Section
451, :

The matiers eovered by subdivisions (g} and {h) are included in

Bection 452, rather than Seetion 451, because it seems reasonable to put
theburdenonthaparﬁeatobringadeqmteinformﬁnnbeiomthe
eourt if judieial notice of these matters is to be mandatory, See Ev.
PENCE Copk § 463 and the Comment thereto,
- Under existing law, eourts take judicia) notice of the matters that
are included uwander subdivisions (g) and (h), either pursuant to See.
tion 1875 o!theCadeofCivﬂPmeedureorbmusesnehmttm&re
matters of common knowledge which are certajn and indisputable. .
Wirkny, CarirorNii Evipenes §§ 50-32 (19568). Notive of these eatiery
Probably i& not campualsery under existing law.
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Section 703

We recommend the following amendment:

703. {a) Before the judge presiding at the trial of an action may
be called to testify in that trial as a witnees, he shall, in proceedings
held out of the presence and heari;:g of the jury, inform the paréiés of
the infofmtion he 1_19.3 concerning any fact or matter about which he will
be called to testify. .

(b) Against the objection of & party, the judge presiding at the
trial of an act;.on may not testify in that trial as a witness. Upon
such objection, whieh-shail-be-deemed-a-motion-for-mistriad, the judge
shall declare a mistrial and order the action assigned Zor trial before
another judge. '

(c) The calling of the judge presiding at 4 trial to testify in
that trial as a witness shall be deemed a consent to the granting of a

motion for mistrial, and an objection to such ealling of a  judge shall

be deemed a motion for mistrial. .
¢e} (d) In the absence of objection by a yarty, the judge presjd-
ing &t the trial of an action may testify in that trial as a witness,

Co‘qvment. Under existing law, & judge may be called as & witness
even.if & party objects, but the judge in his discretion may order the
trizl to be postponed or suspended and to take place before another
Judge. Cone Civ, Proc. § 1883 (superseded by Evmiency Copz §§ 703
and 704). But see People v. Comnors, 77 Cal. App. 438, 450-457 246
Pac. 1072, 1076-1079 {(1926) (Qdictum) (abuse of diseretion for the pre-

- siding judge to testify to important and necessary faets).

Section 703, however, precludes the Judge from testifying if a party

objects, Before the judge may be called to testify in 4 eivil or eriminal

closure, if no party objects, the judge is permitted—but not required-—
to testify, : :

_ Bection 703 is based on the fact that examination and cross-examina-
tion of & judge-witness may be embarrassing and prejudicial to a party.
By testifying ns & witness for one party, a judge appears in & partisan
attitude before the jury. Objections to questions and to hig testimony

. must be ruled on by the witness himself. The extent of eross-exarmina-

. tion and the introduetion of impeaching and reduttel evidence may be




)

Subdivision {c) is designed to prevent a plea of double jeopardy if
either party to & criminal action calls or objects to the calling of thq
Judge to testify. Under subdivision (c), both parties will have, in effect,
consented to the mistrial and thus waived any objection to & retrial. éee
WITKIN, CALIFORNIA CRIMES § 193 (1963). "
Section TOL

We recommend the following amendment:

704. (a) Before & juror sworn and impaneled in the trial of
en action may be called to testify before the Jury in that trial as

a witness, he shall, in proceedinge conducted by the court out of

the presence and hearing of the remmining Jurors, inform the parties

of the information he has concerning any fact or matter about whic}l
he will be called to testify. |
(b} Against the objection of a party, a juror sworn and im-
peneled in the trial of an action may not testify before the jury in
that trial as a witness. Upon such objection, whiek-shail-be-deemed
a-metion-for-mistrialy the court shall declare a mistrial and order
the action assigned for trial before another jury. |

(c) The calling of & juror.to.testify before the jury as a ;

witness shall be deemed a consent to the Entini of a motion for

mistrial, and an objection to such calling of & Juror shall be desmed

g motion for mistrial.

{e) (4) In the sbsence of objection by a party, a juror sworn
and impaneled in the trisl of an action may be compelled to testiﬁ

in that trial as s witness.

-24-
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Commeni. TUnder exisling law, a juror may be called as a witness
even if & party objeets, but the judge in his diseretion may order the
trial to be postpored or suspended and to take place before another jury.
Cope Crv. Proc. § 1BB3 (superseded by Eviprnce Cooz §§ 703 and
704}. Section 704, on the other hand, prevents a juror from testifying
before the jury if any party objects. -

A juror-witness 18 in an anomalous position. He manifestly cannot
weigh his own testimony impartially. A party affected adversely by the
juror’s testimony is placed in an embartassing position. He eannot freely
cross-examine or impeach the juror for fear of antagonizing the juror—
and perhaps hiz fellow jurers as well. And, if he does not attack the
juror’s testimony, the other jurors may give his testimony undue
weight. For these and other reasons, Seetion 704 forbids jurors to
testify over the objeetion of any party. .

Before a juror may be called to testify before the jury in a civil or
eriminal action, he is required to disclose to the parties out of the
presence and hearing of the remaining jurors the information he has
concerning the case. After such disclogure, if no party objects, the juror
is required to testify. If a party objects, the objection is deemed a
motion for mistrial and the judge is required to declare a mistrial and
order the action assigned for trial before another jury.

Section 704 ig concerned only with the problem of a juror who is
called to testify before the jury. Seetion 704 does not deal with wvoir
dire examinations of jurors, with testimony of jurors in post-verdict
proceedings (such as on motions for new trial), or with the testimony
of jurors on any other matter that is to be decided by the court. Cf.
Evppmice Covr § 1160 and the Comment thereto.

Bubdivision (c) ie designed to prevent =z plea

* of double jeopardy if either party to a criminal actlon
cglls or objects to the calling of the Juror to testify.
Under subdivision (¢}, both parties will bave, 'in effect,
consented to the mistrial and thus walved én;v objection

to a retrial. See WITKIN, CALIFORNIA CRIMES § 193 (1963).




C actions 756 and 769
We recommend the following amendménts:
768. {a) In examining a witness concerning a-writiagy-ineluding

% an oral or written statement or other conduct by him that is in,con--

vistent with any part of his testimony at the hearing, it is not
he. >ssary to shewy-ready-er disclose to him any pari-af-khe writing 2

statement, or other information concerning the statement or other

conduct.

ion 768 deals with a subjeet now covered in Sectibnf)R~

find 2058 of the Code of Civil Procedure, Under the existing

E¢ilons, s party need not diselose to & witness any information con.

cerning a prior inconsistent oral statement of the witness before agking .

him questions about the statement. FPeople v. Kidd, 56 Cal.2d 759, 765,

16 Cal. Rptr, 793, 796-797, 366 P23 49, 52-53 (1961) ; Peaple v. Campos,

10 Cal. App.2d 810, 317, 52 P.2d 251, 254 (1935). However, if 8 witness’

prior inconsistent statements are in wriling or, as in the case of former

oral testimony, have been reduced to writing, **they must be shown to

; the witness before any question is put to him concerning them."’ Conx. -

: Crv. Proo. § 2052 (superseded by Evmence Cope § 768) ; Umemota v,
McDonald, 8 Cal2d 587, 592, 58 P.2d 1274, 1276 (1936).

Bection 768 eliminates the distinetion made in existing law between’
oral and written statements and permits a witness to be asked questions
concerning & prior inconsistent statement, whether written or oral, even
though no disclosure is made to him eoncerning the prior statement.

{ Whether a foundational showing is required before other evidence of
the prior statement may be admitted is not covered in Section T68;
the prerequisites for the admission of such evidence are set forth in
' Section 770.) The disclosure of inconsigtent written statements that is
required under existing law limits the effectiveness of cross-examination
by removing the element of surprise. The forewarning gives the dis-
honest witness the opportunity to reshape his testimony in conformity
with the prior statement. The existing rule is based on an English
t common law rule that has been abandoned in England for 100 years.
h See McCormick, Evivernce § 28 at 53 ( 1554). .

¢8) 769. If a writing is shown to a witness, all parties to the

()

action mist be given an opportunity to inspeet it before sny question
concerning it may be asked of the witness. ) |
?69---In-emising-a—witms-muning—a-sutmst-wmeomiuet
hy—hil;mi-ie-ineonsisten%—wﬁh-any-paﬁ-ef-hia-testim—a%»%he-he;ring,
it-is—ast;neeessary-ta-diselasewta—hin-aaar-infamﬂsn-esneening-m

LY

statement-or-ather-eonduaty
Comment. Section 769 restates the substance of and supersedes Section
2054 of the Code of Civil Procedure. However, the right of inspection has been

extended to all parties to the action.

g 7.
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Section 771

Section 771l wes smended at the Jamuary meeting to resads

§ T71. Refreshing recoliection with a writing

T71. () BSubject to subdivision (c), if a witness, either while
testifying or prior thereto, uses 8 writing to refresh his memory with -
mwwnmmmamum,mmmmu;

produced st the hearing at the request of an adverse party and, unless
the writing is 80 the tes of the witness such
patter shall be stricken.

b} If the writing is ced at the hed the adverse

" whe may, if he chooses, inspect the writing, cross-examine the witness

conocerning it, and veend-it-4e-the-dury introduce it ﬁ evidence.

(e) mumammgguum,mmumorm'

gmmmumm,nmmgg;
m I:mtinthowimormutuﬂmuortb

mmmmumwmum;m
2} Wes not cun'hlc mch ] the

of the court's 8 or ' BORDS .

Comment. - Seetion 771 grants to an adverse party the right to inspect
any writing used to refresh a witness’ recollostion, whether the writing
is wsed by the witness while testifying or prior thereto. The right of
inspection granted by Beetion T71 may be broader than the similar
right of ingpection granted by Section 2047 of the Code of Civil Pro-
cadure, for Seetion 2047 has heen interpreted by the courts to grant
& right of inspection of only those writings used by the witness while
he is testifying. People v. Gallardo, 41 Cal.2d 657, 267 P.24 29 (1458);

, People v, som, 172 Cal. App.2d 872, 341 P.2d 820 (1959); Smith
v. Smith, 135 App.2d 100, 286 P.2d 1008 {1955). In a criminal case,
however, the defendant ean compel the prosecution to produce any
writien statement of a prosecution witness relating to matters covered
in the witness' testimony. Pesple v. Estrada, 54 Cal.2d 713, 7 Cal. Bptr.
897, 355 P.2d 641 (1960). The extent to which the public poliey re-
flested in criminal discovery practice overrides the restrietive inter-
pretation of Code of Civil Procedure Section 2047 is not clear. See
Wrrpy, Caumvornisa Eviexnce § 602 (Supp. 1963). In any event,

_ Section 771 follows the lead of the criminal cases, such as People v.
Silbersiein, 159 Cal. App.24 Supp. 848, 823 P.2d 591 (1958) (defendant
entitled to inspect poliee report used by police officer to refresh his
recolleetion before testifying), and grants a right of inspection without
regard to when the ‘writing is used to refresh recollection, If a witness’

. testimony-depends upon the use of & writing to refresh his recollection,
the adverse party’s right to inspect the writing should not be made to
depend upon the happenstance of when the writing is used. :

~17
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Subdivision (c) excuses the nonproduction of the memory-refreshing
writing where the writing cannot be produced through no fault of the
witness or the party eliciting his testimony concerning the matter. The

rule is analogous to the rule announced in People v. Parbam, 60 Cal.2d

378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963), which affirmed an order
denying defendant's motion to strike certain witnessea' testimony where |
the witnesses' prior statements were withheld by the Federal Bureau of
Investigation.

Section m

We reccemend the following amendment:

772. {(a) The examinmation of a witness sball proceed in the
following phases: direct examination, cross-examination, redirect
examination, recross-examination, and contiming thereafter by
redirect and recross-examination.

(b) Unless for good cause the court otherwise directs, each
phase of the examination of a witness must be concluded before the
succeeding phase begins.

(¢) Bubject to subdivision (&), e party may, in the &iscretion
of the court, during interrupt his cross-examimation, redirect exaqinﬂ-
tion, or recross-examination of a witness, in order to examine the

witness upon a matter not within the scope of & previous examiration

£

of the witneps.

(d) If the witnees is the defendant in a criminal action, the

witness mey not, without his consent, be examined under direct exagi-

nation by another party.




()

_ same yules 88 a direct examination”).: Such direct examination

Eed, un

“—Comment. Bubdivistion (a) codifies existing but nonstatutory Cali-

fornia law. See Wirkxy, Carivornis Bvioence § 576 at 681 (1958).

Sudbdivision {b) is based on and supersedes the second sentence of
Section 2045 of the Code of Civil Procedure. The language of th&
existing section has been expanded, however, to require completion
of each phase of examination of the witness, not merely the direct
examination. :

TUnder subdivision (¢), as under existing law, a party examining a
witness under cross-examination, redirect examination, or reeross-
examination may go beyend the scope of the initial direet examination
if the court permits. See Cope Crv, Proo. §§ 2048 (last clause), 2050;
WirkiN, CacvorNia Evipenoe §§ 627, 697 (1958). Under the definition
in Section 760, such an extended examination is direet examination.
Cf. Cope Crv. Proc. § 2048 (‘‘such examination is to be subject to the

may, however, be subject to the rules applicable to
& cross-examination by viﬁ:ue of the provisions of
Section 776, 804, or 1203.

—

" Subdivision (27 states An exception for the defendant-witness in a’

erimina! action that reflects existing law. See Wrrxuw, Cavmromia
E 1 @‘!‘lmﬁmsl{lgﬁs)-— - - ' . . ER—
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Section 776

| We recommend the following amendment:

776.

{a) A party to the record of any civil action, or a person

identified with such & party, may be cailed and examined as if under

eross-examination by any adverse party at any time during the prgsenta-

tion of evidence by the party calling the witness. he-parky-eapiiyg

sueh-witness- ig-net-bound-by-hio-bestimonyy-and-the-sectineny-of-cueh
vibness-may-be-rebutied-by-ihe-party-eatling-hin-for-cueh-examinasion

Sy-athar-m&em&

(1) In the case of & witness who is a party, his own counsel
and counsel for & party who is not adverse to the witness,

(2) In the case of a witness who i not s party, counssl for
the party with whom the witness is identified and counsel for
a party who is not adverse to the party with whom the witness
is identified,

(o) For the purpose of this seciion, parties represented by
the same counsel are deemed to be a single party.

(4} For the purpose of this section, a person is identified
with a party if he is: '

(1) A person for whose immediate benefit the action is
prosecuted or defended by the party. :

(2) A director, officer, superintendent, member, agent, em.
ployee, or managing agent of the party or of a person specified
n paragraph (1), or any public employee of a public entity
when such public entity is the party. ,

(8) A person who was in any of the relationships specified
in paragraph (2) at the time of the aet or omission giving rise
to the canse of action,

{(4) A person who was in any of the relationships speciffed
in paragraph (2) at the time he obtained lmowledge of the
matter eoncerning which ke is sought to be examined nnder

th.i' m‘m. . Ty el e T
“{b) A witness examined by a party under this section. may
be crossexamined by all other parties to the action in such
order as the court directs; but the witness may be examined
only a8 if under redirect examinationby: . . -

> -

— .

The Geleted languate is umecessary. We have not included such language

in Sections 804 and 1203, which are compareble. The Judges strongly urge the

deletion because parties are frequently confused by the word "bound"; some

attorneys epparently think that testimony elicited under this section is

somehow not to be considered as evidence against them.

T g v
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Section T8O

The Commission amended Section T80 at the Jamuary meeting to read

as follows:

780. Except as otherwise provided by 3aw statute , the
court or Jury may consider in determining the credibility of
& witnegs any matter that has any tendency in reason to prove
or disprove the truthfulness of his testimony at the hearing,
including but not limited to any of the following:

{a) His demeanor while testifying and the menner in which
he testifies.

(b) The character of his testimony.

(c) The extent of his ceracity to perceive, to recollect, or
to communicate any matter about which he testifles.

{(a) The extent of his opportunity to perceive any matter about

which he testifies. .

ie;. His character for honesty or veracity or their opposites,
f) The existence or nonexistence of a bias, interest,

or other motive.

(g) A statement previously mede by him that is consistent
with his teatimony at the hearing. '

(L) A statemert made by him that is inconsistent with any
part of his testimony at the hearing.

(1) The exietence or nonexistence of any fact testified to
by him.

{4) Bls attitude toward the action in which he testifies
or toward the giving of testimony.

(k) His sdmission of untruthfulness.

Section 804
The Commission amended Section 804 at the Jamary meeting to read
as followa:
80k. (a) If a witnees testifying as an expert testifies
that his opinion is based in whole or in part upon the opinion

or statement of another person, such other person may be called
and examined by any adverse party as i1f under croes-examination

-21-




concerning the opinion or statement

(b) This section is not applicable if the person upon
whose opinion or statement the expert wiltness has relied is
(1) a party, {2) a person identified with & party within the
meaning of subdivieion {d) of Section 776, or (3) & witnpess
who bas testified in the asction concerning the subject matter
of the opinion or statement upon which the expert witnese has
relied.

(e) Hothing in this section makes admissible an expert
opinion that is inadmissible beceuse it is based In whole or
in part on the opinion or statement of ancther person.

{d) An expert opinion otherwise admissible is not made
inadmissible by this secticn because it is based on the :
opinion or statement of & person wh¢ is unavailable for
examination pursuant to this section.

Section 1006

The Commission amended Section 1006 at the January meeting to read:

1006. There is no privilege under this asrticle as to
information that the physiclan or the patient is required
to report to a public employee, or as to information required
to be recorded in a public office, wuniess-the-statudes
eharéery-ordinancey-administrative-regulationy ~or-other-preo-
vigien-requiring-the-report-or-reecord-specifically-provides
that-the-information- if-scefidentind -or-Eay-Rot-be-diseloged-in
the-partieular-preeeeding- if such report or record is open
to public inspection.

Comment. This exception is not recognized by existing law. However,
no valid purpose is served by permitting a person to prevent the disclosure
in court, or in some other official proceeding, of information that is :

required to be open to public inspection.

Section 1026

The Commigsion amended Section 1026 at the Jamary meeting to read:

1026. There is no privilege under this article as to
information that the psychotherapist or the patient is re-
guired to report to & public employee or as to information
required to be recorded in a public office, umitess-the
statutes-chartery-ordinancey-administrative-regulations-or

-20a




ether-provision-requiring-the-repors-er-record-cpeeifiecally
provides-that-the-information-is-confidential-oy-may-not-be
éiselosed-in-the-particular-preceeding. if such report or
record is open to public inspection.

-23-




Section 142

C At the Jamuary meebing, the Commission directed the staff to make the

following revision in the comment: - .
' " Comment. Section 1042 provides special roles regarding the eonie-
quences of invocation of the privilezes provided in this article by the
prosecution in a criminal proceeding or a disciplinary procéeding.

Subdivision (o). This subdivision recognizes the existing Chlifornia
rule in & eriminal ease. As was stated by the United States Supreme
Court in Unifed States v. Reynolds, 345 U8, 1, 12 (1958), ‘*since the
Government which proseeutes an accused also has the duty to see that
justice is done, it is unconscionable to allow it to undertake proseca-
tion and then invoke its governmental privileges to deprive the accused
of anything which might be material to his defense.”” This policy &p-
plies if either the official information privilege (Section 1040) or the
informer privilege {Bection 1041) is exercised in a eriminal proceeding
or a disciplinary proceeding. : '

In some cases, the privileged information will be material to the
issne of the defendant’s guilt or innocence; in such eases, the law re-

- guires that the eourt disruiss the ease if the public entity does not reveal
the information. Peeple v. McShann, 50 Cal.2d 802, 330 P.2d 33 (1958).
In other cases, the privileged information will relate to narrower issues,
such as the legality of a search without a warrant; in those cases, the
law requires that the court strike the testimony of a particular witness
or make some other order appropriate under the circumstances if the
public entity insists upon its privilege. Priesily v. Superior Court, 50
Cal.2d 812, 330 P.2d 39 (1958). e

In cases vhere the legality of an arrest is in lssue,

however, Section 1042 would not require disclosure of the

()

privileged information if there was reasonable cause for the
arrest aside from 'the privileged information. Cf. People v.

7 Bunt, 216 Cal. App.2d 753, 756~757, 31 Cal. Rptr. 221, 223
(1963)("The rule requiring dieclosure of an informer's identity
has no application in situations where reaszomable cause for |

arrest and search exists aside from the ini'ormer‘g commnication.").
v Subdivision (a) applies only if the privilege is asserted by the State -

of Czalifornia or a public entity in the State of California, Subdivision

{a) does not require the imposition of its sametion if. the privilege is

invoked in an action prosecuted by the State and the information is

withheld by the federal government or another state. Nor may the

ssnction be imposed where disclosure is forbidden by federal statute.

In these respects, subdivision (a) states existing California law. People

v, Parkam, 60 (Cal2d 378, 33 Cal. Rptr. 497, 384 P.2d 1001 (18€3)

(prior statements of proseention witnesses withbeld by the Federal.

Bureau of Investigation; denigl of motion to strike witnesses’ testi-

mony affirmed).

Subdivision (b}, Thiz snbdivision codifies the rule deelared in-

People v. Keener, 35 Cal.2d 714, 723, 12 Cal. Rptr. 854, B64, 361 P.24
587, 582 (1961), in which the court held that ‘*where a search is made
pursnant to & warrant vali¢ on its face, the prosecution is not re-
quired to reveal the identity of the informer in order to establish the

. - legrality of the search and the admissibility of the evidence obtained
as g result of it.”’ Subdivision (b}, however, applies to all official in-
formation, not merely to the identity of an informer,

()




Section 1152

)

We recommend that the following amendment be considered:

1152. {a} Evidence that a person has, in compromise or from
hmanitarian motives, furnished or offered or promised to f‘urnish- ’
money or any other thing, act, or éervice to another who has |
sustained or claims to hawve systained loss or damage, as well a.s:
any statements mde in negotiation thereof, is imadmissible to prove

his-iiabiiity- f.er-the-leu-er—iqhge-ar-aay—gaﬂ-ef—-it' that anxthing

is due.

dexgb} 'lilus sectmn does Tot affect the adwmissibility of evi-
e o

(1) Partial satisfaction of an asserted claim or demand
without questioning its validity when sueh evidence is offered
to prove tha validity of the claim; or

(2) A debtor’s payment or promise to pay all or a part of
hig pre-existing debt when such evidence is offered to prove
the ereation of & new dntyonhmpartora revival ofh:apre-
existing duty. ‘

-fﬁ.

i The effect of the foregoing suggestion i1s merely to sub_stitute the language
of Code of Civil Procedure Section 2078 for the language we had approved.

Thie may meet the San Franeisco Bar's objection to this section.

()




Section 1136

Section 1156 was revised by the Commission at the January meeting

as follows:
1156. (a) In-hogpital medical staff ccmmitiees of a

licensed hpspitel mey engage in research and mediesl study for
the purpose of reducing morbidity or mortality, and may make
findings and recommendations relating to such purpose.

Except a8 provided in subdivision (b), the written reports of

intervisws, reports, siatements, or memoranda of such in-
hospital medical staff committees relating to such medical
studies are subject to the Sections 2016 amd to 2036 ,
includive, of the Code of Civil Procedure (relating to
discovery proceedings) but, subject to subdivisions {b}-and
(c) and (8), shall not be admitted as evidence in any action
or before any administrative body, agency or person.

(b) The disclosure, with or without the consent of the

patient, of information concerning him to such in-hospital

medical staff committee does not make unprivileged any informa-

tion that would otherwise be privileged under Section 994 or

101k4; but, notwithstanding Sections 99k and 101k, such informa-

tion is subject to discovery under subdivision (a) except that

the identity of any patient may not be discovered under

subdivision (a) unless the patient consents to such disclosure.

{c) £®} This section does not affect the admissibility
in evidence of the original medical records of any patient.

(d) £e) This section does not exclude evidence which is
relevant evidence in e criminal sction.
Comment, Section 1156 supersedes Code of Civil Procedure Section

1936,1 (added by Cal. Stats., 1963, Ch. 1558, § 1, p. 3142). Except as
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noted below, Section 1156 restates the substance of the superseded section.

The phrase "Sections 2015 to 2035, inclusive," has been inserted in
Section 1156 in place of the phrase "Sections 2016 and 2036," which appears
in Section 1936.1, to correct an apparent inadvertence. This substituti?n
permits use of all kinds of discovery procedures, instead of depositions -
only, to discover material of the type described in Section 1156. E.g.,
CODE CIV. PROC, §§ 2030 (written interrogatories); 2031 {motion for order
for production of documents),

Section 1156 also makes it clear that the names of patients may not
be disclosed without the consent of the patient. This limitation is
necessary to preserve the physician-patient and psychothempist-patieﬁt

privileges,

-2'?'..
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Section 1203

The Commission approved this amendment at the Jamary meeting:

1203. (a) The declarant of a statement that is admitted
as hearsay evidence may be called and examined by any adverse
party as if under cross-examination concerning the statement.

{v) This section is not applicable if the declarant is
(1) a perty, (2) a person identified with & party within the
meaning of subdivision (&) of Section 776, or (3) a witness
who hes testified in the action concerning the subject mattex
of the statement.

{c} This section is not applicable if the statement is one
described in Article 1 {commencing with Section 1220), Article
3 {commencing with Section 1235), or Article 10 {commencing with
Section 1300) of Chapter 2 of this division.

(d) A statement that is otherwise admissible as hearsay
evidence ie not made inadmiseible by thils section hecause the
declarant who made the statement is unavailable for exami-
nation pursuant to this section.

-28-
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Comment, Hegrs‘ay evidence is generally excluded because the de-
elarant was not in court and not subject to cross-examination before

_ the trier of fact when he made the statement. Pesple v. Bob, 29 Cal.2d
- 321, 825, 175 P.2d 12, 15 {1946).

_In some situations, hearsay evidence iy admitted because there is
either some exceptional need for the evidence or some eircurastantial
probability of its trustworthiness, or both, People v. Brust, 47 Cal.2d
776, 785, 306 P.2d 480, 484 (1957} ; Turney v, Sonsa, 146 Cal. App.2d
787, 791, 304 P.2a 1025, 1027-1028 (1956). Even thongh it may be
heceasary or desirable to permit certain hearsay evidence to be ad-
mitted despite the fact that the adverse party bad no opporturity to
crosg-examine the declarant when the hearsay statement was made,
there_sgemn te be no reason to prohibit the adverse party from cross-
examining the declarant concerning the statement. The policy in favor
of cross-examingtion that underlies the hearsay rule, therefore, indi-
cates that the adverse party should be accorded the right to call the
deelarant of a atatement received in evidence and to eross-examive him
concerning his statement.

Section 1203, therefore, reverses (insofar as a hearsay declarant is
eoncerned) the traditional rule that a witness ealied by a party is a
witness for that party and may not be vross-examined by him. Becanse
& hearsay declarant is in praetical effect a witness against the party

against whom his hearsay statement is admitted, Section 1208 gives
that party the right to call and cross-examine the hearsay declarant
coneerning the subject matter of the hearsay statement just aa he has
the right to cross-examine the witnesses who appear personally and
testify against him at the trial. :
Subdivisions (b) and (¢) make Section 1203 inapplieable in certain
situations where it would be inappropriate to permit a party to exam-
ine a hearsay declarant as if under cross-examination. Thus, for ex-
atmple, subdivision {b) does not permit counsel for a party to examine
his own client as if under cross-examination merely because & hearsay
statement of his client has been admitted ; and, becanse a party should
not have the right to cross-examine his own witness merely because the
adverse party has introduecd a hesrsay statement of the witness, wit-
nesses who have testified in the action concerning thﬂtement are not

subject to examination under Section 1208. .
Subdivision (d} makes it clear that the unavailability of & hearsay

- declarant for examination under Section 1208 has no effect on the ad-

missibility of his hearsay statements. The subdivision forestalls any
argument that availability of the declarant for examination nnder Sec-
tion 1203 iz an additional condition of admissibility for hearsay evi-
denee. , ) o o

. - et - 4 s
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Seationr 12737

e s s e i = R

We recommend the following amendment:
§ 123?. Past ruolle;:ﬁon recorded |

_L_/________QS_MEvidence of a statement previously made by a wit-
(a . Tess 38 not made inadmissible by the hearsay rnle if the state-
‘ ment would have been admissible if made by him while

testifying, the statement concerns s matter as to which the

witness hag insnfficient present recollestion to enable him to

testify fully and accurately, and the statement is contained

*

in g writing whieh :
¢a) _(E 'Was made at a time when the fact recorded in the writ-

occurzed or was fresh in the witness’ memory;

v (2 b} Was madef (1) by the witness himaslf or under his di-

Sclion or {23 by sUMis other person for the purpose of record-
€1y (1 , ; e §

Ing the wiiniess’ statement at the time it was made;

§2) (41 _- ({tD s offered after the witness testifies that the statement
(e} - he Jade waa & true statement of such fact; and

(1d) In offered after the writing is authenticated as an acou-
fdd (b) _. ralé record of the statement. o

~omment,  Seetion 1237 provides & hearsay exception for what is
ugually referred to as *‘past recolleetion recorded.’”” Althongh the pro-
vigions of Section 1237 are taken largely from the provisions of Section

.. 2047 of the Code of Civil Procedure, there are some substantive differ-

" between Section 1237 and existing.law.
m_imf“"” law requires that a fonndation be laid for the admis.
Exi“_ ? eh evidence by showing (1) that the writing recording the

; statement was made by the witness or under his direction, {2) that the
* writing was made at the time when the feet vesorded in the writing
- actually oceurred or at another time when the fast was fresh in the
witness’ memory, and (8) that the witness “‘knew that the same was
correctly stated in the writing.'’ Under Section 1287, however, the
writing may be made not ouly by the witness himsel? or under his
direction but also by some other person for the purpose of recording
the witness’ statemsent at the time it was made, In addition, Beotion 1237
permits testimony of the person who recorded the statement to be vsed to
eatabligh that the writing is 2 eorreet record of the statement. Suffcient
asgurance of the trustworthiness of the statement is provided if the
declarunt is available to testify thet he made a true statement and if
-the person who recorded the statement ia available to testify that he

FRLE BODIIS TOe N m 3L, .

Nscond, under Section 1037 the writing embodyi statemen’
3 itself admissible in svidence. Under present law, the declararit reads .
e writing on the witness stand; the writing is not otherwise made .
part 'of the record unless if is offered in evidence by the adverse’

oty L gt "

¥

M

- I T, - L
*

=»(b) 'The wiiting may be read into evidence, but the writing
' i i .
itself may not be received in evidence unless offered Ly an adverse

party.
7 " . Under subdivision (b}, as under existing lav, the stetement

mist be read into evidence. Bee Anderson v. Souza, 38 (al.2d 825, 2u3

P.2d 497 (1952). The adverse party, however, may introduce the writ-
ing as evidence. Cf. Horowitz v. Fitch, 216 Cal. App.2d 303, 30 Cal.

Rptr. 882 (1963} dictum). -30-
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Section 1241

We recommend the following amendment:

1241. Evidence of a statement is not made inadmissible by
the hearsay rule if the-deeiarani-is-unmsvailedle-ac-a-witness
and the statement:

{a) Purports to marratey-deseribe; qualify or explain
an-aesy-esnditiony -or-event-perecived-by conduct of the declarant;
and

(b) Wae mede while the declarant was perceiving-the-aeky

eenditieny-or-event engaged in such conduct.

Comment. Under exlsting law, where & person's conduct or act is rej;,evant
but is equivocal or ambiguous, the statements eccompanying it mey be admjtted
to explain and make the act or conduct understandable. CODE CIV. PROC. -

§ 1850 (superseded by EVIDENCE CODE § 1241); WITKIN, CALIFORNIA EVIDERCE
§ 216 {1958). Some writers do not regard evidence of this sort as hearaw
evidence, although the definition in Section 1200 seems applicable to nnp;,r
of the statemente received under this exception. Cf. 6 WIGMORE, Evmmq

§§ 1772 et seq. Section 1241 removes sny doubt that might otherwise ex:'.;t

concerning the admissibility of such evidence undey the hearsay rule.
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Section 1250

At the Jamary meeting, the Commission directed the staff to reviee the

Comment to Section 1250 to include some discussion such as that appearing in

the revision helow:

Comment, Bection 1250 provides an exception to the hearsay rule for
statements of the declarant’s fhen existing mental or physicsl state.
Under Seetion 1250, as under existing law, a statement of the declar-
ant’s state of mind at the time of the statement iz admissible when the
then existing state of mind iz itself an issue in the case. Adkins v. Bratt,

184 Cal. 252, 193 Pac. 251 (1920). A statement of the declarant’s then
existing state of mind is also admissible when relevant to show the
declarant’s state of mind at a time prior or subsequent to the state-
ment. Wafenpough v. Slate Teachkors' Relireinent System, 51 Cal2d
675, 336 P.2d 165 (1959); Whitlow v. Dursi, 26 Cal.2d 523, 127 P.2d
530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921);
Williams v. Kidd, 170 Cal. 631, 151 Pae. 1 (1915). Section 1250 also
makes a statement of then existing state of mind admissible to *‘prove
or explain-acts or eonduet of the declarant.”” Thus, a statement of the
gdeclarant’s intent to do certain aets is admissible to prove that he did

*those acts, People v. Alealde, 24 Cal 24 177, 148 P.2d 627 (1944) ; Ben-
samin v. Disirict Grand Lodge No. 4, 171 Cal. 260, 152 Pae. 731 (1915).
Staternents of then existing pain or other bodily eondition also are
admissibia to prove the existence of such condition. Bloomberg v. Laven-
thal, 173 Cal. 616, 178 Pac. 436 (1919) ; People v. Wright, 167 Cal, 1,
138 Pac. 349 {1914). , _

A statement i3 not admissible under Seetion 1250 if the statement
wes meade under circmmstances indieating that the statement iz not
trustworthy. See Evibence Cope § 12562 and the Comment thereto,

In light of the definition of “‘hearsay evidenmes’’ in Section 1200, a
Qistinction should be noted between the use of a declarant’s statements
of his then exiz{ing mental state to prove such mental state and the use
of a declarant’s staiements of other facts as cireumstantial evidenece of
his menta! state. Under the Evidence Code, no hearsay problem is in-
volved if the deelarant’s statements are not being used to prove the
truth of their contents but are being used as circumstantial evidence
of the declarant’s mental state. See the Comment to Section 1200,

~ Section 1250(b) does not permit a statement of memory or belief to
be used to prove the fact remembered or believed. This limitation is
necessary to preserve the hearsay rule. Any statement of a past event
is, of course, a statement of the declarant’s then existing state of mind
~—hig memory or belief—eoneerning the past event. If the evidence of
that state of mind—the statement of memory-—were admissible to show
that the fact remembered or believed actnally oceurred, any statement
narrating a past event would be, by a process of circuitous reasoning,
. admissible to prove that the event cccurred.

The limitation in Seetion 1250(b) is generally in accord with the law
developed in the California cases. Thus, in Estate of Andersom, 185 Cal,
700, 138 Pac. 407 (1921), a testatrix, after the execotion of a will, de-
clared, in effect, that the will Had been made et an suni’s request; this
‘statement was held to be inadmissible hearsay ‘‘becanse it was merely
a declarstion s to & past event and was not indieative of the condition

" of mind of the testatrix at the time she made it.”* 185 Cal. at 720, 198
Pac. at 415 (1921). ‘ T
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A major exeeption to the prineiple expressed in Section 1250{b) was
created in People v. Merkourds, 52 Cal.2d 672, 844 P.2d 1 (1959). That
case held that certain murder vietims' statements relating threats by
the defendant were admisaible to show the victims’ mental state—their
fear of the defendant. Their fear was not itself an issue in the case, but

*  the court held that the fear was relevaat to show that the defendant had

engaged in conduet engendering the fear, 4.4., that the defendant had in

" faet threatened them. t the defendant had threatened them was, of

E

course, relsvant to show that the threats were earried out in the homi-
cide. Thus, in effect, the conrt permitied the statements to be nsed to
prove the truth of the matters stated in them. In Peopls v, Purvie, 56

. ©al2d 93, 18 Cal. Bptr. 801, 362 P.2d 718 (1981), the doetrine of the .

Merkouris case vas spparently limited to cases where ldentity is

an issue; . however, at leepf- cne ‘subsequent decision has applied

the doctrine where identity was not in issue. See People v. Oonlpy_,
211 Cal. App.2d 173, 27 Cal. Rptr. 543 (1962). '

=Yg Goitéine of the Merkourii case is Tepudiated in Sestion 1250(b)

becanse that doctrine undermines the hearsay rule itself, Other excep-
tions to the hearsay rule are bused on some indisia of reliability pe-
culiar to the evidencs involved. People v. Brust, 47 Cal.2d 776, 785, 808 .
23 480, 484 (1957). The exception created by Merkourss is not based -
any probability of reliability ; it is based on & rationale that destroys
very foundation of the hearsay ruls. ‘

gr

To be distinguished from the Merkouris decision, however, aye
certain other cases in which the statements of & murder victim bave
been used o prove or explain subsequent acts of the decedeunt, apd

are not used as o basis for inferring that the defemdlant did the

acts charged in the statements. See, e.g., People v. Atchley, 53
cal.2d 160, 172, 346 P.2a 764, 770 (1959); People v. Finch, 213 [al.

App.2a 752, 765, 29 Cal. Rptr. 420, 427 (1963). Statements of a
dacedent's then state of mind--j,_,_g_.,. his fear-«ay be offered um‘m-
Section 1250, as under existing law, elther to prove that fear v?:en
1t 1 iteelf in issue or to prove or explain the decedent's sub~
sequent conduct. Statements of & decedent’ = parrating threats or
brutal conduct by some other person may also be used as cirm
tial evidence of the decedent's state of mind--his fear--when t#;at

Pear 1& 1tself in issue or when it is relevant to prove or explain
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the decedent's subsequent conduct: apd for that purpose, the
evidence is not subject to a hearsay objlection for it is not
offered to prove the truth of the matters stated. See the Comment
to Section 1200. BSee aleo the Comment to Section 1252. But when
guch evidence 1s used as a hasis for inferring that the alleged |
threatener must have made threats, the evidence falls within the

language of Section 1250(b) and is inadmissible hearsay evidence.

Section 1261

The Commission approved the following amendment at the January meet:l.ng

1261. {a) Evidence of g statenment 1s not made inedimissible
by the hearsay rule when offered in an action upon a claim or
demand against the estate of the declarant if the statement was ¢
{a) made upon the persons) knowledge of the declarant at a time
when the matter had heen recently perceived by him and while his
recollection was clear . 3-asd

{b) Evidence of a statement is inadmissible under this Sectien
if the statement was mede under circumstances such as to indicate |
its lack of trustworthiness.

Section 1291

The Commissior approved the amendment to subdivision (a) at the Ja!mary
meeting. JTh addition, we recommend the amendment indicated to subdivisipn (b).

2291. (a) Evidence of former testimony is not mede inad-
missible by the hearsay rule if the declarant ia unavailable as
8 witness and:

(1) The former testimony is offered against a person who
offered it in evidence in his own behalf on the former occasion
or agalnst the successor in interest of such person; or

{2) The party against whom the former testimony is offered
was a party to the action or proceeding in which the testimony
was given and had the right and opportunity to cross-examine the
declarant with an interest and motive similar to that which be
has at the hearingy-exeeps-that-teatimeny-in~-a~depesitiva-taken
in-anether-aection-and-teatimony-given-in-a-prelininary-examination
in-ansther-eriminal-aetion-in-noi-mede-admigsible-by-this-paragraph
againgt-the-defendant-in-a-erininnl-netion-unless-it-vas-reeeived
in-evidenee-as-the-trial-of-puch-other-sekiony

<3h4-
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{b)--BExeept-for-objeetions-to-the-form-of-the-question
whiech-were-net-made-at-the-time-the-former-testiimony-was-giveny
apd-ebjeetionc-based-on- ecrpeteney-or-privilege-vhich-did-ned
exigt-at-that-timey-the (b) The admissibility of former testimony
under this section 1s subject to the same limitations and objec- '-
tions as though the declarant were testifying at the bearing ,

except that former testimony offered urnder thie section is not

subject to objections to the form of the question which were not

made at the time the former testimony was given and objections

based on competency or privilege which did not exist at that time.
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" Comment. Heetion 1291 'ﬁféﬁd%"é"'ﬁmﬁiemepﬁon for "former

testimony nffrred acainat o nersent who was & party te the proceeding
in which the former testimony was given. For example, if a serieg of
cases arises involving several pleintiffs and but one defendant, Seetion
1201 permits testimony given in the first trial to be used against the
defendant in a later trial if the conditions of admissibility stated in
the section are met, 7

Former testimony is admissible under Section 1291 only if the de-
clarant is vnavailable as & witness, . 7

Paragraph {1) of subdivision (&) of Section 1251 provides for the
admission of former testimony if it is offered against the party whe
offered it in the previous proceeding. Since the witness is no longer
available to testify, the party’s previous direet and redireet examina-

tion should be eonsidered an adequate substitate for his present right ‘

to eross-examine the deelarant.

Paragraph (2) of subdivision {a) of Section 1291 provides for the
admissibility of former testimony where the party ageinst whom it ia
now offered had the right and opportunity in the former proceeding
t0 eross-examine the declarant with an interest and motive similar to
that which ke now has. Since the party has had his opportunity to
eross-examine, the primary objection to hearsay evidence—lack of op-
portunity to cross-examine the declarant—is not applicable. On the other
hand, paragraph (2) daes not make the former testimony sdmissible

" where the pArty against whom it is offered did not bave a similar inter.

est and motive 1o cross-examine the declarant. The determination of-
similarity of interest and motive in cross-examination shonld be based

. on practieal considerations and not merely on the similarity of the

party's position in the two cases. For example, testimony contained in
& deposition that was taken, but not offered in evidence at the trial,
m a different action should be excladed if the judge determines that
the depo_sit;ion was taken for discovery purposes gnd tha;. the party did

' party’s interest and motive for cross-examination on the previous ocea-

sion would have been substantially different from his present interest
and motiva, . : :

Section 1233 supersedes Code of Civil Procedure Section 187G(R)
which permits former testimony to be admitted in & civil case only if
the former proceeding was an asction between the same perties or their

. predecessors in interest, relating to the same matier, or was g former

trial of the action in which the testimony is offered. Section 1291 will

. also permit a broader range of hearsay to be introduneed against the

defendant in 2 eriminsl action than has been permitted under Penal

Code Section 686. Under thot section, former testimony has been ad.

missible against the defendant in 2 criminal action only if the former

testimony was given in the same action-—at the preliminary examing-
tion, in & deposition, or in a prior trial of the action.

Bubdivision (b) of Section 1291 Taakes it clear that objections baged

on the competence of the declarant or on privilege are to be determined

to be determined as of the time the former testimony is offered in evi-
dence. Bee Tentative Becommendation and o Study Relating to the

* Uniform Rules of Evidence {Article VIII. Hearsay Evidence), 6 CaL,

L:.E"w Revision Coumm'x, Rer., Ruc. & Sronms Appendiz at 581-585
(1964). _

Subdivision (b) also provides that objections to the form of the ques-
ticn may not be used to exclude the former testimony. Where the for-
mer testimony iy offered under paragraph (1) of subdivision (a), the
party against whom the former testimony is now offered phrased the
question himself; and where the former testimony is admitted. under
paragraph (2} of subdivision (2), the party against whom the testi-
mony is now offered had the opportunity to objeet to the form of the

question when it was asked on the former occasion, Hence, the party °

13 not permiited to raise this technical objection when the former testi.
mony is offered againat him.

v




gection 1252
C

We recommend the following amendment:

§ 1272, Former testimony offered against person not o party to

formar proceeding

1292. {a) Evidence of former testimony is not made inad- -
reiasible by the hearsay rule if:

{1) The declarant is unavailable as a witness;

(2} The former testimony is offered in & eivil action or
sgainst the prosecution in a criminal action; and

{8) The issue is such that the party to the action or pro-
ceeding in which the former testimony was given had the
right and opporfunity to cross-examine the declarant with an
interest and motive similar to that which the party against
whom the testimony is offered has at the hearing. :

(i-)—-&teept—far—e‘hﬁeetiaaﬂ-hae&-en—eou;eteney—ér:mmm
vhieh-did-Bot-enigb-at-the-time-she-former-testinony-vas-giveny
she (b) The admissibility of former testimony under this
section is subject to the same limitatiens and cbjections as

though the declarant were testifying &t the hearing, except that

- former testimony offered under this section is not subject to

C ' objections based on competency or privilege which did not exist

at the time the former testimony was given.




Section 1410

We recommend the following amendment:

1410. A-writing-ie-suffieiently-authentieated-so-be
reeeived-in-evidenee-if-there-is-any-evidence-suffieieni-do
sugtain-a-£fipding-of-the-muthentieity-of-the-writingy-ard
Nothing in this article shall be construed to limit the means

by which the-authentieity-of a writing may be shewn authenticated

or md.

Section 141k

We recommend the following amendment:

141k, A writing mey be authenticated by evidence that:

(a) The party against whom it is offered has at any time
admitted its authenticity; or

{b) The writing ie-preduced-frem-ihe-ewsiedy
of-the-party-againsi-whom-it-is-offered-and has been acted upon

by him as authentic.

Section 1415

We recommend the following amendment:

1415. A writing may be authenticated by evidence of the

ausheniiedty geruineness of the handwriting of the maker.

Section 1417

We recommend the following a.mendment;
1k17. The authemtieity genuineness of handwriting, or
the lack thereof, may be proved by a compariscon made by the trier
of fact with handwriting (a) which the court finds was admitted
-38-
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or treated as anthentie genuine by the party against whom the

evidence is offered or (b) otherwise proved to be authemiie

genmuine to the satisfaction of the court.

Section 1418

We recommend the following amendment:

1418. The sutkenitieidy genuineness of writing, or the
lack thereof, may be proved by a comparison made by an expert
witness with writing (a) which the court finds was admitted or
treated as muthensie genuine by the party against whom the
evidence is offered or (b) otherwise proved to bhe awbhemiie

grmine to the matisfaction of the court.

Section 1419

We recommend the following amendment;

1419. Where a writing whose geruineness is sought to be

inbtredueed-in-evidenee proved is more than 30 years old, the
comparison under Section 1417 or 14i8 may be made with writing %
purporting to be aushem$ie genuine, and generally respected and
acted upon as such, by persons having an interest in knowing

whether it is authenidis genuine .

Title of Article 3, Chapter 1, Division 11 {commencing with Section 145Q
We recommend the followilng smendment:

Article 3. Presumptions Affecting Acknowled_ged Writings

and Oz_fficia.l Writings

Section 1"562

We recommend the following amendment:
' ~39-




1562. The copy of the records is admissible in evidence to
the same extent as though the original thereof were offered and
the custodian had been present and testified to the matters Ztated in
the affidavit. The affidavit is admissible in evidence and the mafters

stoted therein pursuant to Sectlon 1561 are presumed true. When

more than one person has knowledge of the facts, more than cne

affidavit way be made. The presumption established by +this

section is a presumption affecting the burden of preef producing

evidence.

Comment. Section 1562 supersedes the provisions of Code of Civil
Procedure Section 1998.2. Under Section 1998.2, the presumption provided
in this section could be overcome only by a preponderance of the evidenqe.
Section 1562, however, classifies the presumption as affecting the burdeﬁ
of producing evidence only. See EVIDENCE CODE §§ 603 and 60L and the
Comments thereto. Section 1562 makes it clear, too, that the presumption
relates only to the truthfulness of the matters required to be stated i#
the affidavit by Section 1561l. Other matters that may be stated in the;
affidavit derive no presumption of truthfulness from the fact that they

have been included in it.

-ho-




