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BUSINESS AND PROFESSIONS CODE

Section 2904 (Repealed)

Comment. Section 2904 is superseded by Evidence Code Sections 1010-1026.

Section 5012 (Amended)

Comment. The deleted language in Section 5012 is incongistent with

Evidence {ode Section 1452. See the Comment to thet section.

Section 25009 (Amended)

Comment. The amendment merely substitutes correct references for the

obsolete references in Section 25009.

CIVIL CODE

Sectlon 53 (Amended)

Comment. This revision of Section 53 provides, in effect, that the
court may take judicial notice of the matter specified in subdivision {c) and
is required to teke judicial notice of such matter upon request if the party
making the request supplies the court with sufficlent information. See

EVIDENCE CODE §§ 452 and 453 and the Commente thereto.
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Section 164.5 {Added)

Comment. Section 16h4.5, which is a new section added to the Civil Code,
states existing decisional and statutory law. The presumption stated in the
first sentence of Section 16k.5 is established by a number of California
cases. 1t places upon the person asserting that any property is separate
property the burden of proving that it was acquired by gift, devise, or descent,
or that the consideration given for it wes separate property, or that it is
personal injury damages, or that for some other reason the property is not

commnity property. E.g., Rozan v. Rozan, 49 Cal. 24 322, 317 P.2d 11 (1957); -

Meyer v. Kinzer, 12 Cal. 247 (1859). BSee THE CALIFORNIA FAMILY LAWYER § 4.8

(Cal. Cont. Ed. Bar 1961).
The second sentence of Section 164.5 also states existing case law.

E.g., Estate of Rolls, 193 Cal. 59%, 226 Pac. 608 (1924); Meyer v. Kinzer,

Supra.
The third sentence of Section 16L.5 states the apparent effect of sub-

division 40 of Code of Civil Procedure Section 1963. ‘The meaning of sub-
divieion 40, however, is not clear. See 4 WITKIN, SUMMARY OF CALIFORNIA

14W, Community Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-

691 (1955).

Section 193 (Repealed)

Conment. Sections 193, 194, and 195 are superseded by the more accurate
statement of the presumption in Evidence Code Section 661. See the Comment

to that section.

Section 194 (Repealed)

Comment. See the Comment to Civil Code Section 193.
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Section 195 {Repealed)

Comment. See the Comment to Civil Code Section 193.

Section 3544 (Added)

Comment., Sections 3544=3548 are new sections sdded to the Civil Code and
are complled among the maxims of jurlsprudence. Sections 3544-3548 restate
the provisions of subdivisions 3, 19, 28, 32, and 33 of Code of Civil Pro-
cedure Section 1963 and supersede those subdivisions. The maxims are not in-
tended to quslify any substantive provisions of law, but to ald in their just

epplication. CIVIL CODE § 3509.

Section 3545 (Added)

Comment. See the Comment to Civil Code Section 354k.

Section 3546 {Added)

Comment. See the Comment to Civil Code Section 354k.

Section 3547 (Added)

Comment. See the Comment to Civil Code Section 35h4b,

Section 3548 {Added)

Cerment. See the Comment to Civil Code Section 354k.
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CODE OF CIVIL PROCEDURE

Section 1 (Amended)

Comment. The title of Part IV has been changed to reflect the fact that the

evidence provisions in Part IV have been placed in the Evidence Code.

Section 117g (Amended)

Comment. The Uniform Business Rocords as Bvidenrce fiet is codified in the

Evidence Code as Sections 1270 and 1271.

Section 125 {Amended)

Comment. Evidence Code Section 777 sets forth precisely the conditions

under which witnesses mey be excluded.

Section 153 (Amended)

Comment. The deleted language, which relates to the authentication of

copies of judielsl records, is superseded by Evidence Code Section 1530.

Section 433 (Amended)

Comment. This revision is necessary to conform Section 433 to the judicial

notice provisions of the Evidence Code.

Section 657 (Amended)
Comment. The limitation on the kinde of misconduct that can be shown by
& Juror's affidavit has been deleted as there is no limitgtion on the nature of

the mlsconduct that can be proved by evidence from jurors under Evidence Code

Sections 7Ok and 1150. See the Comment to EVIDENCE CODE § 704(d).

Section 1256.2 {Repealed)

Comment. Section 1256.2 is superseded by ILvidence Code Section 722(b}.
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Section 1747 (Amended)

Comment. Section 1747 has been amended merely to substitute a reference
to the pertinent section of the Evidence Code for the reference to the super-

seded Code of Civil Procedure section._

Title of Part IV of Code of Civil Procedure (Amended )

Comment. The title of Part IV has been changed to reflect the fact that
the evidence provisions contained therein have been superseded by the Evidence

Code.

Section 1823 (Repealed)

Comment. Section 1823 i1s superseded by the definition of "evidence"

in Evidence Code Section 1h40.

Section 1824 {Repealed)
Comment. Section 1824 is substantially recodified as Evidence Code

Section 150.

Section 1825 {Repealed)
Comment. Section 1825, which merely states in general terms the content
of Part IV of the Code of Civil Procedure, serves no useful purpcse. No case

has been found where the section was pertinent to the decision.

Section 1826 (Repealed)

Comment. Section 1826 contains an ipaccurate description of the normal

burden of proof. See Tentative Recommendation and a Study Relating to the

Uniform Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and

Presumptions), 6 CAL, [AW REVISION COMM'N., REP., REC. § STUDIES- 1001, 1149-1150

(1964). Section 1826 is superseded by Division 5 (commencing with Section 500)
of the Evidence Code. See alsc EVIDEKCE CQDE § 430.

=150k~




Section 1827 (Repesled)

Comment. Section 1827 is superseded by the definition of "evidence” in

Evicence Code Section 140. Although Judicial notice is not included in the
definition of "evidence" in Secticn 140, the subject i3 covered in Division 4

( commencing with Section 450) of the Evidence Code; and judicisl notlce will

support a finding by the court.

Section 1828 (Repealed)

Comment. Section 1828 attempts to classify evidence into s number of dif-
ferent categories, each of which in turn is defined by the sectlons that folliow,
i.e., Sections 1829-1837. This very elaborate classification eystem represents
the analysis of evidence law of a century agoe. Writers, courts, and lawyers
today use different classifications axl different terminology. Accordingly,
Section 1828 is repesled. To the extent that the terms defined in Sections
1820-1837 showld be retained, those terms are defined in the Evidence Code.

See, e.g., EVIDENCE CODE § 410, defining "direct evidence.”

Section 1829 (Repealed)

Comment. Sectione 1829 and 1830 serve no definitional purpese in the
existing statutes and appear to state a "best evidence rule" that is inconsistent

with both the Bvidence Code (Secticnms 1500-1510) and previcusly existing kav. See
Tentative Becommendation and a Study Relating to the Uniform Rules of Evidence
(Article I. General Provisions}, & CAL. IAW REVISION COMM'N, REP., REC, &
gIUDIZS 1, 49-51 (196k).

Seciion 1830 (Repealed)
Corment. See the Comment to Ccde of Civil Proccdure Section 1829,

Section 1831 (Repealed)

Comment. Section 1831 is substaniially recodifici.as Jvidence Code Section
410, The term "direct evidence", which is defined in isection 1833 is not used
in .cis IV of the Code of Civil Frocedure except in foctlon 1844, Section 1844

is also repealed and its substance iz contalned in Lvicence Code Section 413,
-1505=-




Section 1832 (Repealed)

Comment. "Indirect evidence" as defined in Section 1832 is more conmchly
known &s circumstantial evidence. The defined term has nc substantive signifi-
cance insofar as elther the Code of Civil Procedure or the Evidence Code is
concerned, for under either statutory scheme circumstantisl evidence, when
relevant, 1eg as admissible as direct evidence. The defined term is used in the
Code of Civil Procedure only in Section 1957 (also repealed), which merely
clessifies indirect evidence as either inferences or presumptions.

The repeal of Section 1832 wlll not affect the instructions that are to be
given to the jury in sppropriate cases as to the difference between direct and
circumstantial evidence. Nor will the repeal of this section affect the case

law or other statutes relating to what evidence is sufficient to sustain a
verdict or finding.

Section 1833 (Repealed)

Corment. Section 1833 is inconsistent with Evidence Code Section 602. See
Tentative Recommendation and a Study Helating to the Uniform Rules of Evidence
(Burden of PaoducinggEvidence, Burden of Proof, and Presug@tions), 6 CAL, IAW
REVISION CCMM'N, REP., REC, & STUDIES 1001, 1143-11LC (196L).

Section 183% (Repealied)
Corment. The substance of feciicn 183% 1s stated ms a rule of law, rether

than as & definition, in Evidence Cocde Section k03(b).
Section 1836 (Repealed)

Comment. Section 1836 serves no useful purpose. The defined term is

not used in either the Evidence Code or in the existing statutes.

Section 1837 (Repealed)

Comment. Section 1837 is unnecessary. The defined term is not used in
elther the Evidence Code o in the existing statutes.

-1506~




Section 1838 (Repealed)

Comment. Section 1838 is unpecessary. The defined term is not used in
either the Evidence Code or in the curisting statutes. The repeal of Secticn 1838

will have no effect on the primnciple that cumulative evidence may be sxeluded, for

that principle is expressed in Evidence Code Section 352~~without, bcwever,

using the term "cumilative evidence".

Section 1839 (Repesled)

Comment. The definition of 'torroborative evidence" in Section 1839 (which
requires corroboretive evidence to be evidence "of a different charmcter") is
inconsistent with the case law developed in California vhich has not
required that corroborating evidence be of a "different character". The repeal
of Section 1839, therefore, will have no effect on the interpretation of the
sections in various codes that require corrchovating evidence; the case law that
has developed under these sections will continwe to determine what constitutes
corroborating evidence for the purposes of the particular sections.

One out-dated case indicates that an instruction on what constitutes
corroborating evidence is adequate if given in the words of Section 1839.

People v. Stermberg, 111 Cal. 11, 43 Pac. 201 (1896). BSee also People v.

Monteverde, 11 Cal. App.2d 156, 244 P.2d 447 (1952). On the other hand, recent
casee do not clte or rely on Section 1839 in defining what constitutes corroborat-

ing evidence, and California Jury Instructions, Criminal provides definitions

of corroborating evidence derived from the case law rather than from Section
1839. See, e.g., CALJIC {2d ed. 1958) Nos. 203 (Rev.) (possession of stelen
property), 235 (Rev.) (possession of stolen property), 592«C (Rev.) (abortion),
766 (periury), and 822 (Rev.) (corroboration of testimony of accomplices). See
CALIFCRNIA CRIMINAL LAY FRACTICE L73-v77 {Cal. Cont. .iG. Bar 196k);
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Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

{Article I. General Provisions), 6 CAL., IAW REVISION COMM'H, RER, REC. & STUDIES
1, 56-57 (1964).

Section 1844 (Repealed)

Ccmment, The sybstance of Secticn 1844  ie recodified as Evidenee Ccde
Section W11,

Section 1845 (Repealed)

Comment. Section 1845 is superseded by Evidence Code Sections 702, 800-801,
and 1200,

Section 1845.5 {Repealed)

Comment. Section 1845.5 is recotified as Evidence Code Section 830.

Section 1846 (Repesled)

Comment. Sectlon 1846 1s recodified in substance in Evidence Code Sections
TL0 and Tll.
Section 1847 (Repealed)

Comment. Section 1847 is inconsistent with the definition of a presumption
in Evidence Code Section 600. The right of a party to attack the credibility of
a witness by any evidence relevant to that issue is assured by Evidence Code

Sections 351, T80, and 785.

Section 1848 (Repealed)

Comment.. Insofar as Section 1848 deale with hearsay it is superseded by the
hearsay rule, stated in Evidence Code Section 12CQ, and the numerous exceptions
thereto. If Section 1848 has s broader application, its meaning is not clear
and its possible applications are undesirable; hence, there 1s no Justification

for retaining the section.

Section 1849 (Repealed)

Comment. Section 1849 1s superseded by Evidence Code Sectlon 1226.
s - 1508- -




Section 1850 (Repealed)

Comment. Insofar as Section 1850 relates to hearsay, it is superseded by
Evidence Code Sections 1240 and 1241, which provide exceptions to the hearsay
rule for contemporanecus and spontanecus declarations. Insofar as Section 1850
relates to declarstions that are themselves material, the section 1s unnecegsarxy;
for, ingsmuch as Evidence Code Sections 225 and 1200 zeke 4t clear that such
declaraticns are not hearsay, they are adumissfble under the general principel thet

relevant evidence is admissible. See EVIDENCE CODE §§ 210, 351.

Section 1851 {Repealed}

Comment. Section 1851 is superseded by the exceptions to the hearsay rule

stated in Evidence Code Sections 1225 and 1302.

Section 1852 (Repealed)

Comment. Section 1852 is superseded by the excepticns to the hearsay rule
stated in Article 1) {commencing with Section 1310) of Chapter 2 of Division 10

of the Bvidence Code.

Section 1853 (Repealed)

Comment. Section 1853 is an imperfect statement of the declaration against
interest exception to the hearsay rule and is superseded by Evidence Code

Section 1230. See the Comment to that sectlon.

Section 1854 (Repealed)

Corment. Section 185h4 is -rocodified as Evidence Code Section 357.

Section 1855 (Repealed)

Comment. Section 1855 is superseded by Evidence Code Sections 1500-1510.
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Section 18558 (Repealed)

Copment, Section 18558 is recodified as Evidence Code Seetilon 1601.

Seciion 1863 (Repealed)

Comment. Section 1863 is superseded by Evidence Code Sectiom T53.

Section 1867 (Repealed)

Comment., Section 1867 is based on the obsclete theory that scme allega-
tlons are necessary that are not materdal, i.e., esscntisl to the claim or
defense; it provides that only the raterisl allegations need be proved. See

Tentative Recommendation and s Study Relating to the Uniform Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW

REVISION COMM'N, REP., REC, & STUDIES 1001, 1119-1121 (1964), Sinee Section
1867 is obsolete and is not a correct statement of existing law, it is repealed,

Section 1368 {Repealed)
Comment. Section 1868 is superseded by Evidence Code Sections 210, 350,

Section 1869 {Repealed)
Comment. Section 1869 is inconsistent with and superseded by Bvidence

Code Sections 500 and 510. Moreover, it ls an ipsccurate stetement of the marner

in vhich the burden of proof is allocated under existing law, See Ternbative
Recommendation and a Study Relating to the Uniform Rules of Evidence (Burden

of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL, LAW REVISION

COMI'N, REP,, REC, & STUDIES 1001, 1122-112k (196h4).

Section 1870 {Repealed)

Comment, Section 1870 is superseded by the provisions of the Evidence
Code indlcated below:
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Sectien 1870
(subdivision)

1l
2

3

L (first clause)

4 (eecond clause)
b {third clsuse)

5 (first sentence)
5 (second sentence)
6

7

8
9 (first clause)
9 (second clause)

10
1
12

13
1L
i5
16

Section 1871 {Repealed)

Evidence Code
 (section)

210, 351
1220
1e21
1310, 1311
1230
12k2
122z, 1l22h
1225, 1226
1223

12h0, 1241 (See also the Comment
to CODE CIV, PROC. § 1850)

1250-1292
720, Boo, 801, 1k16
720, 801

870

1314, 1320-1322

Unnecessary (See EVIDENCE CODE
§ 351; CODE CIV. PRCC. § 1B€1;
CIV., CODE §§ 164k, 1645, See
also CCM. CODE § 2208.)

1312, 1313, 1320-1322
1500-1510
210, 351

210, 780, 785

Comment, Seetlon 1871 is recodified in the Evidence Code as indicated

belor:

Section 1871
(paragraph)

1

AT LI~ VI R V)
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(section)

730
731
733

132
723




(:: Section 1872 (Bepealed)

Comment .

Section 1872 is recodified in Evidence Code Sections 721 and 802.

Section 1875 {Repealed)

Conrment.

Section 1875 is superseded by the provisions of the Evidence Code

indicated below:;

Section 1875
(subdivision)

1

2

6, 7, and 8

9
Next to last paragraph

last paragraph

Section 1879 (Repesled)

Comrment.

Evidence Code
{section)

ks1(e)

451()=(a), bk52(a)-
(£)

hil{a)-{d), h52{a)-
e}, (e

4s52(f£), 453

1452

1452~1454 (official
gignatures and
seals); 451(F),

452(g){h){ remainder
of subdivisions)

ks1(f), 452(g)(h)
L5k, b55
311

Insofar as Section 1879 declares sll persons to be competent

witnesses, it is superseded by Evidence Code Section TCO; insofar as it reguires

perception and recollection on the part of the witness, it 1ls superseded in

part by Evidence Code Bections 7Ol and 702.

Ingofar as it 1s not superseded

by the Evidence Code, Section 1879 treats matters of credibility as matters of

competency and is, therefore, disapproved.

-1512-




Section 1880 (Repesled)

Comment. Subdivisions 1 and 2 of Section 1880 are superseded by
Evidence Cocde Section T0l.

Subdivision 3 of Section 1880 is the California version of the so-cslled
"dead man statute." Dead man statutes provide that cne engaged in litigation
with a decedent's estate cannct be a witness as to any matter or fact occurring
before the decedent's death. These statutes appear to rest on the belief that
to permit the purvivor to testify in the proceeding would be unfaeir because
the other party to the transsction is not available to testify and, hence, oaly
a ﬁart of the whole story can be developed. Because the dead camnct speak, the
living are also sllenced out of a desire to treat both sides equally. See

generally Moul v. McVey, 49 Cal. App.2d 101, 121 P.2d 83 {19h2); 1 CAL. LW

REVISION COMM'N, REP,, REC. & STUDIDS, Recammendation and Study Relating to

the Dead Man Statute at D-1 (1957).

In 1957, the Commission recommended the repeal of the dead man statute and
the enactment of a statute providing that, in certain specified types of
actions, written or oral statements of & deceased person made upch his personal
knowledge were not to be execluded as hearsasy. See 1 CAL, LAW REVISION COMM'N,

REP.,, REC., & STUDIES, Recommendation and Study Relating to the Dead Man Statute

at D-1 (1957). The 1957 reccmmendation hase not been enacted as law. For the
legislative history of this measure, see 1 CAL, LAl REVISICN COMM'N, REP.,
REC. & STUDIES IX (1957).

Although the dead man statute undoubtedly cuts off some fietitious claims,
1t resulte In the denial of just claims in s substantial number of cases. As
the Comnrission's 1557 recommendation and study demonstrates, the statute
balances the scales of justice unfairly in favor of decedenis?! estates.

See 1 CAL, LAW REVISION COMM'N, REP., REC. & STUDIES at D-6, D-43-D-L5 (1957).
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See also the Comment to EVIDENCE CCDE § 1261, Moreover, the dead man
statute has been productive of mucnh litigetion; yei, many questions as to
its weaning and effect are still unanswered. For these reasons, the
Comiission again recommends that the dead man statule be repealed.
However, repeal of the dead man statute alone would tip the écales
unfairly against decedents! estates by subjecting them to claims which
could have been defeated, wholly or in part, if the decedent had lived to
tell his story. If the living are to be permitted to testify, some steps
ougitt to be taken to permit the decedent to testify, so to speak, from the
grave. This is accomplished by relexing the hearsay rule in Evidence Ccocde
Section 1261 to provide a limited hearsay exception for a statement of a
deceased person offered in an action sgainst an executor or administrator
upon & claim or demand against the estate of such deceased person. This
hearsay exception is more limited than that recommended in 1957 and will,

it is believed, meet most of the objections made to the 1957 reccmmendation.
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Section 1881 (Kepealed)

Comment. Section 1881 is superseded by the provislons of the

Evidence Code indiceted below.

Subdivision 1. Subdivision 1 of Section 1881 is superseded Ty

Evidence Code Sections 970-973 and 960-987. Under subdivision 1 of

Section 188L ~—ee. - and Section

1822 of the Peral Code, a married person has a privilege, subject to
certain excaptions, to prevent his spouse {rom testifying for or against
him in & eivil or eriminal action to which he is & party. Section 1322
of the Pensl Code also gives his spouse & privilege not to testify for
or aghinat him in a eriminal action 1o which he is a party.

s ‘for” jlege, The Commission has concluded that the mari-
tal testimonial privilege provided by existing law g3 to testimony by
one spouse for the other should be abolished in both eivil aud criminal
setions, There wouid appear to be no need for this privilege, now given
to a party to an action, not to eall his spouse to testify in his favor.
If & case can be imagined in which,a party would wish to avail himself
of this privilege, he could achieve t’he sarme restlt by simply not ealling
his spouse to the stand. Nor does it seem desirable to comtinue the
present privilege of th2 nonparty spouse not to testify in javer of the
party spouse in & criminal action. It is difficult to imagine a case in
which this privilege would be claimed for other than wmercenary or
gpiteful motives, and it precludes neeess to evidence which might save
an innoecent person from convietion. .

“ ud 0. Under existing lav, either spouse may
cluim the privilege to prevent one spouse from testifying against the
other in A eriminal sction, and the party spouse may =laim the privilege

t0 prevent his gpouse from testifying ageingt him ie a8 eivil aclion.

The privilege under ven exelusively to the
witness spouse beeauss he instead of the party spouse is more likely to
make the determination 6f whether to elaim the privilege on ihe basis
of its probable effect on the marital relationship, For sxampls, besauss
of bis interest in the outeome of the actisn. a party rpouse would be
under considerable temptation to claim the privilegs even if the mar-
riage were already hopelessly disrajted. wheroay & witnese spouse
probably would not. Tdustrative of the pessible misnse of the existing
privilege is the recent case of Peaple v. Ward, 50 Cal2d 703, 828 P.2d
777 (1858), involving a defendant who murdersd his wifo’sgmother
and 18-year-old sister. He had {hreatened to mmrder his wif - band it
seernn likely that ba wounld have dunse so had she not fled. Thé marital
relationship was se thoroughly shatiered ar it comld have been; yet,
the defendant was entitled to invoke the privilege to preveni his wife
from testifying. In suck a situation, the privilege does not serve at all
© its true purpose of preserving a marital velationship from disruption:
‘it serves only as an chstacte 10 the administration of juatice.

~/&78 — _
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Subdivisions 2-6.

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence Ccde

indicated below:

Section 1881 Evidence Code
(eubdivision) {section)
2 950-~962
3 1030-103h
L 990-1006, 1010~1026
> _ 10k0~1042
6 1070-1072

Section 1883 (Repealed)

Commernt. Section 1883 is superseded by Evidence Code Sections 703 and TOk.

Section 1884 (Repealed)

Comment. Section 1884 is superseded by Evidence Code Section 752.

Section 1885 (Repealed)

Comment. Section 1885 is reccdified ms Evidence Code Section 75L.

Section 1893 (Amended)

Comment. The language deleted from Section 1833 is unnecessary in view of

Evidence Code Sections 1506 and 153C.

Section 1901 (Repealed)

Comment. Section 1901 is superseded hy Evidence Code Section 1530.

Section 1903 (Repealed)

Comrent. Section 1903 is unneceasary to support the validity of statutes,
for the California courts have sald that statutes are "presumed” to be constitu~

tional. In ve Cregler, 56 Cal.2d 30% 311, 1k cal. Rptr. 26g 201, 363 P.2d 305 307
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(1961). If Section 1903 is deemed to have an evidentiary effect, it is un-
desirable to the extent that it indicates that the Legislature may exercise
the Judicial power of making findings on controverted facts and that such
Tindings are conclusive. As the section is urpecessary to accomplish its
essential purpose, it is repealed. This repeal will not change the law of
California relating to the construction or validity of statutes because the

courts have not placed that law upon the footing of this section.

Section 1905 (Repealed)

Comment. Sections 1905, 1906, 1907, 1918, and 1919 relate to hearsay,
authentlcation of official records, and the'best evidencesrule. They are super-
seded by Evidence Code Sections 1270-127]1, 1280-128k, 1452-1454, 1506-1507,
1530, 1532, and 1600.

Subdivision 4 of Section 1918 provides for the authentication of a publishe
ed foreign official Jjournal by evidence that it was commonly received in the
forelgn country as published by the regulsite authority. Although no eimilar
provision appears in the Evidence Code, this and other evidence of authenticity
not mentioned explicitly in the Evidence Code may be used to authenticate
official writings under the geveral langusge of Section 1410, which provides
that the requirement of authentication may be met by "evidence sufficient to
sustain a finding of the authenticity of the writing." See also EVILENCE CODR

§§ 1400 and 1530.

Section 1906 {Repealed)

Compent. See tha Comment to Code of Civil Procedure Section 1805.
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Section 1907 {Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1505.

Section 1908.5 (Added)

Comment. Section 1908.5 recodifies the rule of Fleading stated in sub-
division & of Section 1962 of the Code of Civil Procedure. See the Comment o

that secticn.

Section 1918 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1805.

Section 1919 {Repealed)

Comment. BSee the Comment to(Ccde of Civil Procedure Section 1905.

Section 1919a (Repealed)

Comment. Sectlons 1919a and 19190 are superseded by Evidence Code Sections
1315 and 1316.

Bection 1919b (Repealed)

Comment. See the Comment %0 Cede of Civil Procedure tection 1919a.

Section 1920 (Repealed)

Comment. Section 1920 is superseded by the business records exception
contained in Evidence Code Sections 1270 and 1271, by the exception to the
heersay rule for officilal records and other official writings contained in
Evidence Code Sections 1280-1284, and by various specific exceptions to the
hearsay rule that will continue to exist under various secticns of the Evidence
Code and other codes. The breoed langusge of Section 1920 has been limited
in Fvidence Code Section 1280 to reflect existing lav. See the Comment to
EVITLNCE CCDE  § 1280 See also EVIDENCE CODE ¢ 664 (presumption that

official duty has been regularly performted).
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Section 1920a (Repealed)

Comment. Secticn 1920a is umnecessary in view of Evidence Code Sections

1506 snd 1530. See also EVIDENCE CODE § 1550.

Section 1920b {Repealed)

Comment. Section 1920b is :eccdified < Evidence Code Section 1551.

Section 1921 {Repealed)

Comment. Sections 1921 and 1922 are superseded by Evidence Code Sections

1270-1271, 1280, 1452, 1453, 1506, and 1530.

Section 1922 (Repealed)

Comment. BSee the Comment +o Ccde of Civil Procedure Section 1921.

Section 1923 {Repealed)

Comment. Section 1923 1s supcrseded by Dvidence Cede Section 153k. See
the Comment to that section.

Section 1924 (Repealed)

Comment. Section 1924 ie unnecessary because the sections to which it

relates are repealed.

Section 1925 {Repealed)

Corment. Section 1925 is recodified as Evidence Code Section 1604,

Section 1926 (Repealed)

Comment. Section 1926 is superseded by Evidence Code Sections 12T70=-1271

and 1280-1284.

Section 1927 (Repealed)

Comment. Section 1927 is recod:.fied as Evidence Code Section 1602,

Section 1927.5 {Repealed)

Comtent. Section 1927.5 is recodified «s Evidence Code Section 1605.
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Section 1928 (Repealed)

Comment. Section 1928 is recodified as Evidence Code Section 1603.

Sectione 1928.1-1928.4 (Repealed)

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of Civil
Procedure conslsts of Sections 1928.1-1928.4. The sections are discussed

individually helow.

Section 1928.1 {Repealed)

Comment, Section 1928.1 ie recodified as Evidence Code Section 1282.

Sectlon 1928.2 (Repealed)

Comment. Section 1928.2 is recodified as Evidence Code Section 1283. See
also EVIDENCE CCDE § 1530 (purported copy of writing in custody of public
employee),

Section 1928,3 (Fepealed)

.Comment. Section 1928.3 is unnecessary in viev of Ividence Code Seetions
1452, 1453, and 1530.

Section 1928.4 (Repealed)

Comment. Section 1928.4 is unnecessary in view of Evidence Code Section 3.

Section 1936 {Repealed)

Comment. Section 1936 1s recodified as Evidence Code Section 13h1.

Section 1936.1 (Repealed)

Comment. Section 1936.1 is recod.fied as Evidence Code Section 1156.

Section 1937 (Repealed)

Comment. Sections 1937, 1938, and 1939 relate to the best evidenoce rule

and are superseded by Evidence Code Sections 1500-1510,
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Section 1938 {Repealed)

Comment. BSee the Comment to Code of Civil Procedure Section 1937.

Section 1939 (Repealed)

Comment. See the Comment to Code of Civil Proceduire Sectlon 1937.

Section 1940 (Repealed)

Comment. Section 1940 is reccdified as Evidence Code Sections 1413 and

k15,

Section 1941 (Repealed)

Comment. Section 1941 1s recodified in substance as Evidence Code
Section 1h12.

Section 1942 (Repealed)

Comment. Section 1942 18 recodified in substance as Evidence Code
Section 141h.
Section 1943 (Repealed)

Comment. Section 1943 is recodified in substance in Fvidence Code
Section 1415,

Section 1944 (Repealed)

Comment. Section 194k is recodified in substance as Fvidence Code
Section 1L417.
Section 1945 (Repealed)

Comment. Section 1945 is recodified as Evidence Code Section 1k18.

Section 1946 (Repealed)

Comment. The first subdivision of Section 1546 is superseded by the
declaration against interest exception to the hearsay rule contgined in Evidence
Code Section 1230; the second subdivision is superseded by the business records
exception contained in Evidence Code Sections 1270 and 1271; and the third

subdivision ie superseded by ithe business records excepbion contained in
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Evidence Code Sections1270-1271, the officisl records exceptions contained in
Evidence Code Sections 1280-128Y4, and the variocus other exceptions to the

hearsay rule contained elsewhere in the Evidence Code and in other codes.

Section 1947 (Repealed)

Comment. Sectlon 1947 was a necessary provisicn when the only hearsay
exception for business records was the common law shop=book rule. That rule
required that an entry be an original entry in order to qualify for admission
in evidence. The business records exception to the hearsay rule contalped in
Evidence Code Sections 1270 and 1271 does not require that the entry be an
origingl entry so long as it was mede in the regular course of the business at
or near the time of the act, condition,or event recorded. As the Section

1947 no longer has any significant meaning, it is ropealed.

Section 1948 (Repealed)

Comment. Section 1948 18 recodified in substance az Evidence Code
Section 1h51.

Section 1951 (Repealed)

Corment. Section 1951 1s superseded by Evidence Code Sections 1451, 31532,

and 1600,
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Sections 1953e-1953h (Repealed)

Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Sections 1953e-1953h. These sections, which
constitute the Uniform Business Records as Evidence Act, are recodified as
Evidence Code Sections 1270-1272. Sections 1270-1272 do not, however,
include the language of Section 1963f.5, which was added to the Code of
Civil Procedure in 1959. Section 1963f.5 is not in the Uniform Act, and
it inadequately attempts to make expliclt the liberal case law rule
that the Uniform Act permits admission of records kept under any kind
of bookkeeping system, whether original or copies, and whether in book,
card, looseleaf, or some other form. The case law rule is satisfactory,
and Section 1963f.5 may have the unintended effect of limiting the

provisions of the Uniform Act. BSee Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearssy Evidence),
6 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 516 (1964).

Sections 19531-1953L (Repealed)

Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Sections 19531-1953L. These sections, which
comprise the Uniform Photographic Coples of Business and Publlic Records as
Evidence Act, are recodified as BEvidence {ode Section 1550.

Section 195% {Repealed)

Comment. Section 1954 is unnecessary in light of Evidence Code Sections
210, 351, and 352.

Sections 1957-1963 {Repealed)

Comment. Chepter 5 of Title 2, Part IV, of the Code of Civil Procedure

consists of Sections 1957 through 1963. The sections are discussed individu-

all:,’ below. -1523~-




Section 1957 (Repenled)

Compent. Sections 1957, 1958, and 1960 are superseded by Evidence
Code Sections 140 (defining "evidence") and 210 {defining "relevant
evidence"). See the Comments to EVIDENCE CODE $% 140 and 210. See also
the Comment to CODE CIV. PROC. § 1832.

Section 1958 (Repealed)

Comment. BSee the Comment to Code of Civil Procedure Section 1957.
The substance of Section 1958 1s restated in the last sentence of Evidence
Code Section 608.

Section 1959 (Repealed)

Commwent. Section 1959 is superseded by Evidence Code Section 600.

Section 1950 {Repealed)

Comment. See the Comment to Code of Clvil Procedure Section 1957.

Section 1961 (Repealed)

Comment. Section 1961 is superseded by Chapter 3 {commencing with
Section 600) of Division 5 of the Evidence Code, which prescribes the

nature and effect of presumptions.
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Bection 1962 (Repealed)

. Domment. Subdivision 1 of Seetion 1962 is repealed because it
]]as liitle meaning, either aS & rule of snbatantive iaw or as a rule of
evidence . . . ."" People v. Gorshen, 51 Cal 24 718, 731, 336 P.2d 462,
501 ¢1939).
Subdivisions 2, 8, 4, and 5 are superseded by Evidense Code Sections
621-624,
_ The first clanse of subdivisien & staves the meaningless truism that
judgments are eonclusive when declared by iaw to be conclusive, The
plead:ng rule in the next two clanses has been recodified as Section
19085 of the Code of (ivil Procedure,
) Subdivision ¥ 13 werely a eross-refe-ence section to all ether presmp-
tions declared by law to be conclusive. This subdivision is cnnecessery.

See EVIDENCE CopE § Goo.

Section 1963 (Gepealed)

Commenrt. Many of the presumptions listed in Section 1953 are
classified and restated in the Evidence Code. A few hava been reeedi-
fled as maxzims of jurisprudence in Part 4 of Dhvisicn 4 of the Ciwil
Code. Others are not continued st all. The disposition of each sub.
division of Section 1963 iz piven in the table helow. Foliowing the
table are comments indieating the reasons for vepealing those provis
sions of Section 1983 that are not continued in California law,

Bention 1803

{rubdivizion) Fuperaeded by
1 Evidencs Cote Boetion 520

2 Kot continwed -

g Civil Code Scctlon 3544 {added In thia recommendation)
4 Ividence Crde Seetion 521 M
] Not conthinod :

8 ot continued

7T Evileaee Corde Section 431

8 . Evidence Code Rection 012

] Evidance (nde Section (053

O Evidence Code Section G0 -

1 Erldence Cade Reeilon 637

z Tvidence {loe Section $38

3 iSvidenoe Code Section 334

4 Not eantinned

a Erxtience Code Ssetion 14

1 Hviilenca (ode Section (66

17 foviden=s Code Seetion 650

15 . Not enntlnued ) :
1 Civil Clode Section 8046 {added in this recommendsatlon)

20 ot enntinued -
21 . : Commercial Code Secticns $808, 8307, and 3408
22 Nor eontinneld
3 - Evifdenee Codda Bretion 840 '
24 Fividence Code Bectton 841
25 o continued
Fvidenee Corde Seatiou 86T
27 Not rantinaed
a8 Civil Codle Section 8340 {udded In this recommendation)
25 . Kot continue! .
20 ] Not eontinued
31 Fvidenee Code Haciion 601 .
£ Civi] Code Section 347 (added in this recnmmendation; ‘
=) Cletl Code Section A54R [added in this recommendation
34 Evidence Cote Section 043
36 Evidrace Code Nectinn O4d
a6 N Tividenca Cade Bection €43
b1t Tividence Crds dection 042
as Not eontinued
30 Timecensary {duplicates Qisil Code Section 1814)
40 - Civl] Code Section 1040 {added in this recommendation)

Subdivision 2 is not continued because it has been a source of error
and confusicn in the eases. An instruction based wnon it i3 error
whenever specifie intent is in jssne. People v, Sayder, 15 Cal.2d 706,
104, P.2d 639 {1940): People v. Haciel, 71 Cel. App. 213, 234 Pae,

(1925). A persen’s intent may be nferred from his actions and
the surrounding eireumstances, and an instruction to that effect may
be given, Feople ». Besold, 154 Cal. 363, 97 Pae. 871 (1908).
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Subdivisions § end & are not continued beeause, despites Seetion 1963,
there is no presumption of the sort stated, The “presumpiions’ merely
indicate that & party’s evidenee shonld be viewed with distrust if he
could prodnee better svidence and that unfavorable inferences should
he drawn from the evidence offeved against him if he fails to deny
or explain it. A party’s failure to praduce evidence ecannot be tarned
into evidence against him by reliance on these presumptions. Hompion
v. Rose, 8 Cal. App.2d 447, 56 P.2d 1243 {1933); tfirvetz v. Boys’
Market, Inc., 91 Cal. App. 24 B27, 830, 206 P.2d &, €-9 (1949). The sub-
stantive effect of these '‘presumiptions’’ is stated more accurately in

Subdivision 24, The presumption stated n subdivision 14 is not eone
tinued, for it is inaceurate and misloading, The ecases have used-this pre-
sumption to sustain the validity of the offlicial acts of a person acting
in a public office when there has been no evidenes to xhow that such
person had the right to hold offlee. See, .., City of Menferey v, Jueks,
139 Cal. 542, 73 Paec. 436 (1903) ; Delphi Sehool Dist. v. Murzay, 53 .
Cal. 25 (1878} ; People v. Beal, 108 Cal. App.2d 200, 232 T _2d 84
{1951}. The presumption is unnecessary for this purpose, for it is well
settled that the ‘‘acts of an officer dz facto, so far as the rights of third -
persons are concerned,”sre, if done within the scope and by the ap-
parent anthority of office, as valid and binding £s if he were the officer
legally elected and qualified for the office and in full possession of it.*?
In re Radevelopment Plan for Bunker Hl, 81 Cal.2d, .., .., 87 Cel.
Rptr. 74, 88, 389 P.2d 538, 552 (1954); Oaklend Paving Co. v. Done-
van, 19 Cal. App. 488, 454, 126 Pac. 383, 390 {1912}, Under the de
facto doctrine, the validity of the official acts taken is conclusively
established. Town of Susenville v. Long, 144 €al. 362, 77 Pee. 987
{1904} ; People v. Hecht, 105 Cal. 621, 38 Pac. 941 (1895); Peopls v.’

‘Sassovich, 29 Cal. 480 (1266). Thus, the cases applying subdivision 14
are erroneous in indicating that the official acts of a person acting in a
public office may be attacked by evidence sufficient to overcome the
presumption of a valid appointment. These cases ean be explained only -
on the ground that they have overlooked the de facto doetrine,

In cases where the presumption might liave some signifieance—csses
where the party cccupying the office ie asserting some right of the office-
holder—the presumption has been held inapplicable. Burke v, Edgar, -
67 Cal. 182, 7 Pae. 438 (1B45). ;

Subdivision 13. No case has been found where subdivision 18 has
had any effect. The doctrine of res judicsta determines the issues eon. :
cluded hetween the parties without regard to this presumption. Parviell
v, Hahn, 81 Cal, 131, 132 {1832) (" And the judgment aa rendered . . .
is conelusive upon all questions involved in the aetion and upon whieh
it depends, or upon matters which, under the issues, might have been
litigated and. decided in the case....’). o

ubdivision 20, The eascs have used this ““presumption’’ merely
es a justification for holding that evidenes of & business eustom will
gustain a finding that the eustom was followed on a partieular oceasion.
E.g., Robingon v, Puls, 28 Cal2d 864, 171 P.2d 430 (1946) ; American

fjv_ -./.-Ia’e,-1£2
e
| MG (o

JretrSlen

NI

%gb‘!ﬂi‘,rr'{.{;

Can Co. v. Agricultural Insur. Co., 27 Cal. App. 547, 150 Pae. 998 st Sactiin
: smeas S,

(1815), ReomisadhoRevinant® (p10vides Jor ihe AAmissibility of bu
custom evidence to prove thai the custom was followed on a particular

oceasion,

. There is no reason to compel the trier of fact to Sud that
the custom was followed by applying a oresumpiicn. The evidence of
sthe customn may be strong cr weak, sni the trier of fact should be
free to decide whether the custom was followed or not. No case bas
been found giving a presumptive efact to evidenece of 4 business custom
under subdivision 20.
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Fubdivdsion 22 Tha parpese of subA sien 22 geoscars o have Yeer
to compel an accommodation endorser to prove that he endorsed in
aecornmodation of a subsequeni party to the instrament and not in
hecoramodation of the maker. See, e.g., Pocijic Portland Cement Co. v,
Reinccke, 80 Cal. App. 501, 1538 Pac. 1041 (1816). The liability of
aecommodation endorsers is now fully eovered by the Commercial Code.
Accommodation i3 a defense which must be established by the defend-

" ant. Coxt. Cope §§ 3307, 3415(5). Hence, subdlvision 22 is no longer

necessary, ) )
RGBSR L2 ORI SMDCVISINN 25, tne Calilornla courts nave

refused to apply the prosumption of identity of porson fren identity
of the name when the name is common. E.g., People v. Wong Sang
Lung, 3 Cal. App. 221, 224, 81 Pac. 848, 845 {1508, The mattor shiould -
be left to inference, for the strength of the inferenee will depend in
particular cases on whether the nauc i= common or unnsoal,

Subdivizion 27 has been rarely cited in the reported cases since it
was enacted in 1872, It has been applied to sitnations where & stafe-
ment has been made in the presence of a person who has failed to
protest to the representations in the statement, The apparent gegui-
escence in the statement has been held to be proof of belief in the
truth of the statement, Esfale of Plood, 217 Cal. 785, 21 P.2d 579
(T933} ; Estate of Clork, 13 Cal. App. T8B, 110 Pae. 523 (1910).

Although it may be appropriate under somes cireumstances to infer
from the lack of protest that a person-believes in the truth of a state-
ment made in his presence, it is' undesirable t¢ regnire such & coneln-
sion, The surrounding cirenmstaneces may vary preatly from case to
case, and the trier of. fact shonld be free to decide whether reqnies-
cence resulted from belief or from some other cause. £f Matf. 27:13-14
(Revised Standard Version) (““Then Pilate said to him, ‘Do you not
hear how niany things they testify against you?’ But he gave him no
angwer, not even to & single charge . . . ."").

Subdivision 29 has been eited in but one appellate decision in its

 92.vear history. It is unnecessary in light of the doetrine of ostensible

aunthority. See 1 Wrrxtn, Sunaary 08 CaLrorwia Law, dgency and
Employment §§ 49-51 (Tth ed. 1960).

Subdivision 30, in effect, declares that a marriage will be presumed
from proof of echabitation and repute. Prlos v, Pulos, 140 Cal. App.2d
918, 295 P.24 907 (1956). Beeause reputation cvidence may sometimes
strongly indicate the existence of a marriage and at other times fail
to do so, requiring & finding of a marviage from proof of such repu.
tation is unwarranted. The cases have sometimes refused to apply the
presumption beeause of the weakness of the reputation evidence relied
on. Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); Cactoppo v.
Triengle Co., 120 Cel. App.2d 281, 260 I*.2d 983 (1053). Discontinu-
ante of the presumption will.not affect the rule that the existence of &
marriage may be inferred from proof of reputation. White v. White,
82 Cal. 427, 430, 23 Pac. 276, 277 (1880) (** ‘eohabitetion and repute
do not make marrigge; they are merely items of evidence from whiech -
it may be inferred that & marriage had been entered into’ **) (italics
in original). B

Subdivision 38 has not been applied in any reported case in its 92-
year history, The substantive law relating to implied dedication and
dedication by prescription makes the presumption uniecessary. Sea
2 Wrrrmw, BuMmumary oF Caurounia Law, Resl Properiy §§. 27-29
{Tth ed. 1960). . L
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Secticn 1967 (Repealed}

Ccrrment. Secticn 1967 hos no substantive meaning and is unnecessary.

Section 1968 (Repesaled)

Comment. Section 1968 unnecessarily duplicates the provisions of
Penal Code Sections 1103 and 1103a.

Seetion 1973 {Repealed)

Comment. Section 1973 is unnecessary. It merely describes in
evicentiary terms the Statute of Frauds contained in Civil Code Section
162k,

Secvion 1974 (Amended)

Comment. The amendment to Section 1974 makes no substantive change
in “he law; the amendment merely makes it clear that Section 1§74 is a
substantive rule of law, not a rule of evidence.

Section 1978 (Repealed)

Comment, Section 1978 incorrectly states the existing law of
California. Certain things are declared to be "conclusive evidence” in
other codes. See, e.8., COM. CODD § 1201(6), (45). iioreover, the
California courts have recognized that some evidence may be conclusive in
the absence of statute, for a cowrf, "In reviewing the evicence, is bound
to exercise its intelligence, and in doing so must recognize that certain
facts are controlled by immutable physical laws. It cannot permit the
verdict of a jury to change such facts, because . . . to do so would, in

effect, destroy the intellligence of the cowrt." Austin v. Newton, 46

Cal. App. 493, 497, 189 Pac. 471, b72 (1920); Neilson v.. Houle, 200 Cal.

726, 729, 254 Pac, 891, 892 (1927). HNonetheless, the California courts

have also relied upon this sectlon to sustain a finding of paternity despite
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undisputed blood-test evidenee showing thet the delfendant could not have

been the father of the child. Arais v. Kalensnikoff, 10 Cal.2d 428, Th

P.2d 1043 (1937). The Legislature subsequently rejected this decision by
enacting the Uniform Act on Blood Tests to Determine Paternity. Repeal
of Section 1978 will remove the statutory basis for a similar decision in
the rare case where such certainty is attainable,

Sections 1980.1-1980.7 {Repealed)

Comment, Sections 1980.1-1980,7, which comprise the Uniform Act
on Dloctt Tests to Determine Paternity, are recodified as Evidence Code
Sections 890-896,

Secuions 1981~1583 (Repealed)

Comment., Chapter 1 of Title 3, Part IV, of the Code of Civil Procedure
consists of Sections 1981 through 1983. These sections are discussed
individually below.

Section 1681 (Repealed)

Comment, Section 1981 is superseded by Evidence Code Sections 500

and 510. BSee Tentative Recommendation and a Study Relating to the Uniform

Rules of Evidence (Burden of Producing Bvidence, Burden of Proof, and

Presumptions), 6 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES 1001,

11241125 {1964).
Section 1962 (Repealed)

Corment. Section 1982 is recodified as Evidence Code Section 1402.

Section 1983 (Repealed)

Comment., Section 1983 was held unconstitutional as applied under the

Alien Iand Iaw. Morrison v. California, 291 U.S5. 82 {1934). It has been

applied but once by an appellate court since the Morrison case was decided.
People v. Corderc, 50 Cal. App.2d 146, 122 P.2d 648 (1942). Section 1983
~1529=




appears to have been designed principally to facilitate the enforcement
of the Alien land ILaw. Since that law hss been held unconstitutional

(Sei Fujii v. State, 38 Cal.zd 718, 242 P.2d 617 (1052)) and has been

repealed (Cal. Stats. 1955, Ch. 316,8 1, p. 767), Scction 1983 should
no longer be retained in the lawr of California.

Section 1998 {Repesled)

Comment, Sections 1998-1998.5 provide a special excepilon to the
best evidence rule for hospital records. These sections are recodified
as _vidence Code Sections 1560-1566,

Section 1998.1 (Repealed)

Comment, See the Comment to Code of Clvil Procedure Section 1998.

Section 1998.2 (Repealed)

Comment., See the Comment to Code of Civil Procedure Section 1958.

Section 1998.3 (Repealed)

Comment, See the Comment to Code of Civil Procedure Section 1998.

Section 1998.4% {Repealed)

Ccmment, See the Comment to Code of Civil Procedure Section 1998.

Section 1998.5 (Repealed)

Comment, OSee the Coamrent to Code of Civil Procedure Section 1998.

Section 2009 {Amended)

Comment. Section 2009 has been amwended to reflect the FPaect that
stavutes in other codes may also authorize the use of affidavits. See,
e.%., PROB. CODE §§ 630, T05.

Section 2016 {Amended)

Corment. The smendment of Section 2016 merely substitutes the general
definition of "unavailable as & witness" used in the Evidence Code for the

substantially similar language in Section 2016,
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Sections 20L42-2056 {Repealed)

Comment, Article & of Chapter 3, Title 3, Part IV, of the Code of
Civil Procedure consists of Sections 2042 through 2056, These sections are
discussed individuslly below.

Section 2042 (Repealed)

Comment., Section 2042 is superseded by Evidence Code Seetion 320.

Section 2043 (Repealed)

Comment. Section 2043 is substantially recodified in Evidence Code
Section T77-

Section 2044 (Repealed)

Comment. The first sentence of Section 2044+ is recodified as Evidence
Code Section T65. The second sentence is superseded by Evidence Code 352,

Section 2045 (Repealed)

Comment, The first sentence of Section 2045 is superseded by Evidence
Code Seetions T6Q T6L, and T72. The second sentence of Section 2045 is
recodified as Evidence (Ccde Section T73.

Seciion 2046 (Repealed)

Comment. The first sentence of Section 2046 is recodified as Evidence
Code Section 762. The second sentence of Section 20L6 is recodified as
Evidence Cede Section T67.

Section 2047 (Repealed)

Comment. The last sentence of Section 2047 is superseded by Evidence
Code Section 1237, The remainder of Sevtion 2047 is superseded by Evidence
Code Section TTl.

Seciicn 2048 (Repealed)

Corment. Section 2048 is superseded by Evidence Code Sections T67 and

772¢ '1531'
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Section 2049 {Repealed)

Comment., Section 2049 is inconsistent with and superseded by Evidence
Code Section 785. See the Comment to that section. See also EVIDENCE CODE

§§ 769, 770, and 1235.
Section 2050 (Repealed)

Commert., Section 2050 is recodified as Evidence Coce Sections TTh
and 778.

Section 2051 (Repesled)

Comment. Section 2051 is inconsistent with Evidence Code Sections
7680 and 785~T88. The provision of Section 2051 excluding evidence of
pariiculer wrongful acts is continued in Evidence Code Section T87. The
principle of excluding criminal comvietions where there has been & subsequent
pardon has been broadened to cover analogous situations in BEvidence Code
Section 788,

Beetion 2052 (Repesled)

Comment, The first elause of Sectlom 2052 is superseded by Evidence
Code Section 780(h). The remasinder of Section 2052 is inconsistent with
Evidence Code Sections T6B-770. See the Comments to those sections,

Section 2053 {Repealed)

Camment. Insofar as Section 2053 desls with the inability to support
= uitneés‘ credibility until it has been impeached, it is superseded by
Evicence Code Sectlon 790. Insofar as Section 2053 deals with the insdmissi-
bility of character evidence in a civil action, it is superseded by Evidence
Code Sections 1100-110k,

Section 2054 (Repealed)

Comment. Section 205L 3s recodified in substonce as Dvidence (ode

Section 768(b).
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Section 2055 (Repealed)

Comment. Section 2055 is recodified as Evidence Code Section T76.

Section 2056 (Repealed)

Comment. Section 2056 is recodified in substance as Evidence Code
Section 766.
Section 2061 (Repealed)

Comment., The first sentence of Sectlon 2061 ig recodified in
Evicence Code Section 312. The remainder of Section 2061 is superseded
by Chapter & (commencing with Section 430) of Division 3 of the Evidence

Code,
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Section 2065 {Repealed)

Comment. The first clauce of Section M5

Cole Sections 351 and ¢ll,
L (ROLT
"4 Insofar as Al Section) 0OITRITS B WIS
P give an answer Laving a tendeney to subjeet hin o puoaghivent
. felomy, it is enperseded by Jowarmisie: = SRR

A Scction ! self-inerimination privilege. _
Aokl The langungérelating to sn answer which woiald have s fovlenny %o
degrade the chitvactor of the witness s nunceesssry. The waiy of

75 Lotlows: this language seains to bogpiamamrss & wines ims! testily 1 sen-
ncriminating bt degraaing metter that is velavase vo the mevits of tha

ease,t
STl v, Reese, 23 Cal. B0 (1869} (lLrench of premiss G maa e Jdeferse that

piaintiff hyd immoral reiations with & beld. X must cuswer to saels relniions,
thongh answer degrading) ; San Chez 0 Buperioe Canre, U5 Os), appa2d 162,
314 P20 155 (1057 (aeuinate muinteprees on ground of ercelte ;) delondant
required to suswer as to cruelly, plbelt dunniog).

e e e e s A R e T -

‘Hevertheless the witness is privileged. o refose 15 lesti®y to sueh
matter when the matter is relevant only for the parpose of impeack-
ment. lowever, this privilege seems to be largely—If not entirely—-
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witness may not be impeoched by evidence off R
acasives ©FY ol Aanifestly, tg the extent that the degrading matter reforrad to
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tances oF ection 2065 unnecessary. |
c ¢-"ﬂ=1¢'i9 SilkamicinenunisnsisissiiaviiuiintirBnipapigeiis- o 0ovor,
since the witness is protected against impesrhment by evidence »f

5?,&"{;1_ -fﬁa_ctg," ?.hmlghf re]evant‘, and ugﬂi!}ﬂt matter which__ iz de.
grading but is irrelevant (23 to which no spesial rule is neededs, thore

seems to be litde, if any, scope left to the ‘deprading matter’ nrivi

lege. For eriticisms of this privilege, see & Wmusors, Evmexnae §§ 2215,

2255 {MeNaunghton rev. 196131 ; 8 Wiemozr, Eviprnes § 084 (3d ed,

1940 ; MeGovney, Self-Crimiveting and Scli-Disgraciag Tesiimony,

& Towa Law Burn, 174 (3520), This priviloge seams to be seldom in-

volied in California opinious and, whan inveked, it arises in cases in

which ihe avidenes in guestion could he exeladed merely by virtue of

=N Ld‘ '.'Lc,.-p Eﬂi .-
< eotien 787

Jits irrelevaney, or by vivtue of Section 205]%70? by virtne of both, See,
for example, the foilowing eases: Peaple v. Waftson, 48 Cal.2d4 F18, 299
P24 248 (1958 {homicide «1se ipvalving eross-examination as to de-
fendant's efforis to evads military service; held, irreievant and viola.
tive of Section 20057 ; People v. T. Wah Iling, 15 Cil, App. 195, 203,

114 Pde, 416, 419 1911) (abortion case ' whieh the pioseonting wit-
nesk was asked on eross-examinetion wwho was father of child@; hetd, im-
matérinl—and, if asked to degrade, ‘‘equally inadmisaible™); Pespie
v. Fong Chung, 5 Cal. App. 587, 91 Pas, 108 (1907) !deferdant’s wit.
ness in statutory rape case asked wiether the witness was selior of
lottery tickets and operator of poker wame; held, jmpraper, dnter alin,
on ground of Section 2065, Note, however, e rdditional grouands for
exclusion, viz, immateriality and Seetion 2031 Thus, Seerion 2063
was not at all necessavy for the deeision.). Ilenes, this portion of See-
tion 2065 js superfinous ; R under

vy Wbl Svdemce Codeggy, | Sustio

The remainder of #eWection,in superseded bym
dealing iy with tﬁw
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Section 2066 (Repesled)

Comment. Section 2066 is unnecessary in the light of Evidence Code
Section 765, which restates the provisions of Code of Civil Procedure
Section 204k,

Section 2078 (Repealed)

Comment. Section 2078 is superseded by Evidence Code Secticns 1152-
115k,

Section 2079 (Repealed)

Comment. Section 2079 1s unnecessary because it repeats what is said
in Civil Code Section 130. Moreover, 1t is misleading to the extent that
it sugpests thet adultery is the only ground for aivorce vhich reguires
corroboration of the testimony of the spouses.

Sections 2101-2103 (Repesaled)

Comment, Chapter 4 of Title 5, Part IV, of the Code of Clvil Procedure
econsists of Sections 2101 through 2103, These seciions are discussed
individuelly below.

Section 2101 (Repealed).

Comment, Seetion 2101 is superseded by Evidence Code Section 312.

Section 2102 (Repealed)

Comment. The first sentence of Section 2102 is recodified in Evidence
Code Section 310. The second sentence of Section 2102 is superseded by
Evidence Code Section 458.

Section 2103 (Repealed)

Comment. Section 2103 is superseded by Evidence Code Section 300.
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CORPCRATICNS CODE

Section 6602 (Amended)

Commwent. This revision of Section 6602 provides, in effect, that
the judge may take judlcial notice of the matters listed in amended
Section 6602, and he is required to take such Judicial notice if he is
requested to do so end the party supplies him with sufficient information.
See EVILENCE COLE §§ 452 and 1453 and the Comments thereto.

The portion of Section 6602 wiich has been deleted is either unnecessary
because it duplicates the provisions of Fvidence Code Sections 451 and bs2
or undesirable because it conflicts with Evidence Code 1452,

Section 25310 (Amended)

Comment. The deleted language is inconsistent with Evidence Code

Section 1452, See the Comment to that section.

GOVERNMENT CODE

Section 11513 (Amended)

Comment. The revision of the last sentence of Section 11513 is
necessary because, under Division 8 (commencing with Section 900) of the
Evidence Code, the privileges applicable in some ecrinistrative proceedings
are at times different from those applicable in eivil actions.

The substitution of "other” for "direct" in the third sentence of
subdivision (e) of Seetion 11513 meies no significant substantive change
but is desiraeble because "direct evidence” is not defined Tor the purposes
of Section 11513. See the Comment to GopE CIV. PROC. § 1831 (Repealed).
Section 19580. (Amerded)

Corment. The amendwent merely substitutes a reference to the correct
Evicence Code gsction for the reference to the superseded Code of Civil

Procedure section. ~1536~-




Scetion 34330 (Repealed)

Comment. Section 34330 is unnecessary. The matters to be noticed under
Section 34330 may be noticed under Division 4 (commencing with Section 450) cf
the Evidence Code, and that division provides the applicable procedures for

taking judinial notice.

HEALTH AND SAFETY COLE

Section 3197 {Amended)

Comment. The revision of Section 3197 merely substitutes references to
the pertinent Bvidence Code Bections that supersede subdivisions 1 and 4 of

Code of Civil Procedure Section 1881.

PENAL CODE

Section 270e (Amended)

Comment. The revision of Section 27Ce merely lnserts & reference to the

pertinent eectlions of the Evidence Code.
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_'__h\eubstitizted longuage that accurately provides for the admission of
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Section 686 (Amended)

Coment. Seetion 085 gete forth three excoptions ‘o the right
of & deferdant ir & crhainal trial to confront the whaesses arains
him. These execpilons purport 15 state the sonditions vrder which the
coutt may admit testitaany teken at the prebimiuary hearing, Testimony
taken in a former tzial of the setionand testimery in a dnvositien that
is admissible nnder Penal Code Seftion 582, The section inaccarately
sets forth the axisting imw, for it fails to provide for the animission o1
hearsay evidence gemerally or for the admissron of testimery in a
deposition that is admissible under Penal Code Sections 1345 and 1362,

and its reference to the eonditions under which deposliicns ma*Ir he

admitted under Peunal Code Soction 852 s not aceuraie, As
SEIEEe) covers the situations in which testlmony in another activa or
proceeding and testimony at the preliminary heariag is adraissible az

exeeptions to ‘be hearsay rule, Section €36 sinaleiele fEviRed DY e.lwi-.
nating the specifie exceprions for these situations and by substituting
for them B general cross refercnce to admissible hiearsay. Ther
statement of the eonlitions under which a depos’tion may be admitted
alsamedeloted, and in lieu of the deleted language there sugmi

depositions under Pensl Code Secetions 582, 1345, and 1362, Sihecemameinni

~1539-
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Section 688 {Amended)

Comment. The language deleted from Section 688 is superseded by Evidence

Code Sections 930 and 9L4O.

Section 939.6 (Amended)

Comment, The revision of Section 939.6 makes no substantive change. The
amendment, however, states more clearly and precisely the meaning that has been

given the section by the California courts. See, e.g., People v. Freudenberg,

121 Cal. App.2d 564, 263 P.2d 875 (1953). See also WITKIN, CALIFORNIA
CRIMINAL PROCEDURE §§ 175, 228 {1963).

Section 961 {Amended)

Comment. This revision of Section 961 mekes it clear that metters that will
be judicially noticed, whether such notice is mandatory or discretionary, need

not be stated in an accusatory pleading. See EVIDENCE CODE §§ 451 and 452.

Section 963 (Amended)

Comment. This revision of Sectlion 963 makes the procedure provided in
Evidence Code Sections 454-4583 applicable when judicial notice is taken of the
matter listed in Penal Code Section 963. Note that, notwithstanding Evidence
Code Section 453, notice is mandatory if the private statute or ordinance is

pleaded by reference to its title and the day of its passage.

Section 1120 {Amended)

Comment. Sectlon 1120 requires & juror who discovers that he has personal
knowledge of a fact in controversy in the case to disclose the same inopen
court. If he reveals such personal knowledge during the jury's retirement, the

jury mast return into court. The section then requires that the juror be sworn
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es a vitness and examined in the presence of the parties.

The sactlon does not meke it clear whether this examination in the presence of
the parties is for the purpose of determining if "good cause" exists for the
juror's discharge in accordance with Penal Code Section 1123 or whether this
ammination ie for the purpose of obtaining the juror's knowledge as evidence
in the case. The circumstances under which a juror may testify in a criminal
cage are fully covered in Evidence Code Section 704. Therefore, Section 1120
has been amended to eliminate the ambiguity in its provisions and to provide
gssurance the juror's examination is to be uesed solely to determine whether

"good cause* exists for his discharge.

Section 1322 (Repealed)
Comment. Section 1322 is superseded by Evidence Code Sections §70-973 and
980-987. See the Comment to subdivision 1 of Section 1881 of the Code of

Civil Procedure, which also is superseded by the same Evidence Code sections.

Section 1323 (Repealed)

Comment. The first clause of the first sentence of Section 1323 is super-
seded by Evidence Code Sections 930 and S4O. The second clause 1s recodified
as Evidence (ode Section 772h. 'The last sentence of Section 1323 is unnecessary
because 1t merely duplicates the provisions of Article I, Section 13 of the

California Constitution.

Section 1323.5 (Repealed)

Comment. Section i323.5 is superseded by Evidence Code Sectlon G30, which
retaine the only effect the section has ever been given-~to preven: the prosecu-
tion from calling the defendant in a criminal action as a witness. GSee People
v. Talle, 111 Cal. App.2d 650, 2k5 Bod 633 (1952). Whether Section 1323.5
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vrovides a broader privilege than Evidence Code Section 930 is not clear, for tha
meaning of the phrase "persons accused or charged" is uncertain. For example, :
& wiiness before the grand jury or at a coroner's inguest 1s not technically

& person "accused or charged," and Section 1323.5 would appear not to apply to
such procedinge. A person who claims the privilege against self-incrimination
before the grand Jury, at a coroner's inquest, or in some other proceeding is
provided with sufficient protection under Evidence Code Section 913, for his
claim of privilege cannot be shown to impeach him or to provide a basis for

inferences against him in a subsequent civil or criminal proceeding.

Section 1345 (Amended)

Comment. Section 1345 has been revised so that the conditions for admite
ting the deposition of a witness that has been teken in the same action are
consistent with the conditions for admitting the testimony of & witness in

another action or proceeding under Evidence Codes Sections 1290.1292.

Section 1362 (Amended)

Comment. Section 1362 has been revised so that the conditions for edmitting
the deposition of a witness that has been taken in the same action are consis--
tent with the conditions for admitting the testimony of a witness in another

action or proceeding under Evidence Code Sections 1290-1292.

PUBLIC UTILITIES CODE

Section 306 (Amended)

Comment. The deleted language 15 inconsistent with Evidence Code Sectien

1452, See the Comment to that section.
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