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DIVISION 11. WRITINGS

CHAPTER 1. AUTHENTICATION AND PROCF OF WRITINGS

Article 1. Requirement of Authentication

§ 1400. Authenticatlon defined

Comment. Before any tangible cbject may be admitted into evidence,
the party seeking to introcducs the object must make a preliminary showing
that the object is in some way relevant to the issues to be decided in the
action. When the object sought to be introduced is a writing, this preliminary
showing of relevancy usually entalls some proof that the writing is authentic--
1.e., that the writing was made or signed by the person vho is claimed 1.7 -
rroponent to have mode or signed 1t. This showing is normally referrad “.o no
"authentication" of the writing. 1Then the requisite preliminary showiry ™
been made, the judge admits the writing into evidence for consideration by
the trier of fact. However, the fact that the judge permits the writirg o
be admitted in evidence does not necessarily establish the mauthenticity of
the writing; all that the judge has determined is that there has been a
sufficient showing of the authenticity of the writing to permit the trier of
fact to find that it iz avthentic. The trier of fact independently determines
the question of authenticity, and, if the trier of fact does not believe the
evidence of authenticity, it may find that the writing is not authentic
despite the fact that the judge hae determined that it was "authentlcated."
See 7 WIGMORE EVIDENCE §§ 2129-2135 (34 ed. 1940).

This chapter sets forth the rules governing this process of authenticeiicn.
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Sections 1400-1402 (Article 1) define and state the general reguirement of
guthentication--either by evidence sufficient to sustain a finding of authen-
ticity or by other means sanctioned by law. Sections 141C-1454 (Articles 2
and 3) set forth some of the means that ey be used to authenticate certain
kinds of writings. The operation and effect of these sections is explained
in separate Comments relating to them.

The definition of the process of authentication contained in Section 1400

follows well-settled Californis law. Verzan v. McGregor, 23 Cal. 339, 342-343

(1863). Under Section 1400, as under existing California law, the authen-
ticity of a particular writing also may be established by some means other
than the introduction of evidence of authenticity. Thus, the authenticlty

of a writing may be established by stipulation or by the pleadings. See, S.8.,
CODE CIV. PROC. $§ Lh7, 4h8. The requisite preliminary showing mey 8180 be
supplied by a presumption. See, e.g., EVIDENCE CODE §§ 1450-145%, 1530. In
some insiances, a presumption of authenticity may also attach to & writing
authenticated in a particular manner. See, e.g., EVIDENCE CODE§ 6143 (the
ancient documente rule). Where a presumption applies, the trier of fact is
required to find that the writing 1s authentic unless the requisite contrary

showing is made. EVIDENCE CODE $§ 600, 60k, 606.

§ 1501. Authentication required

Comment. Subdivision {a) of Section 1401 states the general rule that
a showing of the authenticity of a writing, either by evidence sufficient to
sustain a finding of authenticity or by any other means sancticned by law
(see the Comment to Section 1400}, is reguired before the writing may be

received in evidence. The rule stated in this subdivision is well settled.

-1101- . § 1400
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Verzan v. McGregor, 23 Cal. 329, 342-343 (1863). However, there has never

been an explicit statement of the rule in the California statutes.

The "writing” referred to in subdivision {a) is any writing offered in
evidence; although it may be either an original or a copy, it mist be
authenticated before it may be received in evidence.

Subdivisicn (b) of Section 1401 requires that a writing be authenticated
even when it is not offered in evidence but is sought to be proved by a copy
or by testimony as to its content under the circumstances permitted by
Sectlons 1500-1510 (the best evidence rule). This is declarative of existing

California law. Spotvtiswood v. Welr, 80 Cal. 448, 22 Pac. 289 (1889);

Smith v. Bramnan, 13 Cal. 107, 115 {1859); Forman v. Goldberg, 42 Cal. App.2d

308, 316, 108 P.2d 983, 958 (1941). Under Section 1hk0?, therefore, if &
person off<rs in evidence a copy of a writing, he must make a sufficient pre=-
liminaxy showing of the authenticity of both the copy and the original {E;g;,
the writing sought to be proved by the copy).

In some Instances, however, authentication of a copy will provide the
necessary evidence to authenticate the originel writing at the same time.
For example: 1If a copy of a recorded desd is offered in evidence, Section

1401 requires that the copy be authenticated-~-proved to be & copy of the
official record. It also requires that the official reccrd he authenticated..-

proved to be the official record--because the official record is a writing of
which secondery evidence of its content is being offered. Finally, Section
1401 requires the original deed itself to be authenticated~-proved to have

been executed by its purported maker--for it, too, is a writing of which
secondary evidence of its content is being offered. The copy offered in

evidence may be authenticated by the attestation or certification of the

§ 1401
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official custodian of the record as provided by Section 1530. Under Section
1530, the authenticated copy is prima facie evidence of the officlal
record itself; therefore, it necessarily is evidence that there is an official
record, l.e., the record being proved by the copy. Thus, the authenticated
copy supplies the necessary authenticating evidence for the official record.
Under Section 1600, the official record is prima facle evidence of the content
of the original deed and of its execution by the person by whom it purports to
have been executed; hence, the official record is the requisite authenticating
evidence for the originsl deed. Thus, the duly attested or certified copy
of the record meets the requirement of authentication for the copy itself,

for the official record, and for the original deed.

§ 1402. Authentication of altered writing

Comment. Section 1402 restates and supersedes Code of Civil Procedure

Section 1982. See Miller v. Luco, 80 Cal. 257, 265, 22 Pac. 195, 197 (1889);

King v. Tarabino, 53 Cal. App. 157, 199 Pac. 890 (1921).

Article 2. Means of Authenticating and Proving Writings

§ 1410. Construction of article

Commment. This article {Sections 1410-1421} lists many of the eviden-
tiary means for authenticating writings and supersedes the existing statutory
expressions of such means.

Section 141C is included in this article in recognition of the fact
that it would be impossible to specify all of the varieties of circumstantial

evidence that may be sufficient in particular cases to sustain & finding of

\ $L
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the authenticity of a writing. Hence, Section 1410 ensures that the means of
authentication listed in this article or stated elsewhere in the codes will
not be considered the exclusive reans of authenticating writings. Although
Section 1410 has no counterpart in previous legislation, the California
courts have never considered the listing of certain means of authentication
in the various California statutes as precluding reliance upon other means of

authentication., See, e.g., People v. Ramsey, 83 Cal. App.2d TO7, 189 P.2d4 802

(1948) (authentication by evidence of possession). See also the Comments to

Sections 1419, 1h20, and 1k21.

§ 1411. Subscribing witness' testimony unnecessary

Comment. When Section 1940 of the Code of Civil Procedure was enacted
in 1872, it stated the common law rule that a subscribing witness to a
witnessed writing must be produced fto authenticats the writing or hils sbasence

mist be satisfactorily accounted for. See Stevens v. Irwin, 12 Cal. 306 (1859).

Section 1940 was amended by the Code Amendments of 1873-74 to remove the
requirement that the subsceribing witness be produced. Cal. Stats. 1873-1h,
Ch. 383, § 231, p. 386. Instead, three slternative methods of authenticating
8 writing were listed. This list is not exclusive, however, and other means
of authenticating writings have been recognized by statute or court decision.
See, £.g., CODE CIV. PROC. §§ 194%4, 1945 (superseded by EVIDENCE CODE §§ 1417,

1418); House Grain Co. v. Finerman & Sons, 116 Cal. App.2d 485, 253 P.2d 1034

(1953).
Sectlon 1411 states directly what the 1873-74 amendment to Code of Civil
Procedure Section 1940 stated indirectly--that the common law rule requiring

§ 1410
§ 1411
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the production of a subscribing witness to & witnessed writing is not the

law in California unless a statute specifically so regquires.

§ 1412. Use of other evidence when subscribing witness' testimony required

Comment. When enacted in 1872, Code of Civil Procedure Section 1941
stated a limitation on the common law rule requiring proof of witnessed
writings by a subscribing witness. Section 1941 provided, in effect, that
this rule did not prohiblt the suthentication of a witnessed writing by other
evidence 1if the subscribing witness denied or did not remember the execution
of the writing. Evidence Code Section 1412, which supersedes Code of Civil
Procedure Section 1941, retains this limitation on the subscribing witness
rule in those few cases, such as wills, where a statute requires the

testimony of a subscribing witness to authenticate a writing.

§ 1k13. Witness to the execution of a writing

Comment. Section 1413 restates and supersedes the provisions of

subdivisions 1 and 3 of Code of Civil Procedure Section 1940.

§ 141k, Authentication by admission

Comment. Section 1414 restates and supersedes the provisions of Code
of Civil Procedure Section 1942, Section 1942 is difficult to understand.
It was amended in 1901 to make it more intelligible. Cal. Stats. 1901,

Ch. 102, § 4Bo, p. 247. However, the code revision of which the 1501
amendment was a part was held unconstitutional because of technical defects
in the title of the act and because the act embraced more than cne subject.

Iewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901). Evidence Code Section 141k

is based on the 1901 amendment of Section 1942,
§ 1h12
=1105~ § 1413
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§ 1415. Authentication by handwriting evidence

Comment. Section 1415 restates and supersedes the provisions of

subdivision 2 of Code of Civil Procedure Section 1940.

§ 1416. Proof of handwriting by person familiar therewith

Comment. Section 1416 is based on Code of Civil Procedure Section 1943
as amended in the code revision of 1901. (al. Stats. 1901, Ch. 102, § 481,

p. 247. See the Comment to Section 241h.

§ 1417, Comparison of writing with exemplar

Comment. Section 1417 is based on Code of Civil Procedure Section 1ohk,
Although Section 1944 does not expressly require that the witness making the
comparison be an expert witness (as Evidence Code Section 1417 does), the

cases have nonetheless imposed this requirement. E.g., Spottiswood v. Welr,

80 Cal. 448, 22 Pac. 289 (1889). The witness' expertise may, of course, be
derived from practical experience instead of from technical training.

In re Newell's Estate, 75 Cal. App. 554, 243 Pac. 33 (1926) (experienced

banker).

§ 1415
§ 16
§ 17y
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§ 1115, Ixemplars when writing 30 vears old

Corment. Section 1418 restaties and supersedes the provisions of Code
of Civil Procedure Section 1945, The apparent purpose of Section 1945,
convinued without change in Evidence Code Section 1418, is to permit the
Judge to be satisgfied with less proof of the authenticity of an exemplar

wilen the writing offered in evidence is more than 30 years old.

§ 1419, Authentication by age, appearance, and custody

Comment, The effect of Section 1419 1s to declare that the circumstantial
evidence of authenticity specified in paragraphs (1), (2), and (3) of
suvGivision (a) is elways sufficient to warrant admission of the writing
to wikich it relates. VWhether such circumstantial evidence establishes the
authenticity of the writing, however, is a guestion that must be decided
by tihe trier of fact. See EVIDENCE CODE § 1400 and the Comment thereto.

Under sutdivision (b), a lesser showing may also be sufficient to sustain
a finding of authenticity and to warrant edmission of a wvriting., For example,

in Pcople v. Ramsey, 83 Cal. App.2¢ 707, 189 P.2d 02 (1948}, the custody

of a writing alcne was held sufficicent to euthenticats a vriting. However,
a juige could determine in a particular case that a lesger showing is
insufficient to sustain a finding of authenticity and could exclude the writing
Tfrom evidence.

The rule stated in Section 1410 is similar to the ancient documents
rule stated in subdivision 34 of Code of Civil Procedure Section 1963
(superseded by Evidence Code Section 643; see the Comment to Section 643)
but there are two major differences. First, the requirement in Section 1963
of a showing that the writing has been acted upon as genuine by persons with

~1107- § 1418
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ar interest in the matter dces not appear in Seection 1419, Second,
Section 1419 requires that the appesrance of the writiny be such as to
create no suspicion concerning its authenticity; no scimilar regquirement
appears in Seection 1963. These differences reflect & difference in
the basic nature of the rules. The ancient documents rule stated in Section
1415 is a rule of authentication oculy. It merely vprovides that the writing
must be received in evidence when the specified showing is made; thereafter,
it is for the trier of fact to determine the authenticity of the writing.
However, Section 1963--and Evidence Code Section 63 which supersedes it--
provides a presumption of authenticity when the recuisite showing has been
made. Under the presumption, the trier of fact is required--not merely
pernitted--to find that the writing is authentic when the matters specified
in the statute have been shown (unless, of course, credible evidence that
it 1s not authentic is also intrcduced).

Although the requirement that the writing be acted upon as authentic
is a reascnable requirement as a foundation for a presumption of authenticity,
it is an unreascnably strict reguirement to impose as a condition for
adnissibility only. Many ancient writings are not dispositive in nature;
hence, interested parties will neither have mcted nor have falled to act
upon the writing as if it were autheatic. In many instances, evidence will
be Jacking as to whether a writing hos been acted upon as authentie. In
such an instance, the writing should nonetheless be admitted if it is
produced from the custody of those who would be likely to have the writing
if it were suthentic and if its appearsnce gives rise to no suspicion
concerning its authenticity. Of course, the opponent of the evidence is
not precluded by this section from showlng that tiose concerned with the

-1108- § 19
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writing acted in a mammer tending to indicate that it iz not authentic,
nor is he precluded from showing lack of auvthenticity in any other manner.
Seetion 1419 provides a method of authentication recosnized in
California case law but not previcusly reflected in California statutes,

Geary St. ete. R.R. v. Campbell, 39 Cal. App. 496, 175 Pac. 453 (1919)

(corporate stock record book authenticated by age, appropriate custody,

and. unsuspleious appearance).

§ 1:20, Authentication by evidence of reply

Comment. Section 1420 provides a method of aushentication recognized
in California case law but not previously reflected in California statutes.

House Grain Co. v. Finerman & Sons, 116 Cal, App.2d 185, 253 P.2d 1034 (1953).

§ 1121, Authentication by content

Comment. BSection 1421 provides a method of suthentication recognlzed
in California case law but not previously reflected in California statutes.

Chaplin v, ‘Sullivan, 67 Cal. App.2C 728, 734, 155 P.2d 363, 372 (1945).

Article 3. Acknowledged Writings and Official Yritings

§ 1450, Classification of presusptions in article

Camment. This article (Sections 1450-1%5L) lists several presumptions
that may be used to authenticate particular kinds of writings. Section 1450
prescribes the effect of these presumptions. They reguire a finding of
autlenticity unless the adverse party produces evidence sufficient to sustain
a finding that the writing in question is not autheniic., See EVIDENCE CODE

§ GOL and the Comment thereto.
§ 1419
§ ltEO
- - § 1k2a
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§ 1b51. Acknowledged writings

Comment. Section 1451 continues in effect and restates a method of
authenticating private writings that is contained in Code of Civil Procedure

Section 1948,

§ 1h52. Official seals

Comment. Sections 1452 and 1553 eliminate the need for formal proof
of %le genuineness of certain official seals and sirnatures when such
proof would otherwise be required by the general requirement of authenticaticn.
Under existing law, formal proof of many of the sipgnatures and seals
mentioned in Sections 1452 and 1453 is not required tecause such signatures
an. seals are the subject of judicial notice. CODE CIV. FRCC, § 1875(5),
(6), (7)), (8). (Section 1875 is superseded by Division L, Sections k50-U59g,
of the Evidence Code.) The parties may not dispute & matter that has been
Judicially noticed. CODE CIV. PRCC. § 2102 (superseded by EVIDENCE CODE
§ 450). However, judicial notice of facts should be confined to matters
concerning which there can be no reascnable dispute. The authenticity of
writings purporting to be official writings should not be determined
conclusively by the judge when there is serious dispute as to such
authenticity., Hence, Sections 1452 and 1453 provide that vhe official
seals and signatures mentioned shall be presumed genuine and authorized until
evidence is introduced sufficient to sustain a finding that they are not
genvine or authorized. When there is such evidence disputing the authenticity
of an official seal or signature, the trier of fact is required to determine
the guestion of authenticlty withoul regard to any presumption created by
this section. See EVIDENCE CODE 3§ OCh and the Commient thereto.

This procedure will dispense with the necessity for proof of authenticity

-1110- § 1451
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vhen there is no real dispiute as to such authenticity, but it will assure
the rarties the right to contest the authenticity of officilal writings when

there is a real dispute as to such authenticity.

§ 1453, Domestic officisl eignatures

Conment, BSee the Comment to Scction 1452,

§ 145k, Foreign official signatures

Comment. Section 1454 supersedes the somevhat complex procedure Tor
authenticating foreign official writings thet is contained in subdivisicn 8
of Ccde of Civil Procedure Section 1918. Section 1254 is based on a proposed
amendment to Rule Uk of the Federal Rules of Civil Procedure that has been
Prepared by the Advisory Committee on Civil Rules, the Comnmission and
Advisory Committee on International Rules of Judieial Procedure, and the
Columbia Lew School Projeect on International Procedure. Froposed Amendments
to Rules of Civil Procedure for the United States District Courts with
Advisory Committee's Notes (mimeo,, Feb. 25, 1964). That rule and the
proposed amendment, however, deal only with the question of authenticeting
coples of foreign official writings. Section 1454 rclates to the authentica-
tion of any foreign official writing, whether it be an original or a CODPY .

Section 145k is based on the fact that s United States foreign service
officer maey not be able to certify to the official position and signafure
of many foreign officials. Accordingly, this section permits the original
signature to be certified by a higher offielal, whose signature can in turn
be certified by a still higher official, and such certifications can be
continued in a chain until a foreisn official is reached as to whom the
United States foreign service officer has adequate information upon which to

basc his final certification. See, e.z., New York Life Ins. Co. v. Arcmscn,

36 F. Supp. 687 (W.D. Pa. 1941).

See also the Ccomment to Section 1h52. g itgg

~1111- § 1454
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CHAFTER 2. SECCHDARY EVIDERCE CF WURITINGS

Article 1. Dest Evidence Rule

§ 1500. The best evidence rule

Comment. Section 1500 states the best evidence rule. This rule is
found in existing California law in Sections 1855 and 1937 of the Code of
Civil Frocedure, which are supersedcd by this article. The rule is that,
unless certain excepticnal conditions exist, the content of a writing must
be proved by the original writing and not by testimony as to its content
or a copy of the writing., THe rule ic designed to nininize the possibilities of
misinterpretation of writings by requiring the production of the original
writings themselves, if available.

The rule stated in Section 1500 applies "except as otherwise provided
by statute." Sectioms 1501-1510 list certain excepuoions o the rule. Other
svavutes may create further excepticns. See, e.s., EZVIDENCE CODE §§ 1550
and 1562, making copies of particular records admissible to the same extent

as the originals would be,

§ 1501. Copy of lost or destroyed uriting

Comment. Bection 1501 staites an exception to the best evidence rule
nov found in Section 1855, subdivision 1, of the Code of Civil Procedure.
Section 1501 requires the loss or destruction of the vwriting to have been
without fraudulent intent cn the part of the proponent of the evidence.
Alchough no similar requirement appears in Seetion 1055, +the casés construing

this section have nonetheless imposed this requirement. Bagley v. MeMickle,

9 Cal. 430, Muo-ih7 (1858).

§ 1500
-1112- § 1501
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§ 1502. Copy of unavailable writing

Comment. The exception stated in Section 1502 is not stated in the
existing California statutes. Hovever, writings not subject to production
through use of the cowrt's process have been treated as "lost" writings,
and secondary evidence has been adnitted under the provisions of subdivision

1 of Jection 1855. GSee, e.g., Zellerbach v, Allenber:, <9 Cal, 57, 33 Pac.

766 (1893). Because such writings have been treated as lost, the cases
have admitted secondary evidence even when the original has been procurable

by the proponent of the evidence. Uee, e.g., Kocenis v. Steinbach, 119

Cal. App. %25, 6 P.2d 525 {1931); Mackroth v, Sladky, 27 Cal. App. 112,

148 Pae. 978 (1915). Section 1502 will change the rule of these cases
to neke secondery evidence inadmissible if the proponent has any reasonable
meens available to procure the writing, even thouzl it is beyond the reach

of the court's process.

§ 1503. Copy of writing under conirol of opponent

Camment, Subdivision (a) of Section 1503 staics an exception now
found in subdivision 2 of Section 1355 and in Section 1933 of the Code of
Civil Procedure. Under existing lawr, notice to produce the writing is
wnnecessary where the writing is itself a notice or vhere it has been
vrong;fully obtalned or withheld by the adverse party. There is no apparent
reascon for not requiring a notice to produce the writing in these cases,
too. In most instances, the pleacdings will give the requisite pretrial
notice; in those cases where they do not, little hardship is imposed wupon
the proponent by requiring notice.

The California courts have held that, in a criminal case, pretrial notice

to the defendant is unnecessary and request for the writing at the trial is

~1113- § 1502
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improper. People v. Powell, Tl Cal. App. 500, 236 Pac. 311 (1925); People

v. Chapman, 55 Cal. 4App. 192, 203 Tac. 126 {1921). UJeccndary evidence of
the content of a writing is admissible if a prima facie showing is made

that the writing is in the possession of the defendant. People v, Chapmen,

supra., IT the defendant objects to the introduction of secondary evidence
of the writing, the prosecution apparently may then request the defendant

to produce it. People v. Rial, 23 Cal. App. 713, 139 Pac. 661 (1914).

The noseible prejudice to a defendant that may be cauvsed by a request in
the presence of the jury for the production of a writing is readily
apparent; but, even if the impropriety of such a request is conceded, there
appcars 1o be no reason to deprive the defendant completely of his right to
a pretrial notice and request at the trial for producilon of the original.
The notice and request to not require the defendant to produce the writing;
they merely authorize the proponeni to introduce secondary evidence of the
writing upon the defendant's failuvre to produce it. Thus, subdivision {a)
preserves the defendant's rights but avoids the possible prejudice to him
by requiring the request at the trial to be made out of the presence and
hearing of the jury.

Gimilarly, subdivision (&) avoids any possible prejudice to the prosecu-
tion vhalt might result from a reguest being made by the defendant in the
presence of the jury for the production of a writing that i1s protected by
a privilege. For the possible cousequences of the prosecution's reliance
on a privilege in a criminal action, see EVIDENCE CCDE § loh2.

Subdivision (b) of Section 1507 restates and supersedes the provisions

of Code of Civil Procedure Secticn 1939,

“111%- § 1503
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§ 1504, Copy of collateral writing

Comient. Section 1504 states an exception for writings that are
collateral to the principal issues in the case, The exception is well
reccgnized elsevhere. See McCORMICK, EVIDENCE § 200 (1954). However, en
early California case rejected it in dictum, and the issve apparently has not

been raised on appeal since then. Pocle v, Gerrard, 9 Cal. 593 (1858), See

Tenvatlve Recommendation and a Study Relating to the Uniform Rules of Evidence

{Article IX. Authentication and Content of Writings), 6 CAL, LAW REVISION

COMii{*N, REP., REC. & STUDIES 100, 154 (1964). The exception is desirable,
for it precludes hypertechnical insistence on the best evidence rule when
preduction of the writing in question would be impractical and its contents

are not closely related to any important issue in the case.

~1115- § 1504
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§ 1505. Other secondary evidence of writings described in Sections 1501-1504

Comment. Sections 1501-1504 permit a copy of a writing described in
those sections to be admitted despite the best evidence rule. Section 1505
provides that oral testimony of the content of a writing described in Sections
1501-1504 may be admitted vhen the proponent of the evidence does not
have a copy of the writing in his poss€ssion or under his control.

The final paragraph of Code of Civil Procedure Section 1855 provides
that either a copy or oral testimony may be used to prove the content of a
writing when the original is unavailable. However, despite the language in
Section 1855, two California cases have held that the proponent must prove

the content of such writings by a copy if he has one. Ford v. Canningham,

87 Cal. 209, 25 Pac. 403 (1890); Murphy v. Nielsen, 132 Cal. App.2d 396, 282 P.z2d
126 (1955). .

Section 1505 codifies the requirement of these cases. A copy is better
evidence of the content of a writing than testimony; hence, when a person

seeking to prove such content bhas a copy in his possession or control, he
should be required to produce it. 4 WIGMORE, EVIDENCE §§ 1266-1268 (34 ed.
1940).

Unlike Section 1508 (pertaining to official writings)}, Section 1505 does
not require & showing of reasonable diligence to obtain a copy as a foundation
for the introduction of testimonial secondary evidence. Although the proponent
of the evidence may easily obtain a copy of a writing in official custody or
show that the wrilting has been destroyed so that none is avallable, be may
find it extremely difficult 4o show the unavallability of coples of writings
in private custody. He may have no means of knowing whether any copiles have
been made or, if made, who has custody of them; yet, his right to introduce
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testimonial secondary evidence might be defeated merely by the oponent's
showing that a copy, previously unlnown to the proponent, does exist and is
within reach of the court's process. The proponent’s right to introduce
testimonial secondary evidence of such writings should not be so easily
de¥eated. Hence, Section 1505 regquires no showing of reasonable diligence to
obtain a copy of the writing. Of course, if the opponent knows of a copy
that is available, he can compel its production and thus protect himselfl
against any misrepresentation of the content of the writing made in the

proponent's evidence.

§ 1506. Copy of public writing

Courient, Seetion 1506 restates an exception to the best evidence

rule found in subdivision 3 of Code of Civil Procedure Section 1855.

§ 1507, Copy of recorded writing

Corment., Seetion 1506 restates an exception to the best evidence rule

found in subdivision 4 of Code of Civil Procedure Section 1855.

§ 1508, Other secondary evidence of writings descrited in Sections 1506 and 1507

Comment, The final paragraph of Code of Civil Procedure Section 1855
requires that the content of official writings be proved by a copy. Despite
the wnequivocal language of that section, the courts have permitted testi-
monial secondsry evidence when a copy could not be procured because of the

destruction of the original. Hibernia Savings & Loan Soc. v. Boyd, 155 Cal.

193, 100 Pac. 239 (1909); Seaboard Nat'l Bank v. Ackerman, 16 Cal. App. 55,
116 Pac. 91 (1911).

. § 1505
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Section 1508 also permits testimonial evidence of the content of an
official writing when a copy cannot be obtained. However, Lecause copies of
official writings usually can be readily obtained, Section 1508 requires a

party to exercise reasonable diligence to obtain such a copy.

§ 1509. Voluminous writlngs

Comment. BSection 1509 restates an exception found in subdivision 5 of
Code of Civil Procedure Section 1855. The final clause, permitting the judge

to require production of the underlying records, is based on a principle that

has been recognized in dicta by the California courts. See, e.g., People v.

Doble, 203 Cal. 510, 515, 205 Pac. 184, 187 (1928) ("we, of course, are not
intending to hold that the books in each case must be actually recelved in
evidence %0 warrant the introduction of such summary so long as they are

available for use of the opposing party . . .").

§ 1510. Copy of writing produced at the hearing

Comment. Section 1510 is designed to permit the owner of a writing
that is needed for evidence to leave a popy for the ¢curt's use.and to retaln
the original in his own possesslon. The exception 1s valuable for business
records that are needed in the continuing operation of the business. If the
original is produced in court for inspection, & copy mey be left for the
court's use and the orlginal returned to the owner. Of course, if the
original shows erasures or other marks of importance that are not apparent

on the copy, the adverse party may place the originel in evidence himseif.
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Article 2, Official Writings and Recorded :iritings

§ 1530. Ccpy of writing in officizl custody

Comment. BSection 1530 deals with three evideatiary problems. First,

+t is concerned with the problem of proving the content of an original
writing by means of a caopy, il.e., the best evidence rule. See EVIDENCE
CODE § 1500, Second, it is concerned with authemtication, for the copy
must be authenticated ag a copy of the original writing. IVIDENCE CODE

§ 1L01. Finally, it is concerned with the hearsay rule, for a certification
or atiestation of authentieity is "a statement madie other than by a withess
while testifying at the hearing that is offered to prove the truth of the
matter stated." EVIDENCE CODE § 1200. Because this section is prineipally
concerned with the use of a copy ol & writing to prove the content of the
original, it is loecated in the division relating to secondary evidence of
writings.

Under existing Californla law, certain official records may be proved
by cowplies purporting to have been published by official asuthority or by
copics with attached certificates containing certain requisite seals and
signatures. The rules are complex and detailed and appear for the most
part in Article 2 (beginning with Section 1892) of Chapter 3, Title 2,

Pari 4 of the Cede of Civil Procedure.

Section 1530 substitutes for these rules a wniform rule that can be
applied to all writings In officisl custody found within the United States
and ancther rule gpplicable to all writings in official custody found

cutsilde the United States.
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Subdivision (a)(l). Subdivision (a)(1) of Section 1530 provides

that an official writing may be proved by a copy purporting to be published
by official authority. Under Section 1918 of the Code of Civil Procedure,
the acts and proceedings of the executive and legislature of any state,

the United States, or a foreign government may be proved by documents and
journals published by official authority. Subdivision (a)(l) in effect
makes these provisions of Section 1918 spplicable to all classes of official
decuents. This extension of the neans of proving official documents will
facilitate the proof of many official documents the authenticity of which

is presumed (EVIDENCE CODE § 644) and is seldam subject to question.

Subdivisions (a)(2) and (a)(3)--generally. sSutdivisions (a){2) and

(a)(3) of Section 1530 set forth the rules for proving the content of
wrivings in offieial custody by attested or certified copies. A person
vho "attests” a writing merely afiirms it to be true or genuine by his
signature. BLACK, IAW DICTICNARY (%th ed. 1951). [xristing California
statutes require writings to be "certified." Section 1923 of the Code of
Civil Procedure, defining the term "certified copy, " provides that a
certified copy must state that it is a correct copy of the original, must
be cigned by the certifying officer, and must be under his seal of office,
if he has one. Thus, the only difference between the two words is that
the statutory definition of "certified" regquires the use of a seal, if the
auchenticating officer has one, whereas the definition of "attested" does
not. Although the requirement of the seal has been eliminated by the use
of he word "attest," Section 1530 retains, in addition, the word "certified”

because it is the more familiar term in Califormia practice.
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Subdivision (a)(2), Under cxisting California lav, copies of many

records of the United States government and of the governwenis of sister
states may be proved by a copy ceriified or attested by the custodian alone.
See, e.g., CODE CIV. PROC. §§ 1501 and 1918(1), (2), (3), (9); CORP. CCDE

§ 60C0O. Yet, other official writings must be certified or aitested not

only by the custodian but also by & higher official certifying the authority
and signature of the custodian. In order to provide a uniform rule for the
proof of all demestic offiecial writings, subdivision (a)(2) extends the
simpler and more expeditious procedure to all official writings within the
United States.

Subdivision (2){3). Under existing California lav, scre foreign

official records may be proved by a copy certified or attesied by the
custodian alone. See CODE CIV. PRCC. §§ 1901 and 1¢13(k4), Yet, other
copies of foreign official writings must be accompanied by three certificates:
one executed by the custodian, another by a higher offieial certifying the
avcinority and signature of the custoedian, and a third by still another offiecisl
certifying the signature and official position of the second official.
See CODE CIV, PRCC. §§ 1906 and 191C(8).

For these complex rules, subdivision (a)}{3) of Section 1530 substitutes
8 relatively simple and uniform procedure that is applicable to sll clesgses
of foreign official writings. Subdivision (a2)(3) is based on a proposed
amendment to Rule bl of the Federal Rules of Civil Frocedure that has been
prepared by the Advisory Committee on Civil Rules, the Commission and Advisory
Committee on International Rules of Judicial Procedure, and the Columbis
Lavr School Project on Intermationsl Procedure., FProposed fnendments to Rules
of Civil Procedure for the United States District Courts with Advisory

Cormiittee's Notes (mimeo., Feb. 25, 1964},
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Subdivision (a)(3) requires tlat the ccpy be aitested as a ccrrect
copy by "a person having authority to make the attestation.” In some
foreign countries, the person with zuthority to attest a copy of an official
writing is not necessarily the person with degal cusiody of the writing.
See 2B BARRON & HOLTZOFF, FEDERAL TRACTICE PRCCEDURE § 992 (Wright ed. 1961).
In such a case, suvdivision (a}(3) requires that the atiester's signature
and offieial position te certified by another official. If this is a United
Staves Toreign service officer statiored in the coumiry, no further certifi-
cates are required. If a United States foreign service officer is not sble
to certify to the signature and official position of the attester, sutdivision
(a)(3) permits the attester's signature and official position to be
certified by a higher official, vhose signature can in turn be certified
by a still higher official. Such certifications can be continued in a
chain until a foreign official is reached as to whom the United States
forcign service officer has adequate information upon viaicihh to base his

final certification. See, e.g., Nev York Life Ins. Co., v. Aronson, 38 F.

Supp. 687 (W.D. Pa., 1941).

Subdivision (b). Where evidence is introduced thai is sufficient to

sustain & finding that the copy is not a correct cony, tihe trier of fact
is required to determine whether the copy is a correct copy without regard
to the presumptions created by this section. See “VIDENCE CCODE § 604 and

the Corment thereto.

§ 1531. Certification of copy for evidence

Comment. Section 1531 1s based on the provisions of Sectilon 1923 of
the Code of Civil Procedure. The language has been mcdified to define the

process of attestation as well as the process of certificaticn. Since
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Section 1530 permits a writing to be attested or cervified for purposes
of cvidence without the attachment of an official scal, Section 1531 omits any

requirement of a seal.

§ 1532. Official record of recorded writing

Comment. Section 1530 authorizes the use of a copy of a writing in
official custedy to prove the comitent of that writing. Then a writing
has been recorded, Section 1530 merely permits a certified copy of the
record to be used to prove the record, not the orisinal recorded writing.
Section 1532 permits the official record to be used o prove the content
of the original recorded writing., However, under ihe provisions of
Section 1401, the originel recorded writing must be authentlcated before
the copy can be introduced. If the writing was executed by a public
official, or if a certificate of acknowledgement or proof was attached
to ¢he writing, the original writing is presumed Lo be authentic and no
furtiier evidence of authenticity is required. EVIDENCE CCDZ §% thO, 1&51,
and 1453,

‘here evidence is introduced that is sufficient Lo sustain a finding
that the original writing is not suthentic, the trier of fact is required
to determine the authenticity of the original writing without regard to the
presumption created by this section. See  EVIDENCE CCDE § 60k and the
Conrent thereto.

Code of Civil Procedure Section 1951 (superseded by Ividence Code
Section 1600) is similar to Section 1532, but the Cocde of Civil Procedure
seciion relates only to writings affecting property. Section 1532 extends
the principle of the Code of Civil Frocedure section to all recorded writings.
There 1ls no comparable provision in existing law.

§ 1531
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Article 3. Photographic Copies of Writings

§ 1550. Photographic copies made as business records

Comment. Section 1550 continuee in effect those provisions of the Uniform
Photographic Copies of Business and Public Records ss Evidence Act that are now
found in Code of (Civil Procedure Section 19531.

Section 1550 omits the requirement, contained in Section 1953i of the Code
of Civil Procedure, that the original writing be a business record. As long as
the original writing is admissible under any exception to the hearsay rule, its
trustworthiness is sufficiently assured; the requirement that the photographic
copy be made in the regular course of business sufficlently assures the trust=-
worthiness of the copy. I7 the original is admissible not as an exception
to the hesrsay rule but as evidence of an uwltimate fact in the case (e.g.,

2 will or a contract), a photographic copy, the trustworthiness of which is
sufficiently assured by the fact that it was made in the regular course of business,

should be as admissible as the original.

§ 1551. Photographlc copies where origiral destroyed or lost

Cemment. Section 1551 restates without substantive change the provisions

of Code of Civil Procedurs Section 1920b.

§ 1550
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§.1560. Compliance with subpoens duces tecum for hospital records

Comment. Section 1560 restates without substantive

of Code of Clvil Procedure Section 1998.

§ 1561. Affidavit sccompanying records

Comment. Section 1561 restates without substantive

of Code of Civil Procedure Section 1598.1.

§ 1562. Admissibility of affidavit and copy of records

Comment. Section 1562 restates without substantive

of Code of Civil Procedure Section 1993.2.

§ 1563. Cne witness and mileoge foe

Comment. Section 1563 restates without sybstantive

of Code of Civll Procedure Section 1698.3.

change the provisions

change the provisions

change the provisions

change the provisions

§ 156k, Personal attendance of custodian and production of original records

Comment. Section 1564 restates without substantive

of Code of Civil Procedure Section 1998.k4.

-1185-
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§ 1565. Service of more than one subpocug duces tecin

Comment. Sectlon 1565 restates without substantive change the provisions

of Code of Civil Procedure Section 1598.5.

§ 1566. Applicability of article

Comment. This section ues no counterpart in the portion of the Code of
Civil Procadure from which ithis arcicle is taken. Section 1566 is intended to
preserve tae origimal effect of Ccde of Civil Procedure Sectlons 1996-1998.5

by removing Sections 1560—1565 from the limiting provisions of Section 300.

CHAPTER 3. OFFICIAL WRITINGS AFFECTING PROPERTY

§ 1600. Official record of document affecting property interesi

Comment. The sections in this chapter all relate to official writings
affecting property. The provisions of some sections provide hearsay excep-
tions, other sections provide exceptions to the best evidence rule; stil1l others
provide authentication procedures.

Section 1600 is bvased on Section 13951 of the Code of Civil Procedure
which it supersedes. It is similar %o Section 1532 of the Evidence Code,
which applies to all recorded writings, but it gives an added effect to the
writings covered by its provisions. Under Secticn 16C0, as under existing law,
if an instrument purporting to affect an interest in property is recorded, a
presumption of execution and delivery of the instrument arises. Thomas v.

Peterson, 213 Cal. 672, 3 P.2d 306 {1931).
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§ 1601. Proof of content of lost officlal record affecting property

Comment. Section 1601 restates without substantive change the provisions

of Section 1855a of the Code of Civil Procedure.

§ 1602. Recital in patent for mineral lands

Clomment. Section 1602 restates without substantive change the provisions

of Section 1927 of the Jode of Civil Procedure.

§ 1603. Deed by officer in pursuasnce of court process

Comment. Section 1603 restates without substantive change the provisions

of Section 1928 of the Code of Civil Procedure.

§ 160k. Certificate of purchase or gf loeation of lands

Comment. Section 160k restates without substantive change the provisions

of Section 1925 of the Code of Civil Procedure.

§ 1605. Authenticated Spanish title recorde

Comment. Section 1605 restates without substantive change the provisions

of Sectlon 1927.5 of the Code of Civil Procedure.
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