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3l 7/31/6%
First Supplement to Memorandum 64-4C

Subjeet: Study No. 34(L) - Uniform Rules of Bvidence {Evidence Code--
Division 10--Hearsay Evidence)

Attached to this memorandum is a revised outline of Division 10 and
a revision of peges 1000 through 1004 of the Hearsay Division. Also
attached is a revision of pages 100C through of the Coments relating
to the Hearsay Division. This memcrandum will discuss the problems
presented in these revised pages. Memorandum 64%-49 discusses the problems
prescented by pages 1005 et seq. of the Hearsay Division and the related
Corments.,

The following matters should be noted in regard to these revised pages:

Seetilon 1200

Section 1200 has been revised to reflect the actions of the Coemission
8t the July meeting. The Commission instructed the staff to ineclude the
definition of "hearsay evidence" in the section, i'hether the definition
should be repeated in the definitions division was left to the staff's
discretion., We did not repeat the definition; instead, we provided in
Section 15% as follows:

155. '"Hearsay evidence" is defined in Section 1200,
The cross-reference avoids the necessity for amending two sections whensver
the definition is to be altered.

The Conmission also instructed the staff to rédraft the rule Lo perumit
the courts to develop additional hesrsay exceptions. Section 1200 hes

been amended to reflect these changzes.

Section 1205

At the July meeting, the Commission instructed the staff to prepare a
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recommended Section %205 and to state the policy reasons for
including some hearsay exceptions and excluding others. Section
1205 has been prepared to carry out that instruction.

The peolicies applicablﬁ seem to be the following: We deleted
Rule 64 from the URE originally because the right of discovery
provided in civil actions seemed adequate to protect the parties
to civil actions against unfair surprise.  When we considered _
the comments to our tentative recommendation, we discovered that
our rationale did not take criminal cases into account. 1In
criminal cases; the defendant has quite a broad right of discovery.
The prosecution's right of discovery was, until recently, non-
existent; and the scope of the prosecution's recently discovered
right of discovery is still largely unknown. If the Supreme
Court's decisions are construed as broadly as possible, it may
be possible for the prosecution to discover any docgmentary_evi
dence the defendant intends to inproduce at_the trisl. 1In any
event, the Commission believed that the greatest need for Section
1205 was caused by the limited right of the prosecution to
discovery in criminal cases. Hence, the exigencies of the pro-
secution should be of paramount concern in considering the
details of Section 1205,

The especial need for Section 1205 stems from the lack of
opportunity to cogfrong and cross-examine the hearsay declarant.
Concern over the accuracy of the evidence of the hearsay state-
ment is not invelved, If we were concerngd with the accuracy of

the evidence offered, we would have no reason to limit Section
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1205 to hearsay evidence. Since we are not creating a similar
condition for the admissibility of other documentary evidence,

we must believe that ordinary discovery techniques and the right
to confront and cross-examine the witnesses at the trial are
sufficient protection agﬁinﬁt the introduction of unreliable
evidence. Therefore, hearsay exceptions should be included within
the section only whgn there is especial need to check the accuracy
of the perceptions andnthe veracity of the declarant as distin-
guished from the accuracy of the perceptions and the veracity of
the witness who testifies to the hearsay statement.

Another consider§tion is the extent to which particular
kinds of hearsay appear in writing. If statements within an ex-
ception usually are not in writing, a party might be unfairly
trapped by the 1205 requirement in the rare case in which he seeks
to introduce a written statement of the particular kind. 7

Finally, we think the matters included should fall in easily
recognized, broadly defined categories. Counsel should not be
required to make subtle distinctions between similar'kinds of
evidence in order to comply with a procedural requirement of this
sort when such distinctions otherwise are principally of academic
interest.

With the foregoing policies in’mind, we have concluded that
we should include and exclude pearsay exceptions as indicated in
the following list. 1In some cases, we may have made seemingly
inconsistent decisions. However, lines have to be drawn some-

where, and where we think policies indicate the line should be
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one place, others may think that the line should be in a slightly
different place. Nonetheless, these are our recommendations:

Article 1 (Confesgions and AQmissions). EXCLUDE. So far

as direct and adoptive admissions are concerned, it seems clear
enough that we are concerned solely with the accuracy of the
evidence given at thehtrial. There is no need for a part? to
confroqt gnd Cross~examine tpe declarant to test the accuracy of
the hearsay statement. He was the declarant. 7

We think that the same rule should apply to authorized ad-
missions and to admissions of persons whose right or duty is in
issue. The real problem is whether the party in fact authorized
the admission or whether the declarant in fact made the statement;
and whethe{ he did or not is a matter involving the veracity of
witnesses at the trial who may be confronted and cross-examined.

Possibly unauthoriged written statements of agents, partners,
and employees, that relate to the subject matter of the agency,
partnership, or employment should be subject to the procedure;
but there is such a subtle distinction between these and author-
ized admissions, and so few of such statements are in writing,
that we think to include them would probably trap more parties
unjustifiably than thg ;nclusion would ever protect.

Artivle 2 (Declarations Against Interest).n EXCLUDE. Here,

we think the real need for cross-examination relates to the
witnesses at the trial. OSome may disagree, but we think that the
"against interest"™ test sufficiently verifies the hearsay state-
ment that pretrial notice is not required. Then, too, most of

such statements wi!l not be in writing.



Article 3 {Prior Statements of Witnesses), EXCLUDE,

Inconsistent statements cannop be included without destroying the
efficacy of this form of impeachment. It is impractical to in-
clude consistent statements”begause a party cannot anticipate when
his witness“is going to be attacked in the requisite manner. It
is unnecessary to include recorded memory because the declarant is
at the trial and subjgct to cross-examination.

Article 4 (Spontaneous, etc. Declarations). EXCLUDE. Here,

few of the declarations, if any, will ever be in writing. The
fact that such statements are natural effusions; not deliberative
statements, seems sugficignt to warrant omitting these statements
so long as there is a@equate opportunity to cross-examine the
trial witness. The main question involves the foundational facts
of‘spontaneity, etc., and”a party has an adequate opportunity to
examine into those fagts at the trial. Dying declarations are
excluded because, in addition, it would be impossible to cross-

examine the declarant even if notice were given.

Article 5 {State of mind, physical symptoms). EXCLUDE.
There is an additional problem associated with the state of mind
exception that does not appear im-regard_to the others. Frequent-
ly_state of mind evidence consists of staterents phat are circum=-

stantial evidence of the state of mind, not hearsay evidence. For

example, a homicide victim's prior statements that she feared the
defendant are hearsay evidence of her state of mind, but her
statements that the defendant threatened her or beat her are cir-

cumstantial evidence of her state of mind. The two varieties of
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state of mind evidence shace into each other. We see no reason
to compel pretrial notice of intention to offer one variety and
require no such notice of intention to offer the other. Compel-
ling such a nice distinction--which will be of academic interest
only in most cases--will, we think, entrap more parties than it
will protect.
Then, too, most of these statements are not in writing;

hence, the 1205 requirement would apply to only a few. We dont't
think that ip is desiraplento impose the requirement on only a

few of the statements that are within a particular exception.

_Article 6 (Statements Relating to Wills, Claims Against

Estates). EXCLUDE. These exceptions are, for all practical pur-

poses, limited to civil actions. Hence, the normal discovery
techniques may be used. The need for 1205 is minimal.

Then, too, a decedentts statements concepning his will gre
quite similar to the statements within the state of mind exception
in that they are statements of his bel ief concerning certain
facts. Other evidence that"is circumstantial in nature may also
be introduced concerning that belief. To require compliance with
Section 1205 would force_a discrimination in trgatment between the
two kinds of evidence that we do not think is warranted. Moreover;
it is the declarant®s own intent the court is seeking to discover
and to carry out. Hence; it seems to us %hatuthe principal question
before the court is whether the decedent in fact made the statement
--and this involves ?he veracity and reliability of tge.evidence

offered, not the veracity and reliability of the declarant.
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The exception fgr the statements of a decedent in actions
against his estate was created to balance the fact that we are
permitting the c¢laimant to testify in the action. The claimant
dees not have to give pretrial notice of his testimony; hence, we
5ee no reason for the estate to give pretrial notice of the
decedent's hearsay.

_ Article 7 (Business Records). INCLUDE. A business recaord

is authenticated by the custodian, He is likelv to have little or
no knowlgdge concerning the subject matter of the particular entry.
Yet the adgerse pqrpy?s"principal concern is with the veracity of
the original declarant and the rel;ability of his perceptions.

Here we are not dealing with natural or spontaneous effusions; we
are dealing with carefully considered declarative statements. In

McDowd v. Pig®n Whistle Corp., 26 Cal.2d 696 (1945), the court

held thgt the busineﬁs records exception justified admission of

a medical diagnosis appearing in a hospital record. IQ Pgogle V.
Gorgol, 122 Cal.App.2d 281 (1953), a hospital record was admitted
under the business records exception even though it contained the
statement (the defendant was already under investigation for the
charged crime): "Ivbelieve that.the patient may be endeavoring
to manipulate his way into the hospital in order to strengthen his
defense." The court justified admitting the statement under the
busines§ records exception because thewphysician making the report
would have been permitted to say the same thing in ﬁubstance-—but
perhags not the‘same words--if he hgd testified as a witness. See
122 Cal.Appi2d at 30z2. Ve think that the policy underlying 1205
requires that the adverse party be given an opportunity to check
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thgse‘statements pricr to ttial. Cross-examination of the custo-
dian affords no protection at all.

IToreover, our decision on business records is strongly in-
fluenced by our decision on official records, for frequently
offic}al records can be qualified under both exceptions. We would
not want to create a large gap in our requirement relating to
gfficial records by permitting those records to be offered under
another exception that does not require compliance with 1205. ]
Then{ too, to distinguish between a record of a private hospital
and a record of a public hospital insofar as 1205 is concerned
seems to make little sense. And; to distinguish bepween the
records ofuprivate'schools and public schools, privately owned
utilities and publicly owned utilities, etc., similarly makes
little sense.

Accordingly, we_think”the need for determining the identity
of the orig;na% declarant and his ;eliability is sufficiently
great insofar as business records are concerned that they should
be included in Secticn 1205,

Article 8 (Official Records). INCLUDE. Many of the consid-

erations discussed in reggrd tc business records are applicable
here. unt, in addition, an official record will be admitted in
some cases without an appearance even py the cusyodign. Hence,
the opportunity for c;oss~examination at the“tria} may be totglly
lacking. Our pringipal concern is with the accuracy and reliabi-
lity of the original declarant--there is not much chance that the
evidence offered will be incorrect--hence, the official records
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exception seems to fall clearly within the criteria we discussed

that indicate a need for inclusion within 1205,

Article 9 (Former Testimony). INCLUDE, Here, again, we are
concerned principally with the reliability of the original declar-
ant. There seems to be little likelihood that there will ke
serious dispute over the evidence of the former testimony in the
usual case. The party cogﬁerged wi;l have no opportunity to test
the declarant by cross—-examination at the trial. qu is bging com~
pel%ed to rely on cross-examination at another place, in ano?her
trial, under different circumstances. Hence, he might at least
bg given some advange warning so that he can substitute investi-
gation for cross-examination if he so des;res. N

Fossibly former testimcny offered against a person whe was a
party to the former proceed}ng might_be excluded on the_grouqd
Ehatqopportunity for personal examination of the declarant hqs
already been provided. However, we think the rule will be easier
to administer if parties are not required to distinguish between
different kindswof former testimony for procedura% purposes. More-
over, direct_examination under different circumstances, or even
gross:examination under different circumstanges, may not be an
adequate substitute for pretrial notice and an opportunity for
further investigation.

Article 10 (Judgments),_ EKCQUDE. Here we gare concerned

almost exclusively with the accuracy of the evidence being offered.
The party is not geing to call the judge for cross-examination. He
is not going to question the jurors. They have no personal know-
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leidge to impart. We see no reason for the inclusion of Jjudgments
that is not applicable to all other forms of evidence.

Moreover, it seems to us unwise to cregteha procedural dis-
tinction between judgments offered as hearsay and judgments offered
for some other purpese~--such as credibility.

Article 11 (Familv Historv). EXCLUDE ALL EXCEFT CHURCH

RECORDS AND CERT;FICAT@S. Uﬁ inciude church records anq certifi-
cates for the reasons applicable to business and official records.
The remainder of the sections in the article are excluded for a
variety of reasons. Many of the statements will not be in writing,
so a uniform rule applicable to substantially all of the evidence
admissible under the article will not be achieved. OEher articles
included in 1205 ?efer to ev%dence that is almost always in writing,
We think, too, that our primary concern is with the accuracy of the
testimony at the trial. Did the declarant actually make a state-
ment , gnte“litgm motam, concerning his own pedigree? Was the
declarant actually 50 close}y assoclated with the family Whose
history he spated that he was virtually a member of the familv?
Theudeterminatiqn of these quggtions involves principallv the
veracity of trial w@tnesses, and we see no particular need to in-
vestigatg the substance of their expected testimony that is dis-
tinguishable }n any degree from the need to investigate the
testimony of any gther witness. 3

Entries in familw bibles; carvings on crypts and gravestones,
etc., will of course be in writing. But{ nonetheless, we think
the principal concern is again with the accuracr of the evidence
at the trial.
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Article 12 (Reputation® Statements Concerning Bounda_rv}°

EXGLUDE. We have excluded the reputation exceptions because
reputation evidence is usvally not in writing. Moreover, the
principal concern seefms to be with the gufficiency of the trial
witness's actual knowledge of the reputation. -

The exception for statements concerning boundary might be
;ncluQed, for there appears to te some qeed to ;nvest%gate the
accuracy gf the declarantis perception and narration as well as
the accuracy of thg eﬁidegce of fered. However, the exception is
little used. It has appeared in but three cases--two in 1860._
The o?iginal declaration is likely to be oral, so that a general
rule agplicable to most statements within the exception will not
be qreated by_inclusion of it”within Section 1205. Hence, on
balance, we have concluded that it is more degsirable to exclude 1it.

Article 13 (Dispositive Instruments and Ancient Writings.

INCLUDE. It may be that there is little to distinguish these ex-
ceptions in principle from the family history exceptions. However,
the declarations inyolved here are required to be in writing.
Hence; uglike the familg history exceptions, we can here impose a
procedural ;equirement ﬁpplicable to a complete category of evi@ence,
There are other reasons indicating exclusiqn. The Erincipal
matters to be inyestigated”seem to be the foundational facts for
admissibility-~have the dealings with the property begn consistent
with the statement?--has the statement actually been acted upon as
if true by the persons interested? These questions involve the
vetac;ty of th trial witnesses, not the reliability of the

hearsay declarant.
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Nonetheless, we recommend inclusion because there does
seem to be some need to investigate the reliability of the original
declarantts informastion as well.

Article 14 [Commercial, Scientific, and Similar Publications).

INCLUDE. The early California cases (the only authorities on the
subject) excluded commercial lists and thg likg--stock market
quotations, price lists, etco.--unless an adequate foundation was
laid in the form of evidence of the manner in which the list was
p;epared. The proponent_was“supgosed to show whether the report
was based on reports of actual sales, the sources of information,
etc. Section 1340 disgenses with this foundation an@ subst;tutes
the fgundation of reliance by persons engaged in a particular
occupation. The previous foundational faqts,“however, would seem
to pe an appropriate subject for inguiry and a proper basis for an
attack on the reliability ol the hearsay evi@en;e. Hence, the
1205 notice is required in order to provide a party with opportu-
nity to make the requisite }nvestigation.

The California cases have limited the exception ;n Section
13&1 (historical works, bgoks of science or”arE) to matters which
almost qualifr for judicial notice. See Hearsay Study on URE 63(31).
Certainly the facts of general notoriety aid interest pro?able
under Section 1341 shade into the indisputable facps or factg of
¢ ommon knowledge of wﬁich judicial notice may be takeg.'sAs a
party must give adequage opportunity to the adverse party to meet
his request for judicial notice of these matters, we think a party
should also give adequate opportunity to the adverse party to meet
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his evidence when he decices to prove such facts by evidence in-

stead of relying on judicial notice.

The foregoing are our recommendations on inclusion and ex-
clusion of hearsay exceptiors from Section 1205, You will notice
that the first subdivision of Section 1205 refers to all official
writings. This is because many official writings may be admitted
under some specific statute relating thereto instead of the general
official records exceptions found in Article 8, )

The secend subdivision of Section 1205 is worded as it is in
order that evidence that qualifies under an exception other than
one listed may be admitted without regard to Section 1205 even
though it might also be admissible under one of the exceptions
listed in Section 1205.

We have followed in general the form of the rule recommended
by the New Jersey Supreme Court Committee in Section 1205 instead
of the URE Rule 64. For comparison, URE Rule 64 is as follows:

Any writing admissible under exceptions (15), (16),

(17), (18), and (19) of Rule 63 shall be received only

if the party offering such writing Has delivered sz copy

of i¥ or "'so much thereof as may relate to the controversy,

to each adverse party a reasonable time before trial un-

less the judge finds that siich adverse party has not been

unfairly surprised by the failure to deliver such a COPY .

The version now recommended by the New Jersey Committee

is contained in Memorandum 64-49, p. 5.

~13-



£

Scction 1223,

You instructed the staff to see if the parenthetical phrase
"or in the judgerts discretiQn as to the_order"of proof subjecp toff
could be moved from its locationrimmediately afger the word "after”.
Subdivision (b) reflects this change. As similar provisions appear
in Sections 1224 and 1225, we made comparable changes in those
sections.

Section 1224.

The Gommiss}on directed the staff to revise Section 1224 to
provide for the a@miﬁsion of co-conspirators?ﬁtatgments made before
the party became a participant in the conspiracy as well as such
statements that are made while the party was a participant in the
conspiracy. This change, together with the change conforming to
the revision of Section 1223(b), necessitated some redrafting.

The revision of the section is in@icated belows

" 1224, Evidénce cf a statement offered against
a party is not made inadmissible by the hearsay rule ifs

{a) Thé stdtement [fs-that-ef-a-es-senspirabsr-of
the-partr ] was made by the declarant while participating
in_a conspiracy to connmit a crime or civil wrong and
within the scope ©f his expressed or implied authority”
to act in furtherance of the objective of that CoNsSpiracy:

(b) The Statement was made [during-the-exipbenss
ef-the-consprrasvr-gud-sa-furthopance-of-the-celmon
gpjeeb-theresf | prior to or during the time that the
party was also participating in that conspiracv; and

(c) The evidence is offered gither after [sor-in
the-juageta-diserebion-as-te-the-erdep-ef-proef-subieet
te;] admission of evidence sufficient to sustain a find-
ing of the |exissence-ef-the-conspiraer-and-that-the
deeraranb-ard-tho-parby-were-beth-parbies-ta-the-cen-
spiracy-gb-the-tine-the-statcmens-was-made | facts
specified in subdivisions (a) and (b) or, in the
Judre®s ‘discretion as to the order of prooi, subject
Lo the admission of such evidence.
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Néte'pérticularly the revision of subdivision (a). Several
times when this section has been under consideration doubt has
been expressed as to the exact meaning of the phrase "in further-
ance of the common object thereof". We have spelled the meaning
out at greater length in subdivision {a) so that it will be
abundantly clear that we are dealing here with one kind of an
authorized admission.

Sections 1226 and 1227.

The Commission asked the staff to consider Section 1226
as revised to determine whether its reference to right" is
too broad--are more cases covered by the amended section than
were intended to be covered by the amendment? The Commission
also asked the staff to consider whether there are other

situations analogous to those mentioned in Sections 1226 and

1227 where the same principle should be applied.

Jections 1226 and 1227 do, as a matter of fact, touch upon
a larger principle. It is discussed at some length in Wigmore,
Evidence §§ 1077-1086. The two branches of the principle are
as follows:

So far as one pé&rson is privy in ocbligation with
another, i.e., is lizble to be affected in his obliga-
tion under the substantive law by the acts of the
other, there is equal reason for receiving against
him such admissions of the other as furnish evidence
of the act which charges them equally. [4 Wigmore,
Evidence 118.]

The admissions of one who is privy in title stand
upon the same footing as those of one who is privy in
obligation {ante, § 1077). Having the same interest
to learn the facts and the same motive to fiake correct
statements, and being identical with the party {either
contemporaneously or antecedently) in respect to his

~15-



N

omership of the right in issue, his admissions may, both in

Tairness and on principle, be proffered in iuscochmernt of the

present claim. [k Wigmore, Zvidence 134-135.]

Secuion 1226 (before its amendment at_the July meeting) exuressed the

firsl branch of this principle. II a party--for exauple, a surety--is
liaule to be affected by the acts of another--in our exarmple, his principal--
the stabtements of the other are as admissible against the party as they

are azainst the declarant. Wigmore gives as examples e principal-

surety case, authorized admissions, and statements of join. obligors.

The amendment made of Section 1226 at the July meetins (inserting
"rizht") was an attempt to articulaie the second branch of the prineiple.
Wicmore gives as examples statements of a decedent clferel against his
executor (under our statute as it read before the July meeting, such state-
melris could be offered against the cxecutor in an accion sgainst the estate
bue not¢ in an action brought by the estate)}, statemenis of a bankrupt
offcred against the trustee in banituptey, and statenents of a grantor of
prozoity offered against a grantee.

The common law carried this principle to the point of making admissible
against & party any statement of a co-owner, joint ouligor, joint obligee,
etc. The Ccmmission rejected this aspect of the common lavw when it
decided that Section 1870(5) of %lLe Code of Civil Procedure should be
roepenled, The Cermiesion ot cne time also rejected the prineclple thot the
statement of & predecessor in title should be admissible against the
successor and decided that Section 1849 should be repealcd. See Hoarsay
Study pp. 597-596.

The rationale in the study thal previously wasc Ceemed nersuasive would

justify omitting entirely Sections 1226 and 1227 as <7211 as the existing Code
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of C.vil Procedure sections relatln: to statemenls of joime owners and
predocessors in interest. It sbill persuvades us thore shovld be no general
excepilon for statements of persous jointly interested. Dut, te permit
adnissions of a decedent to te intrcduced in aciions azaingt his estate

ant. to require their exclusion in actlons brought U7 his ostate seems
totally unjustifiable. Accordingly, ve recommend thc retcention of

Seciions 1226 and 1227 with certain modifications. The modifications

hae necessitated a certain amount of redrafiing. ‘e have new articulated
the principles involved in three sections--Sections 1226, 1227, and 1228,

The prineciples that we have identified and have attemplted to draft in
statviory form are as follows:

1. Vhen the liability of a party 1s dependent upon the liability
of another, a statement by that other is as admissible against the party
as it would be against the declarant in an action on that liability.
Conversely, where the right of a party that is being asserted in action--
guch as a right to damages for the cefendant's neglipence--may bhe defeated
by a showring of a breach of duty on the part of anciher--such as contributory
ne;licence--a statement by that other person is as admissible against the
pariy as it would be sgainst the declarant if he were the party.

Section 1226 now expresses this prineiple. ie have climinated the
word "right" from the draft so that the admissibiliiy of statements of
declarants whose right or title is in issue might be handled in a separate
section. -The principal change in Cection 1226 from the form in which it
appeared at the July meeting is the insertion of the reference to "breach
of duty". We believe this specilic reference is necessary because the

word. "duty" alone dees not appear ¢ pick up the cases we telieve should be
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ineluded. The word "duty" by itself appears to refer to some existing
duty that is to be enforced as distioguished from a pasi duty that has
been treached.

2. When a right or title asserted in an action reguires a determination
that such right or title existed or exists in another--as, for example,
when an executor brings an action upon a cause of action of Lls decedent--a
statenent made by that other person vhile the holder of the right or
title in question is as admissible against the party as it would be against
the deciarant if he were the party.

The insertion of the word "right" in Section 1226 was an attempt to
state this principle. We believe that it is now stated more accurately
in cection 1227. Under Section 1227, as under the comon law, a statement
made by the prececessor in interest after parting with title is insdmissible
uncier this principle.

Subdivision (b) of Section 1227 contains the pirase "vhile the
declarant was claimed by the party to be the holder . . ." for the following
reasons stated by Wigmore:

It is to be noted that, unon this princinle, statements made
before title accrued in the declerant will not be receivable. On

the other hand, the time of divestiture, after vhich no statements

could be treated as admissions, is the time when the party against

vhom they are offered has by his owm hypothesis acguired the title;

thus, in a suit, for example, between A's heir anc A's grantee, A's

statements at any time befors his death are rcceivable ageinst the

heir; but only his statements before the grant are recelvable against
the grantee. [4 Wigmore, Evidence 153.]

3. wrongful death cases, and wrongful injury of a ciild (C.C.P. § 376)

cases, need separate treatment. At the July meeting, the Ccmmission

decided that the plaintiff in a wrongful death case stands so completely
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on tae right of the decedeni that the decedent's adrissions of the
nonliability of the defendant should te admitted a_ainst plaintiff, even
though as a technical matter the plaintiff is asserting an independent
rigivc, Because the wrongful deati;, wrongful child-injury causes of

of acilon are technically independernt, a separate section is needed to
make the statements of the person injured or deceased admissible as
aduissions. Section 1228 does so.

Respectfully submitied,

Joseph B. Harvey
fLissistant Executlve Secretary
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Jev.-for Aug. 1964 Meeting
1200-1203
DIVISION 1Q. HDARSAY EVIDENCE

CHAFTER 1. GENERAL FROVISICNS

§ 1200. The hearsay rule.

1200. (a) '"Hearsay evidence" is evidence of a statement made other
than Ly a witness while testifying at the hearing that is offered to prove
the truth of the matter stated.

(b) Except as provided by rile of law, hesrsay evidence is inadmissible.

(¢} This section shall be kno'n and may be cited as the hearsay rule.

"% 1201, Multiple hearsay.

1201. A statement within the scope of an exception to the hearsay rule
is ﬁot inadmissible on the ground that the evidence of such statement is
hearsay evidence if the hearsay evidence of such statement consists of one or
more statements each of which meets the requirements of an exception to the

hearsay rule.

51202, Credibility of hearsay declarant.

1202, Evidence of a statement or other conduct by a declarant inconsistent
with & statement of such declarant received in evidence under an exception to
the hearsay rule is not inadmissible for the purpose of discrediting the
declarant, though he is given ard has had no opportunity to deny or explain
such inconsistent statement or other conduct. Any other evidence offered to
attack or support the credibility of the declarant is admissible if it would

have been admissible had the declarant been a witness.

§ X203, Cross-examination of hearsay declarant.

1203, ({a) Except as provided in subdivisions (b) and (c), the
declarant of a statement that is admitted as hearsay evidence may be called
as a witness by the adverse party and examined as if under c¢ross-examination

concerning the statement and its subject matter.
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(b) This section is not applicable if the declarant is (1) a party,
(2) an agent, partner, or employee of a party, (3) a person united in interest
with a party or for whose immedlate benefit the action is prosecuted or
defended, or (4) a witness who has testified in the action.
(c) This section is rot applicable if the statewent is one described in
Article 1 {rommencing with Section 12220), Article 3 (cormencing with Section
12 35), or Article 10 {commencing with Section 1300) of Chapter 2 of this division.
(4) A statement that is otherwise admissible as hearsay evidence 1s not
inadmissible under this section because the declarant who made the statement

is unavailable for cross-excnination pursuant teo this cectlon.

§ 120k . Hearsay statement offered against criminal defendant.

1204, A statement that is otherwlse admissible as hearsay evidence is
iradmissible against the defendant in a criminal action unless the statement
swould be admissible under Section 1220 against the declarant if he were the

defendant in a criminsl action.

§ 1205. PFPretrial notice of certain hearssy statenen:s,

1205. The judge may exclude cvidence of a writing that is offered sas
hearsay evidence if the proponent's intention to offTer the evidence vas not
made known to the adverse party at such a time as o provide him with a fair
opportunity to prepare to meet it and;

(a) The writing is a record or other writing in kie custody of a

public employee; or

=100~



(M

N

Rev.-for Aug. 1964 Meeting
1205

(b) The evidence is inadmissille under the hearsay rule except under
Aciicle 7 {(commencing with Section 1270), Article § (commencing with Section
1200), Article 9 (commencing with Section 1290), Article 13 (commencing with
Section 1330), or Article 14 (coumencing with Section 1340) of Chapter 2 of

this division, or Sections 1315 or 1316 of this code.

§ 1206, No implied repeal.

1206. Nothing in this division shall be consirued to repeal by

implicetion any other statute relating to hearssy evidence.
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CHAFTER 2. EXCEFTICHS TOQ THE HEARSAY RUIE

Article 1. Confessions and Admissicons

Q_Iaggiiconfession or admission of criminal defendant.

1220. Evidence of z statement is not made inadmissible by the hearsay
rule when offered ageinst the defendant in a criminal aetion if the astate-
nent was made by him freely and voluntarily and was not made:

(a) Under circumstmnces likely to cmuse the defendant to make a false
statement; or

(b) Under such circumstances that it is iradmissible under the Constitu-

tion of the United States or the Constitution of this State.

+ 321, Admission of party to civil action.

1221. Evidence of a statement is not rade inadmissible by the hearsay
rule when offered against the declarant in s civil action to which he iz &
party in either his individual or representative capacity, regardless of

whether the statement was made in his individusl or representative capacity.

Y 122y, Adoptive admission.

1222, Evidence of a statement offered against a party is not made
inadmissible by the hearsay rule if the statement is one of which the party,

with knowledge of the content thereof, has by words or other conduct manifested

his adeoption of it or his belics in its truth.
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§ 1023, Authorized admissions.

1223. Evidence of a statemen. offered against = party is not made
inadrmissitle by the hearsay rule il:

(a) The statement was mede Wy a person authorized by the party to
make & statement or statements for alm concerning the suinject matter of
the statement; and

(b) The evidence is offered either after admission of evidence
sulficient to sustain & finding of such authority or, in the judgers

discretion as to the order of proo’, subject to the admission of such evidence,

§ 1224, Admission of co-conspirator.

1224, Evidence of a statement offered against a party is not made
inadnissible by the hearssy rule 1if:

{a) The statement was made by the declarant while perticipating in
a ccnspiracy to commit a crime or civil wrong and within the scope of his
express or implied suthority to act in furtherance of the cbjective of that
conspiracy;

(b) The statement was made prior to or durinz the time that the
parcy vas also participating in that conspiracy; and

(¢} The evidence is offered either after admission of evidence
sufficient to sustain & finding of the facts specified in subdivisions (a)
and (b) or, in the judge's discretion as to the order of proof, subject to

the admission of such evldence,

§ 1205, Statement of agent, partner, or employee.

1205, Evidence of & statement offered sgainst a party is not wmade
inadmissible by the hearsay rule if:
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(a) The statement is that of an agent, partner, or employee of the party;
{b) The statement concerned a matter within the scope of the agency,
partnership, or employment and was made during thet relationship;
(¢} The statement would be adumissible if made by the deelarant at
the hearing; and
(d} The evidence is offered either after proof of the existence of

the relationship between the declarant and the party or, in the judge's

discretion as to the order of proct, subject to such proof,

§ 1226, Statement of declarant whose ligbility or treach of duty is in issue.

1226, Evidence of a statement offered against a party in a eivil

{: action is not made inadmissible by the hearsay rule if:
| (a2} The liability, .obligaticn, cr duty of the declarant, or a breach
of duty by the declarant, is in issue between the party and the rropaonent
of <the evidence; and
(b) " The evidence would te admissible if offered against the deelarant
in an action involving that liability, obligdtion, duty, cr bresch of duty.
§ 1227, .Statement of declarant vhose right or title is in issue,
1227. Evidence of a statement offered sgainst a party in & civil action
is not made inadmissible by the hearsay rule if:
(a} A right or title of the declarant is in issue between the party and
the proponent of the evideance;
(b) The statement was made while the declarant was claimed by the
o party to be the holder of such rizht or title; and
o

{¢) The evidence would be admissible if offered against the declarant

in an action wpon that right or title.
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§ 1228, Statement of declarant in action for his vrongful injury or death.

1228. Evidence of a statement is not made insdmissible by the hesrsay
rule if offered sgeinst the plaintiff in an action Lrought uwnder Section 376

or 37f of the Cole of Civil Procedure for the injury or death of the declarant.

Article p. Declarations Ageinst Interest

§ 1£30. Declaraticn against interest.

1290. Evidence of a staterent by a déclarant having sufficient kncwledge of
the subject is not made iradmissible by the hearsay rule if the statement, when
made, wvas so far contrary to the declarant's pecuniary or proprietary interest,
or so far subjected him to the risk of civil or criminal liability, or so far
tended to render invalid a claim by him against anotker, or created such a
risk of making him an object of hatred, ridicule, or social disgrace in the
corrunity, that a reasonsble men in his positlon would not have made the

statement unless he believed it to be true.
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Article 3. Prior Statements of Witnesses

1235, Prior inconsilstent statement.

1235. Evidence of a statement mede by o witness is not
made ipedmissible by the hearsay rule if:

(a) The statement would have been sdmissible if mede by him while
testifying, and

{b) The statement is inconsistent with his testimony at the hearing

and i offered in compliance with Section T87.

gﬁ. Prior copsistent statement.

1236.. Evidence of a staterent previously mede by a witness is

not made inadmissible by the hearsay rule if:

{a) The statement would have been admissible if made by him while
testifying, and

{(b) The statement is consistent with his testimony at the hearing

and is offered in compliance with Section T88,

1237. Past recollection recorded.

1237. Bvidence of & statement previously made by a witness is not ’
made inadmissible by the hearsay rule 1f the statement would have been

admisslble 1f made by him while testifying at the hearing

and the statement concerns a matter as to which the witness has no present
recollection and is contailned in a writing which:
(a) Was mads at 2 time when the fact recorded in the writing actually

occurred or was fresh in the witness' memory;
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(rY oToo me Iy otho itiers DlnoedD o oazmdor his 3irectien or by ore

other person for the purpose of recording the witness' statement at the time
it was made;

(¢} Is offered after the witness testifies that the statement he made
was & true étatement of such fact; and

(&) ~Ts offered after-tie writing io authentiveted-as an-eeenraie

record of the statemxent.

. e L e el = B R R TR )
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Article . Spontanecus, Contemporanecus, and Dying Declarations

1240. Spontanecus statement.

1240. Evidence of & statement is not made inadmissible by ‘the hearsay
rule if the statement:

(a) Purports to state what the declarant perceived relating to an act,
condition, or event which the statement raerrates, describes, or explains; and

(b) Wes made spontaneously while the declarant was under the stress of

excitement caused by such perception.

12h41. Contemporsneous statement.

12541, Fvidence of a statement that narrates, describes, or explains an
act, condition; or event is not uade iradmissible by the hearsay rule if the
atatement was made while the declarent was perceiving the act, condition, or

event.

1242. Dying Declaration.

1242. Evidence of a statement made by a person since deceased is not
made lnzadmissible by the hearsay rule if the statement would be admissible if
made by the declarant at the hearing and was made under a sense of impending

death, voluntarily and in good faith, and in the belief that there was no

hope of his recovery.
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Article 5. Statements of Mental or Physical State

12 50 Statement of declarant's then existing physical or mentael condition.

1250. {a) Subject to Section 1253, evidence of a statement of the
declarant's then existing state of mind, emotion, or physical semsation (in-
cluding a statement of intent, plan, motive, design, mental feeling, rain, or
bodily health) is not made inadmissible by the hearsay rule when:

(1) Such mentsl or physicel cordition i1s in issue and the evidence 18
offered on that issue; or

{2) The evidence is offered to prove or explain acts or conduct of the
declarant.

(b) This section does not make admissible evidence of a statement of

memory or telief to prove the fact remembered or believed.

125). Statement of declarant's previously existing physical or menmtal condition,

1251. Subject to Section 1253, evidence of a statement of the declarant's
state of mind, emotion, or physical sensation {including a statement of intent,
plan, motive, design, mental feeling, pain, or bodily health) at & time prior
to the statement is not made inadmissible by the hearsay rule if:

() The declarant is unavailable as a witness; and

(b) The evidence is offered to prove such prior state of mind, emotion,
or physical sensation when 1t is itself an igsue in the action and the evidence
is not offered to prove any fact other than such state of mind, emotion, or

physical sensation.

1252. Statement of previous symptoms.

1252. Subject to Section 1253, evidence of a statement of the declarant’s
previous symptoms, pain, or physical sensation. made to a physician consulted

for treatment or for diagnosis with a view to treatment, is not made iradmissible
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by the hearsay rule when relesvant to an issue of the declarant’s bodily condition.

1253. Limitation on admissibility of statements of mental or physical gtate.

1253. This article does not make evidence of a stetement admissible if
the statement was made under such circumstances that the declarant in making

mich statement had motive or reasson to deviate from the truth.

Article 6. Statements Relating to Wills and to Claims Against Estates

1260. Statement concerning declarant's will.

1260. {a) Evidence of & statement by a declarant who is umavallable as
a witness that he has or bas not.-zade a will, or has or has not revoked his
will, or that ldentifies his will, is not made inedmissible by the hearsay rule.
{(b) This section does not make evidence of a statement admissible if the
statement was made under such circumstances that the declarant in making such

statement had motive or resson to deviate from the truth.

1261. Statement of decedent offered in action against his estate.

1261. Evidence of s statement is not made inadmissible by the hearsay
rule when offered 1n an action upon & claim or demand against the estate of
the declarant if the statement was made upon the persoral knowledge of the
declarant at a time when the matter had been recently percelved by him and
while his recollectlon was clear and when the declarant in making such

statement had no motive or reason to deviate from the truth.
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Artlcie 7. Tusiress Records

1270. "A business."

1270. As used in this article, "a business" includes every kind of
business, govermmental activity, profession, occupation, calling, or operation

of institutions, whether carried on for profit or not.

1271. Buslness record.

1271. FEvidence of a writing 1:ade as o record of an act, oondition, or
evens 1s not made inadmissible by the hearsay rule when offered to prove the

act, condition, or event if:

(a) The writing was made in the regular coursc of s business, at or near
the time of the act, condltion, or event;

(v} The custodian or other qualified witness testifies to its identity

and the mode of its preparation; and
{c) The sources of information and method and time of preparation were

such as to indicate its trustworthiness.

1272. Absence of entry in business records.

1272. Evidence of the absence from the records of & business of a recora
of an asserted act, conditlon, or event is not made inadmissible by the hearsay
rule when offered to prove the non-occurrence of the act or event, or the non-
existence of the condition, if:

(a) It was the regular course of that business to make records of all
such acts, conditions, or events, at or near the time of the act, condition,

or event, and to preserve them; and

{(b) The sources of information and method and time of preparation of the
records of that business are such as to indicate that the absence of a record
of an act, condition, or event warrants an inference that the act or event A

not occur or the condition d4id rot exist.
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Article 8. Official Reports and Qther Official Writings

1280, Report of public employee.

1280. Evidence of & writing zmede oo & reccrd or repori of an act, condi-
tion, or event 18 not made inadmissible by the hearscy rule when offered to
prove the act, conditicn, or event 17:

(2) The writing was mede by and within the scopc of duty of a public
employee of the United States or ¢ public entity of oy state;

(%) The writing was madc at cr near the time of the act, condition, or

evens; and

(c) The sources of information and method and time of preparation were
such ac to indicate its trustworthincss.

1281. Report of vital statistic.

1281, BEvidence of a writing made as a reeord or repert of g birth, fetal

death, death, or marrisge 1s not made inedmissible by the hearsay rule if the moke:

was required by statute to file the writing in s designated public office

and the writing was made and filed as required by the statute.

1282. TFinding of presumed death by authorized federsl employee.

1282, A written finding of presumed death made by an employee of the
United States authorized to make such Tinding pursuant to the Federal Missing
Persons Act (50 U.S.C. App. Supp. 1C01-1016), as enacted or as heretofore or
hereafter amended shall be received in any court, office or other place in
this State as evidence of the death of the person therein found to be dead

and of the date, circumstances, and place of his disappearance.

1283. Report by federal employee that person is missing, captured, or the like.

1283. An official written report or record that a person is missing,
missing in action, interned in a foreign country, captured by a hostile force,
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beleaguered by & hostile force, or besieged by a hostile force, or is dead,
or is alive, nade by an employee of the United States authorized by any law
of the United States to make such report or record shall be received in any
court, office, or other place in this State as evidence that such perscon is
missing, missing in action, interned in a foreign country, captured by a
hostile forece, beleaguered by a hostile force, or besieged by & hostlile

force, or is dead, or is alive, as the case may be.

1284. Stetement of absence of public record.

1284, Evidence of a writing made by the public cmployee who is the
official custodian of the records in a public office, reciting diligent search
and fzilure to Tind a record, is not made Inadgissible by the hearsay rule when
offered %o prove the absence of o reccrd in that ofiice.

Article 9. Former Testimony

1290. "Former testimony.”

1290. As used in this article, "former testimony" means testimony given

uander cath or affirmation in:

(a) Another action or in a former hearing or trial of the same action;
{p) A proceeding to determine a controversy conducted by or under the

supervision of a governmmental agency having the power to determine such a

controversy;
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{c} A Adeposition taken in compliance with law in anotner action; or
(d) An arbitration proceeding if the evidence of such former testimony

is & correct vertatim transcript thereof made by a certified shorthand reporter.

129]1. Former testimony offered sgainst party to former proceeding.

1291. (a) Evidence of former testimony is not made iradmissible by
the hearsay rule if the declerant is unavailable as a witness and:

(1) The former testimony is offered against a person who offered it
in evidence in his own behalf on the former occasion or against the successor
in interest of such person; or

{2) The party against whom the former testimony is offered was & party
to the action or proceeding in which the testimony weas given and had the right
and opportunity to cross-examine with an interest and wotive similar to that
which he has at the hearing, except that testimony in a depositicn taken in
ancther action and testimony given in & preliminary examination in ancther
criminat action iz not gade adimissible by this paragraph against the defendant
in a criminal action unless it was received in evidence at the trial of such
other action.

{(b) Except for objections to the form of the question which were not
made at the time the former testimony was given and objections based on
competency or privilege which 4id not exist at that time, the admissibllity
of former testimony under this section is subject to the samre limitations

and objections as though the declarant were testifying in person.

1292. Former testimpny offered againet person not a party to former proceeding.

1292, (a)} Evidence of former testimony is not made inadmissible by

the hearsay rule if:
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(1) The declarant is uravailable as a witness;

(2) The former testimony is offered in a civil action or against the
people in a criminal action; and

(3) The issue is such that the party to the action or proceeding in
which the former testimony was given had the right and opportunity to cross-
examine with an interest and motive similar to that which the party against
whom the testimony is offered has at the hearing.

(b) Except for objections btased on competency or privilege which did
not exist at the time the former testimony wae given, the admisslbility of
former testimony under this section is subject to the same limitations and

objections as though the declarant were testifying in person.
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Article 1C. Judgments

13C0. Judgment of felony conviection.

1200. Evidence of a final jud;ment adjudging 3 person guilty of a
felony is not made ilnadmissible by the hearsay rule when offered in a
civil action to prove any fact essceniial to the julgment unless the Jjudgment

was uvased on a plea of nolo contendere.

1301, Judgment against person entitled to indemnity.

1301. Evidence of a final Judgment is not made inadmissible by the
hearsay rule when offered by the judgment debtor to prove any fact which
was cssential to the judgment in an action in which he seeks tfo:

{(a)} Recover partisl or total indemnity or exoneration for money
paié or liability incurred because of the judgment.

(b) Enforce a warranty to protect the judgmeni debior against the
liavility determined by the judgment.

(c)} Recover dsmesges for breach of warranty suovstantially the same

as a varranty determined by the Jjudyment to have been breached,

1362, Judgment determining lisbility of third person.

1302, When the 1lisbility, obligation, or duty of a third person is
in issue in a e¢ivil action, evidence of a finael Jjulzment against that
person is not made inadmissible by the hearsay rule vhen offered to prove

suci liability, obligation, or duty.
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Artiecle 11. Family History

1310. Statement concerning declarant's own family cistory.

1310. (a) Subject to subdivision (b), evidence of a statement by &
declarant who is unavailable as a witness concerning his own birth, marriage,
divorce, legitimacy, relationship by dlood or maerriaze, racial ancestry,
or other similar fact of his family history is not made inadmissible by
the nearsay rule, even though the declarant had no uesns of acguiring
personal knowledge of the matter declared.

() This section does not makc evidence of & siatement admissible if
the staterent was made under such cilrcumstances thatl the declarant in making

such staterent had motive or reason to devigte frocm the truth.

1311. Statement concerning family aistory of another.

1311. (a) Subject to subdivision (b}, evidence of a statement concerning
the birth, marriage, divorce, death, 1egit1macy, racial ancestry, relationship
by tlood or marriage, or other similar fact of the Tamily history of a
person other than the declarant is not made inadmissible by the hearsay
rule if the declarant 1s unavailable as a witness and:

(1) The declarant was related to the other by blood or mwarriage; or

{2) The declerant wes othervise so intimately associated with the
cthier’s family as to be likely to have accurate information concerning

he matter declared and made the statement (i) upon information received
frem the other or from a person related by bloocd or marriage to the other

or (ii) upon repute in the other's Camily.

~1016~-



flev.-for July 1964 Meeting
1311-1314
{b) This section does not make evidence of a statement admissible if
the statemert was made under circumstances that the declarant in making such

staterent had motive or reascn to deviate from the truth.

l3i2. Intries in family records and the like.

1312. Evidence of entries in family bibles or other family bocks or
cnorts, engravings cn rings, family pcrtraits, cngravings cn urns, crypts, or
torbstones, and the like, i1g not rade inadmissible by the hearsay rule
when offered to prove the birth, marrisge, divorce, death, legifimacy, racial
ancestry, or other similar fact of the family history of a member of the

fawily by blood or marriage.

1315. Reputation in family concerning family histoxy.

1313. Evidence of reputation among members of a family is not made
inacmissible by the hearsay rule il the reputation coacerns the birth,
marriage, divoree, death, legitimacy, racial ancestry, or cother similar
fact of the femily history of a member of the family Ly blood or merrilage

and the evidence is offered to prove the truth of the matier reputed.

131k, Ccmmunity reputation concerning family highory.

131%. Evidence of reputation in a community concerning the date or
fact of birth, marriage, divorce, or death of a person resident in the
comrmnity at the time of the reputatiicn is not made inadmissible by the

hearsay rule when offered to prove the truth of the matter reputed.
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1315, Church records concerning family history.

1315. Evidence of a statement concerning a person's birth, marriage,
divorce, death, legitimacy, racigl ancestry, relationship by blood or marriage.
or other similar fact of family hisiory is not made inadmissible by
the hearsay rule 1f:

(a) The statement is contained in a writing made as a record of an
act, condition, or event that would be admissible as evidence of such
act, condition, or event under Section 1Z71;

{b) The statement is of & kinrd customarily recorded in connection
with the act, condition, or event recorded ian the vriting; and

(¢} The writing was made as a record of a church, religious dencmina-

tion or religious soclety.

1316, Marriage, baptismal, and similar certificates.

1316. EBvidence of & statement concerning a person's birth, ﬁarriage, di~ -
vorce, death, legitimacy, raclal ancestry relationship by blood or marriage, or
other similar faet of family history 1s not mede inadmissible by the
hearsay rule if the statement is contained in & ceriificate that the meker
thercof performed a marriage or other ceremony or acministered a sacrament
anc.:

(a) The certificate was made by a clergyman, civil officer, or other
percon authorized to perform the acis reported in the certificate by law
oir by the rules, regulations, or requirements of a church, religiocus
denomination, or religious sccilety; and

() The certificate was issued by such person at the time and place

of the ceremony or sacrament or within a reasonable time thereafter.
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friicle 12, Reputatlon and Statements Concerning Community History,
Property Interes.s, and Character

1320. Reputation concerning comrunity hlstory.

1320, Evidence of reputation in a community is not made inadmissible
by the hearsay rule when offered tc prove the trutk of the matter reputed
if he reputation concerns an event of general history of the community
or of the state or nation of which the community is a part and the event

was of importance to the community.

1321. Reputatlon concerning public interest in proverty.

1321. Fvidence of reputation in a community Is not made inadmissible
by the hearsay rule when offered %o prove the truth orf the matter reputed
if ‘the reputation concerns the imterest of the public in property in the

ccnmunity and the reputation, if any, arose before controversy.

1322. Reputation concernigg_boundary or custom affecting land.

1322, Evidence of reputaticn in a community is not made inadmissible
by the hearsay rule when offered to prove the truth of the matter reputed
if “lhe reputation concerns boundaries of, or custous affecting, land in

the ccxmunity and the reputation, if any, arose befcre controversy.

1325, tatement concerning boundary.

1323. Evidence of & statement concerning the boundary of land 1s not made
inadmissible by the hearsay rule if the declarant is unavailable as a wiiness and

had sufficient kncwledge of the subject, but evidence of a statement is not

admissible under this section if the statement was made under such circumstancee
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that the declarant in making such statement had motive or reason to

deviate frcm the truth.

1325, Reputation concerning characier.

132k, Evidence of a person's general reputation with reference to
his character or a trait of his character at a relevant time in the community
in vich he then resided or in a group with which he then habitually
associated is not made inadmissible by the hearsay rule vhen offered to

prove the truth of the matter repuced.

Article 13. Digpesitive Instruments and Ancient :'ritings

1330, Recitals in writings affectiag property.

1330. Evidence of a statement contained in a deed of conveyance or a will
or other writing purporting to sffect an interest in real or personel property
is not made lnadmissible ﬁy the hearsay rule if:

(a) The matter stated was relevant to the pwopose of the writing;

(b) The matter stated would be relevant to an issue as to an interest
in <he property; and

(c) The dealings with the property since the statement was made have

nov een lnconsistent with the truth of the statement.
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1331, Recitals in ancient writings.

1331. Evidence of a statement is not made inadmissible by the hearsay

rule if the stetement is contained in e writing more than 30 years old and the

statenent has been since generally acted upon as itrue by persons having

an interest in the matter.

‘iticle 1h. Commercial, Seientific, and Similar Fublicatlons

1340. Commercial lists and the like.

1340, Evidence of a statement, other than an opinion, contained in a tab-

ulation, list, director, register, or other published ccmpilation is not made

inadmissible by the hearsay rule if the ccmpilation is generally used and

relicd upon by persons engaged in an occupatlon as accurate.

1341, Fublications concerning facis of general notoriety and interest.

1341, Historical works, books of science or art, and published maps
or charts, made by persons indifferent between the pairiles, are not made
inacmissible by the hearsay rule when offered to prove facus of general

notoriety and interest.
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CIVISICN 10. HEARSAY EVIDENCE

CHAFTER 1, GENERAL PROVISIQONS

§1200. The hearsay rule.

Comment , Section 1200 states the hearsay rule. That hear=-
gsay evidence is inadmissible unless the evidence is within an

exception to that rule has been the law of Californiz since the

earliest days of the state. See, g.8., People v. Bov, 29 Cal.2d 321,

175 P.24 12 (1946); Kilburn v. Ritchie, 2 Cal. 1k5 {1852). Nevertheless,

Section 1200 is the Pirst statutory statement of the rule., Code of Civil
Procedure Section 1845 (superseded by Evidence Code § 702) permits a witness
to testify concerning those facts only that are personally known to Vhim
"except in those few express cases in whieh . . . the declaraticns of others,
are admigsible”; and that section has been considered to be the statutory

basis for the hearsay rule. People v. Spriggs, 60 Cal.28 __ , _ , 389

F.2d 377, 380, 36 Cal. Rptr. 841, Oih (196k). It has been recognized,
hovever, as an insufficient baslis for the hearsay rule. The section merely
states the requirement of personal knowledge, and a vitness testifying to
the hearsay statement of another must have personal knowledge of that state-
ment just as he must have personsl knowledge of any other matter concerning
which he testifies. Sneed v. Marysville Gas etc. Co., 149 Cal. 7Ok, 708,
87 Pac. 376, 378 (1906).

Under Section 1200, exceptions to the hearsey rule must be created by

statute. This will change the California law; for inasmuch as the rule
excluding hearsay was not statutory, the courts have not been bound by
the statutes in recognizing exceptions to the rule. See, People v. Spriggs, 60

Cal.2d __, ___, 369 P.2a 377, 380, 36 Cal. Rptr. 8L1, 8% (1964),
-1000- § 1200
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"Hearsay evidence" is defined in Section 155 as “evidence of & state-
ment made other then by a witness vhile testifying at the hearing that is
offered to prove the truth of the matter stated.” Under existing case law,
too, the hearsay rule applies only to out-of-court statements that are
offered to prove the truth of the matter asserted. If the statement is
offered for some purpose other than to prove the fact stated therein, the

evidence is not objectionable under the hearsasy rule. Werner v. State Bar,

24 Cel.2q 611, 621, 150 P.23 892, (19h44); Smith v. Whittier, 95 Cel.

279, 30 Pac. 529 (1892). See WITKIN, CALIFORNIA EVIDENCE §§ 215-2)8 (1958).
The vword "statement" that is used in the definition of "hearsay evidence"

is CGefined in Section 225 s "oral or written expression" or "nonverbal

conduct . . . intended . . . 88 a substitute for words in expressing the

matter stated.” Hence, evidence of a person's out-of-court conduct is not

inadmissible under the hearsay rule expressed in Section 1200 unless that

conduct is clearly assertive in character. Nonassertive conduct is not hearsay.
Some Californis cases have regarded evidence of nonassertive conduct as

hearsay evidence if it 1s offered to prove the actor's belief 3in a particular

fact as a basis for an inference that the fact believed is true. See, e.g.,

Estate of De laveaga, 165 Cal. 607, 62%, 133 Pac. 307, {1913} ("tke

manner in which a person whose sanity is in question was treated by his
family is not, taken alone, competent substantive evidence tending to prove
insanity, for 1t is a mere extra-judicial expression of opinion en the part

of the family"); People v. Mendez, 193 Cal. 39, 52, 223 Pac. 65, (19234}

("Circumstances of flight [of other persons from the scene of & crime] are
in the nature of confessions . . . end are, therefore, in the nature of hearsav
evidence"),

«1001-
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Cther Californla cases, however, have admitted evidence of nonassertive
caontuct as evidence that the belief giving rise to the conduct was based %

on fact., See, e.g., People v. Reifenstuhl, 37 Cal. ‘pp.2d 402, 99 P.2d

564 (1940)(hearing denied){incoming telephone calls made for the purpose
of placing bets admissible over hearsay objection to prove that place of
reception was bockmeking establishment).

Under the Evidence Code, nonassertive conduct is not regarded as hearssy

for wwo reascns: First, such conduct, being nonassertive, does not involve

the veracity of the declarant; hence, one of the principal reasons for the
hearsay rule~-to exclude declarations where the veracity of the declarant
cannot be tested by cross~examination--dces not apply. BSecond, there is
frequently a guarantee of the trustworthiness of the inference to be drawn
from such nonassertive conduct because the actor has Tresed his actions on
the correctness of his belief. To put the matter another way, in such casc:
actions speak loudexr than words.

Of course, 1f the probative value of evidence of nonassertive conduct
is outweipghed by the Jlikelihood that such evidence 1ill confuse the lssues,
mislead the jury, or consume too much time, the judge may exclude the evidenc:

under Section 352.

§ 1201. Multiple hearsay-

Comment. Section 1201 makes it possible to use admissible hearsay
to prove ancther statement was made that is also admissible hearsay. For
example, under Section 1201, an official reporter's tronscript
of the testimony at another trial may be used to prove the nature of the
testimony previously given (Section 1280), the former testimony may be used

-1002- § 1200
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as Learsay evidence {under Section 1291) to prove tlat a party msde an
adnission. The admission is admissible (Section 1221) to prove the truth
of the matter stated. Thus, under Section 1201, the evidence of the
adnission contained in the transcript 1s admissible beeause sach of the
hearsay statements involved 1s within an exception to the hearsay rule.
Although no California case has been found where the admissibility of
"multiple hearsay" has been analyzed and discussed, the practice is
apparently in accord with the rule stated in Section 1201 See, g£.g8.,

Pegple v. Collup, 27 Cal.2d 829, 167 P.2d T14 (194%6)(transcript of former

testimony used to prove admission).

§ 1202, Credibility of hearsey declarant.

Comment., Section 1202 deals with the impeachment of one whose hearsey
statement is in evidence as distinmulshed from the impescliment of a wltness
who lias testified. It has two pwposes., First, it makes clear that such
evicence 15 not to be excluded on the ground that il is collateral. Secornd,
it males clear that the rule apprlying to impeachment of a witness--that a
witness mey be impeached by a prior inconsistent statement only if he is
provided with an cpportunity to explain it--does not apply to a hearsay
declarsnt.

The California courts have rermitited a party to impeach hearsay evidence
given under the former testimony exception with evidence of an inconsistent
statement by the hearsay declarant, even though the declarant had no
opportunity to explain or deny the inconsistency, viaen the inconsistent

statement was made after the former testimony was given. Pegple v. Collup,

o7 Cal.2d 829, 167 P.2d 714 (1946). The courts have also permitted dying

~1003- § 1201
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declarations to be impeached hy evidence of contradictory statements by

the deceased, although no foundation was laid. People v. Lawrence, 21 Cal.

360 (1863). Apparently, however, former testimony may not be impeached by
evidence of an inconsistent statement made prior to the former testimony
unless the would-be ilmpeacher either did not know of the inconsistent
statement at the time the former testimony was given or provided the
declarant with an opportunity to deny or explain the inconsistent statement.

People v. Greenwell, 20 Cal. App.2 266, 66 P.2d 674 {1937) as limited by

People v. Collup, 27 Cal.2d 829, 167 P.2d 714 (19h6).

Section 1202 substitutes for this case law a uniform rule permitting
a hearsay declarant to be impeached by inconsistent statements in all cases,
whetner or not the declarant has been given an oppertunity to deny or
explain the inconsistency. If the hearsay declarant is unaveilable as a
witness, the party against whom tlhc evidence is admitted should not be
deprived of both his right to cross-examine and his right to impeach. Ccf.,

People v, lawrence, 21 Cal. 368, 372 (1863). If the hearsay declarant is

available, the party electing to use the hearsay of such a declarant should
have the burden of calling him to explain or deny any alleged inconsistencies.

‘Of course, the trial Judge may curb efforts to impeach hearsay declar-
ants if he determines that the inguiry is straying into remote and collateral
matiers., Section 352,

Sectleon 1202 provides thot inccnsistent statenenis of a hearsay declsrant
may not be used to prove the truth of the matters svated., In catrast,
Section 1235 provides that evidence of prior inconsistent statements made
by a trial witness may be admitted to prove the trutlh of the matters stated.

Unless the declarant is a witness and subject to cross-examination upcn the

-1004- § loo2
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subject matter of his statements, there 1s not a swificient gumrantee of
i

the trustworthiness of his out-of-court statements to warrant thelr

recepiicon as substantive evidence unless they fall vithin scme recognized

exception to the hearssy rule.

§ 1203, Cross-examinaticn of hearsay declarant.

Ccument. Hearsay evidence is generally excluded from evidence because
of the lack of opportunity for the adverse party to cross-examine the

hearsay declarant before the trier of fact. People v. Bob, 29 Cal.2d

321, 325, 175 P.2d 12, (1946). In scme situations, hearsay evidence is
adnitted because of some exceptional need for the evidence and because there
is scme circumstantial evidence of trustworthiness that justifies a viclatior

of a party's right of cross-exeminaticn. People v. Trust, 47 Cal.2d 776,

785, 306 P.2d 480, (1957); Turney v. Sousa, 1L6 Cal, App.2d 787, T91,

3ok P.2d 1025, {1956},

Uven though it is necessary or desirable to permit some hearsay evidencc
to be received without guaranteeing the adverse party the right to cross-
examine the declarant, there seems to be no reason to prohibit the adverse

perty from cross-examining the declarant altogether. The policy in favor

of cross-examination that underlies the hearsay rule, therefore, indicates

that the adverse party should be accorded the right to call the declorant
of a statement that has been received and to cross-examine him concerning
the subject matter of his statement.

Hence, Section 1203 has been included in the Ividence Code to reverse,
insofar as & hearesy decleramt is comcerned, the traditicnal rule that a
witness called by a party is a witness for that party and mey not be cross-
examined by him. As a hearsay declarant 1s in practical effect a witness

~1005- § 1202
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against that party, Section 1203 gives the party against whom a hearsay
statement is admitted the right to call and cross-examine the hearsay
declarant concerning the subject matter of the hearsay statement just as
he has the right to cross-examine the witnesses who appear perscnally and

tesiidy against him at the trial.

§ 1204, Hearsay statement offered against criminal defendant.

Comment. In People v. Underwocod, 61 Cal.2d __, _ P.24 _ , 37 Cal. Rptr.

313 (1964}, the Californla Supreme Court held that a prior inconsistent
statement of a witness could not be introduced to impeach him in a criminal
trial when the prior inconsistent statement would have been inadmissible

as an lovoluntary confessicn if the witness had been the defendant. Section

120k applies the principle of the Underwood decision to all hearsay stateaz'=

§ 1205. Pretrial delivery of copy of certain hearsay statements.

Comment. [The form of this rule has not yet been formulated. ]

§ 1206. No implied repeal.

Comment. Although some of the statutes providing for the admission
of hearsay evidence will be repealed when the Evidence Code 1s enacted, the:-
will remain in the various codes a mmber of statutes which, for the most
rart, are narrowly drawn to make a particular type of hearsay evidence
adnissible under specifically limited circumstances. It is nelther desirable
nor Teasible to repeal these statutes. Sectlon 1206 mekes it clear that these
statutes will not be impliedly repealed by the enactment of the Evidence

Cote,

§ 1203
§ 120k
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CHAPTER 2. EXCEPTICIS TO THE HEARSLY RULE

Artiele 1. Confessions and Admissions

§ 1220. Confession or admission of criminal defendant.

Ccmment, Section 1220 restates the existing lav governing the
adnissiblility of the confession or zdmission of a defendant in & eriminsl

action. People v. Jones, 24 Cal.2d 601, 150 P.2d Col (194h); People v. Rogers,

22 Cel.2d 787, 141 P.2d 722 {1943); People v. Loper, 159 Cal.b, 112 P. 720
X

{1910); People v. Speaks, 156 Cal. lpp.2d 25, 319 P.2d 709 (1957); Pecple v.

Heney, 46 Cel. 4pp. 317, 189 Pac. 338 (1920); People . Liscnta, 14 Csl.od
Loy, obP.2d 569 (1939); People v. Atchley, 53 Cal.2d 160, 346 P.2d 764 {1959).

See also Tentative Recommendatlion and a Study Relating to the Uniform Rules

Jearsay- ividepee), & CAL. LAW
REVISION COMM'N, REP., REC. & STUDIES et L75-482 (1963).

Llthough subdivision (b) is technically unnecessary, for the sake of
ecctipleteness it is desirable to give express recognitvion to the fact that
any rule of admissibility established by the Legislature is subject to the

reduirements of the Federal and Stalte Constitutions,

§ 1221, Admission of party to civil action.

Comment, Section 1221 states existing law as found in Cede of Civil
Procedure Section 1870(2). The rationale underlying this exception 1s
that the party cannot object to the lack of the right to cross-examine the
declarant, since the party himself made the statemeni. Moreover, the party
can cross-examine the withess who testifies to the party!s statement and ean
deny or explain the purported admission. The statement need not be one which

would be admissible if made at the hearing. See Shields v. Oxnard Harbor

Dist., 46 Cal. App.2d 477, 116 P.2a 121 (1gkl).

21007 § 1220
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§ 1222, Adoptive admission.

Comment., BSection 1222 restates and supersedes subdivision 3 of Code of

Civil Frceedure Section 1870. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Lvidence {Article VIII., Hearsay Evidence),

L CAL. IAW REVISION CCMM'N, REP., REC. & STUDIES at h84 (1563).

§ 1003, Authorized admission.

Coment. Section 1223 provides a hearsay excepiion for authorized
admissions. Under this exception, if a party authorized an agent to make
statements on his behalf, such statements may be intrcduced against the
party under the same conditions as If they bad been nade by the party himself.
Seccicn 1223 restates and supersedces the first portica of subdivision 5 of Code

of Civil Procedure Seetion 1870. Teantative Heccmrendaticon and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Heorsay Ividenee), 4 CAL.

LA REVISION COMM'N, REP., REC. & STUDIES at b8L-bkoG (1963).

§ 1224, Admission of co-conspirator.

Cemment. Seetion 1224 is a specific example of a kind of authorized
adnission that is admissible under Sectilon 1223. ‘The statement iz admitted
because it is an act of the conspiracy for which the party, as a co-conspirator,

is legally responsible. People v. Lorraine, S0 Cal. App. 317, 327, 265 Pac.

893, (1928). See CAL. CONT. ED. BAR, CALIFCRNIA CRIMINAL LAW FRACTICE
Li1-k72 (1664). Section 1224 restates and supersedes the provisions

of subdivision 6 of Ccde of Civil Frocedure Section 1870.

§ 1225, Statement of agent, partner, or employee.

Comment. Sectlon 1223 makes avthorized extrajudicial statements
admissible. Section 1225 goes beyond this, making admissivle against a party

§ leez
-1008- § 1023
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specified extrajudicial statements of an agent, partner or employee, whether
or not auvthorized. A statement is admitted under Jectien 1225, however, only
if it vould be admissible if made by the declarant =i the hearing whereas

no such limitation is applicable tc authorized admissions.

The practical scope of Section 1225 is quite limited. The spontaneocus
statements that 1t covers are admlssible under Section 1240. The self-
inculpatory statements which it covers are admissible under Section 1230 as
declarations against the declarant's interest. Where the declarant is a
witness at the trial, many other statements covered by Section 1225 would
be admissible as inconsistent staterents under Section 1235, Thus, Section

225 bas independent significance cnly as to vrautherized, nonspontaneous,
noninculpatory statements of agenis, partners snd employees who do not
testify at the trial concerning the matters within the scope of the agency,
parinership or employment. For example, the chauffeur's statement following
an accident, "It wasn't my fault; the boss lost his head and grabbed the
wheel," would be inadmissible as a declaration against interest under Section
1230, it would te inadmissible as an authorized admission under Section 1223,
it would be inadmissible under Section 1235 unless the employee testified
inconsistently at the trial, it would be inadmissibtle under Section 1240
unless made spontaneously, but it vould be admissible under Section 1225.

Section 1225 goes beyond existing California lair as found in subtdivision
5 of Section 1870 of the Ccde of Civil Procedure (superseded by Evidence
Code Section 1223). Under existing Californias law only the statements that

the principal has authorized the agent to meke are admissible. Peterscn Bros.

v. idneral King Fruit Co., 1L0O Cal., 624, 74 Pac. 162 {1903).

~1009- § 1225
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There are two justificaticns for the limited extensicn of the exception
for agents' statements provided by Seetion 1225. Tirst, because of the
relationship which existed at the time the statement vas made, it is unlikely
tha’ the statement would have been made unless it were true. Second, the
exiztence of the relationship makes it highly likely that the party will be
able Lo make an adequate investigation of the statement without bhaving to

resort Lo cross-examination of the declarant in open court.

§ 1026, Statement of declarant whose liability 1s in dssue.

Comment. Section 1226 restates in substance a hearsay exception found
in Jeetion 1861 of the Code of Civil Frocedure {superseded by Evidence Ccde

Sections 1226 and 1302). Cf., Butie County v. Morgan, 76 Cal. 1, 18 Fac.

115 (1888); Ingram v, Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956);

Stardard 0il Co. v. Houser, 101 Cal. App.2d 480, 225 P.2d 539 (1950). Section

1226, however, limits this hearsay exception to civil actions. Much of the
evidence within this exception is also covered by Sceticn 1230, which makes
adiiissible declarations against intverest. However, to be admissible under
Secticn 1230 the statement must have been agalnst the declarant's interest
when made whereas this reguirement is not stated in Secticn 1226.

Section 1302 supplements the rule stated in Section 1226. Section 1302
perrmits the admission of judgments against & third person viien one of the issues
betveen the parties is the liabilily, obligation, or duty of the third person
anc. the judgment determines that liability, obligation, or duty. Together,
Sections 1226 and 1302 codify the holdings of the cases applying Code of

Civil Procedure Section 1851. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Lvidence (Article VIII. Hearsay Evidence),

L CAL, LAV REVISICN CCMM'N, REP., REC. & STUDIES ot k91-ho6 (1963).

§ 1225
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Article 2. Declarations Against Interest

§ 1230. Declaration against interest.

Ccmment. BSection 1230 codifies the hearsay excention for declarations
against interest as that exception has been develored in The California

courts. People v. Spriggs, 60 Cal.zd . 389 P.2¢ 377, 36 Cal. Rptr.

8k1 (156k). It is not clear, however, whether existing lav extends the
declaration against interest excevnuion to include statements that meke
the Ceclarant an object of hatred, ridicule, or social disgrace in the
cormunity.

Section 1230 supersedes the partial and inaccurate statements of the
declarations against interest exception found in Code of Civil Frocedure

Sections 1853, 1870(4), and 1946(1). See People v. Spriggs, 60 Cal.2d at . |,

38¢ r.2d at 380-381, 36 Cal. Rptr. at 844845 (1g6L),

Article 3. Prior Statements of Witnesses

§ 1°35. Prior inconsistent statenment,

Comrzent. Under existing law, a prior statement of a witnesg that is
inconsistent with his testimony at the trial is admissible, but because of
the hearsay rule such statements may not be used as evidence of the truth
of the matters stated. They may bve used only to cast discredit on the

testimony given at the trial. Albert v, MeKay & Co., 17k Cal. 451, L56,

(1917).
Secticn 1235, however, permlcs a pricr inccnsistent statement of a

witness to be used as substantive evidence iIf the statement is otherwise

-1011- § 1230
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adizlssible under the rules relsting to the impeachment of vitnesses. In
viev of the fact that the declarant is in court and may be examined and
crosu-examined in regard to his statements and their subject matter, there
secns to be little reason to perpetuate the subtle distinction made in the
cases. It is not realistic to expect & jury to understand that they cannct
believe a witness was telling the truth on a former occasion when they
believe the contrary story glven at the trial is not true. Moreover, in
many cases the prior inconsistent siatement is more likely to be true than
the testimony of the witness at the trial because i was made nearer in
tire to the matter to which it relates and is less likely to be influenced
by the controversy that gave rise to litigation.

section 1235 will permit a party to establish a prima facle case by
invreaveing prior inconsistent statements of witnesses. This change in
the law, however, will provide a perty with desirable protection against the
"turnccat" witness who changes his story on the stand and deprives the party

calling him of evidence essential <o his case,

§ 1236, Prilor consistent statement.

Comment. Under existing law, a prior gtatement of a witness that is
consistent with his testimony at the triel is admissible under certsin
conditions when the credibllity of the witness bas been attacked. The
stavement is admitted, however, only to rehabilitate the witness--to support
hic credibility--and not as evidence of the truth of the matters stated,

People v. Kynette, 15 Cal.2d 731, T753-75h, (1gho).

Section 1236, however, permits a prior consistent statement of a witness

to be used as substantive evidence if the statement is otherwise admissible

-1012- § 1235
§ 1236



(M

Prepared for July 1964 Meeting

under the rules relating to the rehabilitation of immeached witnesses.
The reasons for this change in the law are much the same as those discussed

in the Comment to Section 1235.

§ 1237. Past recollection recorded.

Comment. Sectlon 1237 provides a hearsay exception for what is usually
refcrred to as "past recollection recorded.” The section makes no radiesl
departure frem existing law, for its provisions are taken largely from the
provisions of Section 2047 of the Code of Civil Procedure. There are,
hevever, two substantive differences between Section 1237 and eXxisting
Califcrnia law:

Iirst, exlisting law requires that a foundation be laid for the admiseion
of such evidence by showing (1) that the writing recording the statement
was made by the witness or under his direction, (2) that the writing weos
made at & time when the faet recorded in the writing actually occurred or at
such other time when the fact was fresh in the witness!' memory and (3)
that the witness "knew that the same was correctly stated in the writing."
Under Section 1237, hewever, the writing may be made not only by the witness
himself or under his direction but also by scme other person for the purpose
of recording the witness' statement at the time it vas made., In addition,
Sectlon 1237 permits testimony of the person who recorded the statement to
be used to establish that the vriting is a correct record of the statement:
Suificient assurance of the trustworthiness of the statement is provided
if <the declarant is available to testify that he made a true statement and
the person who recorded the statement 1s available to testify that he
accurately recorded the statement.

-1013- § 1236
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Second, under Section 1237 the document or other writing embodying the
statenment 1s itself admissible in evidence whereas under the present law
the declarant reads the writing on the witness stendéd .and the writing is
not otherwise rade a part of the record unless it is offersd in evidence by

the adverse party.

Artiele 4. Spontaneous, Contenporanecus, and Dying Declarations

§ 1240, Spontaneous statement.

Comment. Section 1240 is a codificatlon of the existing exception to

the hearsay rule which mskes excited statements admissible. Showalter v.

Yestern Pacifie R.R., 16 Cal.2d 460, 106 P.2d 895 {1940}; Tentative Recom-

mendation and a Study Relating tc the Uniform Rules of Evidence (Article VITI.

Hearsay Evidence), 4 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES LE5-466

{1¢63). The rationale of this exception is that the spontaneity of such
statements and the declarant's state of mind at the time vhen they are made

provide an adequate guarantee of their trustworthiness.

§ 1241, Contemporaneous statement.

Comment, Section 1241, which provides s hearsay excepiion for contem-
poranecus statements, may go beyond existing law, for no Califcornia case in
point has teen found. Elaevhere the authorities are conflicting in their
results and confused in their reasonilng owing to the {endency to discuss the

proulem only in terms of res gestae., OSee Tentative Recommendation and a

Siudy Relating to the Unifcrm Rules of Evidence (Article VIII, Hearsay

videnee), U CAL. IAW REVISICH CCLi'N, REP., REC. & CPUDIES ot 466-L68

(1963}.
~1014- § 1237
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ihe statements admissible under subdivision (2) are hizhly trustworthy
becavse: (1) +the statement being simultaneous with the event, there is
no nemory problem; (2) there is 1little or no time Tor calcuwlated misstate-
ment; and {3} the statement is usually mede to one vho has equal opportunity
to observe and check misstatements., In applying this exception, the courts
should insist on actual contemporanecusness; othervisce, the trustworthiness

of the statements beccmes guestionable,

~-1015- § 1okl
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§ 1242, Dying declaration.

Comment. Section 1242 is a brcadened form of the well-established
exception to the hearsay rule which makes dying declarations admissible.
The existing law--Code of Civil Procedure Section 1870{%) as interpreted by
our couris--makes such declarations admissible only in criminal homicide amctions
and only when they relate to the immediate cause of the declarant's death.

People v. Hall, 9% Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical

Examiners, 44 Cal. App. 26, 185 Pac. 1006 {1919). See Tentative Recommendation

and 8 Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence), 4 CAL. LAW REVISION CCMM'N, REP,, REC. § STUDIES L72-473 (1563).
The rationale of the exception--that mer are not apt to lie in the shadow of
death--is as applicable to any other declaration that a dying man might make
a8 1t is to a statement regarding the immediate cause of his death. Moreaver,
there is no ratiomal basis for differentiating, for the purpose of the -
admissibllity of dying declarations, between civil and criminal actions, or
among various types of criminal actions.

Under Section 1242, the dying declaration is admissible only if it would
be admissible if made by the declarant at the hearing. Thus, the dying
declaration is admissible only if the declarant would have been a competent

witness and made the statement on personal knowledge.

Article 5. Statements of Mental or Physical State

§ 1250. Statement of declarant's then existing physical or mental condition.

Comment. Section 1250 provides an exception to the hearsay rule for

statements of the declarant's then existing physical or mental condition. It

§ 1242
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codifies an exception that has been developed by the courts.
Thus, under Section 1250 as under existing law, a statement of the
declarant's state of mind at the time of the statement is admissible whon that

state of mind is itself in issue in the case. Adkins v. Brett, 184 cal. 252,

193 Pac. 5 (1920). A statement of the declarant's then existing state of mind
is also admissible when relevant to show the declarant's state of mind at a

time prior to the statement. Watenpaugh v. State Teachers' Retirement, 51

Cal.2d 675, 336 P.2d 165 (1959); Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d

530 (1942); Estate of Anderson, 185 Cal. 7C0, 198 Pac. 407 (1921); Williams

v. Kidd, 170 Cal. 631, 151 Pac. 1 {1915). Section 1250 also makes a statement
of then existing state of mind admissible to "prove or explain acts or conduct
of the declarant." Thus, & statement of the declarant's intent to do certain

acts is admissible to prove that he d4id those acts. People v. Alcalde, 2k

Cal.2d 177, 148 p.2a 627 (1944); Benjamin v. District Grand Lodge, 171 Cal. 260,

152 Pac. 731 (1915). Statements of then existing paln or other vodily condition

are also admissible to prove the existence of such condition. Bloomberg v.

laventhal, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 (191k).

A statement is not admissible under Section 1250 if the statement was
made under such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth. See Section 1253 and the Comment
thereto.

In light of the definition of "hearsay evlidence" in Section 155, a
distinction should be ncted between the use of a declarantis statements of his
then existing mental state to prove such mental state and the use of a declarant's
statements of other facts as circumstantial evidence of his mentsl state.
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Under the Evidence Ccde, if the declarant's statements are not being used to
prove the truth of their contents tut are being used as circumstantial evidence
of the declarant's mental state, no hearsay problem is involved. See the
Comment to Section 1200.

Section 1250 (b) does not permit a statement of memory or belief to be
used to prove the fact remembered or believed. This limitation is necessary
to preserve the hearsay rule. Any statement of a past event is, of course,
a statement of the declarant's then existing state of mind--his memory or beliéf--
concerning the past event. If the evidence of that state of mind--the statement
of memory--were admissible to show that the fact remembered or believed actually
occurred, any statement narrating a past event would be, by a process of
circuitous reasoning, admissible to prove that the event occurred.

The limitation in Section 1250(b) is, in general, in accord with the law

developed in the California cases. Thus, in Estate of Anderson, 185 ¢el. 700,

198 Pac. 407 {1921), a declaration of & testatrix made after the execution of
a will to the effect that the will had been made at an aunt's request was held
to be inadmissible hearsay "because it was merely a declaration as to a past
event and was not indicative of the condition of mind of the testatrix at the
time she made it." 185 Cal. at 720, 198 Pac. at 415 (1921}.

A major exception to the principle expressed in Section 1250(b) was created

in People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 {1959). That case held that

gtatements made by the victims of a double homicide relating threats by the
defendant were admissible to show the viectims' mental state--their fear of the
defendant. Their fear was not itself in issue in the case, but the court held

that the fear was relevant to show that the defendant had engaged in conduct

-1018- § 1250



Prepared for July 1964 Meeting

engendering the fear, il.e., that the defendant had in fact threatened them.
That the defendant had threatened them was, of course, relevart to show that
the threats were carried ocut in the homicide. Thus, in effect, the court
permlitted the statements to be used to prove the truth of the matters stated

in them. In People v. Purvis, 56 (al.2d a3, 362 P.24 713, 13 Cal. Rptr. 801

(1961), the doctrine of the Merkouris case was limited to cases where identity
is in issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of thet
case is repudiated because it is an attack on the hearsay rule itself. Other
exceptions to the hearsay rule are based on some peculiar reliability of the

evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306 P.2d 480, (1957).

The exception created by Merkouris was not based on any evidence of the
reliability of the declarations, it was based on a rationale that destroys the

very foundation of the hearssy rule.

§ 1251. Statement of declarant's previously existing physical or mental condition.

Comment. Section 1250 forbids the use of & statement of memory or
belief to prove the fact remembered or believed. Section 1251, however,
permits a statement of memory or belief of a past mental state to be used to
prove the previcus mental state when the previous mental state 1s itself in
igsue in the case. If the past mental state is to be used merely as circum-
stantial evidence of some other fact, the limitation in Section 1250 still
applies and the statement of the past mental state 1s inadmissible hearsay.

Section 1251 is generally consistent with the California case law, which
also permits a statement of a prior mental state to be used as evidence of that

§ 1250

§ 1251
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mental state. See, e.g., People v. One 1948 Chevrolet Conv. Coupe, 45 Cal.2d

613, 290 P.2d 538 (1955) (statement of prior knowledge admitted to prove such
knowledge}. However, Section 1251 requires that the declarant be unavailable
a8 a witness. No similar condition on admissibility has been imposed by the
cases. Note, too, that no similar condition appears in Section 1250.

A statement 1g not admissible under Section 1251 if the statement was
made under such circumstances that the declarant in making such statement had

motive or reamson to deviate from the truth. See Section 1253 and the Comment

thereto.

§ 1252. Statement of previous symptoms.

Comment. Under existing California law, a statement of previous symptoms
made to a physlcian for purposes of treatment is considered inadmlssible hearsay:
although the physiclan may relate the statement as a matter upon which he
based his diagnosis of the declarant's ailment. See discussion in People v.
Brown, 49 Cal.2d 577, 585-587, 320 P.24 5, {1958).

Section 1252 permits statements of previous symptoms made to a physician
for purposes of treatment to be used to prove the facts related in the statements.
If there is no motive to falsify such statements, they are likely to be highly
reliable, for the declarant in meking them has based his actions on his belief
in their truthe--he has consulted the physiclan and bas permitted the physician
to use them as a basis for prescribing treatiment. Statements made to a
physiclan where there is a motive to manufacture evidence or any other motive
to deceive are inadmissible under this section because of the limitation in
Section 1253,

§ 1251

§ 1252
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§ 1253. Limitation on admissibllity of statements of mental or physical state.

Comment. Section 1253 limits the admissibility of hearsay statements that
would otherwise be admissible under Sections 1250, 1251, and 1252. If a
statement of mental or physical state was made with a motive to milsrepresent
or to memfacture evidence, the statement is not sufficiently reliable to
warrant its reception in evidence. The 1imitation expressed in Section 1253
has been held to be a condition of admissibility in some of the California cases.

See, e.g., People v. Hamilton, 55 Cal.2d 881, 893, 895, 13 Cal. Rptr. 649, s

, 362 P.2d 473, , {(1961); People v. Alcalde, 24 (al.2d 177, 187, 148

P.2d 627, {19L4).

The Hamilton case mentions some further limitations on the admissibility
of statements of mental state. These are not given express recognition in the
Evidence Code. However, under Section 352, the judge may in a rarticular case
exclude such evidence if he determines that its prejudicial effect will
substantially outweigh its probative value. The specific limitations mentioned
in the Hamllton case have not been codified because they are difficult to under-
stand in the light of conflicting and inconsistent language in the case and
because in a different case, prosecuted without the excessive prejudice presgent
in the Bamilton case, a court might be warranted in receiving evidence of the
kind involved there where its probative value 1s great.

For example, the opinion states that statements of 3 hcmicide vietim that
are offered to prove his state of mind are inadmissible 1f they refer solely to
alleged past conduct on the part of the accused. 55 Cal.2d at 853-894, 13 Cal.
Rptr. at , 362 P.24 at . But the case also states, nonetheless, that

statements of "threats . . . on the part of the accused" are admissible on the
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issue. 55 (al.2d at 893, 13 Cal. Rptr. at , 352 P.2d at . The opinion

alsc states that the statements, to be admissible, must refer primarily to the
gtate of mind of the declarant and not the state of mind of the accuséd. 55
Cal.2d at 893, 13 Cal. Rptr. at , 362 P.2d at « But the case mlso indicates
that narrations of threats made by the accused--statements of his intent--are
admissible, but statements of conduct by the accused having no relation to his
intent or mental state are not admissible. 55 Cal.2d at 893, 895-896, 13 cal.
Rptr. at 362 P.2d at .

Much of the evidence involved in the Hamilton case is not classified as
hearsay under the Evidence Code. It 1s classified as circumstantial evilidence.
Hence, the problem presented there is not essentially a hearsay problem. It
is a problem of the judge's discretion to exclude highly prejudicial evidence
when its probative value is not great. Section 352 of the Evidence Code continues
the judge's power to curb the use of such evidence. BPBut the Evidence Code does
not freeze the courts to the arbitrary and contradictory standards mentioned in
the Hamilton case for determining when prejudicial effect outwelghs probative

value.

Article 6. Statements Relating to Wills and to Claims Against Estates

§ 1260. Statement concerning declarant's will.

Comment. Section 1260 codifies an exception recognized in Californie case

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926); Estate of Tompson,

k4 cal. App.2d 774, 112 P.2d 937 (1941). The section is, of course, subject
to the provisions of Probate Code Sectiomns 350 and 351 which relate to the

establishment of & lost or destroyed will.

§ 12353
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The limitation in subdivision (b) is not mentioned in the few decisions
involving this exception. The limitation is desirable, however, to assure the

reliability of the hearsay admissible under this section.

§ 1261. Statement of decedent offered in action against his estate.

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure
Section 1880) prohibits a party suing on a claim againgt a decedent's estate
from testifying to any fact occuring prior to the decedent's death. The theory
apparently underlying the statute is that it would be unfair to permit the
surviving claimant to testify to such facts when the decedent is precluded
from doing so by his death. Because the dead cannot speak, the living may nhot.

The Dead Man Statute operates unsatisfactorily. It prohibits testimony
concerning matters of which the decedent had no knowledge. It does not prohlbit
testimony relating to claims under, as distinguished from against, the
decedent's estate even though the effect of such a claim may be to frustrate
the decedent's plan for the disposition of his property. See the Comment to

Code of Civil Procedure Secticn 1880 and Reccumendstion and Study Releting to

the Dead Man Statute, 1 CAL. LAW REVISION CCMM'N, REP., REC. & STUDIES at D-1

(1957). Hence, the Dead Man Statute is not contimued in the Evidence Code.

To equalize the positions of the parties, the Dead Man Statute excludes
otherwise relevant and competent evidence--even if it is the only available
evidence. This forces the courts to decide cases with a minimm of informstion

concerning the actual facts. See the Supreme Court's complaint in Light v.

Stevens, 159 Cal. 288, 292, 113 Pac. 659, 660 (1911): ‘“Cwing to the fact that

the lips of one of the parties to the transaction are closed by death and those
of the other party by the law, the evidence on this question is somewhat
unsatisfactory.”
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Section 1261 balances the positions of the parties in the opposite manner.
It is based on the belief that the problem at which the Dead Man Statute is
directed is better solved by throwing more light, not less, on the actual facts.
Instead of excluding the competent evidence of the claimant, Section 1261
permits the hearsay statements of the decedent to be admitted, provided that
they would have been admissible had the decedent made the statements as a
witness at the hearing. Certain additional safeguards--recent perception,
absence of motive to falsify--are included in the section to provide some
protection for the party against whom the statements sre offered, for he has

no opportunity to test the hearsay by cross-examination.

Article 8. Business Records

§ 1270. "a business.”

Compent. This article restates and supersedes the Uniform Business Records
as Evidence Act appearing in Sections 1953e-1953h of the Code of Civil
Procedure. The definition of "a business" in Section 1270 is substantially the
same as that appearing in Code of Civil Procedure Section 1953e. A reference
to "governmmental activity" has been added to the Evidence Code definition to
make 1t clear that records maintained by any govermmental agency are admissible
if the foundational requirements are met. This does not change existing
California law, for the Uniform Act has been construed to be applicable to

governmental records. See, e.g., Nichols v. MeCoy, 38 Cal.2d Lh7, 240 P.24

569 {1952); Fox v. San Francisco Unified School Dist., 11 Cal. App.2d 885,

245 P.2d 603 (1952).

§ 1261

]
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The definition is sufficiently broad to encompass institutions not
customarily thought of as businesses. For example, the baptismsl and wedding
records of a church would be admissible under the section to prove the events

recorded. 5 WIGMORE, EVIDENCE 371 (3d&.ed. 1940). Cf. EVIDENCE CODE § 1315.

§ 1271. Business record.

Comment. BSection 1271 is the business records exception to the hearsay
rule. It is stated in langusge taken from the Uniform Business Records as
Evidence Act which was adopted in California in 1941 (Sections 1953e~1953h of
the Code of Civil Procedure). Section 1271 does not, however, include the
language of Bection 1953f.5 of the Code of Civil Procedure becmuse that section
is not contained in the Uniform Act and inadequately attempts to make explicit
the liberal case~law rule thai the Uniform Act permits admission of records
kept under any kind of bookkeeping system, whether original or copies, and
whether in bock, card, looseleaf or scome other form. The case-law rule is
satisfactory and Section 1953f.5 may have the unintended effect of limiting the

provisichs of the Uniform Act, See Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Heasrsay Evidence), 4 CAL. LAW

REVISION COMM'N, REP., REC. & STUDIES at 516 (1963).

§ 1272. Absence of entry in business records.

Comment. Technically, evidence of the absence of a record may not be
hearsay. Section 1272 repmoves any doubt that there might be, however, concerning
the admissibility of such evidence under the hearsay rule. It codifies existing

case law. People v. Torres, 201 Cel. App.2d 290, 20 Cal. Rptr. 315 (1962).

§ 1270
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Article 8. Official Reports and Other Official Writings

§ 1260. Report of public employee.

Comment. Section 1280 restates in substance and supersedes Code of Civil
Procedure Sections 1920 and 1926.

The evidence that is admissible under this section is also edmiseible under
Section 1271, the business records exception. However, Section 1271 requires
a witness to testify as to the identity of the record and its mode of
preparation in every instance. Under Section 1280, as under existing law, the
court may admit an official record or report without necessarily requiring a
witness to testify as to its identity and mode of preparation if the court
has judicial notice or if sufficient independent evidence shows that the record
or report was prepared in such a manner as to assure its trustworthiness.

See, e.2., People v. Willdems, 64 Cal. 87, 27 Pac. 939 (1883) (census report

admitted, the court noting the statutes prescribing the method of preparing

the report); Vallejo etc. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 147

Pac. 238, 250 (1915) (statistical report of state agency admitted, the court

noting the statutory duty to prepare the report).

§ 1281. Report of vital statistic.

Comment. Section 1281 provides a hearsay exception for official reports
concerning birth, death, and marriage. Reports of such events oceurring within
California are now admissible under the provisions of Section 10577 of the
Health and Safety Code. Section 1281 provides a broader exception which includes

similar reports from other jurisdictions.

§ 1280
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§ 1282. TFinding of presumed death by authorized federal employee.

Corment. Section 1282 restates and supersedes the provisions of Code of
Civil Procedure Section 1928.1, fThe evidence admissible under Section
1282 is limited to evidence of the fact of death ard of the date, circumstances,

and place of disappearance.

The determination of the date of the presumed death by the federal
employee 1s a determination ordinarily made for the purpose of determining
whether the pay of & missing person should be stopped and his name stricken
from the payroll. The date so determined should not be glven any considera-
tion in the California courts since the issues involved in the Californmia
proceedings require determination of the date of death for a different purpose.
HBence Sectlon 1282 does not make admissible the finding of the date of pre-
sumed death. On the other hand, the determination of the date, circumstances,

and place of disappearance is reliable information that will assist the trier

of fact in determining the date when the person dieg and is admissible under
this section. Often the date of death may be inferred from the circumstances

of the disappearance. See, In re Thormburg's Estate, 186 Or. 570, 208 P.2nd

349 (1949); Iukens v. Camden Trust Co., 2 N.J. Super. 21k, 62 A.2nd 886 {(1948).

Secticn 282 provides a convenient and reliable method of proof of death
of persons covered by the Federal Missing Persons Ackt. See, e.g., In re

Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2nd 432 (1955)(proof of death

of 2-year old dependent of servicemsn where child was passenger on plane lost

at sea).

§ 1282
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§ 1283. Report by federal employee that person is missing, captured, or the

like.
Comment. Section 1283 restates and supersedes the provisions of Code of
Civil Procedure Section 1928.2. The langnage of Section 1928.2 has been

revised to reflect the 1953 amerdments to the Federal Missing Persons Act.

§ 1284, Statement of absence of public record.

Comment. Just as the existence and content of a public record may be
proved under Section 1510 by a copy accompanied by the attestation or certi-
ficate of the custodlan reciting that it is a copy, the absence of such a
record from a particular public office may be proved under Section 1284 by a
writing made by the custodian of the records in that office stating that no
such record was found after a diligent search. The writing must, of course,
be properly authenticated. See Sections 1401, 1451. The exception is justi-
fied by the likelihood that such statement made by the custodian of the records
is accurate and by the necessity for providing e simple and inexpensive method

of proving the absence of & public record.

Article 9. TFormer Testimony

§ 1290. "Former testimony."

Comment. The purpose of Section 1290 is to provide a convenient term
for use in the substantive provisions in the remainder of this article. It
should be noted that depositions taken in another actlon are considered former
testimony under Section 1290, and their admissibility is determined by Sections
1291 and 1202.
§ 1283

§ 1284
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The use of a deposition taken in the same action, however, is not covered by
this article. Code of Civil Procedure Sections 2016-2035 deal comprehensively
with the conditions and circumstances under which a deposition taken in a

civil action may be used at the trial of the action in which the deposition
was taken, and Penal Code Sections 1345 and 1362 prescribe the conditions for
admitting the depositlon of a witness that has been taken in the same criminal
action. These sections will continue to govern the use of depositions in the

action in which they are taken.

§ 1291. PFormer testimony offered against party to former proceeding.

Comment. Section 1291 provides a hearsay exception for former testimony
offered against & person who was a party to the proceeding in which the former
testimony was given. For example, if a serles of cases arise involving several
plaintiffs and but one defendant, Section 1291 permits testimony given in the
first trisl to be used against the defendant in e later trial if the conditioms
of admissibility stated in the section are met.

Former testimony is admissible under Section 1231 only if the declarant
is unavailable as a witness.

paragraph (1) of subdivision {(a) of Section 1291 provides for the
admission of former testimony if it is offered against the party who offered 1%
in the previous proceeding. This evidence, in effect, 1is somewhat analogous
to an admission. If the party finds that the evidence he originally offered
in his favor row works to his disadvantage, he can respond as any party does to
an admission. Moreover, since the witneds 1s no longer available to testify,
the party's previcus direct and redirect examination ghould be considered an

adequate substitute for his present right to cross-examine.
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Paragraph {2} of subdivision (a) of Section 1291 provides for the
admissibility of former testimony where the party against whom it is now
offered had the right and opportunity in the former proceeding to cross-examine
the declarant with an interest and motive similar to that which he now has.
Since the party has had his opportunity to cross-examine, the primary cbjection
to hearsay evidence--lack of opportunity to cross-examine the declarant--is not
applicable. On the other hand, paragraph (2) does not make the former testimony
admissible where the party against whom it is offered did not have a similar
motive and interest to cross-examine. In determining the similarity of interest
and motive to cross-examine, the judge should be guided by practiesl considerations
and not merely by the similarity of the party's position in the two cases.

For example, testimony contained in a deposition that was taken, but not offered
in evidence at the trial, in a different action should be excluded if the

Judge determinee that the deposition was taken for discovery purpeses and that

the party did not subject the witness to a thorough cross-examination because

he sought to avoid a premature revelation of the weakness in the testimony of the
witness or in the adverse party's case. In such a situation, the party's interest
and motive for cross-examination on the previous occasion would have been
substantially different from his present interest and motive.

Under paragraph (2), testimony in a deposition taken in another action and
testimony given In a preliminary examination in another crimiral actlon is not
gdmissible againet the defendant in a criminal case unless it was received in
evidence at the trial of such other actlon. This limitation insures that the
rersoh accused of crime will have an adequate opportunity to cross-examine the
witnesses against him.
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Section 1291 supersedes Code of Civil Procedure Section 1870(8)
which permits former testimony to be admitted in & civil case only if the
former proceeding was an action tetween the same parties or their predecessors
in interest, relating to the same matter, or was a former trial of the action
in which the testimony is offered. Section 1291 will also permit & broader
range of hearsay to be introduced against the defendant in a criminal action
than has been permitted under Penal Code Section €86, Under that section, former
testimony has been admissible against the defendant in a crimimel action only
if the former testimony was given in the same action--at the preliminary
examination, in a deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes 1t clear that objectione based on
the competence of the declarant or on privilege are to be determined by reference
to the time the former testimony was given. Existing California law 1s not
clear on this point; some California decisions indicate that competency and
privilege are to be determined as of the time the former testimony was glven,
but others indicate that competency and privilege are to be determined as of

the time the former testimony is offered in evidence. See Tentative Recommende-

tion and a Study Relating to the Uniform Rules of Evidence (Article VIIL.

Hearsay Evidence), 4 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES at 581-585

(1963).

Subdivision (b) alsoc provides that objections to the form of the question
may not be used to exclude the former testimony. Where the former testimony
is offered under paragraph (1) of subdivision (a), the party againet whom the
former testimony is now offered himself phrased the question; and where the
former testimony comes in under paragraph (2) of subdivision {a), the party
against whom the testimony is now offered had the opportunity to object to

the form of the guestlon when it was asked on the former occapion. Hence, the
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party is not permitted to raise this technical objection when the former

testimony is offered ageinst him.

§ 1292, Former testimony offered against person not & varty to former proceeding.

Comment. Section 1292 provides a hearsay exception for former testimony
given at the former proceeding by a person who is now unavailable as a witness
when such former testimony is offered against a person who was not a party to
the former proceeding but whose motlve for cross-examination is similar to that
of a person who had the right and opportunity to cross-examine the declarant
when the former testimony was given. For example, if a serles of cases arise
involving one occurence and one defendant but several plaintiffs, Section 1202
permits testimony given against the plaintiff in the first trial to be used
against s plaintiff in a later trial 1f the conditions of admissibllity stated
in the section are met.

Code of Civil Procedure Section 1870(8) (vhich is superseded by this article),
does not permit admission of the former testimony made admissible by Section 1292.
The out-dated "identity of parties" and "identity of issues" requirements of
Section 1870 are too restrictive, and Sectlon 1292 substitutes what is, in
effect, a more flexible "trustworthiness" approach characteristic of other
hearsay exceptions. The trustworthiness of the former testimony is sufficiently
guaranteed because the former adverse party had the right and opportunity to
crocs-examine with an interest and motive similar to that of the present adverse
party. Although the party against whom the former testimony ie offered did not
himeelf have an opportunity to cross-exsmine the witness on the former

occaslion, it can be generally assumed that most prior cross-examination is

§ 1291
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adequate, especially if the same stakes are involved. If the same stakes are
not involved, the difference in interest or motivation would justify exciusion.
And, even where if the prior cross-exemination was iradequate, there is better
reason here for providing a hearsay exception than there is for many of the
presently recognized exceptions to the hearsay rale. As Professor McCormick
states:

. . . I suggest that 1f the witness ig'unavailable, then the need

for the sworn, transcribed former testimony in the ascertainment

of truth is so great, and its rellability so far superior to most,

if not all the other types of oral hearsay coming in under

the other exceptions, that the requirements of identity of parties

and issues be dispensed with. This dispenses with the opportunity

for cross-examination, that great characteristic weapon of our

adversary system. But the other types of admissible oral hearsey,

admissions, declarations against interest, statements about bodily

symptoms, likewise dispense with cross-examination, for declarations
having far less trustworthiness than the sworn testimony in open court,
and with a far greater hazard of fabrleation or mistake in the reporting

of the declaration by the witness. [McCormick, Evidence § 238, p.

501 (1954).]

gection 1292 does not make former testimony admissible against the defen-
dant in a criminal case. This limitation preserves the right of a person
accused of crime to confront and cross-examine the witnesses against him.
When a person's life or liberty is at steke--as it is in a criminal trial--
the sccused should not be compelled to rely on the fact that another person
has had an opportunity to cross-examine the witness.

Subdivision (b) of Section 1292 makes it clear that objections based on
competency or privilege are to be determined by reference to the time when
the former testimony was glven. Existing Californis law is not clear on this
point; some Californiea decisions indicate that competency and privilege are
to be determined as of the time the former testimony was glven but others

ipdicate that competency and privilege are to be determined as of the time
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the former testimony is offered in evidence. See Tentative Recommendation and

a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence), 4 CAL. AW REVISION COMM'N, REP., REC. & STUDIES at 581-585 (1963).

Articlie 10. Judgments

§ 1300. Judgment of felony comviction.

Comment. Analytically, a Jjudgment that is offered to prove the matters
determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE,

RULE 63(20), Comment (1953); Tentative Recommendation and & Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. LAW

REVISION COMM'N, REP., REC, & STUDIES at 539-541 (1963). It is in substance
a statement of the court that determined the previous action {"s statement made
other than by a witness while testifying at the hearing") that is offered "to
prove the truth of the matter stated.” Section 155. Therefore, unless there is
an exception to the hearsay rule provided, a judgment is inadmlssible if offered
in a subsequent actlon to prove the matters determined. This article provides
hearsay exceptions for certain kinds of judgments, and thus permits them to
be used in subsequent actions as evidence despite the restrictions of the hearsay
rule.

Of course, a Jjudgment may, as & matter of substantive law, conclusively

establish certain facte ingofar as = party is concerned. Teltlebaum Furs, Inc.

v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Bptr. 559, 375 P.2d 439 (1962);

Bernhard v. Bank of America, 19 Cal.2d 807, 122 P.2d 892 (1i942). The sections

of this article do not purport to deal with the doctrines of res judicata and

estoppel by judgment. These sections deal only with the evidentiary use of
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Judgments in those cases where the substantive law does not require that the
judgents be glven conclusive effect.

Section 1300 provides an exception to the hearsay rule for a firal
Judgment adjudging a person guilty of a felony. The exception does not, however,
apply in crimiral actions. Hence, if a plaintiff sues to recover a reward
offered by the defendant for the arrest and conviction of a person who committed
a particular crime, Section 1300 permits the plaintiff to use a Judgment of
felony conviction as evidence that the person convicted committed the crime.
But, Section 1300 does not permit the Judgment to be used in a criminal action
as evidence of the identity of the person who committed the crime or as evidence
that the crime was committed.

Section 1300 will change the California law. Under existing Caiifornia
law, a conviction of a crime is inadmissible as evidence in a gubsequent action.

Marceau v. Travelers' Ins. Co., 101 Cal. 338, 35 Pac. 856 (1894) (evidence of

mirder conviction inadmissible to prove insured was intentionally killed);

Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867) (evidence of robbery conviction

ipedmissible to prove identity of robber in action to recover reward). The
change, hovever, 1s desirable; for the evidence involved is peculiarly reliable.
The seriousness of the charge assures that the facts will be thoroughly
litigated, and the fact that the judgment must be based upon a unanimous
determination that there was not a reasomable doubt concerning the defendant's
guilt assures that the guestion of guilt will be thoroughly considered.

The exception in Section 1300 for cases where the judgment is based on a
plea of nolo contendere is a reflection of the policy expressed in Penal Code

Section 1016.

§ 1300
~1035-
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§ 1301. Judgment agsinst person entitled to indemnity.

Comment. If a person entitled to indemnity, or if the obligee under &
warranty contract, complies with certain conditions relating to notice and
defense, the indemnitor or warrantor is conclusively bound by any judgment

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy,

165 Cal. 386, 132 Pac. Lbg (1913).

Where judggent against an indemnitee or person protected by & warranty
is not made conclusive on the indemnitor or warrantor, Section 1301 permits the
Judgrent to be used as hearsay evidence 1n an action to recover on the indemnity
or warranty. Section 1301 reflects the existing law relating to indemnity
agreements. CIVIL CODE § 2778, subtéivision 6. Section 1301 probably restates
the law relating to warranties, too, but the law in that regard is not

altogether clear. Erie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92

(1905). But see Peabody v. Phelps, 9 Cal. 213 (1858).

§ 1302. Judgment determining liability of third person.

Comment.. Section 1302 expresses an exception ccntained in Code of Civil

Procedure Section 1851, Ellsworth v. Bradford, 186 cal. 315, 199 Pac. 335

(1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 P.2d 1018 (1936).

Together, Evidence Code Sections 1302 and 1226 restate and supersede the

provisions of Code of Civil Procedure Section 1551.

Article 11. Family History

§ 1310. Statement concerning declarant's own family history.

Comment. Section 1310 provides a hearsay exception for a statement
concerning the declarant's own family history. It restates in substance and
-1036- § 1301
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supersedes Section 1870(L4) of the Code of Civil Procedure. Section 1870(%4),
however, requires that the declarant bhe dead whereas unsvailability of the
declarant for any of the reasons specified in Section 240 makes the statement
admissible under Section 1310.

The statement is not admissible 1f it was made under such clrcumstances
that the declarant in making the statement had motive or reason to deviate
from the truth. This permits the Judge to exclude the statement where it
was made under such circumstances as to case doubt upon its trustworthiness.
The requlrement is basically the same as the requirement of existing case
law that the statement be made at a time when no controversy existed on the

precise point concernling which the declaration was made. BSee, e.g., Estate

of Walder, 166 Cal. 446, 137 Pac. 35 (1913); Estate of Nidever, 181 Cal. App.2d

367, 5 Cal. Rptr. 343 (1960).

§ 1311, Statement concerning family history of another.

Comment., Section 1311 provides a hearsay exception for a statement concern-
ing the family history of another. Paragraph (1) of subdivision (a) restates
in substance existing California law as found in Section 1870(4) of the
Code of Civil Procedure, which it supersedes. Paragraph (2) is new to Californis
law, but it 1s s sound extension of the present law toc cover a situation where
the declarant was a family housekeeper or doctor or so close a friend as to
be included by the family in discussions of its family history.

There are two limitatlions on admissibility of a statement under Section
1311. First, a statement 1s admissible only if the declarant 1s ungvailable as
a witness within the meaning of Sectiom 240. ({Section 1870(4) reguires that

§ 1310
-1037- § 1311
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the declarant be deceased in order for his statement to be admiseible.)
Second, a statement is not admissible if it was made under such circumstances
that the deelarant in making the statement had motive or reason to deviate

from the truth. For a discussion of this requirement, see comment to Section

1310,

§ 1312, Entries in family bibles and the like.

Comment. Sectlion 1312 restetes in substance and supersedes the provigions

of Code of Civil Procedure Section 1870(13).

§ 1313. Reputation in family concerning femily history.

Comment.. Section 1313 restates in substance and supersedes the provisions

of Code of Civil Procedure Sections 1852 and 1870{(11). See Estate of Connors,

53 Cal. App.2d 484, 128 P.2d 200 (1942); Estate of Newman, 3% Cal. App.2d 706,

ok P.28 356 (1939). However, Section 1870(11) requires that the family
reputation in question have existed "previcus to the controversy." This
quelification 1s not included in Section 1313 because it 1s unlikely that a
famlly reputation on s matter of pedigree would be influenced by the existence
of a controversy even though the declaration of an individual member of the
family, covered in Sections 1300 and 1311, might be,

The family tradition admitted under Section 1313 is necessarily multiple
hearsay. If, however, such tradition were inadmissible because of the hearsay
rule, and 1f direct statements of pedigree were inadmissible because they
are based on such traditions {as most of them are), the courts would be

virtually helpless in determining matters of pedigree. See Tentative Recommendsge

tion and a Study Relasting to the Uniform Rules of Evidence (Artiecle VIII,

-1036- § 1311
§ 1312
§ 1313
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Bearsay Evidence), Y CAL. IAW REVISION COMM'N, REP., REC. § STUDIES at 548 (1963).

§ 1314. Community reputation concerning family history.

Comment. Seetion 131b restates vhat has been held to be existing law under
Code of Civil Procedure Section 1963{30) with respect to proof of the fact of

marriage. See Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); People V.

Vogel, 46 Cal.2d 758, 299 P.2d 850 (1956). However, Sectlon 1314 has no
counterpart in California law insofar as procf of the date or fact of birth,
divoree, or death is concerned, proof of such facts by reputation now beling

1limited to reputation in the family. See Estate of Heaton, 135 Cal. 385, 67

Pac. 321 (1902).

§ 1315. Church records concerning family history.

Camment. Church records generally are admiesible as buslness records
under the provisions of Section 1271. Under Section 1271, such records would be
sdmissible to prove the occurence of the church activity--the baptism, confirma~
tion, or marriage-~~recorded in the writing. However, it 1s unlikely that
Section 1271 would permlit such reccrds to be used as evidence of the age or
relationship of the participants; foxr thn business records act has been held to
authorize business records to be used to prove only facts known personally to
the recorder of the informastion or to other employees of the business. Patek

& Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293 (1962) (hearing

denied); People v. Williams, 187 Cal. App.2d 353, 9 Cal. Rptr. 722 (1960);

Gough v. Security Trust & Sav. Bank, 162 Cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain sdditional
jnformstion. Facts of family history such as birth dates, relationships,
§ 1313

~1039- § 1314
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marital records, etec., that are ordinarily reported to church authorities and
recorded in connection with the church's baptismal, confirmation, marriage,
and funeral records may be proved by such records under Section 1315.

Section 1315 contimues in effect and supersedes the provisions of Code
of Civil Procedure Section 1919a without, however, the special and cumbersonme
authentication procedure specified in Code of Civil Procedure Section 1919b.
Under Section 1315, church records must be authenticated in the same manner

that other business records are authenticated.

§ 1316. Marrisge, baptismal, and similar certificates.

Comment. Section 1316 provides a hearsay exception for marriage, baptismal,
and simllar certificates. This exception is somewhat broader than that found in
Sections 1919a and 191%b of the Code of Civil Procedure (supersedeﬁ bty Sections
1315 and 1316). Sections 1919a and 1919b are limited to church records and
hence, as respects marriages, to thcse performed by clergymen. Moreover, they
establishen elaborate and detailed authentication procedure whereas certificates
nade admissible by Section 1316 need only meet the general suthentication

requirement of Section 1401.

Article 12. Reputation and Statemente Concerning Compminity History,
Property Interest, and Character.

§ 1320. Reputation concerning commnity history.

Comment. Section 1320 provides s wider rule of admissibility than does
Code of Civil Procedure Section 1870(11), which it supersedes in part. Sectlon
1870 provides in relevant part that proof may be made of "common reputation
§ 1315
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existing previcusly to the controversy, respecting facts of a public or general
nature more than thirty years old." The 30-year limitation is essentially
arbitrary. The important guestion would seem to be whether a community
reputation on the matter involved exists; its age would asppear to go more to
its venerability than to its truth. Nor is it necessary to include in Section
1320 the requirement that the reputation existed previcus to controversy.

It is unlikely that a community reputation respecting an event of general

history would be influenced by the existence of a controversy.

§ 1321. Reputation concerning public interest In property.

Comment, Section 1321 preserves the rule in Simons v. Inyo Cerro Gordo

Co., 48 cal. App. 52h4, 192 Pac. 14k (1920). It does not require, however, that
the reputation be more than 30 years old, but merely that the reputation arose

before controversy. See Comment to Sectlon 1320.

§ 1322, Reputation concerning boundary or custom affecting land.

Comment. Section 1322 restates in substance existing law as found in Code
of Civil Procedure Section 1870(11)}, which it supersedes in part. BSee Muller

v. So. Pac. Ry. Co.,83 Cal. 240, 23 Pac. 265 (1890); Ferris v. Emmons, 214

cal. 501, 6 P.2d 950 (1931).

§ 1323. Statement concerning boundary.

Comment. Section 1323 restates the substance of existing but uncodified

California law found in such cases as Morton v. Folger, 15 Cal. 275 (1860)

and Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (1311).

§ 1320
§ 1321
§ 1322
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§ 132k. Reputatlon concerning character.

Comment. Section 1324 codifies a well-settled exception to the hearsay

rule. See, e.g., People v. Cobb, 45 Cal.2d 158, 287 p.2a 752 (1955). oOf

course, character evidence is admissible only when the guestion of character
is material to the matter being litlgated. The only purpose of Sectlon 132k
is to declare that reputation evidence as to charactsr or a trait of character

is not ipadmissible under the hearsay rule.

Article 13. ispositive Instruments and Ancient Writings

§ 1330. Recitals in writings affecting property.

Corment. Section 1330 restates in substance the existing California law
relating to recitals in dispositive instruments. Although language 1n scme
cases appears to require that the digpositive instrument be ancient, cases
may be found in which recitals 1n dispositive instruments have been admitted

without regard to the age of the Instrument. Russell v. Iangford, 135 Cal. 356,

67 Pac. 331 (1902) (reeital in will); Pearson v. Pearson, 4% cel. 609 {1873)

(recital in will); Culver v. Wewhart, 18 Cal. App. 61k, 123 Pac. 975 (1912)

{bill of sale}. There is a sufficient 1ikelihood that the statements made in
a dispositive document, when related to the purpose of the document, will be

true to warrant the admissibility of such docurents without regard to their age.

§ 1331. Recitals in ancient writings.

Corment . Section 1331 clarifies the existlng California law relating to
the admigsibility of recitals in ancient documents by providing that such
recitale are admissible under an exception to the hearsay rule. Code of Civil

§ 1324
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Procedure Section 1963(34) (superseded by Evidence Code) provides that a docu-
ment more than 30 years old is presumed gemuine if it has been generally

acted upon as genuine by persons having an interest 1in the matter. The

Supreme Court has held that a document meeting this section's reqguirements is
presumed to be genuine-~presumed to be what 1t purports to bee-but that the
genuineness of the document imports no verlty to the recitals contained therein.

Gwin v. Calegaris, 139 Cal. 38k, 389, 73 Pac. 851, 853 (1903). Recent cases

decided by distriet courts of appeal, however, have held that the recitals in
guch a document are admissible to prove the truth of the facts recived. E.g.,

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960); Kirkpatrick

v. Tapo 0il Co., 14k Cal. App.2d 404, 301 P.2d 27k (1956). And in some of

these cases the courts have not insisted that the hearsay statement itself be
acted upon as true by persons with an interest in the matter; the evidence has
been admitted upon a showing that the document containing the statement 1s
genuine. The age of a document alone is not a sufficlent guarsntee of the
trustworthinese of a statement contained therein to warrant the admission

of the statement into evidence. Accordingly, Section 1331 mskes clear that the
hearsay statement itself must have been generally acted upon as true for at

lesst & generation by persons having an interest in the matter.

Articie 14%. Commerclsl, Scilentific, and Similar Publications

§ 1340, Commercisl lists and the like.

Conment. Section 1340 codifies an exception that has been recognized
by statute and by the courts in specific situations. BSee, £.8., COM. CODE §

272k4s Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 (1946);

-10k3- § 1331
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Christiansen v. Hollings, 44 Cal. 4pp.2d 332, 112 P.2d 723 (1941).

§ 1341. Publications concerning facts of general notoriety and interest.

Comment. Section 1341 recodifies without substantive change Section

1936 of the Code of Civil Procedure.

§ 1340
§ 1351
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