734 (L) T/16/6k
First Supplement to liemorandum &4~47

Subject: Study No. 34(L) - Uniform Rules of Evideacc (Cvidence Codee=
Divigion 8-~Privileges)

Revised Memorandum 64-39 and ilemorendum 64-h7 contain various suggestions
and comments concerning Division 8 (Privileges). This First Supplement
to iemorandum 64-N47 contains additicnal suggestlons and corments concerning
Division 8.
Attached to this memorandum are the following materials:
Exhibit I. Copy of Opinicn of Judge McCoy
Exhibit II. Letter from iir. Powers
In addition, we note in this nemorandum certain of the comments and
suggestions made by the staff of the Judieial Council.
These comments and suggestions were recelved after tle memoranda

previously sent to you relating ito Division 8 were prepared.

Section 913

the staff of the Judicial Council suggests thati the rords "eriminsl
case’ be substituted for "criminal nroceeding” in subdivision (v), since
the term "case” is used in the Congtitution, and may be broader than

r

"proceeding.” This seems to be a desirable change. If this change is

made, subdlvision (c) should be revised to substituie "In any proceeding
not covered by subdivision {b)" in place of "In a civil proceeding.”
The Judicial Council staff also ccmments:

It is conceivable that under the recent decision of the U.S.
Supreme Court in Mallory v. :agan the portion of Art. I, Sec. 13
which permits comment on a criminal defendant®s failure to
testify mey be held unconstitucional. However, until that
oceurs, SEC. 913(b) seems unobjectionable since it merely copies
tie language of the Constitusiocn.

See also Exhibit IT (page 2).
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Section o1k

The staff of the Judicial Council suggests that the section heading
for this section be revised to read:

92k, Determination of existence of privilege; limitation on

punishment for contempt.

Section 915

The staff of the Judicial Council suggests that "presiding officer"
be substituted for "judge" in subtdivision (b}. This subcivision was
intended to be limited to cases where the Judge is ruvling on a claim of

rrivilege.

Section 919
1he stalf of the Judieial Council suggests tha’ subdivision (b) be
revised to read:

(b) The presiding officer did not exclufz the privileged
matter as required by Section 016.

Th's seems to be a desirsble change.

Section 930

Ihe staff of the Judicial Council suggests thai the word "case' be
substituted for "proceeding” in tuis section. In support of this change,
the staff of the Judlcial Councill states:

Comment: Judge Alan Campbell of the L. A. Municipal Court, in

a letter to the L.R.C., dated liy 25, thinks the privilege should
not extend to proceedings for removal of public officials. The
question would seem to be whether such a proceeding is a
"eriminal case"” within the meaning of Art. I, /cc. 23 of the
Constitution. There 1s one early decision, Thurston v. Clark
(1895), 107 Cal. 285 (which was a proceeding unGer Fenal Code
Bec. Tf2 to remove a sheriff from office, in viiich the defendant,
over his objection, was required to testify) holding that it is.
Thnat the privilege may be clained in proceeding: other than
eriminal prosecutions is also indicated in 2 {zl,.L.R. article on
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the self-incrimination privilcge (30 C.L.R. 547, 550) and in
Witkin on Evidence, Sec. 450, both citing the Thurston case.
Another case, In re Tahbel (107G}, U6 Cal. App. 755, specifically
held that the words "eriminal case," as used in sirt. I, Sec. 13,
were broader than "criminal prosecution” and included a proceeding
against a minor to have him al udged a ward of the juvenile court.
On the basis of these decisions, and slso keeping in mind the
implications of the recent U.5. Supreme Court Gecision in Mallcy
v. Hogen, we submit that since the self-incrimination privilege

is derived from the federal and state constituiicns, it will exist
regardless of the statutory provision, and tha: vhile the scope of
the privilege might be brecadened, it certainly could not be
limited, by statute, We therefore recummend use of the term
’criminal case" since that is the one used in both the federal
and state constitutions.

Another reason for using the language of the Congtitution is that

the scope of the selfw«incrimination privilege, including but not
limited to the guestion of wha: constitutes a "criminal case,” has
recently been broadened by the U.3. Supreme Couri decision in

¥alloy v. Hogan, holding that the federal privilege against
self-incrimination, under the Fifth Amendment of the U.3. Constitution.
was applicable in a stalte investigation of local gamvling activities.
‘le submit that in the light of this decision, this is not an
appropriate time to "freeze" the self-incrimiraiion privilege to
anything more limited than the language of the Colifornia Constitution.

The comments hereinafier made on proposed Sections cho et. 5€q.,
relative to substitution, for these sections, c¢f a mere statutory
reference to the existence of the ccnstitutional privilege, are not
applicable to subsection (&) of Section 930, Tor the reason that
essentially subsection (a){particularly if the vord '"case" is
substituted for "proceeding") does nothing marc than refer to the
existing provision in Art. I, Dec. 13 that no person can “be
canpelled, in any criminal case, to be a witnesc against himself.”

The staff of the Judieial Ccocuncil also suggests the deletion of

subCivision {b) if the suggestion it makes on Sections 9k0-948 is approved.

Secitions 940-948

The staff of the Judicial Council suggests that the aliernative
meniioned in Memorandum 64-47--that the self-incrimination privilege be
stated in general terms to be recognized to the extent provided by the

State Constitution without attempting to define its scope--be adopted.



Ve suggest that the languege “vho claims the woivilz-c” be deleted
fror: the statement of the privileze against self-incrimination, whether the
privilege is stated in Section 9h1 of the Evidence Code or isecticon ako

(proposed in Nemorandum 64-47).  Ia Gtate v. Kramer, 227 A,C.A, 212

(May 1964}, it was held that the privilege against self-incrimination

exists whether or not it is claimed. By permittins “he defendant, unalded
by counsel, to testify voluntarily without advising him of his constituticnal
rizires, the court viclated his privilege against self-incrimination, which
defendant did not waive by voluntarily taking the stand. The conviction

was reversed. With respect to the privilege against self-incrimination,
uncer the circumstances of the particular case, the cowrt held that a

vaiver must be informed and intelligent to be voluntary, and the defendant
was almost completely without knowledge of evidentizry rules or of

criminal judicial procedures.

Section G4l
If this sectlon is retained, the staff of the Julicial Council suggests
that the phrase "may tend to incriminate” be subsiivuted for "will

incriminate,”

Secuion 947

The staff suggests in Memorandim 64-47 that this section be compiled
witl the other sections dealing with cross-examination and that the words
"upon the merits" be deleted. The Judicial Council staff agrees that these
arc Geslrable revisions, but reccmrends further the: the vord "case" be
subctituted for "proceeding" in the two places where the latter word is
useC. bSection 947 is tased on Penal Code Section 1523 which applies to

the "dzfendant in a eriminal action or proceeding.”
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Becvion 948
‘he staff of the Judicial Council would delete =his czection if the
detail of the privilege against self-incriminaticn is celeied, Utherwise,

the staff would substitute "criminal case" for "proccedinsg.”

Secticn 956

“he staff of the Judicial Council suggests thot tlhe Ffoundational
shoving--"sufficient evidence,asiic from the commumicasion, has been
introcuced to warrant a finding that the services of the lavyer were sought”
in conmnection with a crime, etc.--should be restored Lo this section. We
delcived this foundational showing vhich the URE recuires.

Cne cf the primary reasons why the foundaticnal shewing was deleted
ceir we indicated bty a reference to the facts of the 2 Duacan case. In
that case, Mg Buncéﬁ wenl To an aticimey té cbtain his assistance in
obteining = di%orce for heruéon by fréud‘and misrcpreséntaticn to the court.
The attorney declined to assist her in the matter, Yet, apparently, he
could not testify because there vas no evidence, acide Trom the communica-

tion, to show that this was the purpose of the consultaiion.

Section §58

ir. Powers {Exhitit II) suggests a revision of this cection. We think
his suggestion is in accord with the Commission's intent and suggest that
the Tollowing be added at the end of Sectior 958", inciuding but not
limitved to a communication relevant to any issue of the adequacy of the
representation of the client by the lawyer in any proceeding." If this
atciltion is mede, the Comment to iic section can point out its impertance

in a2 crimingl case.



Jection 1004

The gtaff of the Judicizl Cowicil suggests thuat this section should be
revised to read so that it is like Gection 1017. This would limit the
exccotion provided by Secticn 100k, The justification Tor this change
is stated as follows:

Comment: To the same extent that patients misht refrain frcom
seeking psychiatric assistance 1f the doctor could lacer

participate in commitment proceedings, patients mizkt avold
wreatment for disabilities having an organic crigin i the proposed
rule were to be adopted. Unless the definition cf psychotherapist
is revised, the proposed rule would be difficult vo apply because

of the intimate relationship between physical and mental

disability, and because of the difficulity in deterrining whether

a doctor is subject to the phrrsician-patient o the psychotherapist-
vaslent privilege at any given time. An exception to the physiecian-
patient privilege for examinations under court corder would make

the physician-patient and the psychotherapist -hatient vrivileges
coextensive in cocmmitment and competency procecdings.

The Commission's staff believes that the need for e physician-patient
privilege 1s not sc great asg to Jusitify limiting the exception stated in

Section 100k,

cection 1010

The staff of the Judicial Council concurs in the suggestion of Professor
Sherry that the privilege should aoi avrply to physicians who do not devote
a substantial part of their time {o psychiatry. 3ee discussion on pages
13-14 of Revised Memorandum 6L4-39, 'The Judicial Couneil stalf Justifies
its suggestion as fellows:

Ccmment: Certain problems may e eliminated if the Jefinition

of psychotherapist is limited in the case of plhysicians to those
Tho devote a substantial proporiicon of time to noychiairy. Fer
example, an ordinary doctor called in a criminal proceeding to
testify on the defendant's susceptibility tc zleshel would not be
affected by the troublescime line between the patient's physical
and mental disorders. The privilege is restricied to physicians
and licensed psycholcglists only because any more generic definiticon



rould present practieal problens, and would be - deperture Trom
cilisting California 1z, The veriety of psychological treatment
vidich is available and vhich rey possibly be ellfcetive is

irdicated by the L.R.C. consultant at page L3k of the Tamphlet.

e steff of the Judielal Ccunecil also aprears o apuvrove the staff

sugsestions set out on Pages 12-15 0. Revised Memoraniuom 61-39,

Sections 1030-103k

1le staff of the Judicial Council approves the changes proposed by
the Committee of the Judieial Cornfercnce. (See Revised lemorandum 64-35
(pages 16-17).) 1In addition, the staff of the Judic’al Council suggests that
the presumption of confidentiality under Section 917 should apply to

Sections 1030-1034. These seem to be desirable changes,

Sections 1040-1042

Coentrary to the opinion of the Conference of Califoraia Judges
{Reviced Hemorandum 64-39--page 17), the staff of the Judicial Council
recoirends approval of these sections even though tley do not provide the

public entity with protection against eavesdroppers.

Secticns 1070-1072

In connection with these sections, please read the opinion of Judge
MeCoy interpreting the existing statutory "privilege." As he points out
in his opinion, the existing statute does not provide a privilege; it merely
provides that a newsman shall not be held in contempt for his refusal to
disciose the socurces of his informa:ion.

e believe that Judge McCoy's analysis of the existing law is sound.
Permitting an adverse order in a case where the neveisn is a party and

refuses to disclose is consistent vith Section 10k2 (cfficial information and
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identity of inforwer privileges). Iui, rather than drafting a section like
Section 10k2 to apply to the newsman's privilege, we sugeest that the
newsman's privilege be revised so thal it is phrased in terms of immunity
from Leing held in contempt. Lccordingly, we sugrest that the title of

the article be revised to read:

Article 12. Immunity of Newsman from Citation for Contempt

We furither suggest that Section 1072 be revised to read:
1072, A newsman may not be adjudged in conterpt  for

refusing to disclose in any proceeding the source of news

rrocured for publication and published in news media, unless

The source has been previously disclosed or the Cisclosure of

the source is required in the public interest.
He srould add to the Comment to this section a citation to the opinion of
Judge MeCoy to indicate that the "privilege" will not protect a newsman who
is a rarty to a discovery proceeding from an adverse order or other penalty
for failing to disclose in the discovery proceeding. Phrasing Section 1072
as suggested above would seem desirable in case the "unless clause" is

deleted during the legislative process.

Liespectfully subnitted,

John H. DeMoully
Lxecutive Secreiary

-
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v METRG XEWS BEDITION

PRESS PRIVILEGE SHOULD
YIELD WHEN IN CONFLICT
WITH INTEREST OF PUBLIC

" I3 a member of the press, who
is a defendant in a libel sult,
justified In refusing to disclose
the source of any Informatlon pro-
cured for publication In (his)
newspaper?

.In an action for damages for
1libel, Judge Phllbrick McCoy, Los
Angeles Superior Court, in a de-
clsion last week in Bramson ¥. Wil~
kerson, points out that while
1881 subd. (6) C.C.P, holds that
the newspaperman may not be
adjudged in contempt by a court
for, so refusing, it must be kept In
mind that the burden is on the
newspaperman to show that there
is such_a privilege existing in
the specific cause before the court
so that justice may not be de-
feated by the suppression of truth.
A fundamental privilege lnherent
in our form of government, &8 an
essential part of due process of
law, Is that a litigant who resorty
to the courts for redress of griev-
ances Is entitled to judicial aid In
compelling the attendance and the
testimony of witnesses, In short,
Judge McCoy added, in the ab-
sence of a statute there no eviden-
tiary privilege which protects a
journallst from testifylng as to
both the source and the substance
of his information. Recognizing
the canon of journalistic ethlcs,
Judge McCoy stated that It must
yleld when in conflict with the
interests of Justice — the private
Interest involved must of necessity,
yield to the Interests of the public.
... The CCP sectlon relied upon does
not create an evidentiary privilege
justifylng the refusal of the de-
fendant in this case to answer
the questions put t¢ him on the
taking of his deposition, either
as to the source or the substance
of the information upon which he

. based his published statements

concerning the plaintiff, To hold
otherwise would be to lgnore the
express terms of the statute,
which, the court concluded, it may
not do.

Plaintlifs’ motion was granted
and the defendant was directed
to answer the questions which are
the subject of the motion,

+'Text of . the oplnion followa:
In the Superior Court of the

[ P P
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EXHIBIT I

Stale of California, in and for the
County of Los Angeles. :

No. 760,973
MARY McCALL BRAMSON, also
known as MARY McCALL, et al.,
Plaintiffs, vs. W. R, WILKERSON,
et al.,, Defendants,

Attorney for Plaintiffs — Nim-
mer and Selvin,

Attorneys for Defendants-—Baut-
zer and Grant. :

MEMORANDUM

'This 1s an actlon for damages
for libel. At the time of the pub-
lication, plaintiffs were represent-
ing thd Writers Guild of Amerlea,
West, Inc, In negotiations with
certain - motion picture and tele-
vision producers for the settlement
of the Guild's strike against the
producers. Their complaint is
based on two colurans written by
the defendant Mlke Connolly for,
and published in the defendant
newspaper, The Hollywood Re-
porter, It is pleaded by way of
Innuendo that the articles are
“false and defamatory and were
intended to and do carry on thelr
face the false and libelous Im-
plication and meaning that the
policies of the Guild affecting the
strike thereln referred to were
determined by persons who are
Communists or Communist sym.
pathizers, that the Guild is con-
trolled by Communists or Commu-
nist sympathlzers, and that the
plaintiffs herein and each of them
are Communist or Communist
sympathizers, and the many read-
ers of gald items so understood
them.” Among other things, de-
fendants plead as a separate de-
fense that the items complained
of “were nelther false, defamatory,
nor untrue, nor were they of, or
concerning the plaintiffs, or any
of them.”

After the case was at issue,
plaintiffs took the deposition of
the defendant Connolly. They now
ask the court for an order pur.

.suant to sectlon 2034, Code Civ.

Proc., to reguire him to answer
certaln questions which he refused
to answer on the teking of his
deposition.

During the course of his deposi.
tion, Connolly admitted that he
had no knowledge of the political
or social bellefs of the plaintiffs,
or of who thelr acquaintances
were, or of the position of alleged
communists or of the plaintiffs
with respect to varjous
which were before.the Gulld at
the time he wrote the two columnas,

He testified, however, that his
columns were based on inferma-
tion furnished to him by sources
which he consldered reliable, that
he had conversations with his
three sources probably the day

before the first column appeared, .

that he recalled and has in mind
the names of the persons he
spoke with, and had a present
recollection of what was said and
by whom in those conversations.
He also testified that belore the
publication of the second column
he had a conversation with an
officer of the Guild to determine
the accuracy of another item In
one of the columns. The witness
was then asked to stale “what
was sald and by whom™ in each
of these four conversations, but
without disclosing the identity of
the persoms with whom he had
such conversations. Counsel for
defendant objected -and instructed
the witness not to answer each
‘'of these four questions on the
ground that *it is an attempt to
accomplish by Indirection what
can't be accomplished directly and

‘would be a violation of privilege.”

Counsel then agreed that the ob.
jection “goes to any question re-
lating to the contents of a con-
versation with anyone whom
[defendant]) would characterize as
a source within the statute relat-
ing to the newspaperman'’s privi-
lege even though the guestion
does not concern the ldentity of
that source.”

Section 2016, subd. (b}, Code
Civ. Proc., provides that any per-
son, including a parly, “may be
examined regarding any matter,
not privileged, which is relevant
to the subject matter involved in
the pending action, whether it
relates to the claim or defense of
the examining party, or to the
claim or defense of any other
party. . . . All matters which are
privileged against disclosure upon
the trial under the law of this
State are privileged against dis-
closure through any discovery pro-
ceeding.” Defendant's primary

contention is that the evidence

sought by the four questions s
privileged within the meaning of
this section. In doing so he relies
on sectlon 1881, subd. (6}, Code
Clv. Proc. So far as pertinent
here, that subdivision reads: "(6)
A publisher, editor, reporter, or
other person connected with or
employed upon a newspaper, . . .
cannot be adjudged in contempt
by a court . . . for relusing to dis-
close the gource of any informa.

METROPOLITAN NEWS REVIEW SECTION < JANUARY 30, 1962
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tion procured for publication and
published in a newspaper.” To
this, plaintiffs reply that they are
only asking the witness to disclose
the informatlon procured by him
and not the source of that In-
formation. However, as defend-
ant's counsel now polint out, each
one of the {four questions I3
phrased “in such a manner that
it the deponent were required to
answer these guestions he would
in effect be required to dlsclose
his source of information.” This
is borne out by the form of each
guestion In which the wilness
was asked to state “what was
said and by whom" in each of
the four conversations.

The question thus before the
court s whether defendant s Justl-

fled In refusing to answer the

questions because of some sup-
posed evidentiary privilege. In
seeking an answer to this gquestion
it must be kept in mind that,
“Iwlhatever the rule may have
been when antlcommunist senti-
ment was less orystallized than
it Is today, . . . it is now settled
that a charge of membership (n
the Communist Party or commu-
nist affillation or sympathy is
libclous on its face.” MacLeod v.
Tribune Publishing Co. 52 Cal. 2d
536, 546, and cases cited. Plaintiffs
Y“ave pleaded that defendants
knew that the publleation was
“false, defamatory and untrue,

and defendants had no honest

belief in the truth of sald publica-
tion nor any reasonable grounds
for belleving sald publication to
be true.” These allegations are
denled by defendants. The witness
testifled that his statements were
based on Information furnished to
him by sources which he consid-
ered reliable, which is just another
way of saying that he did have
reasonable grounds for belleving
hls statements concerning plain.
tiffs to be true. The questions
which Connolly refused to answer
are relevant to the subject matter
of the lawsut. (Cf. Fllipoff v. 5u-
perior Court, 56 Adv. Cal. 441, 449,
In which no clalm of privilega
was made.)

Unless precluded by some privi-
lege on which the witness may
rely, plaintiffs are entitled to an
order requiring him to answer the
questions. The burden 13 on the
defendant to show that there is
such a privilege. As said In Sam.
ish v, Superior Court, 28 Cal. App.
2d 685 at 695; "Since the protec-
tion against privileged communi-
cations often leads to the suppres-
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sion of the truth and to a defeat
of justice, the tendency of the
courts Is toward a strict construc.
tion of such statutes. (Dwelly v.
McReynolds, 6§ Cal. 2d 128, 131;
27 Cal. Jur. 44, sec. 30.} Unless the
statute expressaly extends the privi-
lege to specific persons or classes,
the law will not justify such indi-
viduals In refusing to disclose
facts contalned in documents
which would otherwlse be compe-
tent evidence in a particular pro-
ceeding. In the Dwelly case, supra.
the court said: “‘"The burden s
upon the party seeking to suppress
the evidence to show that it is

within the terms of the statute.”

{Sharon % Sharen, 79 Cal 633, 677;
Collette v, Sarrasin, 184 Cal. 283.)
The statements to be privileged
and hence inadmissible must come
within the express terms of the
section. (Edison Electric L. Co. v.
United States Electric L. Co. 44
Fed. 294; Peden v. Peden’s Admr.,
121 Va.-147 [92 S.E. 984, 2 ALR.
1414); Hawthome ¥. Delano, 183
Iowa 444 [167 NW. 195]1; Thaden

v. Bagem, 139 Minn. 46 (165 N.W.

864]')! n o

Although the compulsory dis-
closure of a journalist’s sources of
Information may entail an abridp-
ment of the freedom of the press
by imposing some limitation upon
the availability of the news, the
witness has no constitutional right
to refuse an answer to questlons
which are otherwise proper. Gaz-

land v. Torre, 259 F. 2d 545; In re .

Appeal of Goodfuder {Nov. 1961),
............ Hawalil, ...... P. 24 .......
“f{A]l fundamental privilege in-
herent in our form of government
as an essential part of due process
of law is that a litigant when re-
sorting to the courts for redress
of grievances or determination of
rights, is entitled to judicial aid
In compelling the attendance and
the testimony of witnesses. Correl-
atively, every perscn, properly
summoned, is required to attend
court and give his testimony un-
less speclally exempted or privi-
leged.” In re Appeal of Goodfader,
supra; Blackmer v. United States,
284 U.S. 421, 438, 76 L. Ed. 375.
Aside from exceptions not appli-
cable here, "the witness is bound
not only to attend but to tell what
he knows in answer to questions
framed for the purpose of bring-
ing out the truth of the matter
under inquiry.” Blair w. United

States, 250 U.S. 273, 281, 63 L. Ed. .

979, :
In the absence of a statute there
Is no evidentiary privilege which

3 — CAL. DISC. PROC. 73

protects a journalist from testify-
ing as to both the sources and the
substance of his information. Pec.
ple v, Durrant, 116 Cal. 179, 220;
Ex parte Lawrence, 116 Cal. 298;
People ex rel. Mooney v. Sherifi of
New Yorke County, 269 N.Y. 291,
199 N.E. 415, 102 A.L.R. 769, and
ather cases clted in annotation,
102 ALR. T71; Garland v. Torre,
259 F. 2d 545, 548. In ro Appedal of
Goodtiader {Nov. 1961}, ... Ha.
WAl sy e P2d..... “Though
there i5 a canon of journalistic
ethles forbidding the disclosure of
a newspaper's source of informa-
tion,—a canon worthy of respect
and undoubtedly well-founded, it
is subject to a qualification: It
must yield when in conflict with
the interests of justice,—the pri-
vate interests involved must yield
to the interests of the public.” In
re Wayne, 4 US. Dist. Ct. Hawall
475,476, as quoted in In re Appeal
of Goodiader, supra. See also 4
Wigmore, Evidence, sec. 2192, p,
2965, sec. 2286, p. 3186, also quoted
in In re Appeal of Goodfader.
supra.

Subdivision (6) of section 1881,
Code Civ. Proc., does not create
an evidentlary privilege justifying
the refusal of the defendant Con-
nolly to answer the questions put
to him on the taking of his depo-
sition either as to the source or
the substance of the information
upon which he based his published
statements concerning the plain-
tift. To hold otherwise would he
to ignore the express termns of the
statute, which we may not do.
Samish v. Superior Court. 28 Cal.
App. 2d 685 at p. 895, and cases
there cited.

Section 1881 specifically provides
that “[tlhere are particular rela-
tions in which It is the policy of
the law to encourage confidence
and preserve it Inviolate; there-
fore, a person cannot be examined
as a -witness in the following
cases.” Before the section was
amended by the addition of sub-
division (6) by Chapter 532 of the
Statutes of 1935, it related only to
the relationships of husband and
wife, attorney and eclient, clergy-
man and confessor, and physician
and patient. It is significant that
subdivision (6) of that section,
unlike the lirst five subdivisions,
does not provide that a journalist
“eannot be examined as a wit-
ness.”" Had the Legislature intend-
ed to create an evidentiary privi-
lege In favor of Journalists it could
have done so by appropriate lan-
guage. (Cf, Ex porte Spovow, 14
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F.R.D. 351, in which the court so
construed the language of an Ala-
bama statute providing that no
journalist “shall be compelled to
disclose, in any legal prroceeding
o trial, before any court, . . . or
elsewhere, the source of any in-
{formation procured or c¢btained

by him and published in the news.-.

paper on which he ls engaged,
connected with or employed.”}
Here the Lepgislature went no fur.
ther than to provide explicitly that
a journalist “cannot be adjudged
in contempt by a court . . . for
refusing to disclose the source of
any Information procured for pub-
lication and published in a news-
paper.” This court cannot read
Into the statute a legislative In-
tent to extend to Journalists the
restrictive privilege of refusing to
testlfy as to the sources of their
Information where the plaln lan-
guage of the statute evidences a
legislative intention not to do so.
(Ct. People ex rel. Mooney v, Sher.
iff of New York County, 269 N.Y.
291, 199 N.E, 415, 102 A LR, 769.)

Defendant also opposes the mo-
tlon on the ground that plalntiifs
are attempting to establish that,
as a party defendant, Connolly
would be subject to sanctlons as
provided in section 2034, Code Civ.
Proc., Iif he should fail to comply

with an order requiring him to -

answer the guestions relating to
the sources of his Informatlon,
even though he could not be ad-
judged in contempt for such re-
fusal. Such a ruling, defendant
argues, “would destroy the pro-
tection afforded newsmen by the
provisions of C.C.P. 1881 (6). In
effect, it Is substituting one form
of punishment for a form denied
by law,” thus accomplishing by
Indirection what may not be done
directly. While we may not here
anticipate a refusal by the witness
to answer the questions if ordered
te do so, it should be polnted out
that, in a proper case, the default
of a defendant may be entered
for hils fallure to comply with an
order requiring him to answer
questions In a discovery proceed-
ing, even though he may not be
adjudged In contempt for such
failure. (See opinion on denial of
rehearing in Unger v, Los Angeles
Transit Lines, 180 Cal. App. 2d 172,
at 186.)

It Is also suggested by defend.
ant that a publication in & news-
paper under what he calls “proper
clrcumstances” can be a matter of

< privilege by reason of sectlon 47,
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subd. 3, Clv. Code, in spite of the
wording of subdivision (6), section
1881, Code Civ. Proc., and that
somehow he is entitled to the
protection of that privilege. The
suggestion fs without merit. The
term, “not privileged,” as used in
section 2018, subd. {b), Code Clv.
Proc., on which defendant relies,
refers to a privilege as that term
is understood in the law of evi-
dence. {United States v. Reynolds,
345 U.S. 1, 6, 37 L. Ed, 727; In re
Appeal of Goodiader, (Nov. 1861)
—— Hawall ——, — P, 2d «—.)
‘We have seen that no such eviden-
tiary privilege exists in this State.
The “privilege” established by sec-

‘tion 47 of the Civil Code relates to

the merits of plaintiffs’ case —
where the publication is privileged
under that section, plaintiffs have
no cause of action. (Gosewisch wv.
Doran, 161 Cal. 511, 516; Irwin v.
Muiphy. 129 Cal. App. 713, T16.)
Whether the publication here com-
plained of is privileged within the
meaning of that section is of no
moment here.

Plaintiff also seeks an order re-
quiring the witness to answear &
question as to the compensation
he receives from the defendant,
Hollywood Reporter Corporation.
The question is proper since plain-
tiffs seek to recover punitive dam-
ages, and should be answered.

For the reasons stated herein, a
minute order will be entered upon
the {iling of this memorandum
granting plaintiffs' motlon and
directing the defendant Connolly
to answer the five questions which
are the subject of the motion and
all other questions properly relat-
ed thereto on the resumption of
his deposition on not less than

five days notice afier notice of

said order.
Dated January 4, 1962.
PHILBERICK McCO¥Y,
Judge
{Meatro Mews — lesue of 1/8/&2)
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PLEADINGS ARE
DETERMINING FACTOR
IN ‘ADVERSE PARTY!
DISCOVERY

Any parly may serve interroga-

tories upon any "adverse party,”
under Sec. 2030 C.CP, but the

Dleadings are the controlling fac-

tor in determining whether the
party s in fact “adverse.”

Superior Court Judge Philbrick
McCoy ruled last week In United
Wood Heel Company v. Century
Wood Heel Corporation, that while
under our present discovery proce-
dures constructlon must be lib.
erally in favor of discovery, at
the same time the statutory limi-
tations on discovery must ba ap-
plied when the facts so warrant,

In this instance a cross-defend-
ant gerved a pumber of interroga-
tories on the plaintit! seeking
generally to ascertain the facts on
which plaintiff based its action
against the defendant. Plaintiff
thereupen moved to strike on the
ground that it was not an ad-
verse party to the cross-defend-
ant within the meaning of Sec.
tion 2030 C.C.P.

Judge McCoy sustained plain-
tiff's motion, pointing out that
this -construction of the section
does not deprive the cross-de.
fendant upon proper notice to all
parties. from obtaining full
knowledge of the facts on which
plaintiff bases {ts complalnt
against the defendant ang cross-
complainant.

Text of the opinion follows:

No, 741,516

In the Superior Court of the
State of California, in and for the
County of Los Angeles.

UNITED WOOD HEEL COM.
PANY, a corporation, Plaintift,
vs. CENTURY WOOD HEEL
CORPORATION, a corporation,
Defendant.

CENTURY WOOD HEEL COR-
PORATION, a corporation, Cross.
complainant, vs. PABCAST COR-
PORATION, Cross-defendant.

Gibson, Dunn & Crutcher, at-
torneys for Plaintiff.

Bolton, Gross & Dunne, attor-
neys for Defendant Century.

A. 1, Blackman, attorney for
Cross-Defendant Pabceast.

MEMORANDUM AND ORDER

Upon being sued by plaintiff,
United Wood Heel Co., for dam-
ages for breach of warranty with
respect to certain merchandisa
sold to plaintiff by the defendant,
Century Wood Heel Corporation,
defendant filed a cross.complaint
aganist Pabcast Corporation,
from whom It had purchased the
merchandise, for a judgment
against Pabcast In the amount
of any judgment plaintiff might
obtaln against Century, claiming
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