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First Supplement to Memorandum 64-L46

Subject: Study No. 34(L) - Uniform Rules of Evidence (Division T -

Proposed Evidence Code - Expert and Other Opinion Testimony)

Attached are the folloﬁing comments recéived cn thke Commissioﬁ's
Tentative Recommendation on Expert and Other Opinicn Testimony since the
preparation of the principal memcrandum:

Exhibit T--Special Committee of the Conference of California

Judges

Exhibit II--Department of Public Works letter of July 21, 196L.,
Because some of the matter contained in the printed pamphlet presently
appears in Division 6 {Witnesses), reference to these Exhibits also is made
in Memorandum 64-54, which discusses the pertinent portions of these Exhibits
that relate to those sections now contained in the Witnesses Division.

The Comments received on the printed pamphlet are considered below in

counection with the appropriate section of the Evidence Code covering

the subject matter of the rules discussed in the comments.

Section 800

The Judges' Committee suggests the deletion of all of the matter con-
tained after the word "testimony" in subdivision (b) of Section 800. The
Committee notes that "the sentence in its present form is disjunctive and
a2 literal application thereof would seem to authorize the offering of an
opinion when completely unjustified.” The comment appears appropriate to
the phrase originally contained in the printed pamphlet--"or to the deter-
mination of the fact in issue"--if construed to mean the ultimate issue in

the case. However, this was not the intent and the language presently
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contained in Section 800 is intended to clarify that phrase as it previously
was presented in the printed pamphlet. Whether the Judzes' comment goes to
the new lanpuage as well as that contained in the printed pamphlet is un-
certain, In any event, the present draft reflects the existing law. See
Comment to Section 800. If the present draft is still ambiguous, perhaps
it could be clarified by revising Section 800 to read as follows:
. 800. If a witness is not testifying as an expert,
his opinicons are limited to such opinions as are
rationally based on the perception of the witness and are:

(a) Helpful to a clear understanding of his testimony; or

(b} Helpful to the determination of any disputed fact
that is of comsequence tc the determination of the action.

Section 801
With respect to subdivision (a) of this Section, Mr. Powers, in a letter
dated July 29, 196k, comments that subdivision (a) sets forth:

a standard to be applied which, it is submitted, is not in accordance
with case law of California, particularly as stated in Pecople v. Cole
39 Cal.2d 99, 103. That court states the test is "sufficiently beyond
common experience that the opinion of an expert would assist the trier
of fact.” This language is cited with approval in People v. Clay

227 Adv. Cal. App. 96, 103. If one were to apply the standard of
Section 801 of the new Evidence Code to the facts as set forth in
People v. Clay, it would appear doubtful that the expert in that

case wowld even be able to gqualify for his testimony.

Subdivision (a) is intended to state precisely the same rule as is
presently followed in existing law. The staff believes that subdivision (a)
is in accord with existing California law as expressed in the leading case,

People v. Cole, supra. The staff believes that the reference to cocmmon

training and education simply rounds out the reference to experience, par-
ticularly in comparison to the qualifications of an expert witness ("special
knowledge, skill, experience, training, or education”). If it is desired to
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revise this subdivision, it might be accomplished by simply omitting the
words "the ccmpetence of persons of" so that the subdivision would read in
full: '"related to a subject that is beyond common experience, training,
and education.”

The Judges' Committee comments thet "subdivision (b) of Section 801 of
the Evidence Code is to be prefered over the language used in paragraph (b)
of subdivision (2) of Rule 56," thereby approving the revised language in

subdivision (b).

Section 802

The Department of Public Works raises a guestion in regard to subdivision
(a) of this section. The Department suggests that this subdivision, con-
sidered together with subdivision {b) of Section 801, might be construed
to permit inadmissible matters upon which an expert's opinion is based to
be stated to the trier of fact under the guise that it is a reason for the
expert's opinion., The matter is now covered by Section 803, which permits
the judge to exclude opinion testimony based "in whole or in significant
part on matter that is not a proper basis for such an opinion"”. To clarify
the relationship of subdivision (a) of Section 802 and subdivision (b) of
Section 801, the Department suggests that subdivision {a} be revised to
read;

{a) A witness testifying in the form of an opinion may

state on direct examinmation the reasons for his opinion and

the matter upon which it is based, unless such reasons or

matters are octherwise inadmissible on direct examination.
Section 803

The Department of Public Works comments on this section as follows:

"[f it is true that the opinion is either wholly or significantly based on
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improper matiter, there is no reason why such an opinion should ever be
admissible and not stricken, particularly where the secticn also provides
that the witness may correct his opinion by eliminating the [im] proper
consideration.” The Departuent suggests that the mandatory "shall" should

r

be substituted for the diseretionary "mey" in the first sentence of this
gection.

The unstated effect of the Department's sugzestion would be to change
the existing law. Under the existing law, "the guestion is addressed to the

discretion of the trial court." People v. Lipari, 213 Cal. App.2d 485, 493,

28 Cal. Rptr. 808 (1963). See the Comment to Section 803.

Moreover, the discretionary rule presently reflected in Section 803
places the burden of objection precisely where it belongs--on the opponent
of the evidence. This is the same, for example, as the burden placed upon
the opponent of the evidence to demonstrate that the evidence is insdmissible
becguse it falls within the hearsay rule. Thus, the staff believes that the
Department's comment is in error in suggesting that Section 803 "shifts the
burden of offering proper evidence from the proponent to the other party.
The one who has put forth improper testimony whould bear the burden of
correcting that testimony." Nothing is "shifted" by Section 803, since
the opponent of the evidence always carries the burden of demonstrating its
inadmigsibility. Hence, the staif believes the section is correct as it

stands.

Section 804

In comnection with this section, the Judges' Committee comments that
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"We do not think that the cases cited in the Commission's comments .
supports the propositicn that the testimony of an expert may be based upon
the opinion of another." The Committee suggests that the phrase "upon the i
opinion or" in subdivision (a) and."on the opinion or" in subdivisions (b)
and (c) should be stricken from this section.

The cases mentioned in support of the existing section are Kelley v.

Bailey, 189 Cal. App.2d 728, 11 Cal. Rptr. 488 (1961), and Hope v Arrowhead & i

Puritas Waters, Inc., 17k Cal. App.2d 222, 34k P.2d. 428 {1959). Both of

these cases involve situations where a medical expert relied upon the opinions

and statements of other medical experts not called as witnesses {except that
in the Hope case the absent expert was later called by the court to appear as
a witness "because some mention was made of his report")}. The effect of both
of these decisions is illustrated by the following excerpt from Kelly v.
Bailey, 189 Cal. App.2d 728, 737, 11 Cal. Rptr. 488 (1961).

It is argued that the cowrt erred in receiving into evidence
the opinien of Dr. Meyers who was not called to the witness stand.
The defendant's witness, Dr. Fillerup, after dizgnosing a moderate
vhiplash syndrome in plaintiff, sent him to Dr. Meyers who made a
report to Dr. Fillerup which he used in his own studies of plain-
tiff's case; he also consulted with Dr. Meyers and thereby strength-
ened his own opinion of plaintiff’s condition. Portions of this
report vere read to the jury over plaitiff's objection, wviz: [the
court then quotes portions of the report that were read to the jury,
ineluding "the findings here are typical of an old burned out Pott's
disease, which is now quiescent. It is our impression that he
sustained a contudion of his thoraCic back in the accident .

We feel that he is recovering satisfactorily from this, and he w1ll
have no residual difficulty due to his injuries sustained in this
accident" ]. There was no error in this. Such a report stands on

a parity with a patient's history of an accident and insuing injuries
given to his physician. It is admissible not as independent proof

of the facts but as a part of the information uron which the physician
based his diagnosis and treatment, if any.
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These cases produce the same result in a medical setting as is intended
0 be accomplished by Section 804 in any setting. Moreover, it is of interest
to note that the calling of the absent expert by the court produced
Frecisely the same result indirectly as Section 804 produces directly, namely,
the opportunity to cross-examine the sbsent expert. A reading of the Judges’
Committee comments indicates that the Committee dces not object to the effect
of the section itself but rather suggests only the deletion of a reference to
copinion. We believe t he quoted excerpt from the Kelly case supports the
section as drafted as to the fact that the statement of the absent person
includes statements in the form of opinicon. Nevertheless, because of the
broad definition of statement (see Section 225), which clearly would include
either an oral or written opinion, the phrases suggested for deletion by
the Judges' Committee could be deleted without substantive change in the
effect of the section. At most, it would simply leave unstated and, perhaps,
unclear that which is now stated explicitly.

The remalning ccmments in these Exhibits relate to sections presently
appearing in Division 6 (Witnesses) and are considered in Memorandum 64-54.

Respectfully submitted,

Jon D. Smock
Associate Counsel




i

e

e

e Ezhéf?' 7

STATE OF CAI.IFOIN!A—H!GH‘WAY TRANSPORTATION AGEMCY EDMUND G. BROWN, Gove:

DEPARTMENT OF PUBLIC WORKS
IVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL)

20 N STREET, SACRAMENTD

8

July 21, 1964

Mr, John H., DeMoully

Executlve Secretary

California Law Revlslon Commission
Stanford, California 94304

Dear Mr., DeMoully:

Expert and Other Opinlon Testimony

Your letter of July 1, 1964 requested that
the Department of Pubile Works comment by August 3 on the
tentative recommendatlcns relating to Article VII of the
Uniform Rules of Evidence on Expert and Other Opinilon
Testimony. As you know, the majority of litigation carried
on by the Department of Public Works iInvolves condemnation
actlons and the use of expert oplinion and testimony in
valuatlon and related speclalized and scientific fields.
The Department generally agrees wlth the tentative recom-
mendation of the Law Revision Commlssion wlth regard to
Artlcile VII, We do, however, have four polnts on which
we wlish to submit comments for consideration by the
Commlssion,

I
RULE 55, TESTIMONY IN THE FORM OF AN OPINION AND

RULE 57. STATEMENT OR BASIS OF OPINION

Rule 55(2)(b) provides that an expert may give
an opinion based on matter even though such matter is not
admissible, provided that such matter is of a type commonly
relied upon by experts in forming an opinion on a subject
to which the testimony relates.

Rule 57(1) provides that an expert may state
on dlrect examination the reasons for his opinion and. the

- matter upon which 1t 1s based, Taken together these provislons

could well be construed as changling the time honored rule in
condemnation case law or rule that inadmissible evidence of
value may not be presented to a jury under the guise that it
ls a reason for the expert's opinion, (People v. LalMacchia,
41 Cal, 2d 738; City of Monterey v. Hanson, 214 Cal. &pp. 24
794) This rule 1s exTremely logical In condemnation cases,
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silnce expert appralsers may Iinvestigate and consider many
classiflications of data which would operate to confuse and
mislead a Jury made up of laymen not sufficiently trained
to gilve the data 1ts proper welight, We belleve that the
sectlons must be correlated so that thls logical rule in
condemnation actions will not be destroyed or thwarted.

We suggest that Rule 57, paragraph (1), be amended to

read as follows:

"(1) A witness testifying In the form of
an oplnlion may state on direct examination the
reasons for his opinion and the matter upon whilch
1t 1s based, unless such reasons or matters are
otherwige inadmissible on direct examination.”

Contrary to the Commlssion's comment, paragraph
(1) of Rule 57 1s not a restatement of C.C.P, Sec, 1872. The
words "and the matter upon which 1t 1s based" are not con-
tained in Sec, 1872, Therefore, these words added by the
Commlsslion necessitate an incorporation in the rule of what
1s admissible and what is lnadmissible under present deci-
slonal and statutory law.

II
RULE 56(31, TESTIMONY IN THE FORM COF AN OPINION

The problem which 1ls presented by this paragraph

1s the dlscretion which is permitted the court, where an
oplnlon 1s clearly lmproper. The proposed section provides
that the court gﬁz_hold an oplnion lnadmissible or may strike
the oplnion 1f fhe court finds it to be, either in whole or
In signiflcant part, based on matter which is improper, If
1t 1s true that the opinion 1s elther wholly or significantly
based on improper matter, there 1s no reason why such an
opinlon should ever be admlssible and not stricken, partic-
ularly where the sectlon also provides that the witness may
correct hls opinion by elimlnating the proper consideration.

Thigs section should be corrected to read as
follows:
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"The opinion of a witness may shall be
held lnadmissible or may shall be stFicken if
i1t 1s based In whole or 1in significant part on
matter that is not a proper basis for such an
opinion., In such case, the witness may then
give hls opinlon after excluding from con-
slderation the matter determined to be lmproper."

The rule glving the complete discretion to . the trlal court as
to whether 1t should strlke an improper opinlon shifts the
burden of offering proper evlidence from the proponent to the
other party. The one who has put forth improper testlimony
should bear the burden of correcting that testlmony. As the
sectlon stands now, the party putting forth an expert who has
based his opinlon on improper ftestimony and therefore an im-
proper oplnlon recelves all of the beneflts from such improper
opinion with 1ittle cor no detriment 1f the judge refuses to
strike the opinion., In other words, the witness haas an
oplnlion which 1s based upon an Improper reason or matter and:
the witness refuses to pegregate and eliminate the improper
part, thus leaving the jury with the 1lnstruction to dis-
regard the Improper amount without having any basig upon
which toc arrive at an intelligent verdict,

The lnevitable result, if the discretionary rule
1s allowed to stand, will be a constant increase in court
time consumed by motlions for new trial and appeals., Under
the discretionary rule, improper and infectious evldence
s allowed to stay In the case with a prejudlclal effect.

111
RULE 58.5. CROSS-EXAMINATION OF EXPERT WITNESS

Paragraph (2) of Rule 58.5 attempts to codify the
common law rule of evidence in medical cases that a doctor
may not be cross-examined on a medleal hook or treatise
except where he has reiled on such book or treatlseits.some.:
extent 1n reaching his opinicn. We do not quarrel wilth
extending the medical treatlse rule to other types of expert
testlmony. However, we are concerned wilth the use of the
term "publication" in paragraph (2), The common meaning of
the term "publication" 1ncludes not only bocks and
treatlses, but also anything that 1s "published or printed".
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The common law rule was restricted to text books and
treatises and did not extend to all other published or
printed materlals. As you know, expert witnesses in con-
demnation cases are cross-examined on many litems of publlshed
or printed material to test the credlbllity of thelr opinlons.
Such published or printed documents include deeds, contracts
of sale, zoning ordinances, bullding restrictions, etc. 1In
another field, for example, in the case of Lalird v. Matheron,
51 Cal, 24 210, 219, an enginecer testified that a handraill
was constructed to standard engineering practices in Pasadena,
On cross-examination he volunteered that thls would be
standard engineering practlce anywhere ln the world, I{ was
held that 1t was therefore permissible tc¢ lmpeach him by
crosg-examination on the contrary provisiongs of the Los
Angeles Bullding Code., Under the rule as drafted in 58.5,
paragraph (2), a contrary result would be required. The
Commission in its comment on subdivision (2) describes the
California cases by referring to "books", but refers to the
term "publication" when 1t describes the Intent and effect

of the new rule, Slnce there was no consideration in the
Commisslion's comment, there l1s the possiblllty that the
Commisslon may be lnadvertently broadening the present common

law rule of cross-examinatlon of an expert on books or treatlses,

In a prior draft of this section the Commlsslion llmlted the
effect of this rule to "published treatise, perilocdiecal or
pamphlet”, It is our suggestlon that subdivision (2) of
Rule 58.5 be amended to read as follows:

"{2) A witness testifying as an expert may
not be cross-examlned 1n regard to the content or
tenor of any publieatien book, text, or treatise
unless he referred to, considered, or reiled upon
such publication in arriving at or forming his
opinion,"

v
RULE &1. CREDIBILITY OF EXPERT WITNESS

In our letter to you of March 16, 1864, the
Department of Public Works expressed its concern with proposed
Sec. 1274.4(a), which 18 1n substance the same as paragraph (1)
of Rule 61, Paragraph (1) of Rule 61 allows the fact of the
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appointment of an expert wltness by the court to be revealed
to the trier of fact as relevant to his credibility and the
welght to be given hls testlmony.

We do not belleve that the appolntment of an ex-
pert wiltness by the court should have this added credibllity
and added weight over other wltnesses produced by elther
party who may be better quallfled to express an expert
opinion, The Law Revislion Commission in its comment states
that subdivislion (1) of Rule 61 codifies a rule recognized
in California decisions, clting the cases of People v.
Cornell, 203 Cal, 144 and Pecople v. Strong, 1 al, App. Hh22.
Dur careful reading of these cases does not 1ndicate that they
support the proposition for which they are clited. The Cornelil
case merely held that it was not prejudicial error for e
court to comment on an allenlist appclnted by the court. The
Strong case merely held that there was no prejudiclal Injury
or denial of due process to the defendant by the remarks of
the court about the qualitles of the court-appointed witness.

In contract to the cases clted by the Law Revision
- Commlssion, the case of People v. Van Wlie, 72 Cal, App. 24
227, was very criftical o e judge's comment on the experts
appointed by the court. In that case (page 236) the trial
‘Judge stated:

"1The Court further desires to eomment on
the qualificatlons of the medical witnesseés in
this case. They are experts of the highest
qualifications, and they were appointed by the
Court, they are pald by the State, and they are
absolutely under no compulslion to give any
partlculiar opinion on this sort of an lssue.

* *

"Appellant urges that the description of
the experts ... went beyond the limlts of falr
comment and denled him a falr trilail,

* ¥ ¥

"... It is undoubtedly true that the court
should not have stated that there was ample evidence
on the iasue, since the questions of credibllity and
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"

suffliclency are for the jury. ...
In the case of Peogle V. nch, 60 Cal, App.

2d 133, the opinion quote e trial Judge at page 144
as follows:

"1,.. in the first place I consider him
guallfied to make thls examinatlion and express
an oplnion as an expert or speclalist on the
subJect, and as I sald before the law imposes
upon me the necessity of appolinting speclallsts
as I have done here in this instance, to make an
examination; and furthermore, I might state for
your benefit, Mr. Lynch, as well as for the i%%;ﬁ
that I have had occasion To appoint Doctor Baliley
on a large number of cases of this kind and there
has”never been any challenge to hls competency-~-!

The appellate court commented, at page 14i:

"We regard these declarations of the court
as ftranscending the bounds of legitimate comment
upon the evidence or the credibliiity of a witness.
It amounted to an attempt upon the part of the
court to testify as to the competency of the
witness as an expert in his chosen line of medical
practice, And 1t 1ls valn to attempt to do away
with the prejudlcial effect of such assertions
upon the part of the court by giving the instruc-
tion provided for in section 1127(b) of the
Penal Code,”

Not even the proposed model code of evidence on

court-appeinted witnesses goes as far as paragraph (1) of
Rule 61 proposed by the Law Revision Commission. Criticism
of the effect of the proposed Rule 61 is contained in the
case of State v, Simpson, 64 S.E. 24 561 (N,C.), at page

571:

"The siightest intimatlion from a judge as to
the crediblllty of a wltness will aiways have
great welght with the Jury, and, therefore, we
must be careful to see that nelther party is
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unduly prejudiced by an expresslon from the
bench which 1s 1lkely to prevent a falr and
impartial triai,"

The Department welcomes the cpportunity to again
comment on the Law Revision Commisslon's tentative recom-
mendations, We would appreclate being advised of the date
of the meeting at which the Commlsslon will conslder these.
comments, in order that we may be present to answer any
questlions of the Commission or gtaff and explain our comments,

Yours very truly,

EMERSON W, RHYNER
Deputy Chlef Counsel




