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#34(1) 6/17/64

Revised Memorandum 64-39
Subject: Study No. 34{(L) - Uniform Rules of Evidence (Privileges)

Memorandum 64-39 has been revised to reflect actions at the June
meeting.

On April 15, 1964, we sent the printed report containing the tentative
recommendation and research study on privileges to about 200 persons who had
indlcated an interest in the URE project. We requesied their comments not
later than June 1, 196%. We had already sent many of these persons a mimeo-
graphed copy of the tentative recommendation and had considered their comments
at the time we approved the tentative recommendation for printing.

We received the followlng comments on the tentative recommendation
relating to privileges:

Special Commitiee of the Conference of California Judges (Exhibit I -

yellow)
Ietter from Judge Alan G. Campbell (Exhibit II - pink)
Office of Los Angeles District Attorney (commenting on Privileges
Division of New Evidence Code) (Exhibit IIT - green)

Ieague of California Cities Committee { commenting on latest version of
mimeographed tentative recommendation prior o sending it te printer)
{Exhibit IV - gold)

District Attorney of Alameda County (Exhibit V - white)

At the July meeting, we plan to consider the above listed comments on
the tentative recommendation and make cother revisions and then epprove Division
8 (Sections 900-1072) of the Bvidence Code for printing as a part of the pre-
printed bill. We do not plan te consider this portion of the Evidence Code
again until the galleys of the preprinted bill are considered at the September
meeting.

In addition, at the July meeting we plan to approve the commenits that

the Commission will make to the variocus code sections. These comments are

attached to Memorandum 6h-47.




In connection with this memorandum, you may also want to refer to the
printed Tentative Recommendation and Research Study relating to the Privileges

Article of the Unlform Rulea of Evidence,

Sections 900-916

These sections have been revised in accordance with the decisions made
at the Jure meeting.

In Section 912, we refer to "privilege of clergyman" on the assumption
that the privilege will be so designated. (If it is not, we will adjust
Section 912 accordingly.)

In Section 915(b), we include a reference to the Kewsmen's Privilege

which we assume the Commission will want to include in Section 915(b}.

Section 912

Subdivision (a). The Conference of California Judges {Exhivit I, page 7)

suggests in effect that the first sentence of subdivision (a) be revised as

follows:

Except as otherwiee provided in thls sectlon, the right of any

person to claim a privilege provided by Section 954 {lawyer-client
privilege), 980 (privilege for confidential morital commumnications),
994 {physician-patient privilege), 101k (psychotherapist-patient
privilege), 1033 (privilege of penitent), or 1034 (privilege of priest)
is walved with respect to a comrumication protected by such privilege

[i2-auy] as to such holder of the privilege, vho. without coercion, has
disclosed any part of the communication or has consented to such a
tisclosure made by anyone.

The Conference of California Judges would also delete subdivision {b) of
Section 912 if the above revision is wmade. The difficulty with the revision
sﬁggested by the Conference of California Judges is that it apparently would
periuit a person to claim a privilege, for example, even though it had
previously been waived by his guardian when holder of the privilege. Thus,

a privilege belonging to a minor is vaived by his suardian, the minor becomes

an acult and then cleims the privilege on another occzsion. Under Section

912 the privilege is gone; under the suggested revision of the Conference
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the privilege remains. It does not appear to be desirable to keep out
evidence that has already been disclosed by a waiver by a person authorized
to clalm the privilege. Hence, it is suggested that the revision of the
Conference not be eccepted.

At the June meeting, & motion was made to delete subdivision (b) but

it failed. It was suggested that subdivision (b) be again considered at the

July meeting.

Section FL17

This is the same as RURE 28.5. We received no objections to this section.

Section 918

This is the same as FURE 40. There were no cbjections to this section.

Section 919G

This section is the same as RURE 38.

Section 920
This sectlon is the same as RURE 40.5. There were no comments on this

section.

Section 930

This section is the same as RURE 23. Judge Campbell (Exhibit IT - pink)
strongly urges that Section 930 be limited to criminal actions. We have
added "under this section" after "privilege" in subdivision (b) to conform

to the language used in other sections of the Privileges Division.
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Section 940

This section is the same as RU: 24, Concerning RBules 23, 24 [Section
940], and 25, the Committee of the League of California Cities states:

Ve consider these revised rules to be a substantial improvement

over previous cnes, and we want to compliment the Law Revision

Commission for progressively clarifying the language in succeeding

drafis.
On the other hand, the Conference of California Judzes prefers URE Rule 24 to
the revised rule (except that after the word "state" in Rule 24, the Conference
would insert "or the United States.") The Conference states: "The committee
believes that the definition of incrinination, as stabted in Rule 2k of the
Uniform Rules of Evidence, will bLe easier to interpret, both for the legal
profession and for the Jjudge." You will recall that the language of the
revised rule was based largely upon the New Jersey revision of the URE rule

and on existing California case law. Consider also Section 404 relating to

the preliminary determination of vhether evidence is incriminatory.

This section is the seme in substance as RURE 25 {introductory clause).
The Conference of California Judgss suggests that this section be revised
to read:
ghl. Except as provided in this article, every natural person

has a privilege wvhich he ney claim to refuse to disclose any matter
that will incriminate him [i2-he-elsims-the-privilesze].

An alternative wording that should also be considered:
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o4l. Except as provided in this article, every natural person who
claims the privilege “as a privilege to refuse tc disclose any matter That
Till incriminace him [&£-he-elaims-the-privilese].

The clause at the end of Section 9L does seem some hat avkvard.

Saction 9hk2
This section is the same in substance a3 RURE 25(1)}. Ve received

no oi:jections to this seetion.

Section 943
This section is the same in substance as RURE 25(2). lle received

no c¢hjections to this section.

(l Section 9k
This section is the same in substance as RURE 25{3}. e received

nc objections to this section.

This section is the sawe in substance as RURE 25{4)}. "e received
no objections to this section.
The ptaff has revised Section 945 asg indicated below:

945, Wo person has a privilege under thiz article to refuse
o produce for use as cvidence or otherwise o [deeuvmenty-ehastel]
vriting, object, or other thing under his control constituting,
conbaining, or disclosing matter incriminating him 1If some other
persch [y~eerpeorabiony-assseiaiieny-ox-other-ergatnisasien] (including
she United States or a public entity) owns or has a superior right
to the possession of the writing, object, or ovher thing to be
produced.

(- Theze revisions are suggested for ithe sske of consistency. Regarding the
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use of the phrase "writing, object, or other thing," cee the definition
of "evidence" in Division 2 and Section 911 as revised at the June meeting.-
Regarding the deletion of "sorporation, essociation, or other organization,”

see definition of "person” it the geperal definitions in Division 2 ("Person

includes & petural person, firm, association, organization, vartaership,

btusiness trust, or_corporation"). i

Seciion Q46
This sectlon iz the same a8 LURD 25(5}. There vere no comments on

this section.

Section 94T

This section is the same as RURE 25(6).

fhe office of the District Attorney of Los Angeles County suggests that
the vords "upon the merits" are too limiting in this section. See Exhiblt III
(zreen). Seection oL7 should be ccmpared to existinz Penal Code Section 1323
{(which provides in part: ¥y defencant in a criminel asction or proceeding
cennct be compelled to be a witness sgainst himself; but 1f he offers himself
as a witness, he may te cross-cxsiined by the counsel for the people as to
all matters sbout which he was exauined in chief.") ‘l'he substance of existing

r

1av could be retained by deleting the words "ypon tire merits.” This revision
would still permit the defendant to object that a confession was involuntary,
bus if the judge nevertheless admits the confession, the defendant cannct
tesuify before the jury that the confession is not true because it was
involuntary unless the defendant is willing to permit cross-examination upeon

all matters about which he was examined in chief. If the insertion of the

words Mupon the merits” is intended to change existing law under Penal Code

.
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Secuion 1323, tae eorment wo Secclon o7 trat wiil e consoined ia our fingd

repext should be revised to state exactly whaet chanme is intended.

Section 9B

This section is the same as ZURE 25(6). There vere no comments on

this section.

Acditional section

The Conference of California Judges suggests that the following be
added to Article 2t

If the privilege is claimed in any acticn the matter shall be
disclosed if the judge finds that the matter will nct ineriminate

the witness.

The proposed provision appears Lo ve unnecessary in view of Section Lok,

Section 951

The staff has revised the first portion of this section as indicated
below:
951. As used 1n this article, "client" means a person {y-eorperatien;

nésceintions -er-other-organizasisal (including the United States and a
public entity) that, . . .

See the general definition in Divisicn 2 ("Person" includes a natural person,
firm, association, organization, partnership, business trust, or corporation.”).
Compare with revised Section 9U5 set out above in this memorandum. The comment
to Section 951 states that "person" is intended to include unincorporated
organizations when the organization, as distinguished from its members, is

the client.

Section 953

The staff substituted "firm, assoclation, organization, partnership,
business trust, or corporation" for "corporation, partnership, association, or
other organization” in subdivision (d). See discussion under Section 951 above.
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Seouicns D50 ard 42

fere oz RURE 26(1).  There vore no ohjootisus e Tiise sectisno,
Seciion 954
fhis sectlon is the same as NURE 26(2). There were mno objections to

this sechion.

Section 955
This section is substantially the same as RURD 26{3). The language of

the RURE provision was reorganized, There were no objections to this section.

Section 956
This section is the same as RURE 26(L){a). The Conference of California
JuCges suggests that this section be revised to read:

956. There is no privilese under this ariicle il the judge
finds that sufficient evidence aside fram the cousmnication, has been
introduced to warrant a finding that the services of the lawyer
ere sought cr obtained to enahle or aid anyone to coamdt or plan to
cormit a crime or to perpetrate or plan to perpetrase a Praud.

The suggested revision would restore the substance of the Uniform Rule provision
which was revised by the Commission to delete the reguirement of evidence in
adcdition to the evidence of the comaunicaticn. In coaneciion with this
suczestion, see Section 915(a). Lca Research Study in printed pamphlet on

privileges article at pages 391-3%2,

Secticns 957-964

rm

~E8re wWere no comments on these sections. The gections are sube

stanuially the same as the RURE provision indircated helow:

957 -- RURE 26(4}(b)
258 -- RURE 26(4)(c)
959 -~ RURE 26(4)(a)
960 -- RURE 26(L}(e)
961 -- RURE 26(4)(r)
S62 -- RURE 26(4)(g)
¢63 ~- RURE 26(4)(n)
cél -~ RURE 26(5)
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Section Q70

Tris section is the same in substance as the introductory portion of

RURE 27.5(1). There were no comments on this section.

Section 971
This section is the same in substance as RUBE 2?.5(2). The Conference
of California Judges suggests that this section be revised to read:

971. Except as provided in Sectiomns 972 and 973, a married person
whose spouse 1s a party to a proceeding has a privilege not 4o be called
as a witness by an adverse party to that procecding without [the-prier

spress- consert-of-the- spouse-having-the-privilege-under-thig-seetion)
such witness's prior expressed consent.

Note that the word "express" is changed to "expressed.”

Section 972

This section is the same in substance as RURE 27.5(1){(a) through {d).

Trhere were no comments on this section.

Section 973

This section is the same as RURE 27.5(3), {4). The Conference of
California Judges suggests that subdivision (a) be revised to read:

{a) Unless wrongfully ccmpelled to do so, & married person who
testifies [#m-a-proceeding-io-vhiek-his-spouse-is-a-partyy-er-who
sessifies] agalnst his spouse in any proceeding [3] or who testifies
in any proceeding in which his spouse is a party as to any fact waives
[@ezs-zet-kave-s8 ] the privilege [under-this-srtiele] in the same pro-
ceeding [im-whieh-sueh-sesiimeny-is-given] with respect to any other
fact of which he has knowledge.

This suggested revision does not appear to improve the language of the section.

.
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Sections G0 to 987

There were no comments on these sections. The source of each section
ig iacicated below:

$80 -- RURE 28(1)

981 -- RURE 28(2)(a)
982 -- RURE 28(2)} (v}
983 -- RURE 28(2}(c)
984 -- RURE 28(2)}(4)
¢85 -- RURE 28{2)}{e)
286 -- RURE 28(2)(f)
087 -- RURE 2B(2}{g)

All of the sections are the same as vae comparable BUEL provision, except that

we rephrased Section 984(b) without changing its subsiance.

Sections 990=093 generally

'"hese sections are the same as DRURE 27(1).

Section 994

This section is the same as lL 27(2). There ere no comments on

thic section.

Seciion 995
This section is the same in substance as RURE 27(3). The RURE provision

has been recorganirzed in stating the provisicon in the Dvidence Code. There

were no comments on this section.
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Jection 9%.
This section is the same as JURE 27(4)(%). There were no comments on

thie section. The staff revised ohiz secticn as inlficsied belov:

936. There is no privilege under this article in a proceeding |5
iae&uéiag—aa—aetien-byeugh%—&ﬁées-See%iea—a?éaer~3??—e§-*he-€ede-e€
givil-Dreeedures | in which an issue concerning the condition of the
patient has been tendered by:

(a) The patient [:] .

(b) &ny party claiming through or under the patient (3] .

(c) Any party claiming as a beneficiary of the patient through
a contract to which the patient is or was a party.

{4} The plaintiff in an action brought under Section 376 or 377
of the Code of Civil Procedure for damages for the injury or death of
the patient.

The revised section is a better statement of the substance of the section.

Sections 997-1CC6

There were no comments on these sections. The source of each section
ig indicated belcow.

997 -- RURE 27({4)}(a)
998 -- RURE 27{&k)}(n), {3}
999 -- RURE 27(k4)(1)
10CO -- RURE 27({4)(v}
1001 -- RURE 27(4)}{c)
1002 -- RURE 27(4)(
1003 -- RURE 27{4)(
1004 -- RURE 27(4)(
1005 -- RURE 27(%)(
1006 -~ RURE 27{4)(

The sections contained in the Evidence Code are the same as in the RURE.

Sections 1010-1013

These sections are the same as RURE 27.3(1).
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Section 101k

This section is the same in substance as RURE 27.3(2). In connection
with the availability of this privilege in criminal cases, see Exhibit V, a
letter from the office of the District Attorney of Alameda County. In con-
nection with this letter, it is important to note cne change we are making
in the attorney-client privilege: The attorney-client privilege will not
provide protection, as it does now, when the attorney secures the services of
a psychctherapist to examine the patient in order to provide information the
altorney considers necessary in preparing the case for trial. The protection
of communications made in the course of such an examination, if any, exists
only under the psychotherapist privilege.

In order to clarify the psychotherapist-patient privilege, it is suggested
that the following additional section be added to the article on the psycho-
therapist-patient privilege:

1025. Exception: Sanity of criminal defendant

1025, There is no privilege under this article in a proceeding to
determine the sanity of a defendant in a criminal action under Chapter 6
{ commencing with Section 1367) of Title 10 of Part 2 of the Penal Code.
The staff does not believe any exception should be provided for proceedings
to determine whether or not the defendant is a mentally disordered sex offender
or a narcotic addict. In toth cases, the person should be encouraged to seek

the services of a psychotherapist and needs the assurance that his commmications
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to the psychotherapist will uot later bhe used to nls detriment. If it is

(“ true as the letter contends, that such personz do not seek tke aid of a
psychotherapist, no harm will result from providing protection to those few
persons who actually do seek such aid.

The staff also suggests that the following section, suggested by the
Conference of California Judzes, be added to the article on the psychotherapist—
patient privilege:

1026. Exception: Patient Gangerous to himself or others

1026, There is no privilege under this article if the psychotheraplst
has reasonable cause to believe that the patient is in such mental or
exotional condition as to be dangercus to himself or to the person or
property of another and tiat disclosure of the confidential communication
is necessary to prevent the threatened danger.

- The staff believes that these two additional exceptions will do much to meet

; the objections to the psychotherapist-patient privilege. In addition, the
staff suggests that the Commission again consider the suggestion of Professor
Sherry who commented on the mimeographed tentative recommendation. Professor
Sherry stated:

Similarly, I think it unwise to embrace within the meaning of

"psychotherapist” any practitioner of medicine. I think the definition

ought to be limited to those doctors of medicine who are certified to

practice psychiatry.

As we noted in a previous memorandum, we are unable to find any California
statute pursuant to which a doctor of medicine is "certified to practice
psychiatry.” The Governor's commission defined a psychiatrist as follows:

"psychiatrist” means a person licensed to practice medicine who devotes

a substantial portion of his time to the practice of psychiatry, or a

person reasonzbly believed by the patient to be so qualified.

—~
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The definition of the Governor's ccmmission would seem to satisfy Professor
Sherry's objection and would appear to create no sericus protlems in deter-
mining who is a "psychiatrist” for the purposes of the statute. The definition
would in effect limit the scope of tie privilege and avold difficult problems
of determining when an ordirary medical doctor is prevented from testifying

in a criminal action.

Section 1015

This section is substantially the same as RURE 27.3(3). There were no

comments on this section.

Section 1016

Tais section is the same as RURE 27.3(4)}(g). iz staff hos revised

“his asection as indicated below:

1016. There is no privilege under this article in a proceeding
[3-iaeladiag-aa—aetien-byqught-aaée?-Seetiea-§?6-9?~3??—e£-the-€ede
of-Bivil-Pracedures | in which an issue concerning the condition of
the patient has been tendered uy:

{a) The patient [3] .

(b) Any party claiming through or under the patient [3-ex] .

(c) Any gparty claiming as a beneficiary of the patient through
a contract to vhich the patieant is or was 2 party.

(a) The plaintiff in an action brought under Section 376 or 37T
of the Code of Civil Procedure for damages for the injury or death of
the patient.

We suggested the same revisiorn of Section 996 (the comparable exception to the

physician-patient privilege}.

Section 1017

This section is the same as RURE 27.3(4){¥). The office of the District
Attorney, County of Los Angeles, makes the Tollowing corment on this section:
Under the practice in ILos Angeles County there are occaslons vhen court

appointed counsel will request, on behalf of his client, that a psychiatrist
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or psychotheraspist be appointed ©ty the court for his assistance for
presenting a defense or for the entry of an additional plea or even
posslbly for a suggestion to the court that the court egtertain a
doubt se t0 the defendant's present sanlty. It is submitted that
under any of those circumstances the privilege should apply and not
be restricted because of the court appointment.

If the Commission desires to revise Section 1017 in light of this

suggestion, the section might be revised to read:

1017. There is no privilege urder this article if the psychotherapist

is appointed by order of the court to examine the ratient, but this
exception does not apply where the psychotherapist is appointed by tae

court upon request of the public defender or court-appointed lawyer for

the defendant in a criminal proceeding in order to provide the public

defender or court-appointed lawyer with information needecd so that he

nay advise his client whether to enter a plea based on iunsanity or

present a defense based on +le mental or emotional conditiorn of the

defendant.

It should be noted that if the defendant does make a plea based on insanity

or present

5 & defense based on his mental or emotlonal condition, the

psychotherapist-patient privilege does not apply and the court-appointed

psychotherapist may then te required to testify. See Section 1016.

Sections 1018-1024

These sections are the same as the comparable provisions of the RURE.

There were no comments on these secticns. The source of each section is

indicated

1018
1013
1020
1021
io22
1023
1024

in the following tatulation.

-~ RURE 27.3(4)(a)
-~ RURE 27.3(%}(b)
-- RURE 27.3{4}(c)
-- RURE 27.3{4)(a)
-- RURE 27.3{4)(e)
-- RURE 27.3(4)(r)
-- RURE 27.3(4)(1)
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Ariicle 8--Heading

The Conference of California Judpges suggests thal the heading to this

1

articie be changed to: "Clergyman-Penitent Privileges." This seems to be
a desirable change. The present title is somewhat wisleading, as the
Conlerence committee points out, in that it suggests that the privilege

is invended only for members of the Catholic church.

Section 1030

‘This section ig the same as RULT 29(1)(c). The Cunference of
Californmia  Judges suggests in substance that this cecition ue revised
to read:

£ 0n

1030. As used in this arsicle, [“priess-! "clersyman” means
o priest, [elergymany] minister [ef-she-gespell, cr other officer of
a church or of a religious denciiinastion or relizious orzanization.

Section 1031

"his section is the same as RURZ 29(1)}{(a). The Conference committee

sugcests that the word "priest” be changed to "elergyman.”

Secuiocn 1032

This section is the same as RUKE 29(1)(b). The Conference of California

Judoes suggests that this section be revised to resad:

1032. As used in this article, "penitential communicetion'
means a confession of conduct by a penitent, whc believes it to
te wrong or immoral, made secretly and in confldence to a

clergyman.
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Section 1033

This section is the same as RURE 29(2). There were no comments on

this section.

Section 1034

This section is the same as RURE 29(3). The Conference of Cglifornia

Judges suggests that "priest" be changed to "clergyman” in this section.

Section 1040

This section is the same as RURE 34(1), (2). The Conference of California
Judges suggests that the words "in 2 manner avthorized by the public entity"”
be deleted from subdivision (b). The Conference committee believes that "the
public entity should have the privilege to prevent disclosure of official
information by anyone who has acquired the information regardless of whether
the person having the information was authorized or not 1o have such information.”
This change would provide the public entity with protection against eavesdroppers.

If this change appears to be desirable, the staff suggests that the
introductory portion of subdivision (1) be revised to read:

(b) A public entity (including the United States) has a privilese

to refuse to disclose, and to prevent another frcw disclosing, official

jnformation if the privilege is claimed by & person authorized by the

public entity to do so and:
This revision would make the provision consistent with the sections that
provide for cther privileges.

1

The staff deleted the words ", including an officer,

agent, or employee of the United States,” from subdivision (a). These words
are unnecessary in view of the definition of "public employee” in Division 2.
The Committee of the League of California Cities suggests that subdivision

(b){1) be revised to include runicipal ordinances. The coumittee states: "Crie
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area of ite application would be business license ordinances, where
information iz received on a confidential basis, including statements

which relate to sales tax, and income tax." It is suggested that if statutory
law has not made such information secret, the section (in paragraph (2) of
subdivision {b}) provides adequate protection. We believe it would be unwise

to permit local entities to create an absolute privilege by ordinance.

Section 10hk1

This section is the same as RURE 35(1}, {2), {3). This section should
be made consistent with any changes aade in Section 1040.
The Conference of California Judges suggests the complete revision of
this section. See page 5 of Exhibit I {yellow pages).
The staff believes that the section as contained in the Evidence Code,
revised to conform to Section 1040, is a better ard clearer statement of the

law.

Section 1042

This section is a combination of RURE 34(3), (%) and RURE 36(%4), (5).

The office of the District Attorney of Los Angeles County makes the following

-

commment concerning this section:

The language of 1042(a) indicates that where privilege is claimed and
sustained the "presiding officer shall make such order or finding of
fact adverse to the public entity." Our Appeals Section has suggested
that this language is ambiguous and should be limited strictly to the
rejection of evidence. It might be construed to mean a determination
of the case itself by dismissal of the proceedings which I am sure was
not the intent of the commission.

In connection with this comment, see the comment that will te inserted under

this section in ocur final report.
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Seciion 1050

This secticn is the same as HUXE 31. There vere 1o camments on this

section.

Secition 1060

This section is the same as DULNE 32. There were no comments on this

section.

Arvicle l2--Newsman's Privilege

This article was approved at the June meeting. e have divided the
geciion approved at the June meeting into three sections but have made no
subsiantive change in the approved section.

Respectfully suomitted,

John H. DeMoully
Dxecutive Secretary




Memo 64-39
EXIITRIT 1

REFCRT OF THE SPECIAL COMMITTEE COF THO
COHFERZNCE OF CALIFCRNIA JUDGES TO WORK
WITH THE CALIFCRLHIA LAY REVISION COLidSSION
CN THE STUDY OF URIPCRM RULES CF IWIDENCE
RELATIVE TO:
PRIVILEGES
The cormittee approves the tentative recommendations of the Commission
on all rules relative to Privileger not specifically nentioned herein.
RULE 24 [SECTICN Gh40]
DEFINITICH COF INCERIMINATION
The ccmmittee recommends that Tule 24 of the Uniform Rules of Evidence
be substituted for the Commission's tentative recomendation, except that
after the wvord "state" in said Uniform Rules of Evidence insert the words
"or the United States.”

The committee believes that the definition of incrimination, as stated

in Rule 2k of the Uniform Rules of Ividence, will be easier to interpret,

both for the legal profession and for the judge.
RULE 25 [SICTIONS 940-948]

SELF-INCRIMINATICON PRIVILEGE

The committee recommends that the first paragzraph of said Rule 25 be
amended to read as follows:

"Every natural person has az privilege which he mey claim to refuse to dis-
close any matter that will ineriminste him except under this rule:™

The committee further recommends thet Subdivision {a) of Rule 25 of the
Uniform Rules of Evidence be re-inserted in said Rule 25 as Subdivision (8),
which will read as follows:

"{8) 1If the privilege is claimed in any action the matter shall be

diselosed 1T the judge Tinds thelt the natier will not incriminate

the witness.”
-1




RULE 26 {3LCTION3 950-96k | ' E
LATYER~CLIET PRIVILIGE
The ccmmittee recommends that the order of the :subparagraphs under

Subdivision (1) be changed so that:
Subparagraph (d) will be Subparagraph (a); i
Subparagraph (a) will be Subvaragraph (t);

Subparagraph (b) will be Subparagraph {c¢); and

Subparagraph (e¢) will be Subparagraph (d).

The committee further recomuenis that Subdivision 4 (a) {Section 956)
be amended to read as follows:

"If the judge finds that sufficient evidence aside from commmnication,
has been introduced to warrant a finding that the services of the lawyer
were sought or obtained to enable or aid anyone to commit or plan to commit
a crime or to perpetrate or plan to perpetrate a fraud,’

RULE 27 [SECYIONS 990~1006]
PHYSICTAN-F/.TENT PRIVILEGE

The committee reccmmends that the order of subparagraphs under Subdivision

(1) ve changed so that: E
Subperagraph {d) will be Subparagraph (a);
Subparagraph {c) will be Subparagraph (b);

Subparagraph (a) will be Subparagraph (¢); and é

Subparagraph (b) will be Subparagraph (d).
RULE 27.3 (SECTIONS 1010-102k]
PSYCHCTHERAPTST-PATIENT PRIVILIGE
The committee recommends that the order of the subparagraphs under
Subdivision (1) be changed sc thai:
Subparagraph (d) will be Subparagraph (a);
Subparagraph {c} will be Subparagraph (b);
Subparagraph (a) will be Subparagraph (c¢); and

Subperagraph (b} will be Subparagraph (d).




The committee further recomuends that Subdivisicn (4) be amended by
adding thereto a new subparagraph to be known as () vhich will read as
follors:

"If the psychotherapist has reascnasble cause to believe that the
patient is in such mentel cor emotional condition as to be dangerous to
himself or to the person or property of another and disclosure of the con-
fidentisl communicetion is necessary to prevent the threatened danger."

RULE 27.5 [SECTIONS 970-973!
FRIVILEGE NOT TO TESTIFY AGAINST SPOUSE

The committee recommends that Subdivision (2) be amended by striking
the vvord 'the" following the word "without" and inseriting in lieu thereof
the rords "such witnesses"” and strilking the words at the end of the subdivision
"of the spouse having the privilege under this subdivision.” Said subdivision
[Section 971] will then read as follows:

"Subject to the exceptions lisied in subdivision {1) & married person
whose spouse is a party to a prcoeeeding has a privilege not to be called as
a witness by an adverse party to that proceeding without such witness's
prior expressed consent.”

The cormittee further recommencs that Subdivision (3} [Section 973 {a)]
be amended to read as follcows:

"Unless wrongfully compelled to do so, a married person who testifies
against his spouse in any proceedinss or who testifies in any proceeding in
which his spouse is a party as to any fact waives the privilege in the same
proceeding with respect to any other fact of which he or she has knowledge."

RULE 29 [SICTION 1030-1034]
PRIZST-FPENITENT PRIVILEGE

The ccmmittee recomends that the title to Rule 29 be amended to read:
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CLERGYMAN-FPRHTTENT PRIVILEG:

The committee further recommenc:z that the order of the subparagraphs
under Subdivision (1) be amended sc that:

Lubparagraph (e¢) will be Subparagrapbh (a);

Subparagraph (a) will ve Subparagraph (b); and

Tubparagraph (b) will be Subtparagraph (c).
The comuittee further recommends that Subdivision 1 {a) be amended to read as
follavs:

"Penitential communication means a confession of econduct by a penitent,
who believes it to be wrong or immoral, made secretly and in cconfidence to e
clergyman,"”

The committee further reccmmencs that the word "priest"” in Subdivision
1 {a), 1 {b), 1 {e) and {3) be chenged to the word 'clergyman” and by reasocn
of such change the word "clergyman' in Subdivision 1 {¢) will be stricken.

The committee believes that Rule 29, as proposed by the commission, is
in a form that would indicate it vas iotended only for menmbers of the Catholic
church, whereas it should be drafied in a manner vhich would apply to all
forme of religicn it which a penitential communication is made to s clergyman,
whether such communication is made in the course of disecipline or the practice
of the churech or not.

RULE 34 [SECTIONS 1oho-10k2]
OFFICIAL INFCRMATION

The committee recommends that Subdivision (2} be amended by striking
the werds "in a manner authorized by the public entity.”

The committee believes that the public entity should have the privilege

to prevent disclosure of offieciel irformation by anyone who has acquired the

L




information regardless of whether the perscn having uhe information was
authorized or not to have such information.
RULE 36 [SECTIONS 10L40-1042]
IDENTITY CF INFCRMER
The committee recommends that the URE draft of Duie 35 be adopted in
lieu of the Commission's recommencations with the modifications which appear
underlined in the following rewriting of said rule:

/. witness or public entity has a privilege to refuse to disclose the

identity of a person who has furnished information purporting to dis-
close a violation of a provision of the laws of this state or of the
United States to & representaiive of the state or tha United States, or

a goveromental divisicn thereof, charged with the duty of enforcing the

law, and to prevent such disclosure by anyone, and evidence thereof is

ingdmissible, unless the Jjufdlge finds that (a) thae idertity of the person
furnishing the information has slreedy heen otherise Gisclosed, or {v)

disclosure of his identity is essentiel to asswe a fair determination
of the issues.

Our committee believes the Cormission's drafi to be unnecessarily prolix,
and that the substance of the Commission's views are accomplished by the fore-
going yewrite.

RULE 36.1 [ARTICLE 12 (To commence with Sectien 1070) 1
NEWSMER' S PRIVILEGE

This rule is not included in the Uniform Rules of Evidence nor is it
ineluded witbin the tentative reconmendations of the Commiszion. It is pro-
posed, however, by the staff of the Commission (see Ccrmission's tentative
recommendations Pages 4#61-509).

Zaid rule reads as follows:




"(1} L used in this rule, (o) "Mewsnen' means o povoen directly
enpaced in procurement or distribution of mews through neus media; (b)
tnevs media! means newspapers, presc associlatlons, vire services and radio
and television.

"(2) A newsman has a privilege to refuse to disclose the source of
nevy disseminated to the public through news media, unless the judge finds
that {a) the source has been disclosed previocusly, or (b) disclosure of the
source is required in the public interest.”

The committee believes that said rule should be included in any recodi-
fication of the law of evidence of this state. Said rule changes existing
California law from an absolute to a discretionary privilege. This would
more nearly parallel the anslogous nrivilege provided government informers.
It vould also preclude the possibility of inequitable results in cases where
the public interest demands disclosure.

RULE 36.5 [SECTICH 916]
CLAIM OF PRIV&LEGE BY PRESIDING OFIFICER

The committee recommends that the first paragraph of Subdivision (1) ve
amended to read as follows:

"The presiding officer on his cwn motion or upon the motion of any party
may exclude information that is subject to a claim of privilege under this
article if:"

The committee believes that it is improper to plece a burden on a judge
to exclude privileged information under the conditions set forth in said
Rule 36.5. If the presiding officer is required to exclude such information
on his own motion and he fails to do so the question arises whether such

failure would amount ©o prejudicial error.




RULE 07 [SEOTION 412)
VATVZR COF PRIVILEGE
The ccmmittee recommends that cubsectlon 1 be amended to read as
follours:
(1) Except as otherwise provided in this rule, the right of any
nerson to claim a privilege provided by Rules 26, 27, 27.3, 28, or 29,
is waived with respect to a coamunication protected by such privilege
as to such holder of the privilege, who, without coercion, has dis-
closed any part of the commutication or has consented to such a dis-
closure made by anyone.
e recommend deleting the balance of subparagraph (1) and all of
subparagraph {2).
We aprrove the balance of the Ccmmission’s draft of Rule 37.
The Committee makes the foregoing recommendations for the same reasons
as presented with respect to Rule 36.
RULE 37.7 [SECTION 914 (b)]

RULING UPON PRIVILEGED CCMMUNICATIONS I WONJUDICIAL
PRCCZLDINGS

The committee approves the Commission's draft of this rule, except
that ve believe that the words "in nonjudicial proceedings” should be inserted
o line 2 after the word "privileged" and before the word "unless.”
RULE 3C [SECTION 919]
ADMISSIBILITY O DISCLCSURE WRCEGFULLY CCMPLETED
£

Because of owr reccmmendsticn ccneerning Rule 556.5 and the cemments -

thereon, we believe subparagraph (:+ showld be amended to read as follows:
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"{2) The presiding officer dif not exclude the privileged matter as

authorized by RBule 36.5."
RULE 33 [SECTION €13]
REFERERCE TC IIIRCISE OF PRIVILLGE

The cormittee reccmmends that subparagraphs (2} and (3) be amended by
inserting a comma in the place of the closing period and adding "unless such
failure was occasioned by circumstences beyond his conirol."

The situation designed to be protected by the recommended addition is
where the person is prevented from explaining or denying evidence against
him by reason of a claim of privileze by some other person not under his

control, or because the metter is cotherwise protectcd by law,

DATED: May 22, 196k

Respectfully submitted,

Justice Hdldred nillie

Judge Marlk Brandler

Judge Raywond J, Sherwin

Judge Jaries C. Toothaker

Judge Horard B. Crandall

Judge Leonard A. Diether, Chalrman
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Municipal Court
Lor fngoics Judieicl Dictrict

£lan G. Zompbell, Judge
Yoy 25, 1964
California Law Revision Commissicn
Rocm 30, Crothers Hall
Stonford, California  GL305
Gentlemen:
To my regret, time limitations rascrict 1o one aspect oy coasidered comment

on ile Commission's tentative reccimendaticns relating e frticle V, "Privileges",
of The Uniform Rules of Zvidence™,

I @ Ceeply concerned about the prorvosals with respeet to lules 22.3, 22.5 and
23-25, which seem to extend the thecry of the privilege or r»ight of a defendant
that he shall not be called and moy not be reqguired o testify in a criminsl
trizl to & proceeding to determine vhether a civil officer should be removed
fro: office.

I had fairly significant exverience as a lawysr in connectlon with problems
involving the suspension or discherge of public officers =nd employees, at
all stages, where there were recigracicrs in anticipation, vhere hearings were
walved by failures to demand, vhere nearings procezdied on demand or otherwise,
and were concluded Favorably or unfavorably to the ofTicer or employee, where
jucdieial review proceedings were Lod, and where the decisions initially on
revien were veviewed ty higher couris on appeal or othervrise,

In the course of this rather extensive experience, I rot only reviewed many
of the decisions aod much of the iliterature which -7as then applicable, but
T eiamined the practical protlems pregented in numerous aspects nct only in
the formal proceedings but in preperacion therefor.

T rust say that I have not studied che reported dezisions in the last Tew
years, bubt I believe that before thern the persuvasive decisicts were uniform
that the reasons and purposes of the constitutional rrohibitions against com-
pelled gelf inerimination had no avplication to pulilic employee discharge pro-
ceedings, Hay I add that I stronzly believe that tlhe logic of those decisions
should reject all propeszls to creace any privilege vhich wreuld protect any
putlic officer cr empleyee in his office or positicn azainst the consequences
of nis refusal to testify in any proceeding about uoviers rolevant to his
Sulies or gualifications.

Surely, it is important beyond all measurce that the confidence of the public
in its officers and smployeces notv woe avoldably impaired. Svrely public con-
fidence would be impaired if judges, police officers, teachers, cor any other
orlicers or employees were Lo be protected in their offices or employments,
despite refusals to answer fully To appropriate inguiries.

Yours very truly,
Alan G. Campbell

cc: Judge Howard E. Crandall
Judge Leonard A. Diether
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The Tcllcowing ccmhents are sulmits
Frivileges as set forth in the propused Evidence

¢

Secticn LY. Cross-examinoiicn of Criminal Deloadant.

It iz submitted that there are oceocions when a doi'eadant will teszily on his

—

own ehalf but not "upon the meritc” of the charge wpon vhich he is being
trieu. For example, he may elect Uu take the stand and Lostify canly with
rererence to the gquesticn of the fres and wveluntery nalurc of kis confession
or Lo the facts which would negacive the right of e Feople to produce
evicence because of an invasion ol bis rights under cur search and se1zure
lzc, It is svggested that the livitaticn of the g "vron the merits"

j= oo narrcw and should be expanded to eover all rhases uzea which the
deendant testified in chief.

1017. Court Appointed Psyehocherapist

Unier the practice in Los fAngeles County there are veessions when court
appointed counsel will reguest, oo Uehslf of his elient, that a psychiatrist
or coychotherapist be appointed by - court for his ozsislance for presenting
a fefonse or for the entry of an alditicnal plea cr even possibly Tor a
sugrustion to the court thai the court entertain = douot as to defendant's
precent sanity. It is submitted thov tnder any of those circumstances the
privileme should epply and not be resiricted because of the court eppointment.

10k, Adverse Grder or Findin: in Certzin Cases.

The lenguage of 1042{a} indicotes ihoi where privilege is claimed and sustained
the 'presiding officer shall make soch order or finding of fact adverse to the
public entity.” Cur Appeals Sectuica has suggested tuat this language is
arbi~uous and should Le 1iﬁitcd sirictly %o the rejcciicn of evidence. It
might e construed to mesn a defernivetion of the case iheelf by dismissal of
the vroceedings which I am sure was not the intent of the ccmmission.

Very touly yours,

¢ ; R

gs/ deaenh T. Fowers
JOSER T, PCOCE

Assistant Chiel Trial Deputy




Memo €4-30 aticoid 1Y
CITY OF REDLAMDS CALITCRNIA

March 9, 1964

California Law ARevision Ccommissicn
School of Law

Stanford University

Stanford, California

Attention: Jchn H. DeMoully
Gentlemen:

Charles R. Martin, President of the City Attorneys?®
Section of the League of California Cities, appointed a
committee of seven city attornevs to review the Law Revision
Commissionts tentative recommendations relating to Rules of
Evidence.

With the undersigned as chairman, the dommittee includes:

Walter k. Anderson, Gardena
Reobert H. Baida, Beverl- Hills
Harry B. Cannon, Coachella
Glenn A. Forbes, San Leandrc
John H. Larson, Cudahy

Henry Shatford, Temple City

- The consensus of the committee is that the recommendations
generally will improve the rules of evidence in California and
promote proper administration of justice. In many respects, the
interest of municipal counsel in evidence rules is necessarily
limited to the scope of the usual city attorney's practice. To
avoid duplication, this report will be confined to comments
relevant to municipal practice.

RULES 23, 24, and 25

We recommend the adoption of Rulses 23, 24, ané 25 relating
to the privileges of accused persons, including protection
against seif-incrimination. We consider these revised rules to
be a substantial improvement over previous ones, and we want to
compliment the Law Revision Commission for progressively
clarifying the language in succeeding drafts.

RULE 26
Rule 26, the lawyer-client privilege, adequately provides

that a municipality is entitled to claim the vrivilese. The
only question concerns a confidential communication made to a

S
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city attorney by a publiic olficial. As we read the rule, the
city could claim the privilege and it could be waived by the
governing body, namely the city cocuncil. Tha question raised

is whether the council could waive the privilece when it would
be detrimental to a particular employee. For example, a
confidential communication might be made by a public employee

in the scope of his official employment, only to find that the
¢ity council has power to waive the privilege in an actioen
against him. As to Rule 37, concerning the walver of privilege,
we find nothing of detriment to municipalities.

RULES 3G, 31, and 32

We generally concur in the cecrmission's recommendations
as to Rules 30, 31, and 32. In connection with proposed Rule
27.1, 1t appears that a psythoanalyst might hear a murder
confessed to in his office and go into a trial to help ancther,
but not in trial of the confessor. This may open a possible
loophole: confessions to a psychologist being used as a
contrived defense.

In proposed Rule 34.2a, entitled "Cfficial Information",
a privilege is conferred if the disclosure is forbidden by
Congress or a state law. This committee suggests that municipal
ordinances be added to the section. One area of its application
would be business license ordinances, where information is
received on a confidential basis, including statements which
relate to sales tax, and income tax.

RULES 33, 34, 35, 38, 39, and 40

Rule 33 pertains to "secret of state" and refers to
information not open or theretofore officially disclosed to -
the public invclving the fublic securitv or concerning the
military or naval organization or plans of the United States etc.
In view of the wording of said rule, it would appear to us that
Rule 33 does not directly concern the municipal lawyer.

Rule 34 pertains to official information relating to the
internal affairs of this state or the United States acquired by
a public official of this state or the United States in the
course of his duty or transmitted from one such official to
another in the course of dutv. As far as this particular rule
pertains to the municipal law field, it seems reasonably clear
that the official information privilege is recognized and
enforced in Califorria by Section 18815 of the Code of Civil
Procedure. In view of this, the committee favors adoption of
Rule 34.
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A review and anaiysis of Rule 35 relating to communication
to grand jury appears to havs no offect whatsocever on the
practice of law in the muricipal iaw field, and it would appear
that this rule does net dirsctly concern the muricipal lawyer.

Rules 38 and 39 would apply certain privileges of witnesses
and generally re-state existing California law. These two rules
are supported by the municipal lawvers.

It appears that Rule 40 is not a rule of evidence, but is
a statement of the existing Califcornia law, and will remain in
effect whether Rule 4O is adopted or net. In the trial of
municipal cases, the Rule will be of considerable benefit to
municipal counsel.

The special city attorneys committee has appreciated the
cpportunity to submit comments to the Law Revision Commission,
particularly because of the substantial contribution the
commission has made in recommending clear and effective legis-
lation. If we can ke of further assistance, do not hesitate
to call upon us.

Yours very truly,

5/

Bdward F. Taylor, Chairman
City Attorneys? Committee

Law Hevision Commission

EFT:ph




FRUIRIT W

Office of
DISTRICT ~ATTCRENEY
Alesmede County

June 1, 1564

Californisa Lew Revision Commission
Roonr 30, Crothers Hall
Stanford, California 94305

Gentlemen:

We have reviewed the tentative reccomendation on Ariicle V (Privilege) and
ofTer commendation and accord for the general struciure and content of the
rules so proposed.

We wrould, however, specifically disagree with proposed hule Z7.3 creating

& Psychotherapist-Patient Privilege. As the Commission points out the

general concept of Privilege involves a balancing ol the public interest
expressed in the Privilege as against the interest of the production of all
relevant and material evidence at tvrial. The Commission has balanced the
inverests in this case by deciding that the expecteld improvement in current
levels of psychiatric treatment tc e brought about by a rule of confidentiality
is of greater public interest than the unhampered prcdéuction of psychiatric
evidonce at criminal trials and comuitment proceedingzs. Ve would question
whether the actual assistance this rule would provide to psychiatric treatment
has sreater social value than e criminal trial which does not arbitrarily
exclude evidence of the mental state of the defendant. It should be noted
that there are also proposels coming before the Legislature to eliminate the
M!'Ilaghten rule and institute new rules in this area cf "legal inmsanity." It
is obvious that the proposed changes would greatly increase the use and sig-
niTicance of psychiatric evidence in criminal trials. Is il wise to change
the %rial structwre by the addition of a rule of arbitrary exclusion of

pre -iously admissible psychiatric evidence while simultaneously changing the
same trial structure to give much greater recognition anc significance to
psychiatric evidence?

The proposed rule would not operate to improve the guality of psychiatry as

it relates to evidence offered in criminal proceedings. As a practical matter
the psychiatrist enters the arens of the criminal trial afier his "patient” is
already a defendant or has been arrested. His impact on the trial is in the
capacity of an expert diagnostician and not in his zbillty to treat a mental
illness. A reliable diagnosis surcly does not require that peculiar rapport
s8id to be necessary for successful treatment. We have recently had a
situation in this county where the psychotherapist wzs physically assaulted
by a homicide suspect he was examining. This manifest lack of rapport did
no% prevent the expert from diagnosing a severe mencal illness. It appears
then that the proposed rule does nol serve to enhance the diagnostic function
of psychiatry or to alter the nature of the psychlatric evidence used in

-
1.4
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Irpge Tve
criminal trials. Additionally, it Cces not appear that the proposed rule
Wwill Ivprove psychiatric treatmers of criminal offenders. ifhen g mwan is on
trial as a murderer or a rapist or a sex pervert and evidence is being
intrcduced as to such cenduct it seems ludicrous to exclude evidence as to
his mental state with the idea in mind of protecting his potential
psychiatric treatment by assuring him that his "innermost secrets” will not
be publicly revealed. The proposed rule deoes net heip in the involuntary
comrzitment situvation either, inaesmuch as rapport is non-existent by
definition when the treatment is forced on the patient. Iy a process of
elinination then the social justification for the proposed rule would seem
to be in the potential benefit to wsychiatric patients other than those
alveady cdiscussed. The number of these persons is open to question in at
least one regard in that their chief characteristic is that they do not
report to psychiatrists for treatment. When it is additicnally seen that
these potential patients are of a lasser order in the sense that they are
not invelved in known overt criminal behavior or to be so seriously dls-
turbed as fto require forcible commitment, the public interest being promcted
by the proposed rule would seem to ote less significant than the interest in
a complete criminal trial.

Psychiatric evidence is used in crininal trials and velsted proceedings in
the following instances:

1. Legal insanity. (Penal Code Sec. 1026 et seq.) The plea of not guilty
Ly reason of inganity requiring s bifurcated trial.

2. FPresent sanity. (Penal Code Lec. 1368 et seq.)

3. Ctate of mind as it effects responsibility. This is the type of evidence
admitted under the concept of the Wells-Gorshen cases, chiefly in homicide
trials. Evidence such as that admitted in Peo. v. Jones in 288 cases
is also inecluded.

k. vidence admitted in the people’'s case in chief, (For example, the
psychiatric evidence in Peo. v, Nash, 52 Cal. 2nd 36.) This would
include direct evidence in pencliy phase prosecutions under Penal Code
see. 190.1.

5. Tost conviction proceedings. To determine whether or not the defendant
is a Mentally Disordered Sex Offender, or s Narcotic fAddict and occasion-
ally for probation reports.

The proposed rule would clearly eliminate category L, which relates to evidence
which would be offered by the prosecution. Category 1, the plea of not guilty
by reason of insanity, would seem to have no evidentiery restrictions. There
may be a problem if it is deemed that the court-appcinted psychiatrist is the
only one allowed to testify over a claim of privileze. The freguency of dis-
agreenent in psychiatric testimony rakes tie availability of expert testimony

“Da
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very important. Categories 2 and 5 pose some problems. In each instance
the cowrd initiates the formal Lgyeoldetrice inguicy. Under the proposed
rule there is no privilege where, " . . . an issue concerning the mental

or encbicnal condition of the patient has been tendered (i) by the patient.
. « .7 There is thus the possibility that no evidence other than that
provided by the court-appointed psychiatrist would be admitted inasmuch as
the "issue" has been "tendered" by the court rather than the patient. This
would be an unsatisfactory situation. In meny instances the issues raised
in these situations are more adeqguately explored vhen psychiatrists
previously ocbtained by the prosecution and the defense add their knowledge
to that provided by the court-appoinied expert. The remaining category
deals with situations where the evicence is offered by the defense which

of course would not be excluded. The Ccmmission apparently contemplates
that here there would be no privilege. In the comuent it is stated " ., . .
the privilege is not available to a defendant who puts his mental or
emotional condition in issue, as, for example, by a plea of insanity or
diminished responsibility.” There is, of course, no plea of diminished
responsibility. One could hope of course thet the rule would be interpreted
to allew the prosecution rebuital evidence in this situation. The present
gituation, in reference to trial court and appellate court practice, is not
such that the prosecution canh expect a liberal interpretation of siatutes
which are created to protect the position of the deferdant, as this statute
ultimately does., The point to be considered then, is that the proposed
rule would hamper the introduction of relevant evidence on these issues. -
If the answer is that the rule does permit such testimony, vhy bhave the
rule at all?

There iz an implicit discrimination in the proposed rule between the defense
and prosecution. The operation of the rule is such that it does not prevent
the introduction of any psychiatric evidence desirec Ty the defense. The
public interest in the right of the defendant to oifer all evidence in his
behalf is held to be greater than the potential impact on psychiatry by the
destruction of confidentiality, The Ccmmission indlcates that the public
interest in an identical prosecution position is not as great, stating,

"The amount of good society might derive from obtaining a certain number of
additional convictions by the help of the psychiatrist's testimony would
almost certainly be outweighed by the harm done in destroying the confiden-
tiality of the psychiatrist-patient relationship. FPunishment is not that
much nore important then therapy."

Initially it may be observed that the evidence that psychlatry needs this
rule to improve its treatment of patients should be very strong to justify
a change in our traditional trial sitructure of permitiing each side to
present all credible, relevant, and material evidence. Soclety is surely
interested in the problem of the mentally ill criminal offender, and the
failure to convict, and thus bring under control; such a person is a serious
sicuation. Punishment is not the only end of conviction and it is naive to
believe that the mentally ill eriminal offender will receive therapy if not

...3_.
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Yege Fowr

convicted. There is a gocé deal of harm to society Tiem this failure to
convict. We are not convinced that psychiatric treotaent in this State
js so ineffective that it needs this extension of ~he current rules of
privilege at the expense of the criuinal trial struiciure znd the lack of
"aaditional convictions" of these cyiminal offenders who constitute one
of our most serious social problens.

Thani: you for this opportunity to comment on the reccmmendatiion.
Very truly youus,

J. F. COAKLEY
District Attorney

By s/
D. Lowell Jensen
Deputy District Avtorney
DLJ:cvm
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9C0-503
DIVISICH £, PRIVILEGES

CIAFTER 1. DEFINITIONG

gC0. Application of definiticns.

GO0, Unless the provision or coniext otherwise requires,

the cefinitions in this chapuer zo.oon the consiraccoon of <his division.

g0k, {ivil proceeding.

G0l. "Civil proceeding' means zny proceeding cicept a criminal

procesding.

Go2, Criminal proceeding.

002, "Criminal proceesding' nconst
()

() & proceeding pursuant to Arsiecle 3 {ccmmencing with Section

L erimingl action; and

3060} of Chapter 7 of Divisicn 4 of Uitle 1 of the Government Cede to
deterine whether a public officer shculd be removed Jvem office for

wilfrl or corrupt misconduet in orfico.

SG5. Disciplinary proceeding.,

€03, "Disciplinary proceedin;’ means a proceciing brought bty a
puclic entity to determine whether a right, authoriiy, license, or privi-
lege (ineluding the right or privilzge to Te employed by he public entity

or o hold a public office) should te revoked, suspenced, terminated,

limited, or conditioned, but dees no. include a criminal proceeding.
-8C0-
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Q0%.. Presiding officer.

CObk., "Presiding officer" means the person auchorized Lo rule on a

claiz: of privilege in the proceedins in which vhe claim is made.

SC5. Proceeding.

905. '"Proceeding' means any action, hearing, investigation, inquest,
or inguiry (vhether conducted by a court, administrative agency, hearing
officer, arbiirator, legislative bocy, or any other perscn authorized by
lav to do so} in which, pursuant to lav, testimony can be compelled to be

given.

CHAPTER 2. APPLICABILITY OF DIVISICE

910, Applicability of division.

€10, Except as otherwise proviced by statute, the provisions of this

division apply in all proceedings.

CHAFTER 3. GENERAL FROVISICNS RELATING TC PRIVILEGES

9ll. CGeneral rule as to privileges.

©11. Bxecept as cthervise provided bty statute:
{a} No person has a yrivilege to refuse to be a +ritness.
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(b) Mo person has a privilege to refuse to disclose any matter or

te refuse to produce any writing, otjeet, cr other thing.
{c) No person has a privilege that another shall not be & witness or

shall not disclose any matier or shall not preduce auy writdng, objeet, or
otlwver thing.

912, Uaiver of privilege,

™

ol2. {a) BExcept as otherwisc provided in this section, the right of
any verson to claim a privilege provided by Section 054 {lowyer-client
privilege}, S80 (privilege for confidontisl merital ccumunications), 96k (physi-
clon-patient privilege), 101k (psychotherapist-patica: privilege), 1033 (privi-
lege of penitent), or 1034 {privilege of clergyman) is waived with respect to a
comrumication protected by such privilege 1T any holdier of the privilege without
coercion, has disclosed a significant part of the cowmunication cr has
ecnsented to such disclosure made by anyone. Consenc to disclosure is
manifested by a failure to claim the privilege in any proceeding in which
& holder of the privilege has the legal standing and opporiunity to claim
the privilege or by any other words or conduct of a holder of the privilege
inticating his consent to the disclosure.

(b) Where two or more perscns are the holders of a privilege provided
by “eetion 954 (lawyer-client privilege), 980 (privilege fo confidential
mariial communications), gl (physician-patien. privilege), or 1014
(psychotherapist-patient privilege), the privilege with respect to a
cermnicaticon is not waived by a rarticular holder of the privilege unless
he o 8 person with his consent waives the privilege in a manner provided
in sutdivision (a), even though another holder of the privilege or ancther
person with the consent of such other holder has walved the right to claim

the privilege with respect to such ccommunication.
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{e} A disclosure that is itself privileged under this division is
not a walver of any privilege.

{d) A disclosure in confidence of a cormunicaticn that is protected
by a privilege provided by Section 954 {lawyer-clicn: privilege), 99k
(physician~patient privilege), or 1014 {psychotherapisi-patient privilege),
when such disclosure is reasonably necessary for the accomplishment of the
purpose for vwhich the lawyer, physicilan, or psychotherapist was consulted,

is not a waiver of the privilege.

913, Ccoment con, and inferences frem, exercilse of privilege.

013. ({a) Subject to subdivisions (b) and {e):

(1) TIf a privilege is exercised not to testify with respect to any
raier, or to refuse to disclose or to prevent anoiher from disclosing any
mecier, the presiding officer and counsel may not comment thereon, no
presumption shall arise with respect to the exercise of the privilege, and
the trier of fact may not draw any inference therefrom as to the credibility
of ithe witness or as to any matter at issue in the proceeding.

(2} The judge, at the request of a party who may te adversely affected
because an unfavorable inference may be drawn by the jury because a privilege
has been exerclsed, shall instruct the jury that no presumption arises with
respect to the exercise of the privilege and that the jury may not draw
any inference therefrom as to the credibility of the witness or as to any
matter at issue in the proceeding.

{t) In a criminal proceeding, whether the deferndant testifies or not,
his failure to explain or to deny by his testimony any evidence or facts in
the case against him may be ccmmented upon by the judge and by counsel and

may be considered by the judge or e Jury.
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{(c) In & eivil proceeding, ilke failure of a perscn to explain or to
deny by his testimony any evidence or facts in the case against him may
be ccrmented upon by the presiding officer and by counsel and may be

considered by the trier of fact.

914. CTetermination of claim of privilege.

21k, (a) Vhether or not a privilege exists shall be determined in
accordance with Section 915 and Lriicle 2 (ccmmencing rith Seetion 4OO) of
Chapter 4 of Division 3.

{v) No person may be held in contempt for failure to disclose informa~
tion claimed to be privileged unless a Judge previously has determined that
the information sought to be disclosed is not Privileged. This subdivision
dces not apply to any governmental agency that has constitutional contempt
pover, nor dees it ilmpliedly repeal Chapter b (commencing vith Seetion 9400)

of Part 1 of Division 2 of Title 2 of the Government Code.

915. Disclosure of privilesed information in ruling on claim of privilege.

915. (a) Subject to subdivision (b), the presiding officer may not
require disclosure of information claimed to be privileped under this
division in order to rule on the claim of privilege.

(b) When a judge is ruling on a claim of privilege urder Article 9
(commencing with Section 1040} of Chapter L {official inferration and identity
of informer) or under Section 1060 (irade seeret) or under Secticn 1072 (news-

men's privilege) and is unable tc rule on the claim i thout reguiring disclosure

of thc inforzation claimed to te nrivileged, the judze may require. the person from
whoil disclosure is sought or the person entitled to claim the privilege, or

both, to disclose the information in chambers out of tle presence and hearing
3
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of all persons except the person eniitled to elain the privilege and such
other persons as the person entitled to claim  the nivilepe is willing to
have present. If the judge determines “hat the information is Privileged,
neither he nor any other perscn mar ever disclose, withcut the consent of
the perscn entitled to eclaim the privilege, what was disclosed in the course
of the proceedings in chambers,

916. Exclusion of privileged inTormation where persons authorized to claim
privilege are not present.

916. (a) The presiding officerson his own moticn cr cn the moticn of any
Farvy, shall exclude informaticn thot is subject to o clain of rrivilege

under this division if:
(1) The perscn from vhem the information is sought is not a person

auchorized to claim the privilepe; and
(2) There is no yvarty to the proceeding who is a person authorized to
elain the privilege.

(b) The presiding officer nay not exclude information under this section

if:

(1) There iz no person entitled to claim the nrivilege in existence;
or

(2) He is otherwise instructed by a2 perscn authorized to rermit dise-
closure.

§17. Confidentisl communications: burden of proof.

$1T7. Whenever a privilege is claimed on the ground that the matter
souzht to be disclosed is a cormunication maede in confidence in the course
of the lawyer-client, physician-patient, psychotheranist-patient, or husband-

wife relaticnship, the communicetion is presumed tc hove heen made in
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confidence and the opponent of the claim of privile~e has the burden

of proof to establish that the ccumunication was not confidential.

9lu. Iffeet of error in overrulin; claim of privilege.

©18. A party may predicate error on a ruling disallowing a claim of
pri-ilege only if he is the holder of the brivilepe, except that a party
may Predicete error on a ruling disallowing a claim of privilege by his

spouse wnder Section 970 or G71.

$19. Admissibility where disclosure wrongfully compelled,

819. Evidence of a statemeni or other diselosure is inadmissible
against a holder of the privilege if:

(2) A person entitled to claim the privilege claimed it but neverthe-
less disclosure wrongfully was required to be made: or

(b} The presiding officer failed to comply wrich Soction 916.

920. OCther statutes not impliedly repealed.

920. TNothing in this division shall be consuruel to repeal by

implicetion any other statute relating to privileges.

CHAFTER k. PARTICULAR PRIVILEGES

{frticle 1. Privilege of Defendant in Criminal Proceeding
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930. Privilege not to bte called as a witness and not to testify.

g30. (a) A defendant in a crimirnal proceedii:; has a privilege not
to be called as a witness and not io testify.

(L) A defendant in a criminal proceeding has no privilege under this
section to refuse, when ordered by the judge, to submit his ety to exam-

indtion or to do any act in the presencc of the judge or ‘he trier of fact,

except e vefuse to testify.

Article 2. Privilege Against Self-Inerimination

k0, Definition of imcrimination.

gko., {a) A matter will incriminate a person vwithin the weaning of
this article if it:

(1) Constitutes an element of a crime under the law of this State
or whe United States; or

{2) Is a circumstance which with other circumstances would be a basis
for a reasonable inference of the commission of such a crime; or

(3) Is a clue to the discovery of a matter thet is within paragraph
(1) or {2}).

(b) HNotwithstanding subdivision (a), a matter vill not ineriminate
a person if he has become permanently irmune from conviction for the erime.,

(¢) In determining whether o metter is incriminating, other matters
in evidence or diseclosed in argumen., the implications of vhe questiom,
the seveing in which it is asked, the applicable statuie ol limitations,

and 21l other relevan: factcrsshall e haken into consideration.
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9hl. Privilege against self-incrimination.

olbl, Except as provided in this article, every naturzl person has
a privilege to refuse to discleose ony metier that wrill incriminate him if

he claims the privilege.

oL2, Excepiicn: BSubmitiing to eramination.

o9lh2, No person has a privilege under this ar:icle Lo refuse to
subpic co examination for che purpcse of discovering or recording his
corporal feacures and other identifying charecteris . ics or his physical

or menial condition.

9h3. Ixcepvion: Demonstrating iden.ifying characieristics.

k3, Ho verson has a privileze under this article <o refuse io
demonsiraie his identifying characterisiics, such zs, for exemple, his
hancinriting, the sound of his volee and manner of speaking, or his

manner of walking or running.

ohli, Exception: BSamples of bedy fluids or substances.

oldi, No person has a privilege under this article to refuse to
furnish or permit the taking of samples of body fluids or substances for

analysis,

g5, TExcepiion: Prcduction of whing to which another has superior right.

okS. No perscn has a privilege under this ar.icle to refuse to
produce for use as evidence or cuherwise s writing, cbicct, or other thing
under als control censtituting, containing, or disclosing mwotter ineriminating
hir if scme other perscn (including the United States or 2 public entity) ovme
or has o supericr right to the possessicn of the writiang, object, or thing

to be produced.

e o~
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LG, Ixcepticn: Required recordis.

oh&, Mo person has a privilesz under this article to refuse to
produce for use as evidence or ouheruvise any reccrd required by law to
be Zept and to e open to inspeciion for the purposc of aiding or
facilitating the supervision or regulation by a public entity of an
office, occupa.icn, profession, or calling when such produccion 1is

recuived in the ald of sueh supervisica or regulation.

gLy, Lxceptien: Cross-examination of criminal defendant.

oh7. Subject to the limitations of Chepier 6 (comrencing with Section
780} of Division 6, & defendant in a criminal proceciing who testifies
in <hat proceeding upon ithe meriis lLefore the tricr of fact ray be

cross-examined as to all maciers abowh vhich he was examined in chief.

ok, Txception: Waiver by person ovher than criminal defendant.

oL8, Except for the defendent in a criminal irreceeding, a person
who, without having claimed the privilege under this ariicle, testifies
in a proceeding before the trier of fact with respect Lo 2 matier does
not save & privilege under this ariicle to refuse Lo disclose in such

proceading anything relevant to cho. matter.

Article 3. Iawyer-Clien: Privile e

252, "lauvyer” defined.

$50. As used in this article, "lawvyer” meaas o peroon authcrized, or

reasonably believed by the client to be autherized, to practice law in any

ctate or naticnm.
~800-
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951. "Client" defined.

n this crticle, "client” mecns o person

pte

Gh1l. s usged
(including the United States and = jublie entity) that,
directly or through an authorized revresentative, consulis a lawyer for
the purpose of retaining the lawyer or gecuring lepal ser-ice or advice
frem him in his professicnal capacitcy, and ineludss an incampetent (a)
whe himself so consults the lawysr cr (D) vhose guardian or conservator

so consults the lawyer in behalf of The incempetent.

952. "Confidential ccmmunicacion seiween ciient and lavver" defined.

952. As used in this artieie, "confidential communication between
r

clicent and lawyer' means informatic: transmitied Lelizecn a client and

his lawyer in the course of thav relationship and iu confidence by a

means which, so far as the client is aware, discloces the iaformation to
no hird persons other than thoge who are present "o furiher the interest
of the client in the consultation ci those reasonably necessary for the

transmission of the information or the acccomplishmen: of ths purpose for

which the lawyer is consulted, ard includes advice ~iven by the lawyer

in the course of that relaticnship.

955. "Holder of the privilege” defined.

953. 4s used in this article, "holder of the privilege" means:

(a) The client when he is competent.

(b} A guardian or comservator of tae cliept Lhoa ¢ client is
incompetent,

{¢) The perscnal representaiive of the cliens it the client is dead.

(d) A successor, assign, truscee in dispolution »r any similar
representative of a firm, associatica, crganirzatiocn, rzronership, business
trust, or corperstion (including o wubliec entity) thot iz no longer in

existence. -810-
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95k,  Iawyer-client privilegze.

S5k, Subject to Section 912 and except as ctherwise provided in this
eriicle, the client, whkether or not a party, has a privilege to refuse to
disclose, and to prevent another from disclosing, a confidential communica-
tion betivreen client and lawyer Iif the privilege is claimed by

(a) The holder of the yrivilege;

(b} 4 person who is authorized %o claim the privilege by the holder
of whe privilege; or

(c) The persoa who was the lavyer at the time of the confidential
cormmunication, but such person may not claim the pri-ilese if there is no
holier of the privilege in eviatence or if he is otherrise instructed by

a nerson suthorized to permit disclosure,

G55. ‘hen lawyer required to elaim privilege.

€55, The lawyer who received or made a cemmuication subject to the
privilege under this article shall claim +he privilese whenever he is
present vhen the comrunication is sough®t to be disclosed and is suthorized

to claim the privilege under subdivision (e) of Section S5

956, ITisception: Crime or fraud.

¢56. There is no privilege under this article if the services of the

lawyer were sought or obtained o enable or aid aayeres Lo ccmmit or plan
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to eommit a crame or $o pergelrase o plan Lo perpeicace a Jraud.

957. Ixception: Parties claiwing whrough deceased clienc.

257. There g no privilerge under this articlc as to a communication
relevant to an issue between pariies all of whom clein through a deceesed
client, regardless of whether the cinins arve by testate or intestate

guecession or by imbev vivos lransacticon.

950G, Excepticn. Bresch of duty arising ouv of lawrcer-client relationship.

958, There iz no privilese under this article as to a communication
relevant to 2n issue of bresman, by Tiue Jawyer or by the client, of a duty

erising out of the lawver-client relstionship.

559, IHuception: Lavysr s atiegoing witnezss.

o]

1ig article as fo g communicaticon

—

S50, There is no priviiege nuci %
relevant to an issue coacerning ke intenticn or competence of a client
wecuting sn attssted documernt; or concerrning the eiecuiion or attestation
of such a docuuent, of wilcn tne iatnyer is an altesting witness.

OAC. Ixception: Intention of deceased client concerning vieilting affecting
proverty interest.

CE0. There ig no privilege under this sriirle as tc a comnunication
relevant to an issve concerning the intertion of i deceased client with
resyect to a deed of conveyance, vwill, or other wrillig, execuled by the

clicnt, purpcrting to affect an irverest in propersy.

961, Ixeeptiou: Valifity of writing effecting interest in property.

C61. There is oo privilege wyer thais article as 4o a coumunication
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relevant to an issue concerning the validity of a deed of conveyance, will,
or ouher writing, executed by a nov ldeceased client, purporting to affect

an interest in properuy.

952, Fxeeption: Communication of vhysician,

062. There is no privilege under this article &5 to a communication
beviicen a physician and a client who consults the physician or subtmits to
an examination by the physician for the purpose of cecuring a diagnosis or
preventive, paliiative, or curative trsatment of hiz plhysical or mental
conditlion if the communieation, including information obtained Ly an
examination of the client, is not vrivileged under friticle 6 (commencing

with Secticn 990).

963. Ixcevtion: Ceommunication to psychotherapist.

063. There is no privilege under this article os to a communication
beliwreen a psychotherapist and a client who consuvlis the poychotherapist

el

or submits o an examination by the Lsychotherapist for the purpose of
securing a diagnosis or preventive, palliative, or curative treaiment
of lis mental or emoticnal conditlon if the communication, including

information chtained by an examinaticn of the clien., is not privileged

under Article T {commencing with Jection 1010).
(]

Q64. Ixception: Joint clients.

564, Vhere two or more clientes have retained cor consulied a lawyer
uponl a matier of ccmmon interest, ncone of them way claim a privilege
under this article ags to a commumication made in the course of that
relaiionship when such communicatlon is offered in ¢ civil proceeding
beiieen such clients.

~-B13-
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Article 4. Privilege Not Lo Testify Against Spouse

970. Privilege not to testify against spouse.

970. Except as provided in Sections 272 and 273, a married person has

a privilege not to testify against his spouse in any proceeding.

971. Privilege not to be called as a witness againsi spouse.

971. Except as provided in Sections 972 and 973, a married person
whose spouse is a party to a proceeding has a privilzsge not to be called as
a witness by an adverse party to that proceeding without the prior express

econsent of the spouse having the privilege under this section.

972. When privilege not applicable.

I72. A married person does not have a privilege under this article in:

(2} A proceeding to commit or otherwise place his spouse or his
property, or hoth, under the control of another because of his alleged
mental or physical condition.

{b) A proceeding brought by or on tehalf of a spouse to establish
his competence.

{c) A proceeding under the Juvenile Court Law, Chapter 2 (commencing
with Section 50C) of Part 1 of Divisicn & of the Welfare and Institutions
Code.

{d) A criminal proceeding in which one spouse is charged with:

(1) A crime ageinst the person or property of the other spouse or of
8 child of either, whether committed before or during marriage.

{2) A crime against the person or property of a thira person committed
in the course of committing = crime against the person or property of the
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othie. spouse, weether currmloie belore o1 doring warscizze.

(3) Bigams or adultery.

(4) A crime defined by Section 270 or 270a of the Penal Code.

873. Walver of privilege.

973. (a) Unleess wroagtu'l, compelled to do so, a married person who
testifies in & proceeding to vhick his soovsz is & party, or whe testifiss
agalnst his spouse in any procending. does nct have e privilege under tlls
article in the proczeiing in which such testimony is given.

(b} There is no mrivilage under %his article ia a ecivil proceeding

brought or defend=d by = married perscn for the immediate benefit of his

spouse o of himself and his spouse.

Article 5. Privilege for Confidential Marital Communications

980. ¥Privilege for confidential marital communications.

X 980. Subject to Sention 91z and except as otherwise provided in thia
article, a spouse ‘or bis geardian orv comuservator when he is incompetent ).
whether or not & party;, bhas a privilage during the marital relationsnip

and afterwards to refuse to {iscloge, and to pravent anothsr from disclosing,
a commuuication if he ciaims the privileg: end the communication was made

in confidence betmen hin ard the other spouse while they were husband and

wife.

981l. Exeception: Criwe or fraud.

g81. 9There is no privilege under this articls if the commnication was
made, in vwhole or in pert, to enable or aild anyone to comnit or plan to
commit a exrime or to perpetrate or plan to perpetrate a fraud.
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982, Exception: Commitment or similar proceeding.

982. There is no privilege under this article in a proceeding to
commit either spouse or otherwise place him or his property, or both, under

the control of another becesuse of his alleged mental or physical condition.

983. Exception: Proceedings to establish competence.

983. There is no privilege under this article in a proceeding brought
by or on behalf of either spouse in which the spouse seeks to establish his

competence.

9B4. ZEBxception: Proceeding between spouses.

98li. There 1s no privilege under this article in:

{a} A proceeding Ly one spouse against the other spouse.

(v} & proceeding against a surviving spouse by a perscn who claims
through the deceased spouse, rogardlcss of whether such claim is by testate

or intestate suvecession or by inter vivos transacticn.

935. Exception: Certain criminal proceedings.

G85. There 1s no privilege under this article in a criminal proceeding
in which one spouse is charged with:

(a) A crime against the person or property of the other spouse or of
a child of either.

(b) A crime against the person or property of a third person committed
in the course of committing a erime against the person or property of the
other spouse.

(¢) Bigamy or adultery.

(@) & crime defined by Section 270 or 270a of the Penal Code.
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986. Exception: Juvenile court vroceedings.

g86. There is no privilege under this article in a proceeding under
the Juvenile Court Iaw, Chapter 2 (commencing with Section 500) of Part 1

of Division 2 of the Velfere and Institutions Code.

987. Communication offered by spouse who is criminzl defencant.

987. There is ro privilege under this article in a criminal proceed-
ing in which the ccmmnicatjon is offered in evidence by a defendant who

is pne of the spouses betweer whom the communication was made.

Article 5. Physician-Patient Privilege

990. “rrycicim'defined.

990. As used in this article “vlhysicicn' means a person authorized
2 P >

or reasonably believed by the patient to be authorized, to practice medicine

in any state or nation.

g5l. "Patient" defined.

0gl. As used in this article, "ratient” means a person who consults
a physician or submits to an examination by a physician for the purpose of
securing a diagnosis or preventive, palliative, or curative treatment of

hig _wieccl or mentel condition.

992, “Confidential communication between patient and physican’ defined.

9% . As used in this article, “confidential communication *otween
patient and physician” means information, including information obtained
by an examination of the patlent, transmitted between a patient and his
physicizn in the course of that »elationship and in confidence by a means
which, so far as the patient is aware, aiszcloses the information to no
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third persons other than those who are present to further the interest of
the patient in the consultation or those reasonably necessary for the trans-
mission of the informetion or the accomplishment of the purpose for which
the physician is consulied, and includes advice glven by the physiclan in

the course of that relationship.

995 . "Holder of the privilege" defined.

993. As used in this article, "holder of the privilege" means:

(a) The patient when he ie competent.

{b) A guardian or conservator of the patient when the patient is
incompetent.

{c) The persomal representative of the patient if the patient is dead.

994. Physiclan-patient privilege.

994. Subject to Section 912 and except as otherwise provided in this
article, the patient, whether or not a party, has o privilege to refuse to
disclose, and to prevent another from disclosing, a confidential communica-
tion between patient and physician if the privilege is claimed by:

(2) The holder of the privilege;

(p) A person who is authorized to claim the privilege by the holder
of the privilege; or

(¢} The person who was the physicien at the time of the confidential
communication, but such person may not claim the privilege if there is no
holder of the privilege in existence or if he is otherwise instructed by =

person authorized to permit disclosure.
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§95. When physician reguired 1o ¢claim privilege.

995. The physician who received or made a commnication subject to

the privilege under this article shall claim the privilege whenever he is

present when the conmunication 15 scught to be disclosed and is authorized

to elaim the privilege under subdivision {c) of Section 994 .
|
696, Exceptlon: Patient-litigant exception.

995, There is no privilege under this artlcle ina proceeding in i
which an issue concerning the conditica of the petisat “ac cen tendered by:

(2} The patient; i

(b) Any party claiming through or under the patient;

(¢} Any party claiming as a beneficlary of the segient through a con- [
tracs ©o which the patient is or was a party; or

{(¢.) The plaintiff in an acticn “rought under Secticn 376 or 377 of
the Code of Civil Procedure for damcses Tor the injury or death of the patient.

]
997. Exception: Crime or tori.

997. There is no privilege under this article if the services of the E
physician were sought or obtained to enable or ald anyone to commit or plan i
to commit a crime or & tort or to escape detection or apprehension after
the commission of a erime or‘a tort. I
998, Exception: Criminal or disciplinary proceeding.

9c8. There is no privilege under this article in a criminal proceeding

or in a disciplinary proceeding.

999. Exception: Proceeding to recover damages for criminal conduct.

999. There is no privilege under this article in & proceeding to

recover domages on account of conduct of the petient which constitutes

a crime.
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1000. Exception: Parties claiming through deceased patient.

1000. There is no privilege under this article as to a cormunication
relevant tc an issue between parties ail of whom claim through a deceased
patient, regardless of whether the claims are by testate or intestate

succession or by inter vivos transaction.

1001. TFxception: Breach of duty arising out of physician-patient relationship.

1001. There is no privilege under this article as to a commnication
relevant to an issue of breach, by the physicilan or by the patient, of 2

duty arising out of the physician-patient relationship.

1002. Exception: Intention of deceased client concerning writing affecting

property interest.

1002. There is no privilege under this article as to a communi cation
relevant to an issue concerning the intention of a deceased patient with
respect to a deed of conveyance, will, or other writing, executed by the

patient, purporting to affect an interest in property.

1003. Exception: Validity of writing affecting interest in property.

1003. There is no privilege under this article as to a commmieation
relevant to an issue concerning the validity of a deed of conveyance, will,
or other writing, cxccuted by a ncv deceased petient, purporting to affect

an interest in property.

100k. Exception: Commitment or similar proceeding.

1604. There 1s no privilege under this article in a proceeding to
cormit the patient or otherwise place him or his property, or both, under

the control of sncther because of his alleged mental or physical condition.
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1005. Exception: Proceeding to establisgh ccmpetence.

1005. There ig 1o privilegze under this article in a proceeding brought
by or on behalf of the patient in which the patient seeks to establish his

competence.

10C6. Bxception: Reguired report.

1005, There is no privilege under this article as to information
which the physician or the petient is required to report to a public
employee, or as to information required tc be recorded in e publie erflce,
unless the statute, charter, ordinence, administrative regulation, or other
provision requiring the report or vecord specifieally provides that the

information shall not be disclosed.

Article 7. Psychotherapist-Patient Privilege

1010. "Psychotherapist” defined.

1010. As used in this article, "psychotherapist” means:

{a) A person authorized, or reasonably believed by the patient to be
authorized, to practice medicine in any state or nation; or

(v) & person certified as a psychologist under Chapter 6.6 {commencing
with Section 2900) of Division 2 of the Business and Professions Code.

1011. "Patient" defined.

1011. As used in this article, "patient” means a person who consults
a psychotherapist or submits to an examination by 2 psychotherapist for the
purpose of securing a diagnosis or preventive, palliative, or curative

treatment of his mental or emoticnal condition.
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C 1012-101k

101p. "Confidential communication between patient and psychotherapist” defined.

1012, As used in this article, "confidentizl ccmrunicoticon tetween patient
and psychotherapist"” means information;, includins imformotion obtained by an
examination of the patiert, transmitted between a patient and his psycho-
therapist in the course of that relationship and in confidzshee by a means
which, so far as the patient is aware, discloses {he information to no third
persons other than those who are present to further the interest of the
patient in the consultation or those reasonably necessary for the transmission
of the information or the accomplishment of the purpose for which the psycho-
therapist is consulted, and includes advice given by the psychotherapist in

the course of that relaticnship.

1015. "Holder of the privilege" defined.

1013. As used in this erticle, "holder of the privilege" means:
(a) The patient when he is competent.
(b} A guardian or comservetcr of the patient when the patient is

incompetent.

{(¢) The personal representative of the patient if the patient is dead.

1014. Psychotherapist-patient privilege.

1014. Subject to Sectiom 912 and except as otherwise provided in this
article, the patient, whether or not a party, has a privilege to refuse to
disclose, and to prevent another from disclosing, a confidentiel communication
between patient and psychotherapist if the privilege is claimed by:

(a) The holder of the privilege;

<:: (b) A person who is authorized to claim the »rivilege by the holder
of the privilege; or

~Bon.
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1014-1018

(¢) The person who was the psychotherapist at the time of the confi-
dential communication, but such person may not claim the privilege if there
is no holder of the privilege in existence or if he is otherwise instructed

by a person authorized to nermit disclosurs.

1015, _Yhen psychotherapist required to claim privilege.

1015. The psychotherapist who received or made & comminication subject
to the privilege under this article shall claim the privilege whenever he
is present when the communication is sought to be disclosed and is authorized

to claim the privilege under subdivision {c¢) of Section 101k4.

1016. Exception: Patient-litigant exception.

1016. There is no privilege under this arvicle in a proceeding in
which an issue concerning the mesntal or cmoticnael condivion of the patient
has been tendered by:

(a) The patient;

{b) Any party claeiming thrcough or under the satient;

{c¢) fny party claiming as a beneficiary of tue petient through a con-
wract to whick the patient iz or was & party; oo

{8) The plaintiff in an action brought under Secticn 376 or 377 of the

Ccée of Cilvil Procedure for damages for the injwy or death of the patient.

1017. Exception: Court appointed psychotherapist.

1017. There is no privilege under this article if the psychotherapist

is appointed by order of a court to examine the patient.

1018. Exception: Crime or tort.

1018. There is no privilege under this article if the services of the
psychotherapist were scught or obtained to enable or aid anyone to commit
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1018-1022

or plan to commit a crime or a tort or to escape detection or apprehension

after the commission of a crime or & tort.

1019, Exception: Parties claiming through deceased potient.

1019. There is no privilege under this article as to a communication
relevant to an iesue between parties all of whem clzin through a deceased
patient, regerdless of whether the claims are by testatc cr intestate

successicn or by inter vivos transaction.

1020. Exception: Breach of Quty arising out of psychotherapist-patient
relationship.

1020. There is no privilege under this article as to a communicetion
relevant to an issue of breach, by the psychotherapist or by the patient,
of a duty arising out of the psychotherapist-patient relationship.

1021. Exception: Intention of deceased client concerning writing affecting
property interest.

1021. fThere is no privilege under this article as to a communication
relevant to an issue concerning the intention of a deceased patient with
respect to a deed of conveyance, will, or cther writing, executed by the

patient, purporting to affect an interest in property.

1022. Exception: Validity of writing affecting interest in property.

1022. There is no privilege under this article as %o a commmnication
relevant to an issue concerning the wvalidity of a deed of conveyance, will,
or other writing, executed by & now deceased patieni, purporting to affect

an interest in property.
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1023. Bxception: Prcceeding to ectzblish competence.

1023. There i1s no privilege undar this article in a proceeding
brought by or on behalf of the patlent in which the patient seeks to

establish his competence.

1024. Exception: Required reports.

1024. There is no privilege uncer this article as to information
which the psychotherapist or the patient is required to report to a publie
employee or as to information regquired to be recorded in & public office,
unless the statute, charter, ordinance, administrative regulation, or
other provision reguiring the report or record specifically provides that

the information shall not ke disclosed.

Article 8. Priest-Penitent Privileges

1020, "Priest" defined.

1C30.  As used in this article, "priest" means a priest, clergyman,
minister of the gospel, or cther officer of a church or of a religious

denomination or religious crganizaition.

103i.. "Penitent" defined.

1031. As used in this article, "penitent” means a person who has

made a penitential communicatiorn to a priest.

1032. "Penitential communication' defined.

1022. As used in this article, "penitential commnication" means a
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1032-10L0

communicatlion made in eonfidence in the presence of no third person to a
priest who, in the course of *the aiscipline cr prectice ol his church,
denomination, or organization, is avrthorized or accustomed to hear such

cormmmnicaticns and has a duty tc lieep them secret.

1033. DTrivilege of penitent.

1033. Subject to Section 912, a penitent, whether or not a party,
has a privilege to refuse to disclose, and to prevent another from disclosing,

a penitential comrmnication if he claims the privilege.

105%. Privilege of priest.

103k. Subject to Section 912, a priest, whether or not a party, has
a privilege to refuse to disclose a penitential communicetion if he claims

the privilege.

Article 9. Official Information and Identity of Informer

1040. Privilege for official information.

1040. (a) As used in this section, "officiel information" means
information not open, or theretofore officially disclosed, to the public

acquired by a public employee ir ihe course of his ‘uly.

(b) 4 public entity (including the United States) has a privilege to
refuse to disclose official information, and to prevent such disclosure by
anyone who has acquired such information in a manrer authorized by the public
entity, if the privilege is claimed by a person authorized bv the public
entity to do so and:
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{1} Disclosure is forbidden by 21 Act of the Congress of the United
States or & statute of this State: or

(2} Disclosure of the information is against the public interest
because there is a pececsity for preserving the confidentizlity of the
information that outweighs the necessity for disclosure in Lhe interest of
justice; »ut no privilege may be claimed under this parasraph if any person
authorized to do so has consented that the informztion Le disclosed in the
proceeding. In determining whether disclosure of the information is against
the public interest, the interest of the public entity as = party in the

outcome of the proceeding mey not be concidered.

10kl. Privilege for identity of informer.

1041, (a) A public entity (including the United States) has a
privilege to refuse to disclose the identity of a person who has furnished
information as provided in subdivision (b) purporting to disclose a violation
of a law of this 3tate or of the United States, and to prevent such disclosure
by anycne who has acquired such information in a manner authorized by the
public entity, if the privilege is claimed by a person authorized by the
public entity to do so and:

(1) Disclosure is forkidden Ly an Act of the Congress of the United
States or a statute of this State; or

{2} Disclosure of the identity of the informer is ggainst the public
interest because there is a recessity for preserving the confidentiality
of his identity that outwaighs the necessity for disclosure in the interest
of justice; but no privilege may be claimed unler this paragraph if any
person authorized to do so has consernted that the identity of the informer
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be disclosed in the proceeding. In determining whether disclosure of the
identity of the informer is =zrainct the pullic interest, the Interest of
the public entity as a party in the outcome of the proceeding may not be
considered.

{b) This section applies only if the informstion is furnished by the
informer directly to a law enforcement officer or to a rzpresentative of an
administrative agency charged with the administration or enforeement ol the
lay zileged to be vioclated or is furnished by the informer to another for
the purpose of transmittal to such officer or representative.

(c) There is no privilege under this section if the identity of the

informer is known, or has been officiclly revenled, to the public.

1042. Adverse order or finding in certzin cases.

1042, {a) Except where disclosure is forbidden Ly an Act of the
Congress of the United States, if a claim of privilege under this article
by the State or 2 public entity in this State is sustained in a criminal
proceeding or im a disciplinary proceeding, the presiding officer shall
make such order or finding of fact adverse to the public entity bringing
the proceeding as is appropriate upon any issue in the proceeding to which
the privileged informeticn is materiel.

{b) Hotwithstanding subdivision {a), where a sesrch is made pursuant
to a warrant valid on its face, the public entity bringing s criminal pro-
ceeding or a disciplinary proceeding is not recuired to reveasl official
information or the identity of the infcrmer to the defendant in order to
establish the legality of the search and the admissitbility of the evidence

obtained as & result of i+t.
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Irticle 10. Political Vote

1050. Privilege to protzct secrecy of vote.

105C¢. If ke claims the privilege, o person has a privilege to refuse
to disclose the tenor of his voite at a public election where the voting is
by secret ballot unless he voted illegally or he previously made an unprivileged

disclosure of the tenor of his vole.

Article 11. Trade Secret

1060. Privilege to protect trade secret.

1060. If he or his agent cr cuployee clalms the privilege, the owner
of « trade secret has a privilege o refuse to disclose the secret, and
tc prevent another frem disclosing i if the allcvance of the privilege

k)

will not tend to coneceal fraud or otherwise work la usiice.

Article 12. Newsmen's Privilege

1070. "Hewsman" defined.

1070. As used in this article, "newszan' means a perscn directly
enzaged either in the procurement of nsws for publicaticn, or in the publi-
3 b P P

cavion of news, by news media.

1071. "News media" defined.

1071. As used in this article, "news media" means newspapers, press
assoclations, wire services, and radio and television.
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1072

1072, Newsmen's privileze.

1072. A newsmen has a privilege to refuse to disclose the source
of news procured Tor puclication and published by revs ncdia, unless
the source has been disclosed previcusly or the discleosure of the source

isc required in the public interesu.
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DIVISION 8. PRIVILEGES

§ 900
Comrent. Section 900 mekes it clear that the definitions in Sections
901-905 apply only to Division 8 (Privileges) and thal these definitions are not
applicable where the context or langeage of a partlicular section in Division
8 requires that a word or phrase used in that section be given a different
meening, The defioitione conbained in Diwipion 2 {commencing with Section
100) apply to the entire code, including Divieion 8. Definitions applicable

only to a partiecular article are found in that article.

§ 901
Comment. "Civil proceeding" includes not only a civil action or

proceeding, but also any nonjudicial proceeding that is not a criminmal

proceeding. See Sections §02 and 905.

§ g02

Commenti. The definition of "ecriminal proceeding” includes not only a
“eriminal seticn" (defined in Section 130) but slse a proceeding by
accusation for the removal of a public officer under Govermment Code Section
3060 et seq.

The definition of "criminal action" in Section 130 includes ancillary
proceedings, such ns writ proceedings to test the sufficiency of the evidence
underlying an indictment or information or to attack a judgment of conviction.
These proceedings are incluced in the definition so that the rules of privilege

in such proceedings will be the same ae they are in the criminal action itself.

§ 903
Comment. The definition of "disciplinary proceeding” follows the defini-
tion of the kind of proceeding initiated by accusaticn in Governmment Code See-

tion 11503. The Govermment Code definition hae been modified to make it clear
=T -
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that Sectlon 903 covers not only license revocation aind suspension proceedings,
but also persomnel disciplirary proceedings. "Disciplinzry proceeding” does
not include, however, a proceeding by accusation for the removal of a public

officer under Government Ccde Section 3050 et seq.

(2]

304

Comment. "Presiding officer" is defined so that referenée may be made to’
the person who makes rulings on questions of privilege in ncnjudleisl proceed-
ings. The term includes arbitrators, hearing officers, referees, and any other

person who is-authorized to make rulings on claims of privilege. I%, of course,

includes the judge or other person presiding in a judicial proceeding.

§ 905
Comment. "Proceeding” is defined to mean all proceedings of whatever kind
in which testimony can be compelled by law to be given. It includes eivil and
criminal actions and proceedings, administrative-proceedings, legislative
hearings, grand jury proceedings, coroners' inguests, arbitration rroceedlngs,
and any other kind of proceeding in which a person can be compelled by law to
appear and give evidence. The delinition is broad because a guestion of

privilege can arise in any situation where a person can be compelled to testify.

§ 910
Comment. This section makes the rules of privilege applicable in ell pro-
ceedings in which testimony can be compelled. BSee definition of "proceeding” in
Section 905,
Most rules of evidence are designed for use in courts. Generally,
their purpose is to keep unreliable or prejudicial evidence from being presen-
ted to the trier of fact. Privilege rules, however, are different from other

rules of evidence. Privileges are granted for reasons of policy unrelated to the
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reliability of the irnformation that is protected by the privilege. As a
matter of fact, privileges have a practical effect only when the privileged
information is relevant to the issues in a pending proceeding.

Privileges arc granted tecouse it is nccessary to permit some information
to be kept confldential in order to carry out certain socially desirable
policies. Thus, for example, it is important to the attorney-client
relationship or the marital relationship that confidential commnications
made in the course of such relationships be kept confidential; and, to protect
such relationships, & privilege to prevent disclosure of such communications
is granted.

If confidentiality is to be effectively protected by 2z privilege, the
privilege must be recognized in proceedings other than judicial proceedings.
The protection afforded by a privilege would be illusory if a court were the
only place where the privilege could be invoked. Every officer with power
to issue subpoenas for investigative purposes, every administrative agency,
every local governing board, and many more persons could pry into the protected
information 1f the privilege rules were applicable only in judicial proceedings.

Therefore, the policy underlying the privilege rules requires their
recognition in all proceedings of any nature in which testimony can be com-
pelled by law to be given. Section 910 makes the privilege rules applicable
to all such proceedings. In this respect, it follows the precedent set in New
Jersey when privilege rules, based in part on the Uniform Rules of Evidence,
were enacted. See N.J. Laws 1560, Ch. 52, p. 452 (N.J. REV. STAT. §§ 24:84a-1
to 2A:84A-49),

Whether Section 910 is declarative of existing law is uncertain. MNo

California case has decided the question whether the existing judicislly
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recognized privileges are applicable in nonjudicial proceedings. By statute,
hovever, they have been made applicatle in all ggjudicatory proceedings
conducted under the terms of the Administrative Procedure Act. GOVT. CODE

§ 11513. And the reported decisions indicate that, as a general rule, privileges

are assued to be applicable in nenjudiclal proceedings. ©See, e.g2., McKnew

v. Superior Court, 23 Cal.2d 58, 12 P.2da 1 (1943); Ex parte McDonough, 170 Cal.

230, 149 Pac. 566 (1915); Board of Edue. v. Wilkinson, 125 Cal. App.2d 100, 270

P.2d 8 (1954); In re Brums, 15 Cal. App.2d 1, 58 Pp.2d 1318 (1936). Thus,
Section 910 appears to be declarative of existing practice, but there is no
suthority as to whether it is declarative of existing law. Its enactment
will remove the existing uncertainty concerning the right to claim a privilege

in a nonjudicial proceeding.

§ 911
Comment. No new or common law privileges can be recognized in the absence of

statute. The section codifies existing law. See Chronlcle Pub. Co. v. Superior

Court, 5% C.2d 548, 565, 7 Cal. Rptr. 109, , 354 P.24 637, (1960);

Tatkin v. Superior Court, 160 Cal. App.2d 745, 753, 326 P.2a 201, (1958);

Whitlow v. Superior Court, 87 Cal. App.2d 175, 196 P.2d 590 (1948). See

also 8 WIGMORE, EVIDENCE, § 2286 ( }; WITKIN, CALIFORNIA EVIDENCE
Lha (1958).

§ 012
Comment. This section covers in some detail the matter of waiver of a

privilege to protect the confidentiality of a privileged communication.

Subdivision {a). Subdivision (a) states the general rule with respect

to the manrer in which a privilege is walved: PFailure to claim the privilege

where the holder of the privilege has the legal standing and the opportunity
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to claim the privilege constitutes a waiver. Tiais seems to te the existing

law. BSee City apd County of Soa Francisco v. Superior Court, 37 Cal.2d 227,

233, 231 P.2a 26, 26 (1951); Llssak v. Crocker Estate Co., 119 Jal. 442, 51

Pac. 688 (1897). There is, however, at least one case that is out of harmony

with this rule. People v. Kor, 129 Cal. App.2d 436, 277 .24 94 (1954)

(defendant's failure to claim privilege to prevent = witness from testifying
as to a commnication between the defendant and his attorney held not to
waive the privilege to prevent the attorney from similarly testifying).

Subdivision {b}. A waiver of the privilege by a2 joint holder of the

privilege does not operate to waive the privilege for any of the other join®

holders of the privilege. This ccdifies existing law. See People v. Kor,

129 Cal. App.2d 436, 277 P.2d 94 {1954) (at the time of the communication,
the attorney was acting for both the defendant and the wituess who testified);

People v. Abair, 102 Cal. App.2d 765, 228 P.2d 336 {1951).

Subdivision (c). A privilege is not waived when a revelation of the

privileged matter takes place in another privileged communication. Thus,

for example, a person does not waive his attormey-client privilege by telling
his wife in confidence what it was that he told his attorney. HNor does a
person waive the maritel communication privilege by telling his attorney in
confidence what it was that he told his wife. And a person does not waive

the sttorney-client privilege as to a communication related to another
attorney in the course of a separate relationship. A privileged communication
should not cease to be privileged merely because it has been related in the
course of another privileged commmunication. The concept of waiver 1s based
unon the thought that the holder of the privilege has abandoned the secrecy to

which he is entitled under the privilege. Where the revelation of the privileged
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matter takes place in another privileged corrmunication, there has not been
such an abandonment of the secrecy to whieh the holder is entitled to deprive
the holder of his right to maintein further secrecy.

Subdivision (4). Subdivision (@) is designed to maintain the confidentiality

of communications in certain situations where the communications are disclosed
to others in the course of accomplishing the purpose for which the commnicant
was consulted. For example, where a confidential communication from a client
is related by his attorney to a physician, appraiser, or other expert in order
to obtain that person's assistance so that the attorney will te better able

to advise his client, the disclosure is not a waiver under this section. Nor
would a physician's or psychotherapist's keeping of confidential records, such
as confidential hospital records, necessary to diagnose or treat a patient be
a waiver under this section. Communications such as these, when made 1in con-
fidence, should not operate to destroy the privilege even when they are made
with the consent of the client or patient. Here, again, the privilege holder
has not evidenced any abandonment cf secrecy. Hence, he should be entitled

to maintain the confidential nature of his communications to his attorney or
physician despite the necessary further diselosure. With respect to the
interrelationship of the lawyer-client privilege with the physician-patient
and psychotherapist-patient priviieges in cases where the same person is both

client and patient, see Comment tc Section 962.

% 013
Comment. This section deals with the comments that may be made upon, and

the inferences that may be drawn frem, an exercise of a privilege.

Subdivision (a). ilo comment may be made on the exercise of a privilege

and the trier of fact may not draw uny inference therefrom. Except as noted
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below, this probably states previously exicting law. See Fecple v.
Wilkes, 44 Cal.2d 679, 284 p.2d 481 (1955). In addition, the court is
required, upon request, to instruct the Jjury that no presumption arises
ard that no inferénce is to te drewn from the exercise of a privilege.
If ccmment could be made on the exercise of & privilege and adverse
inferences drawn therefrom, the protection afforded by the privilege
would be largely negated.

Subdivision {b). This subdivision indicates the extent of permissible

corment concerning the failure or refusal of a defendant in a criminal case

to explain or deny the evidence against him. The subdivision restates existing
law. CAL. CONST., Art. 1, § 13; PEFAL CODE § 1323 (superseded by Evidence Code).
The cases interpreting Section 13 of Article 1 of the Constitution have made it
clear that it is the defendant's Tailure to explain or deny the evidence againsti
him, not his exercise of any privilege, that may be commented upon and con-

sidered. See e.g., People v. Acdamson, 27 Cal.2d 478, k88, 165 P.24 3, 8

(1946) aff'd sub nom., Ademson v. California, 332 U.S. 46 (1947). Unfavorable

inferences, if any, gay be drewn only from the evidence in the case against
him. No inferences may be drawn from the exercise of privileges.

Subdivision (c¢). This subdivision provides a rule for civil cases

equivalent to that applicable in criminal cases under subdivision (b).

Although language may be found in California cases suggesting that inferences
may be drawn from the claim of privilege itself, subdivision (b) declares what
appears to be the existing law that is applicable to civil cases when a party
invokes a privilege and refuses to deny or explain evidence in the case against

him. See discussion in Tentative Recommendation and a Study Relating to the

Uniform Rules of Evidence (Article V. Privileges), 6 CAL. LAW REVISION COMM'R,

REP., REC. & STUDIES, 374-377, 523 (1964).
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Subdivisions (a) and {c) together mey modify Califormia law to some

extent. In Nelson v. Southern Pacific Co., 8 Cal.23 648, &7 P.2a 682 (1937),

the Supreme Court held that evidence of a person's exercise of the privilege

against self-incrimination in a prior proceeding may be shown for impeachment
purposes if he testifies in an exculpatory manner in a subsequent proceeding.
The Supreme Court within recent years bas overruled statements in certain

eriminal cases declaring & similar rule. See People v. Snyder, 50 Cal.2d 190,

197, 32k P.2d 1, 6 {1958), overruling or dlsapproving several cases there cited.
Section 913 will, in effect, overrule this holding in the Nelson case, for
subdivision {a) declares that no inference way be drawn from an exerclse of

a privilege either on the issue of credibility or on any other issue, and
subdivision (¢) provides only that subdivision {a) does not preclude the
drawing of unfavorable inferences against a person because of his failure to
explain or deny the evidence against him. The status of the rule in the

Nelson case has been in doubt because of the recent holdings in criminal cases,
and Section 913 eliminates any remaining basis for applying a different rule

in c¢ivil cases.

§ o1b
Comment. Subdivision (a) makes it clear that the general provisions

{Sections 400 to 40G) concerning preliminary determinations on admissibility of

evidence are gapplicable when a determination is to be made whether or not a

priﬁilege exists, except that disclosure of inforration claimed to be

privileged may be required omly to the extent provided in Section 315.

Subdivision (b) is needed to protect persons cleiming privileges in

nonjuficial proceedings. Because nonjudicial proceecings are often conducted

by persons untrained in law, it is desirable to have a Jjudicial determination

-807-




C

Rev.~for July 1964 Meeting
of viether a person is required to clisclose informacion cloiued to te
privilceged before he runs the risik of being held in ccatempt for failing
to disclose such information. That the determinaticn of privilege in a

judicial preceeding is a question Too the judge is irell established

California law. See, e.g., Holm v. Superior Ccurt, 42 cal.2d 500,

267 P.2d 1025 (1954). sSubdivision (b}, of ccurse, does not apply to

any vody--such as the Public Utilitiec Comission--inat has constitutional
pover o impose punishment for contempt. See, 2.2., oiL. COMST., Art. XII,
§ 20, Tor does this subdivision apply teo witnesses before the State

Legiclature or its committees. See GOVT. CCODE §§ oloo-alaly,

§ 915
Comment. Section 915 provides that revelation of the information asserted to
be privileged may not be compelled in order to determine wvhether or not it
is privileged, for such a coerced disclosure would Itself wiolate the

privilege. This codifies existing law. OJee Collette v. Sarrasin, 184 cal. 283,

2868-289, 193 Pac. 571, 573 (1920).

An exception to the general rule of Seetion 915 is provided for informa-
tion claimed to be privileged under Section 1060 (irade secret), Section 10LO
(official information), Section 1CU1 (identity of an informer), or Section 1072
{ newsmen’s privilege). Because of the nature of these privileges, it will some-
times be necessary for the Judge to examine the information claimed to be priv-
ileged in order to balance the interest in seeing that justice is done in the
particular case against the interest in maintaining the secrecy of the information.
See cases cited in 8 WIGMORE, EVIDENCE § 2379, p. 812 n.6 (MclNaughton rev. 1961).

And see United States v. Reynolds, 345 U.8. 1, 7-11 {1953}, and pertinent dis-
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cussion thereof in 8 WIGMORE, EVIDENCE § 2379 (McNaughton rev. 1961). Even in

these cases, Section 915 provides edequate protection to the person claiming
the privilege: If the judge deterwines that he must ciamine the informa-
tion in order to determine whether it is privileged, the section provides
that it be disclosed in confidence to the judge and ¢ L.pt in

confidence if he determines the information is privileged. Moreover,

the exception in subdivision (b} of fecction 915 applies only when the

Judre of a court is ruling on the claim of privilege. Thus, in view of
subdivision (g) of Section 915, disclosure of the information cannot be

reguized, for example, in an administrative proceeding.

§ 916
Comment. Section 916 is needed to protect the holder of a privilege when he
is not available to protect his owm interest. For example, a third party--
perhaps the lawyer's secretary--msy have been present vhen a confidential
coamaunication to a lawyer was made. In the absence of both the holder
himself snd the lawyer, the secretary could be compelled to testify concerning

the communicetion if there were no provision such as Section 916 which

requires the presiding officer to recognize the privilege.

The errcneous exclusion of information pursuant to Section 916 ol the
rrownd that it is privileged might cmount to prejudiecial error. Om the other
hené., the erroncous failure to eclude information pursuant to Sectlon 916 would
not amount to prejudicial error. fCee Section 918.

“ection 916 apparently is declarative of the cxisting California law.

See People v. Atkinsom, LO Cal, 264, 285 (1870)(atiorney-client privilege).

S O9LT
Corment. A mumber of sections ﬁrbvide privileses for ccmmuniceaticons

"

mate "in confidence” in the course of certain relovionships. Although there

appear o have been no cases involving the question in California, the general
rule elsewhere is that such a ccmunication is presumed confidential and
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the psrty objecting to the cluim of privilege has the wden of showing that
the comsunication was not made in coniidence. See senerally, with respect
to the merital communication priviless, & WIGMCRE, iNIDENCE 7 2336

(Mcliaughton rev, 1961). See also Llsu v. United States, 340 U.S. 332,

333-535 (1951). In adopting by statute a revised version of the privileges
articie of the Uniform Rules of .vidence, New Jersey ircluded such a
provision in its statement of the lawyer-client privilege. W.J. REV. STAT.
§ 2.:048-20(3), added by W.J. Laws 1560, Ch. 52.

I7 the privilege claimant were required to shov “he communication was
made in confidence, in many cases he would be compelled to reveal the
subject matter of the communication in order to establish his right to

the privilege. Hence, Secticn 917 is included to establish s presumption

of confidentiality, if this is not already the existing lew in California.

See Sharon v, Sharon, 79 Cal. 633, 078, 22 Pac. 26, 40 {1889); Hager v.
Shindler, 29 Cal. 47, 63 (1865)(’Prima facie, all communications made by a
client to his attorney or counsel {in the course of that relationship] must

be regarded as confidential.").

§ 918

Corment. This section is consistent with existing law. BSee Pecple v.
Gonzales, 55 Cal. App. 330, 2Ch Pac. 1088 (1922), and discussion of similar

casesg cited in Tentative Beccmmendation and a Study Relating to the Uniform

Rules of Evidence (Article V. Privileges}, & CAL. LAW EEVISION CCMM'N, REP.,

REC. & STUDIES, 201, 525, note 5.
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¢ 919

Corment. Sectlon 919 protects a holder of a privilege from the detriment
that might otherwise be ceused when a judge erronecusly overrules a claim of
privilege and compels revelation of the privileged infcrmation. Though
Secuion 912 provides that such a ccerced disclosure does not waive a
privilege, it does not provide specifically that evidence of the prior
disclosure is inadmissible; Section 919 makes clear the inadmissibility of
such evidence in a subsequent proceeding.

wection 919 probably states existing Cslifornia law. ©See People v.
Abair, 102 Cal. App.2d 765, 228 P.2d 336 (1951)(prior disclosure by an
attorney held inadmissible in a later proceeding where the holder of the
privilege had first opportunity to ovject to attorney's testifying); People

(:: v, Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954). Hovever, there is little case

authority upon the proposition.

§ 920
Comment. Some of the statutes relating to privilege are found in other codes
and are continued in force. See, ¢.3., PENAL CODE 3. 260h and 2661 ( making
the marital communications privilege inapplicable i1 prosecuticns for
pimping and pandéring, respectively), Section 920 makes it clear that
notiing in this division makes privileged any informaticn declared by
statute to be unprivileged or makes unprivileged any information declared

by statute to be privileged.

§ 930

1:: Corment. Sectlon 930 resbates without substantive change the exleting Cali

£ o
ornia lav. CAL. CONST., Art. I, § 13; People v. Clark, 18 Cal.2d Lkg, 116 P.24
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56 (1941), People v. Tyler, 36 Cal. 522 (1869); People v. Talle, 111 Cal.

App.2d 650, 245 P.2d 633 (1952). Subdivision (b) states in statutory form
what the cases make clear, i.e., that a defendant in a criminal case can
be required to demonstrate his identifying characteristics so long as he

is not reauired to testify.

§ 940
Comment. Section 940 defines when a matter will incriminate a person
within the meaning of the privilege against self-incrimination.

Subdivision {a). Protection is provided against possible incrimination

under o federal law, but not under a law of ancther state or foreign nation.
The scope of the California privilese i3 not clear, for no decision has been
foun?d indicating wvhether or not Californis provicdes »rotcction agailnst
inerimination wder the laws of & scovercignty ciier than California The
inclusion of protection against pessible incriminciion under a federal law is
dosirvanple to give full meanianz to this privilege, for sll perscms subject to
California law are at the sare time subject to federal law. Morecver, the
United States Supreme Court recently held thet <lie privilege under the United
States Constitution rrovides sizmdlar rrotection in California procecedings.
[Cite Junc 196k U.5. Supreme Court casel. The civansion of protecticn to
inelude the law of sister states cr foreign netichs scems umvarranted.

Whether 8 matter is incriminating 1s not left to the uncontrolled dis-
cretion of the person invoking the privilege; the judee ultimately must
decide whether a matter is inecriminating. See Sections 402 and 404, 1In
meking this determination, the judge must consider not only the other matters
disclosed, but also the context of the question, the nature of the information
sought, and many other pertinent factors. See subdivisions {a) and (c).

The privilege 18 not available to protect = percon from civil--as opposed
to criminsl--punishment. Thus, the privilege provides no protection against
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the disclosure of facts which might involve merely civil lisbility, economic

loss, or public disgrace. See WITKIN, CALIFORNIA EVIDENCE 518 (1958).

Subdivision (b). The roesibility of criminal conviction alone, whether

or not accompanied by punishment, is sufficient to warrant invocation of the
privilege. On the other hand, if a person has become permanently immine from
conviction for the crime, he no longer has the privilege. This codifies existing
law. "If, at the time of the transactions respecting which his testimony is
sought, the acts themselves did not constitute an offense, or, if, at the

time of giving the testimony, the acts are no longer punishable; if the statute
creating the offense has been repealed; if the witness has been tried for the
offense and acquitted, or, if convicted, has satisfied the sentence of the

law; if the offense is barred by the statute of limitstions, and there is no
rending prosecution against the witness, he cannot claim any privilege under
this provision of the comstitution, sipece his testirony could not be used
againet him in any eriminal case against himself, and consequently he is not

compelled to be a witness 'against himself.'" Ex parte Cohen, 104 Cal. 524,

528, 38 Pac. 36k4, 365 (1894).

Subdivision (c). Subdivisions (a) and (c) make it clear that other links

in the chain of incrimination need znot be disclosed before the privilege may

be invoked. For example, the witness may be aware of other matters which, when
taken in connection with the information sought, are a basis for a reasonsble
inference of the commission of a crime. The protection of the privilege would
be substantially impaired if such other matters had to be disclosed before the
privilege against self-incrimination could be invoked. In thieg respect,

Section 940 codifies existing-California-law See, c.g., People v. Reeves, 221

Cal. App.2d _ , __, 34 Cal. Rptr 815, 820 (1963); People v. Iawrence, 168 Cal.

App.2d 510, 516, 336 P.2d 189, 193 (1959); People v. McCormick, 102 Cal. App.2d

Supp. 954, 960, 228 P.2a 349, 352 (1951).
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§ gy

(::‘ Corment. Sections 9&0—9&8 set forth the pr1v1lege, derived from Article
I, Sectlon 13 of the Callfornla Constltutlon, of a person vhen testifying to
refuse to give 1nformat10n that might tend to incriminate him. This privilege
should be distinguished from the privilege stated in Section 930 (the privilege
of a defendant in a criminal case to refuse to testify at all).

In addition to the privilege under Sections 940-948, the witness alsoc has
a privilege under the United States Comstitution, and the United States Supreme
Court recently held that this privilege applies in state proceedings. [cite
June 1964 case].
Thus, in a particular case the witness may rely on the privilege provided
by the California Comstitution {codified in Evidence Code Sections 940-948),
on the privilege provided by the United States Congtitution, or on hoth of
these privileges.

(:: Because the privilege stated in Sections 9W0-948 is derived from the State
Constitution, it would exist whether or not Sections 9L0-9L8 were enacted.
Nonetheless, these sections are desirable in order to codify, and thus summerize
and collect in one place, a number of existing rules and prinéiples that other-
wise could be extracted only from a large amount of case material and statutes.

Section 941 states the privilege against self-incrimiration. Section 940
defines incrimination, and Sections 942-9U8 state the exceptions to the privilege
against self-incrimination.

Sections 941 limits the self-incrimination privilege to natural persons.

This limitation is existing law. Mclaine v. Superior Court, 99 Cal. App.24

109, 221 P.2d 300 {1950); West Coast etc. Co. v. Contractors!' etc. Bd., 72 Cal.

App.2d 287, 164 p.2a 811 {1945) (aictum).

C § ok2

Comment. Sections 942, 943, and 944 codify existing law. People v. Lopez,

60 Cal.2d ___, _ , 32 Cal. Rptr. 42k, 435-436, 36l P.2d 16, 27-28 {1963) (acte

mentioned in Sections 542 and 943 not privileged); People v. Duroncelay, 48
Sal
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cal.2d 766, 312 P.2d 690 (1957); People v. Haeussler, 41 cal.2d 252, 260 p.2d 8
(1953) (no privilege to prevent taking sarples of body fluids). Of course, noth-

ing in Sections 9h2-g9hl authorizes the violation of constitutional rights in re-
gard to the manner in which such evidence is obtained. See Rochin v. California,
342 U.g8. 165 (1951).

Section 943 makes it clear that a person can be required to demonstrate

his identifying physical characteristics even though such action may incriminate
him. Under Section 943, the privilege against self-incrimination cannot be
invoked against a direction that a person demonstrate his handwriting, or
speak the same words as were spoken by the perpetretor of a crime, or demonstrate
his manner of walking so that a witness can determine if he limps like the persocn
observed at the scene of a crime, and the like. This matter may be covered by
Section 942, but Section 943 will avoid any problems that might arise because
of the phrasing of Section 9k2. Also, Section 943 makes it clear that a
defendant in a crimingl case can be required to demonstrate his identifying
characteristics the same as any other person so long as he is not required to
testify in violation of Secticn 930.
§ 9k3
Comment. See Comment to Section 942,
§ gk
Comment. See Comment to Section 942,

§ 9k5

Copment. Bection 945 probably states existing law insofar as it denies the
privilege to en individual who would te personally incriminated by surrendering pub-

lic documents or books of a private orgenizetion in his posséssion. See Wilson v.

United States, 221 U.S. 361 (1911), and cases collected in Amnot., 120 A.L.R.

1102, 1109-12116 {1939). See alsc 8 WIGMORE, EVIDENCE § 2259b (McNaughton
rev. 1961). Although there apparently is no California case holding that an
individual has no privilege with respect to other types of property in his
custody but owned by another, the logic supporting the unavailsbility of the

privilege in this situation is persuasive.
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§ gko
Comment. Section 94¢ states existing law. A record that is actuelly kept pur-
suant to a statutory or regulatory requirement is not subject to the privilege if
the production of the record is sought in connection with the governmental

supervision and regulaticn of the business or activity. Shapiro v. United

States, 335 U.8. 1 (1948).

The cases have also held that public employees and persons engaged in
regulated activities may be required by statute or regulation to disclose
information relating to the regulated activity and may be disciplined for
failure or refusal to make the required disclosure, but .such cases have never
held that such persons have lost their privilege against self-incrimination.

See Shapiro v. United States, 335 U.S. 1 (1948). See also People v. Diller,

2L Ccal. App. 799, 142 Pac. 797 (191%). Public employees may be required to

make disclosures concerning their administration of public affairs and, under
scme circumstances, ray be discharged if they refuse to do so; but, under
Section 9&6, it is eclear that they do not swrrender e privilege ogainst self-
incriniration &6 a cordition of trelr employmert. GCYT. OOLE § 1C28.1; ELUC. CODE

§ 12955. See “hristal v. Police Commission, 33 Cal. App.2d 564, 92 P.2d 416 {1939).

§ A7
Comment. BSection G947 states existing law as found 1n Peral Code Section

1323 (superseded by Evidence Codc). See Pecple v. McCarthy, &8 Cal. App.2a 883,

200 P.2d 59 (1948). See also People v. O'Brien, 66 Cal. 602, & Pac. 695 (1885);

People.v. Arrighini, 122 Cal. 121, 54 Pac. 591 (1898).

§ 948
Comment. Section 948 provides a specific walver provision for the privilege
egainst self-incrimination. The general waiver provision in Section 912
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probably would be unconstitutional if applied to the privilege against self-
incrimination. Section 948 does not apply to a defendant in a criminal cage;
the extent of the walver by a deferdant in a criminal case is governed by
Section 9LT.

Under Section 943, the privilege against self-incrimination is waived only
in the same action or proceeding, not in a subsequent action or proceeding.
California cases interpreting Article I, Sectlion 13 of the California Comstitution
aprear to limit waiver of the privilege against self-incrimination to the

particular proceeding in which the privilege is waived. See Overend v. Superior

Court, 131 Cal. 26C, 63 Pac. 372 (19C0); In re Sales, 134 Cal. App. 54, 24
P.2d 916 (1933). A person can claim the privilege in a subsequent case even

though he waived it in a previous case. In re Sales, supra.

$ 950

Comment. '"Iawyer" is defined to include a person "reasonably believed by
the client to be authorized” to practice law. Since the privilege is intended
to encourage full disclosure by giving the client assurance that his communication
will not be discilosed, the client's reasonable belief that the person he is
consulting is an sttorney is sufficient to justify application of the privilege.
See 8 WIGMORE, EVIDENCE § 2302 {McNaughton rev. 1961}, and cases there cited
in note 1. See also McCORMICK, EVIDENCE § 92 {195k).

There is no requirement that the client must reasonably believe that the
lawyer is licensed to practice in a jurisdiction that recognizes the lawyer-
client privilege. Llegal transactions frequently cross state and national
boundaries and require consultation with attorneys from many different jurls-
dictions. The Californis client should not be required to determine at his
peril whether the jurisdiction licensing his particular lawyer recognizes the
privilege. He should be entitled to assume that the lawyer coneulted will
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maintain his conflidences to the same extent as would a lawyer in California.

) § 951
Comment. Under Section 951, the State, clties, ard other public entities
have a privilege insofar as communications made in the course of the lawyer-
client relationship are concerned. This ccdifies existing law. See Holm v.

Superior Court, 42 Cal.2d 500, 267 P.2d 1025 (195%). In addition, such

unincorporated organizations as labor unions, social clubs, and fraternal
societies have a lawyer-client privilege when the organization (rather than

its individuel members) is the client. See Section 175, defining "person."

§ 952

Comment. "Confidential communication between client and lawyer" 1s used to
describe the type of communications that are subject to the lawyer-client
privilege. In accord with existing California law, the comminication must be
in the course of the lawyer-client relationship and must be confidential. See

City and County of San Francisco v. Superior Court, 37 Cal.2d 227, 234235,

231 P.2d 26, 29-30 (1951).

Confldential communications also include those made to third parties,
such as accountants or similar experts, for the purpose of transmitting such
information to the lawyer. Thus, the phrase, "reasonably necessary for the
transmission of the information," restates existing California law. See,

€.8., City and County of Sen Francisco v. Superior Court, supra, which involved

a communication to a physician., Although the rule of this case would be
changed by Sections 962 and 963 insofar as it applies to commnications to
physicians and psychotherspists consulted as such, Section 952 retains the
rule for other expert consultants. ({See Comment to Section 962.)} A lawyer

at times may desire to have g client reveal information to an expert consultant

and himself at the same time in order that he may adequately advise the client.
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The inclusion of the words "or the accomplishment of the purpose for which the
lawyer is consulted" makes it clear that these commanications, too, sre con-
fidential and within the scope of the privilege, despite the presence of the
third party. This part of the definition probably restates existing California

law. GSee Attormey-Client Privilege in California, 10 STAN, L. REV. 297, 308

(1958). See also Himmelfarb v. United States, 175 F.2a 924, 938-939 {9th Cir.

1949). See also subdivision (d) of Section 912 and Comment thereto.

The words "other than those who are present to further the interest of
the client in the comsultation" indicate that a commnication to a lawyer is
nonetheless confidential even though it is made in the presence of another
person, such as a spouse, buslness associate, or Jjoint client, who is present
to aid the consultation or to further their common interest in the subject of

(:: the consultation. These words nmay change previocusly existing Califormia law,
for the presence of a third person sometimes has been held to destroy the con-
fidential character of the consultation, even where the third person was
present because of his concern for the welfare of the client. See Attorney~

Client Privilege in California, 10 STAN, L. REV. 297, 308 (1958), and authorities

there cited in notes 67-71.

For comparable sections, see Section 992 (physician—patient privilege) and

Section 1012 (psychotherapist-patient privilege).

§ 953
Comment. Under subdivisions (a) and (b), the guardian of the client is the
holder of the privilege if the client is incompetent, and an incompetent client
becomes the holder of the privilege when he becomes competent. For example,
<:j if the client is a minor of 20 years of age and he or his EuArdian vonsulbe
the attorney, the guardian under subdivision (b) is the holder of the privilege

until the client becomes 21; thereafter, the client himeself is the holder of
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the privilege. This is true whether the guardian consulted the lawyer or the
minor himself consulted the lawyer. The present California law is uncertain.
The statutes do not deal with the problem and no appellate decision has
discussed it.

Under subdivision (c), the persomal representative of the client is the
holder of the privilege when the client is dead. He may either claim or waive
the privilege on behalf of the deceased client. This ray be a change in
California law. Under existing law, it seems probable that the privilege
survives the death of the client and that no one can weive it after the

client’s death. See Collette v. Sarrasin, 184 Cal. 283, 289, 193 Pac. 571,

573 (1920). Hence, the privilege aprarently ls recognized even though it
would be clearly to the interest of the estate of the deceased client to
wailve 1t. Under Section 953, however, the personal representative of a
deceased client may walve the privilege when it is to the advantage of the
estate to do so. The purpose underlying the privilege--to provide a client
with the assurance of confidentiality--does not require the recognition of
the privilege when to do so is detrimentel to his interest or to the interests
of his estate.

Under subdivision (d), the successor, assign, trustee in dissolution, or
any other similar representative of a corporation, partnership, association,
or other organization that has ceased to exist is the holder of the privilege
after these nonpersonsl clients lose their former identity.

The definition of "holder of the privilege" should be considered with
reference to Section 954 (specifying who ean claim the privilege} and Section
912 (relating to walver of the privilege).

For somewhat comparable sections, see Section 993 (physician—patient

‘privilege) and Section 1013 (psychotherapist-patient privilege).
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§ 95k

Comment. Section 954 is the basic statement of the lawyer-client privilege.

Exceptlones to the privilege are stated in Sections 956.96),

Privilege must be claimed. Section 954 is based upon the premise that

the privilege must be claimed by a person who is authorized to claim the
privilege. If there is no claim of privilege by a person with authority to
make the claim, the evidence is admissible. Section 954 sets forth the persons
authorized to claim the privilege, and, under Section 916, the presiding officer
is required to exclude & confidential attorney-client communiecation on behelf of

an absent holder.

Since the privilege is recognized only when claimed by or on behalf of
the holder of the privilege, the privilege will exist only for so long as there
(:: is & holder in existence. Bence, the privilege ceases to exist when the client's
estate is finally distributed and his personal representative discharged. This
is apparently a change in California law. Under the existing law, it
seems likely that the privilege continues to exist after the client's death

and no one has authority to waive the privilege. ©See Collette v. Sarrasin,

supra, 184 Cal. 283, 193 Pae. 571 (1920). See also Paley v. Superior Court,
137 Cal. App.2d 450, 290 P.2d4 617 (1955}, and discussicn of the analogous
situation in connection with the physiclan-patient privilege in Tentative

Recommendation and a Study Relating to the Uniform Rules of Evidence (Article

V. Privileges), 6 CAL. IAW REVISION COMM'N, REP., REC, & STUDIES, 201, 408

410 (1964), Although there is good reason for maintaining the privilege while
the estate is belng administered--particularly if the estate is involved in
litigation-~-there is little reason to preserve secrecy at the expense of justice
(:: after the estate is wound up and the representative discharged. Thus, the better
policy is to terminate the privilege upon discharge of the clieant's personal

representative.
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_evsons entiltled So claim the tovivilere, Undew Semlivizien ., the

fu

“holéer of the privilese" may claim the privilege. Urder subdivision (b), persons
(::' asuthorized to do so by the hclder may claim the privilege. Thus, the guardian,

the client, or the personal representative--when the "holder of the privilege'--

may auvthorize another person, such as his attorney, to claim the privilege. Under

subdivision (c¢) and Section 955, the lawyer must clainm the privilege on behalf of

the client unless otherwise instructed by a person aushorized to permit disclosure.

See BUS. & PROF. CODE § 6068(e).

"Egvesdroppers.” Under Section 554, the lawyer-client privilege can be asser-

ted to prevent anyone from testifying to a confidential communication. Thus,
elients are protected against the risk of disclosure by eaveséroppers and other
wrongful interceptors of confidential ccmmmnications between lawyer and client.
Probably no such protection was provided prior to the enactment of Penal Code

Sections 6531 (enacted in 1957) and 53] {enacted in 1¢63). See People v. Castiel,

<:: 153 Cal. App.2d 653, 315 P.24 T9 (1957). See also Attorney-Client Privilege in
California, 10 STAN. L. REV. 297, 310-312 (1958), and cases there cited in note 8L,
Penal Code Sectlon 653 makes evidence obtained vy electronic eavesdropping or
recording in violation of the section inadmissible in "axy judiciasl, administrative,
legislative, or other proceeding." The section also provides a criminal penaliy
and contains definitions and exceptions. Penal Code Section 6531 makes it & felony
to eavesdrop upon a conversation between & person in custody of a public officer
and that person's lawyer.
Section 954 is consistent with Fenal Code Sectlons 6535 and 653i but provides
broader protect’cn for it includes auy form of eavesiropping or wrongful inter-
ception of confidential communications between lawyer and client, Section 954,
1jke the Penal Code sections, represents sound policy. Mo one should be able %o
use tpe fruits of such wrongdoing for nls own advantase oy using them as evidence.
! (:: The use of the privilege to prevent testlmony by eavesdroppers and other wrongful

: interceptors does not, however, affcct the rule thet the making of the communication
l under circumstances where others could easily overhear is evidence that the

elient did not intend the communication to be confidential. See Sharcon v. Sharon,

70 n=1 . A33 A77. 22 Pac, 26, 39 (188¢]. 2820
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Comparable sections. For sections comparable to Section 954, see Section

994 (physician-patient privilege)} and 101k (psychotherapist-patient privilege).
<:: § 955
Comment. When authorized under subdivision {c¢) of Section 95%, the lawyer
mst claim the privilege on behalf of the client unless otherwlse instructed by
a person authorized to permit disclosure. Compare EUS. & PROF. CODE § 6068(e).
Sections comparable to Section 955 are Section 995 (physician-patient privilege)
and Section 1015 (psychotherapist-patient privilege).
§ 956
Comment. The privilege does not apply vhere the legal service was sought
or obtained in order to enable or aid anyone to commit or plan to commit s
crime or to perpetrate or plan to perpetrate a fraud. California recognizes

this exception. Abbott v. Superior Court, 78 Cal. App.2d 19, 177 P.2d 317

(1947). Compare Nowell v. Superior Court, 223 Cal. App.2d s 36 Cal. Rptr.

21 {(1963). See Section 981 {confidential marital communications privilege),

Section 997 (physician-patient privilege), and Section 1018 (psychotherapist-

patient privilege) for somewhat similar exceptlons.

§ 957
Comment. The privilege does not apply cn an lssue between parties all of

whom claim through a deceased client. Under existing California lew,

all pust claim through the client by testate or intestate succession in
order for the exception to be applicable; a claim by inter vivos transaction

apparently is mnot within the exception. Paley v. Superior Court, 137 Cal.

App.2d 450, 460, 290 P.2d 617, 623 (1955). Section 957 includes Imter vivos
transactions within the exceptlon.
The traditional exception between claimants by testate or intestate
succession ig based on the theory that the privilege is granted to protect
<::j the client's interests against adverse parties and, since claimants in
privity within the estate claim through the client and not adversely, the

client presumably would want his cormunications disclosed ir litigation
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between such claimants in order tiat his desires in regard to the disposition

of his estate might be correctly ascertained and carried out. Yet, there

is no reason to suppose, for exemple, that a client's interests and desires
are not represented by a person claiming under an inter vivos transaction--
e.g., a deed--executed by a client in full possession of his faculties while
those interests and desires are necessarily represented by a claimant under

& will executed while the claimant's mental stability was dubicus. Therefore,
there 1s no basis in logic or policy for refusing to extend the exception to
cases where one or more of the parties is claiming by inter vivos transaction.

See the discussion in Tentative Recormendation and a Study Relating to the

Uniform Rules of Evidence (Article V. Privileges), 6 CAL. IAW REVISION COMM'N,

REP., REC. & STUDIES 201, 392-396 {1964).
ror similar exceptions, see Section 984 (confidential marital commmunica-
tions privilege), Section 1000 (physician~patient privilege), and Section
(:: 1019 {psychotherapist-patient privilege).
§ 956

Comment. The breach of duty exception stated in Section 958 has not been

recoghized by a holding in any California case, although a dictum in one opinion

indicates that it would be. Pacific Telephcne and Telegraph Co. v. Fink, 141 Cal.

App.2d 332, 335,296 P.23@ 843, 845 (1956). This exception is provided because 1t
would be unjust to permit a client to accuse his attorney of & breach of duty
and to invoke the privilege to prevent the attorney from bringing forth evidence
in defense of the charge. The duty involved must be one arising ocut of the
lawyer-client relationship, e.g., the duty of the lawyer to exercise reascnable
diligence on behalf of his client, the duty of the lawyer to care falthfully
and account for hie client's property, or the client's duty to pay for the
lawvyer's services.

<:: For similar exceptions, see Section 1001 (physician~patient privilege) and
Section 1020 (psychotherapist-patient privilege)}.
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(:: § 959

Corment. The exception stated in Section 959 is confined to the type of
cormunication about which ore would expect an attesting witness to testify. Merely
because an attoruey acts as an abtesting witness should not destroy the lavwyer-
client privilege as to all statements made concerning the decuments attested;
but the privilege should not prohibit the lawyer from performing the duties
expected of an attesting witness. Under existing law, the attesting
witness exception has been used as & device to obtain information from a lawyer
relating to dispositive instruments when the lawyer receives the information
in his capacity as a lawyer and not merely in his capecity as an attesting

vwitness. See generally In re Mullin, 110 Cal. 252, 42 Pac. 645 (1895).

Although the attesting witness exception stated in Section 959 is limited
to information of the kind to which one would expect an attesting witness to
testify, there is merit in meking the exception applicable to all dispositive
instruments. One would normally expect that a client would desire his lawyer
to commnicate his true intention with regard to a dispositive instrument if
the instrument itself leaves the matter in doubt ané the client is deceased.
Accordingly, two additionml exceptions--Sections 960 and 961--are provided
relating to dispositive instruments generally. Under these exceptions, the
lawyer--whether or not he is an attesting witness-~is able to testify concerning
the intention or competency of a deceased client and is able to testify to
communications relevant to the validity of varicus dispositive lnstruments
that have been executed by the client. These exceptions have been
recognized .by the California decisions only in cases where the lawyer is an

dttesting witness.
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§ 960

Comment. See CQomment to Section 959. Comparable gections are Section
1002 (physician-petignt privilege) and Section 1021 (psychotheraspist-patient
privilege).
§ 961
Comuent. See Comrent to Section 959. Comparable gsections are Section

1003 (physician-patient privilege) and Section 1022 (psychotheraplst-patient

privilege).
§ 962

Comment. The exceptions provided by Sections 962 and 963 make the lawyer-
client privilege inapplicable to protect a communication between the lawyer's
client and e plysiclan cr psychiotheraplst consulted es such 1f the communication is

not independently privileged under the physician-patient privilege or psychother-
epizi~-client privilege. This changes previcusly crnisting Califcrnis law. In

City and County of San Francisco v. Superior Court, 37 Cal.2d 227, 231 P.2d

26 (1951), the court held that, even though a client's commrunication to a
physician was not privileged under the physician-patient privilege, the
communication nevertheless was privileged under the lawyer-client privilege
because the purpose of the client's consultation with the physician was to
assist the lawyer in preparing the client's lawsuit. The broader implications
of this decision in regard to a conduit theory of communications between client
and lawyer are not affected by the exceptions stated in Sections 962 and 363,
for it is clear under Section 95k that either the client or the lawyer may
comminicate with each other through agents. However, in the specific situations
covered by Sections 962 and 963--commnications between a client and a physician
or psychotherapist consulted as such--other statutory provisions spell out in
detail the conditions and circumstances under which communications to physicians
(Sections 990-1006) and psychotherapists (Sections 1010-102k4) are privileged.
Where a client's communication to either of these persons is not protected by
the privilege granted these relationships, there is no reason to protect the

commmnication by applying a different privilege in circumvention of the policy

expressed in the privilege that ought to be applied. The admlssibility of
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relevant evidence bearing upon substantive issues in a given case should not
.(:: be determined on the basis of whether a lawyer is consulted before a client
sees hig physician or ngychotherapist for diagnosis or treatment. .Noté, however,
that a commnication by the lawyer to the physician or psychotherapist 1s not

within the exceptions stated in Secticns 962-963. See Sectioan 912{4) and
Corment thereto.
§ 963

Comment. - See Comment to Scetion 962.

§ o6k

Comment. This section states existing law. FEarris v. Harris, 136 Cal.

379, 69 Pac. 23 (1902).

§ 97C
Comment:; Ucnder this article, a married person has two privileges: (1) a priv-

ilege not to testify ageinst his spouse in any proceeding {Section 970)and (2) a

(:}‘ privilege not to be called as & witness in any proceeding to which his spouse

is a party (Sectlion 971).

The privilege not to testify is provided by Section 370 because compelling
& married person to testify against his spouse would in many cases seriously
disturd if not completely disrupt the marital relationship of the persons
involved. BSociety stands to lose more from such disruption than it stands
to gain from the testimony which would be made available if the privilege
did not exist.

The privilege is based in part on a 1956 recommendation and study made

by the Commigsion. See Recommendation and Study Relating to The Marital "For

and Against" Testimonial Privilege, 1 CAL. 1AW REVISION CCMM'N., REP., REC. &

STUDIES, Recommendation and Study at F-1 (1957).
(::: For a discussiogl. of the law applicable under Code of Civil Procedure
Section 1881(1) and Penal Code Sectiocn 1322, both of which are superseded by the
Evidence Code, see the Comment to Code of Civil Procedure Section 1881. |
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§ 271

Corment. The privilege of a rmarried person not to be called as a witness
against his spouse is scmevwhat similar to the privilege given the defendant in a
eriminal case under Section 930. This privilege is necessary to avoid the
prejudicial effect, for example, of the prosecution calling the defendant's
wife as a witness, thus forecing her to object before the jury. The privilege
not to be called does not apply, however, in a proceeding where the other
spouse is not a party. Thus, a married person may be called as & witness
in a grand jury proceeding, but he may refuse to answer a guestion that would

compel him to testify against his spouse because of the Section 970 privilege.

§ 972
Comment. The exceptions to the privileges under this article are similar
to those contained in Code of Civil Procedure Section 1881(1) and Peral Code
Section 1322, both of which are superseded by the Evidence Code; but the excep-
tions in this section have been made consistent with those provided in Article
5 (commencing with Section 980) of this chepter (the privilege for confidential
marital commnications). For comparable exceptions, see Comments to Sections

in Article 5 of this chapter.
§ 973

Ccrment. Subdivision {a). This sutdivision ccnteins a speciasl waiver pro-

vision fcr the privileges provided by this article. Under subdivision (a), &

married person who testifies in & proceeding to which his spouse is a_party
waives both privileges provided for in this article. Thus, for example, &
married person cannot call his spouse as a witness to give favorable testimony
and expect that spouse to invoke the privilege provided in Section 970 to
keep from testifying on cross-examipnation to unfavorable matters; nor can a

married person testify for an adverse party as to particular matters and
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invoke the privilege not to testify against his spouse as to other matters.
In any proceeding where a married person's spouse is not a party, the
privilege not to be called as a witness is not available and subdivision (a)
provides that the privilege not to testify agzinst a spouse is waived when

a person testifles esgainst his spouse in that proceeding. Thus, for example,

in a grand jury proceeding a married person may testify the same as any other
witness without waiving the privilege provided under Section 970 ec long as

he does not testify against his spouse.

Subdivision (b). This subdivision preciudes married persons from taking

unfair advantage of their merital status to escape their duty to give testimony
under Iccticn ¥%%, forgerly Code of {lvill Procedurs Scction 2055. It recog-
nizes a doctrine of walver that Las Tteen developed in tluc Colifornia esses.
Thus, for example, when sult 1s trought to set aside o cenveyance from husband
to wifc allegedly in froud of the hustand's creditors, both sncuses teing named

as defoendants, it has been held thet ceotiting up the conveyance in the answer as

a defense waives the privilege. Tgbiag v, Adames, 201 Cal. 689, 258 Pac. 568 (1927);

Schwartz v. Brandon, 97 Cal. App. 30, 275 Fac. 448 (1529). But cf. Marple v.

Jackson, 184 Cal. 411, 193 Pac. 940 (1920). And when hustard and wife are joined
as defendants in a quiet title action and essert a claim to the property, they

have been held to have waived the privilege. Hagen v. Silva, 139 Cal. App.2d

199, 293 P.2d 143 (1956). Similarly, when the spouses join as plaintiffs in
an action to recover damages to one of them, the cause of action being
cormunity property at the time the case was decided, each has been held to

bhave walved the privilege as to the testimony of the other. In re Strand,

123 Cal. App. 170, 11 P.2a &9 (1932). However, the privilege is available

to the plaintiff spouse who sues alone to recover for his personal injuries,
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even when the recovery would have been community property. Rothschild v.

Superior Court, 109 Cal. App. 345, 293 Pac. 106 (1930). But of. Credit Bureau

of San Diego, Inc. v. Smallen, 114 Cal. App.2d Supp. 83%, 249 P.2d4 619 (1952).

This rule has seemingly been developed to prevent a spouse from refusing to
testify as to matters which affect his own interest on the ground that such
testimony would alsc be "against'" his spouse under Code of Civil Procedure
Section 1881(1){superseded by Evidence Code). It has been held, however, that
a spouse does not waive the privilege by making the other spouse his agent, even

as to transactions involving the agency. Ayres v. Wright, 103 Cal. App. 610,

284 Pac. 1077 (1930).

§ 9€o

Comment. Who can claim the privilege. Under this section, both spouses

are the holders of the privilege and either spouse may claim it. Under existing
law, the privilege may belong only to the nontestifying spouse inasmuch as Code
of Civil Procedure Section 1881(1), superseded by Evidence Code, provides:

"[Wlor can either . . . be, without the consent of the other, examined 2s to any

commnication made by cne to the other during the marriage.” {Empbesis added.)
It is likely, however, that Section 1881(1) would be construed to grant the

privilege to both spouees. See generally In re De Neef, 42 Cal. App.2d 691,

109 P.2d 741 (1941). But see People v. Keller, 165 Csl. App.2d 419, L23-L2k,

332 P.2d4 174, 176 (1958)(dictum).

A gusrdian of an incompetent spouse may claim the privilege on behalf of
thaet spouse. However, when a spouse 1s dead, no one can claim the privilege
for him; the privilege, if it is to be claimed at all, can be claimed only by
or on behalf of the surviving spouse.

Termination of marriage. The privilege may be claimed as to confidential

conrmni cetions made during a marriage even though the marriage has terminated
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at the time the privilege is claimec. This states existing law. ~ copp CIV.

PROC. § 1881{1){superseded by Evidence Code); People v. Mullings, 83 Cal. 138, 23

Pac. 229 {1890). Free and open ccrmunication between spouses would be unduly
Inhibited 1f one of the spouses cculd be ccompelled to testify as to the nature
of such comminlcations after the termination of the marriage.

Favesdroppers. The privilege may he agserted to prevent testimony by

anyone. Thus, eavesdroppers may be prevented from testifying by a claim of

privilege. To & limited extent, tnis constitutes a ckange in California lawv.

See Ccmment to Section 954. See generally People v. Peak, 66 Cal.

App.2d 894, 153 p.2a 464 (194k); People v. Morhar, 78 Cal. App. 380, 248

Pac. 975 (1926); People v. Mitchell, 61 Cal. App. 569, 215 Pac. 117 {1923).

Pootection against eavesdroppers and other wrongiul interceptors is desirable,
fo no one should be able to usce the frults of sueh wrongdoing for his own
etvantage. The protection afforded against eavescroppers alsc changen the
exlsting lawv that permits ‘& third party to whem one of fhe

spouses had revealed a ccnfidential communication to testify concerning

it. People'v. Swaile, 12 Cal. Zpp. 192, 195-1G6, 107 Pac. 134, 137

(1509); Peeple v. Chadwick, b Cal. fpp. 63, 87 Fac. 38k (1906). See

also Wolfe v. United States, 291 U.3. 7 {193%). Under Section 912, such con-

duect would constitute a waiver of the privilege only as to the spouse who
makes the disclosure; the privilege weould remain intact as to the spouse not

conéenting t0 such disclosure.

§ 981
Comment. Section 981 sets forth an exception when the ccrmunication was

made to enable or aid anyone to commit or plan to commit a crime or fraud. This

exception does not appear to have been recognized in the California cases

dealing with this privilege. Nonetheless, the exception does not seem so

broad that it would jmpair the values the privilege 1s intended to preserve,
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and in many cases the evidence which would be admissible under this exception
will be vital in order to do Jjustlce between the parties to a lawsuit. Compar-
able sections are Section 956 (lawyer-client privilege), Section 997 (physician-

patient privilege), and Section 1018 (psychotherapist-patient privilege).

§ 982

Comment. Sections 982 and 983 express exlsting law. CCODE CIV. PROC.
§ 1881(1){superseded by Evidence Code). Commitment and competency proceedings
are undertaken for the benefit of the subject person. Frequently, virtuslly
all of the evidence bearing on a spouse's competency or lack of competency
will consist of communications to the other spouse. Therefore, inasmuch as
these proceedings are of such vital importance both to society and to the
spouse who is the subject of the proceedings, it would be undesirable to
permit either spouse to invoke a privilege to prevent the presentation
of this vital information.

Comparable sections are Section §72{a) (privilege not to be witness

against spouse) and Section 1004 {physician-patient privilege).

§ 983
Comment. See Comment to Section 982. Comparable sections are Section
972(b) (privilege not to be witness against spouse), Section 1005 (physician-

patient privilege), and Section 1023 (psychotherapist-patient privilege).

§ g8k

Conment. The excephtion for litigation between the spouses states existing
iaw. CODE CIV, PROC. § 1881(1) (superseded by Evidence Code). Section 984
extends the principle of the exception to simllar cases where one of the spouses

ie desd and the litigation is between his successor and the surviving spouse.
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See generally Estate of Gillett, T3 Cel. App.2d 588, 166 p.2a 870 (1946).

Somewhat comparable sections are Section 957 (lawyer-client privilege), Section
1000 (pbysician-patient privilege), and Section 1019 {psychotherapist-patient

privilege).

§ 985

Comment. Section 985 restates with minor variations an exception recog-
nized under existing law. CODE CIV. PROC. § 1881(1) (supereeded by Evidence
Code). BSections 985 and 986 together create an exception for all the proceedings
mentioned in Section 1322 of the Penal Code {superseded by Evidence Code).
Unlike the similar exception stated in Section 972(d}, the exception stated in
Section 985 applies without regard to whether the crimes mentioped in Section 985
are committed before, during, or after marriage. A comparasble exception is

provided by Section 372(d) (privilege not to be witness againet spouse)..

§ 986
Comment. See Comment to Section 985. A comparable exception is provided

by Section 972(c) (privilege not to be witness against spouse ).

§ 987

Comment. The exception in Section 987 does not appear to have been
recognlzed in any California case. Nonetheless, 1t is a desirable exception.
Wken 2 married person 1g the deferdant in a criminal proceeding and seeks to
introduce evidence which 1g material to his defemse, his spouse {or hies former
spouse) should not be privileged to withhold the informatlon. The privilege for
merital communicatlions is granted to enhance the confidential relationshilp
between spouses. Yet, nothing would seem more destructive of marital harmony
than to permit one spouse to refuse to glve testimony which is materisl to

establish the defense of the other spouse in g crimiral proceeding.
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§ 990

Comment. "Physician” is defined to include e person 'reasonably believed
by the patient to be authorized" o practice medicine. This changes existing
lew, which requires that the physician bte licensed. See CODE CIV. PROC. § 1881(4)
(superseded by Evidence Code). If this privilege is to be recognized, it
should protect the patient from ressocrable mistakes as to unlicensed practitioners.
The privilege also should be applicable to communications wade to & physician
authorized to practice in any state or nation. When a Californie resldent
travels outside the State and has occasion to visit a physician during such
travel, or where & physician from another state or nation participates in the
trestment of a person in Califcynia, the patient should be entitled to assume
that his communications will be given as much protection as they would be if he
consulted a California physician in California. A patient should not be forced
to inquire about the jurisdlctions where the physician is authorized to practice
medicine and whether such jurisdictions recognize the physician-patient privilege

before he may safely commmunicate to the physiclan.

§ 91
Comment. "Patlent" means a person who consults a physician for the purpose
of dlagnosis or treatment. This requirement is existing California law. ©BSee

McRae v. Erickson, 1 Cal. App. 326, 332-333, 82 Pac. 209, 212 (1905).

§ 992

Comment. The definition of "confidential communication” requires that the
information be tranemitted in confidence between & patient and his physician in
the course of the physician~-patient relationship. This reguirement retaine
existing law, except that it has been uncertain whether the doctor's statement
to the patient giving his diagnosis is covered by the privilege. See CODE CIV.

PROC. § 1881(L) (superseded by Evidence Code).
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Comparable sections are Section 952 (lawyer-client privilege) and Section

‘::f 1012 (psychotherapist-patient privilege).

§ 993

Comment. A guardian of the patient is the holder of the privilege if the
patient is incompetent. If the patient has a separate guardien of his estate
and a separate guardian of his person, elther guardian can claim the privilege.
The provision making the personal representative of the patient the holder of
the privilege when the patient is dead may change California law. Under the
existing law, the privilege may survive the death of the patient in some cases
and no one can waive it on tehalf of the patient. See the dlacussion in

Tentative Recommendation and a Study Relsting to the Uniform Bules of Evidence

(Article V. Privileges), 6 CAL. LAW REVISION COMM'N, REP., REC. § STUDIES, 201,

408-410 (196h).. Under Section 991, however, the personal representative of the
(:: petient has sutheority to claim or waive the privilege after the patlent's death.
The perscnal representative can protect the interest of the patient's estate in
the confidentiality of these statements and can walve the privilege when the
estate would benefit by waiver. And, when the pratient's estate has no interest
in preserving confidentiality, or when the estate has been distributed and the
representative discharged, the importance of providing complete access to infor-.

mation relevant to a particular proceeding should prevail over whatever remaining

interest the decedent may have had in secrecy.
This definition of "holder of the privilege" should be considered with Section

994 (specifying who can claim the privilege) and Section 912 (relating to waiver
of the privilege).

Compareble sections are Section 953 {lawyer-client privilege) and Section
1013 (psychotherapist-patient privilege).

§ 994
Comment. This section, like Section 95% {lawyer-client privilege), 1s
<:: tased on the premise that the privilege mist be claimed by & person who is
authorized to claim the privilege. If there is no claim of privilege by &

person with authority to meke the claim, the evidence is admissible. See

o Comments to Sections 993 and 95h.  _g35-
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The persons entitled to claim the privilege are specified. See Comments

0O

to Sections 993 and 954.

For the reasons irdicated in the Comment to Sectlon 954, an eavesdropper
or other wrongful interceptor of a communication privileged under this section
is not permitted to testify to the comminication. See Comment to Section a5k,

See generally Kramer v. Policy Holders Life Ins. Assn., 5 Cal. App.2d 380, 393,

42 P.2d 665, 671 (1935); Horowitz v. Sacks, 89 Cal. App. 336, 265 Pac. 281 {1928).

Comparable sections are Section 954 (lawyer-client privilege) and Section

1014 (psychotherapist-patient privilege).

§ 995

Comment. When authorized under subdivision (c) of Section 994, the
physician must claim the privilege on behalf of the patient unless otherwise
(::‘ instructed by a person authorized to permit disclosure. Comparable sectione are
Section 955 {lawyer-client privilege)} and Section 1015 (psychotherapist-patient

priviiege).

§ 996

Comrent. Section 996 provides that the privilege does not exist in any
proceeding in which en issue concerning the cordition of the patient has been
tendered by the patlent. If the patient himself tenders the issue of his
conditlion, he should do so with the realization that he will not be able to
withhold relevant evidence from the opposing party by the exercise of the physi-
cian-patient privilege. A limited form of this exceptlon 1s recognized by Code
of Civil Procedure Section 1881({L4) {superseded by Evidence Code) which mekes the
privilege inapplicable in personal Injury actlons. The exception in Section 996
also states previously existing California law in extending the statutory excep-

<:: tion to other situations where the patient himself has raised the issue of his
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condition. In re Cathey, 55 (al.2d 679, 12 Cal. Rptr. 762, 361 P.2d 426 (1961)

(prisoner in stete medical facility walved physician-patient privilege by vutting
his mental conditien in issue by application for habeas corpus). See also

City and County of San Francisco V. Superior Court, 37 Cal.2d 227, 232, 231 pP.2d

26, 28 {1951) {personal injury case).

Section 996 also provides that there is no privilege in an action brought
under Secticn 377 of the Code of Civil Procedure {wrongful death). Under Code
of Civil Procedure Section 1881{%) (superseded by Evidence Code), a person
suthorized to bring the wrongful death action may consent to the testimony by
the physiclan. As far as testimony by the physician 1s concerned, there is no
reason why the rules of evidence should be different in a case where the
patient brings the action and a case where someone else sues for the patient's
wrongful death.

Section 996 also provides that there 1s no privilege in an action brought
under Section 374 of the Code of Civil Procedure {parent's action for injury to
child). In this case, as in a case under the wrongful death statute, the same
rule of evidence should apply when the parent brings the action as applies vhen
the child is the plaintiff.

Section 1016 provides a comparable exception to the psychotherapist-patient
privilege.

§ 997

Comment. Whlle Section Yho provides that the lawyer-cileat PLivilcEs
does not apply when the communication was made to enable anyone to commit or
plan to commit a crime or a fraud, Section 997 creates an exception to the
physician-patient privilege where the services of the physician were sought

or obtained to enable or ald anyone to commit or plan to commit a crime or a
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tort, or to escape detection or amprehension after commission of & crime or
a tort. This difference in treatment of the physician-patient privilege stems
from the fact that persons do not ordinerily consult their physicians in regard
to matters which might subsequently be determined to be a tort or crime. On
the other hand, people often consult lawyers about precisely these matters.
The purpose of the privilege--to encourage persons to make complete disclosure
of their physical and mental problems so that they nay obtain treatment and
healing--is adequately served without broadening the privilege to provide a
sanctuary for planning or concealing crimes or torts. Because of the different
nature of the lawyer-client relationship, a similar exception to the lawyer-
client privilege would substantially impair the effectiveness of the privilege.
Whether this exception now existis in California has not been decided, but it
probably would be recognized in an sppropriate case in view of the similar court-
created exception to the lawyer-client privilege. See Comment to Section 956.
Somewhat comparable sections are Section 956 {lawyer-client privilege),
Section 981 (privilege for confidential marital commnications), and Section 1018

(psychotherapist-patient privilege).

§ 996

Comment. The privilege is not appliceble in a criminal prosecution.
This restates existing law. CODE CIV. PRCC. § 1881(4) (superseded by Evidence

Code). See also People v. Griffith, 146 Cal. 339, 80 Pac. 68 (1905). Inm

addition, Section 998 provides that the privilege may not be claimed in those
administrative proceedings that are comparable to criminal proceedings, i.e.,
proceedings brought for the purpose of imposing discipline of some sort.

Under existing law, this privilege is available in all administrative proceedings
conducted under the Administrative Procedure Act because it has been incorporated
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in Govermment Code Section 11513(c) by reference; tut it is not specifically
made available in administrative proceedings not conducted under the
Administrative Procedure Act because the statute granting the privilege in
terms applies only to civil actions. Section 998 sweeps away this distinction,
which has no basis in reason, and substitutes a distinction that has heen

found practical in judicial proceedings.

§ 999

Comment. Section 999 makes the privilege inapplicable in civil actions
to recover damages for any criminal conduct, whether or not felomious, on the
part of the patient. Under Section relating to hearsay, the evidence
admitted in the criminal trial would be admissible in a subsequent civil trial
as former testimony. Thus, 1f the exception provided by Section 999 did not
exist, the evidence subject to the privilege would be available in a civil
trial only if a criminal trial were conducted first; it would not be available
if the civil trial were conducted Tirst. The admissibility of evidence should
not depend on the order in which civil and criminal watters are tried. This
exception is provided, therefore, so that the same evidence is asvailable in the

civil case without regard to when the criminal case is tried.

§ 1C00
Comment. See discussion of corparable exception to the lawyer-client
privilege in Comment to Section 957. See alsc Section 984 (privilege for
confidential marital communications) and Section 1019 (psychotherapist-patient

privilege) for other comparsble exceptions.

_839_




Rev.-for July 1964 Meeting

§ 1001
Comment. See discussion of ccmparable exception to the lawyer-client
privilege in Comment to Sectiocn 358, Bection 1020 provides a comparable

exception to the psychotherapist-patient privilege.

§ 1002

Comment. Sections 102 and 1003 provide exceptions for communications
relevant to an issue concerning the valialty of any dispositive Instrument
executed by a now deceased patient or concerning his intention or competency
with respect to such instrument. Where this kind of issue arises, communications
mede to his physiclan by the person executing the instrument become extremely
important. Permitting these statements to be introduced in evidence after the
patient's death will not materially impair the privilege. Existing California
law provides exceptions virtually coextensive with those provided in Sectlons
1002 and 1003. CODE CIV. PROC. § 1861(4} (superseded by Evidence Code).

Sections 960 and §61 {iawyer-client privilege) and Sections 1021 and 1022

( peychotherapist-patient privilege) provide comparable exceptions.

& 1cod

Comment. See Comment to Section 10C2.

§ 1C0oL
Comment. The exception provided by Section 1COk covers not only
commitments of mentelly ill persons tut also covers such cases a8 the
appointment of a conservator under Probate Code Section 1751. In these cases,
the privilege should not apply tecause the proceedings are being conducted for
the benefit of the patient. In such proceedings, he should not have a privilege
to withhold evidence that the court needs in ordier to act properly for his
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wvelfare. There was no similar exception in previous California law. McClenahan
v. Keyes, 188 Cal. 574, 584, 206 Pac. 454, 458 (1922){dictum). But see 35 CPS.
CAL. ATTY. GEN. 226 (1960), regarding the unavailability of the present
phyeician-patient privilege where the physiclan acts pursuant to court appeoint-
ment for the explicit purpose of giving testimony. Section 982 provides a

comparable exception to the privilege for confidential marital communications,

§ 1c05
Corment. This exception is new to California law; but, when a patient's
condition is placed in issue by instituting such a proceeding, the patient should
not be permitted at the same time to withhold from the court the most vital
evidence relating to his condition. Comparable sections are Section 983 (privi-
lege for confidential marital communications) and Section 1023 (psychotherapist-
yatient privilege).
§ 1C05
Compent. Thils is a new exception not previously recognized by California
law; 1t is a desirable exception, however, because no valid purpose is served by
preventiﬁg the use of relevant information that is required to be reported and
made public. Section 1024 provides a comparasble exception to the psychotherapist-
patient privilege.
§ 1010
Comment. A "psychotherapist” is defined as any medical doctor or certified
psychologist. The privilege is not confined to those medical doctors whose
practice is limlted to psychiatry because many medical doctors who do not
specialize inh the field of psychiatry nevertheless practice psychiatry to a
certain extent. BSome patients cannot afford to go to specialists and must ottain
treatment from doctors who do not limit their practice to psychistry. Then, too,
because the line between orgenic and psychosomatic illness is indistinct, a

physician mey be called upon to treat both physical and mental or emoctional
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conditions at the same time. Disclosure of a mental or emoticnal problem will
of'ten be made in the first instance to a family physician who will refer the
patient to someone else for further specialized treatment. In all of these
situations, the psychotherapist privilege is applicable if the patient is seeking
diagnosis or treatment of his mental or emotional condition.
§ 1011
Comment. Section 1011 is comparable to Section 991 (physician-patient
privilege) except that Section 1011 is limited to diagnosis or treatment of
the patient's mental or emotional condition. See Comment to Section 991,
§ 1012
Comment. This section is comparable to Section 992 {physician-patient
privilege). See Comment to Section 992. Section 952 {lawyer-client privilege)
also is comparable.
§ 1013
Comment. This section is comparable to Section 993 (physicianrpatient
privilege). See Comment to Section 993. Section 953 (lawyer-client privilege)
also is comparable.
§ 1014
Comment. This article creates a psychotherapist-patient privilege that
provides much broader protection than the physician-patient privilege.
Existing California law provides no specilal privilege for psychiatrists
other then that which is enjoyed by physicians generally. On the other hand,
persons who consult psychologists have a broad privilege under the Business

and Professions Code Section 2904 (superseded by Evidence Code). Yet, the need
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for a privilege broader than thst provided to patients of medical doctors is
as great for persons consulting psychiatrists as it is for persons consulting
psychologists. Adequate psychotherapeutic treatment is dependent upon the
fullest revelation of the most intimate and embarrassing detalls of the
patient's life. Unless a patient can be assured that such informetion will
be held in utmost confidence, he will be reluctant to make the full disclosure
upon which his treatment depends. The Commission has received several reports
indicating that persons in need of treatment sometimes refuse such treatment
from psychiatrists because the confidentiality of their communications cannot
be assured under existing law. Many of these persons are seriously disturbed
and constitute threats to other persons in the community. Accordingly, this

<:: article establishes a new privilege that grants to patients of psychiatrists
& privilege ruch broader in scope than the ordinary physician-patient privilege.
Although it is recognized that the granting of the privilege will operate to
withhold relevant information in some situations where such information would
be ecrucial, the interests of society will be better served if psychiatrists
are able to assure patients that their confidences will be protected. The
privilege alsc applies to psychologists and supersedes the peychologist-
ratlent privilege provided inthe Business and Prcfessions Code. The new
privilege is one for psychotherapists generally.

Generally, the privilege provided by this article follows the physician-
vatient privilege and the Comments to Sections 990-1016 are pertinent {with
reference to Section 1014, see the Comments to Sections 994 and 954). The
following differences, however, should be noted:

(:: (1) fThe psychotherapist-patient privilege applies in all proceedings.

The physician-patient privilege does not apply in criminal actions and similar
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proceedings. Since the imierests io le protected are somewnat different,
this differerce in the scope of the two privilezes is justified, particularly
gsince the Commission is advised that proper psychotherapy often 1s denied a
patient solely because of a fear that the psychotherapist may be compelled to
reveal confidential communications in a criminal proceeding.

Although the psychotherapist-patient privilege applies in a criminal
proceeding, the privilege is not available to a defendant who puts his mental or
emotional condition in issue, ag for example, by a plee of insanity or a claim of
diminished responsibility. The exception provided in Sectlon 1016 makes this
clear. This is only fair. In a criminal proceeding in which the defendant
has tendered his condition, the trier of fact should have aveilable to it the
best information that can be obtaizned in regard to the defendant’s mental or
emotional condition. That evidence most likely can be furnished by the psy-
chotherapist who examined or treated the patient-defendant.

{2} There is an exception in the physician-patient privilege for com-
mitment or guardilanship proceedings for the patient. There is no similar
exception in the psychotherapist-ratient privilege. A patient’'s fear of future
commitment proceedings based upon what he tells his psychotherapist would
inhibit the relationship between the patient and his psychotherapist almost
as much as would the patient's fear of future criminal proceedings based upon
such statements. If a psychotherapist becomes convinced during a course of
treatment that his patient 1s a menace to himself or to others becsuse of his
mental or emotional condition, he is free to bring such Information to the
attention of the appropriate authorities. The privilege is merely an exemption
from the general duty to testify in a proceeding in which testimony can

ordinarily be compelled to be given. The only effect of the privilege would be
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(:; to enable the ratiert to prevent the psychotherapist from testifyving in
any commpitment proceedings that ensue.

(3) The physician-patient privilege does not apply in civil actions
for damages arising cut of the patient's criminal conduct. Nor does it
apply in administrative disciplinary proceedings. No similar exceptions are
provided in the psychotherapist-patient privilege. These exceptions appear
in the physiclan-patient privilege because that privilege does not apply in
criminal proceedings. Therefore, an exception is alsc created for comparable
civil and administrative cases. The psychotheraplst-patient privilege,
however, does apply in criminal caces; hence, there is no similar exception in
civil actions or administrative proceedings invelving the patient's eriminal
conduct., Section 954 (lawyer-client privilege) and Section 99% (physician-
ratient privilege) are comparable to Section 101k,

§ 1015

Comment. When authorized by subdivision (c) of Section 101k, the
peychotherapist must claim the privilege on behall of the patient unless
otherwisze instructed by a person suthorized to permit disclosure. Section
955 (lawyer-client privilege) and Section 995 {physician-patient privilege)
are comparablé.

§ 1016

Comment. This section is the same in substance as Section 996 (physician-

patient privilege}. See Comment to Section 996.
§ 1017

Comment. Section 1017 provides an exception if the psychotherapist is
appointed by order of a court to examine the patient. Where the relationship
(:;: of psychotherapist and patient is created by court order, there is not a

sufficiently confidential relationship to warrant extending the privilege to

communications made in the course of that relationship. Moreove:, when tae
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psychotherapist 1s appointed by the court, it is most often for the purpose
of having the psychotherapist testify concerning his conclusions as to the
patient’s condition. Therefore, it would be inappropriate to have the privilege
apply to that relationship. GSee generslly 35 OPS. CAL. ATTY. GEN. 226 (1950),
regarding the unavailability of the former physician-patient privilege under
these circumstances.
§ 1018
Comment. This section is the same in substance as Section 997 (physicien-
patient privilege). See Comment to Section 997. Section 956 (lawyer-client
privilege} and Section 981 .(privilege for confidential marital communications)
also provide somewhat comparable exceptions.
§ 1019
Comment. BSee discussion of comparable exception in Comment to Section
957. BSection 1019 is the same in substance as Sections 957 {lawyer-client
privilege) and 1000 (physician-patient privilege). Section 984 provides a
somewhat comparable exception to the privilege for confidentisl marital
communicaetions.
§ 1020
Corment. See discussion of comparable exception in Comment to Section
958. Section 1020 is the same in substance as Sections 958 (lawyer-client
privilege)} and 1001 (physician-patient privilege).
§ 1021
Comment. Sections 1021 and 1022 are the same in substance as Sections
1002 and 1003 relating to the physician-ratient privilege. See Comment to
Section 1002. Sections 960 and 961 provide comparable exceptions to the lawyer-
client privilege.
§ 1022

Comrent. See Comment to Section 1021.
~BLA-
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§ 1023
Comment. This is the same in substance as Section 1005 (physician-
patient privilege). See Comment %o Section 1005.
§ 1024
Comment. This 1s the same in substance as Section 1006 (physiclan-patient
privilege). See Comment to Section 1C06. |
' § 1030
Comment. “Priest" is broadly defined in this sechion.
§ 1031
Comment. This section defires "gpenitent" by incorporating the definitions
in Sections 1030 and 1032.
§ 1032
Comment. 'Penitential communication" is defined so that the privilege
applies to any commnication made to the priest in the presence of no third
person which the priest hae a duty to keep secret. Under existing law, the
commnication mist be a "confession.” CODE CIV. PROC. § 1881(3)(superseded by
Evidence Code). This change in California law extends the protection that
traditionally has been provided persons of the Catholic faith.
§ 1033
Comment. This section provides the penitent with & privilege to refuse to
disclose, and to prevent the priest from disclosing, a penitentisl commmunication.
In this regard, the section differs from Code of Civil Prodedure Section 1881(3)
{ superseded by Bvidence Code) in that the Section 1881(3} glves a penitent &
privilege only to prevent the priest from disclosing a confession. Literally
construed, Section 1881(3) does not give the penitent himself the right to
refuse disclosure of the confesgion. However, similar privilege statutes have
been held to grant a privilege both to refuse to disclose and to prevent the

other communicant from disclosing the privileged statement. See City and County
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of San Francisco v. Superior Court, 37 Cal.2d 227, 236, 231 P.2d 26, 31 (1951)

(attorney-client privilege}; Verdelli v. Gray's Harbor Commercial Co., 115 (al.
517, 526, 47 Pac. 36k, 366 (1897)("a client -annot be compelled to disclose
commncations which his attorney cannot be permitied to disclese'). Hence, 1t is
likely that Section 1881(3) would be similarly construed.

Because of the definition of "penitential communication," Section 1033
provides a broader privilege than existing law which is limited to "confessions."”

§ 1034

Comment. This section provides the priest with a privilege in his own right.
He may claim this privilege even if the penitent has walved his Section 1033 privileg

There may be several reasons for the granting of the traditional priest-
penitent privilege, but at least one underlying reason seems to be that the
law will not compel a clergyman to viclate--nor punish him for refusing to
violate--the tepets of his church which require him to maintain secrecy as
to confessional statements made to him in the course of his religious duties.
See generally 8 WIGMORE, EVIDENCE §§ 2394.2396 (McNeughton rev. 1961).

The priest is under no legal compulsion to claim the privilege; hence,
a penitential communication may be admitted if the penitent is deceased, incom-
petent, or absent and the priest fails to claim the privilege. This
probably chenges exlsting California law; but if so, the change is deslirable.
For example, if a murderer hdd confessed the crime to a priest and then died,
the priest might under the circumstances decide not to claim the privilege
and, instead, give the evidence on behalf of an innocent third party who had
been indicted for the crime. The extent to which a priest should keep secret
or reveal penitential communications is not an appropriate subject for legis-
lation; the matter is better left to the discretion of the indiwvidual priest

involved and the discipline of the religious bedy of which he is & member.
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§ 10ho

Comment. Section 1040 provides a privilege for official information. Under
existing law, officlal inforration is protected either by subdivision 5 of Code
of Civil Procedure Secticn 1E81 (which, like Section 104D, prohibits
disclosure when the interest of the public would suffer thereby) or by specific
statutes which remain in effect {such as the provisions of the Reverme and
Taxation Code prehibtiting disclosure of tax returns). See, e.g., REV. & TAX.
CODE §§ 19281-19289. Section 1881 is superseded by the Evidence Code.

Section 1040 permits the official information privilege to be invoked
by the public entity concerned with the disclosure of the information or by an
authorized agent thereof. Since the privilege is granted to enable the govern-
ment to protect its secrets, no reason exists for permitting the privilege to
be exercised by persons who are not concerned with the public interest.

The privilege may be asserted only against persons who bave ascquired the
information in an authorized manner. If, for exarple, a person reported by
telephone a viclation of the law, nhis identity would be privileged under
Section 1041 and the information furnished would be privileged under Section
1040, If another person were present when the telephone call was made, the
privileges granted by Sections 1040 and 1041 could not be used to prevent
that third person from testifying concerning what he heerd and ssw. No case
bas been discovered involving this issue, but the language of subtdivision 5 of
CoCe of Civil Procedure Section 1851 indicates that no privilege now exists
that would exclude such testimony.

Official information is absolutely privileged if its disclosure is
forbldden by either a federal or state statute. Other official information

is subject to & conditionzl privilege; the judge must determine 1in each
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instance the congequences to the publie of disclosure and the consequences
to the litigant of nondisclosure and then decide which outweighs the other.
The statute recognizes that the legislature cannot establish hard and fast
rules to guide the Jjudge in this process of balancing public and private
interests. He should, of course, be aware that the public has an intersst
in seeing that justice is done in the particular cause as well as an interest

in the secrecy of the information.

§ 1041

Comment. Section 1041 provides a privilege to protect against disclosure of
the identity of an informer. Under existing law, the identify of an informer is
protected by subdivision 5.of Ccde of Civlil Procedure Section 1881 (which, like
Section 1041, prohibits disclosure when the intere st of the public would suffer
thereby). Section 1881 is superseded by the Evidence Code.

The privilege under Section 1041 may be claimed under the same conditicne
that the official information privilege under Section 1040 may be claimed.

See Comment to Section 104C.

The privilege under Section 1041 applies only if the informer furnishes
the information to a law enforcement officer or to a representative of an
administrative agency charged with enforcement of the law, but the section
permits the informer to furnish the information to another for the purpose of

transmittal to such officer or representative,

§ 1042

Comment. Subdivision {a). This subdivision expresses the rule of existing law
that in a criminal case, "since the Government which prosecutes an accused
alsc has a duty to see that justice is done, it is unconscionable to sllow
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it to undertake prosecution and then invoke its govermmental privileges to
deprive the accused of anything which might be material to his defense.”

United Stetes v. Reynolds, 345 U.S5. 1, 12 (1953). This policy applies if

either the official informstion privilege (Section 1040} or the informer
privilege (Section 1041) is exercised in a criminal proceeding or a dis-
ciplirary proceeding.

In some cases, the privileged iunformation will be material to the issue
of the defendant's guilt or innocence; in such cases, the court must dismiss
the case if the public entity does not reveal the information. People v.
McShann, 50 Cal.2d 802, 330 P.2d 33 (1958). In other cases, the privileged
information will relate to narrower issues, such as the legality of a search
without s warrant; in those cases, the court will strike the testimony of a
particular witness or make some other order appropriate under the circumstances

if the public entity insists upon its privilege. Priestly v. Superior Court,

50 Cal.2d 812, 330 P.2d 39 {1958).
Subdivision (a) applies only if the privilege is asserted by the State
of California or & public entity in the State of California. Subdivision (a)

does not require the imposition of its sanction if the privilege is invoked
in an action prosecuted by the State, and the information 1s

withheld by the federal govermment o1 another state.
Nor may the sanction be imposed where disclosure is forbidden by federal

statute. In these respects, subdivision (a) states existing California law.

People v. Parham, 60 Cal.2d , 33 Cal. Rptr. L97, 384 P.2d 1001 (1963)

{prior statements of prosecution witnesses withheld by the Federal Buresu of
Investigation; denlal of motion to strike witnesses' testimony affirmed).

Subdivision {b). This subdivision states the existing Celifornia law

a5 declared in People v. Keener, 55 Cal.2d 71k, 723, 12 Cal. Rptr. 859, 864,
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361 P.2d 587, 592 (1961), in which the court held that "where a search is

made pursuant to a warrant valid on its face, the prosecution is not required
to revenl the identity of the informer in order to establish the legality of
the search and the admissibility of the evidence obtained as s result of it."
Subdivision (b), however, applies to all official information, not merely to

the identity of an informer.

§ 1050
Comment. Seetion 1050 declares exlsting law, The California cases declaring

eich a priviiege have relied upon the provisicn of the Constitution that
"secrecy in voting be preserved." CAL. CONST., Art. II, § 5. See Bush v.

Head, 154 Cal. 277, 97 Pac. 512 {1908); Smith v. Thomas, 121 Cal. 533, 54

Pac. 71 (1898). Since the policy of ballot secrecy extends only to legally
cast ballots, the California cases and this section recoghize that there is
no privilege as to the manner in which an illegal vote has been cast.

Patterson v. Hanley, 136 Cal. 265, 68 Pac. 821 {1302).

§ 1cé0

Corment. This privilege is granted so that secrets essential to the successful
continued operation of a business or industry may bte afforded some measure
of protection against unnecessary disclosure. Thus, the privilege prevents
the use of the witness' duby to testify as the means for injuring an otherwise
profitable business. See generally 8 WIGMORE, EVIDENCE § 2212(3){McNaughtcn
rev. 1961). Hevertheless, there are dangers in the recognition of such a
privilege. Copyright and patent laws provide adequate protection for many
of the matters that may be classified as trade secrets. Recognizing the

privilege as to such information would serve only to hinder the courts in
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drntermining the truth without providing the owner of the secret any needed
protection. In many cases, disclosure of the matiers protected by the privilege
may be essential to disclose unfair ccmpetition or fraud cr to reveal the
improper use of dangerous materials by the party asserting the privilege.
Recognizing the privilege in such cases would amount to a legally sanctioned
license to commit the wrongs complained of, for the wrongdoer would be privileged
to withhold his wrongful conduct from legal scrutiny.

Therefore, the privilege exists under this section only if its application
will not tend to conceal fraud or otherwise work injustice. It will not permit
concealment of a trade secret when disclosure is essential in the interest of
justice. The limits of the privilege are necessarily uncertain and will have
to be worked out through judicial decisions.

Although no California case has been found holding evidence of a trade
secret privileged, at least one California case has recognized that such a
privilege may exist unless its holder bas injured another and the disclosure

of the secret is indispensable to the ascertainment of the truth and the

ultimate determination of the righte of the parties. Willson v. Superior
Oourt, 66 Cal. App. 275, 225 Pac. 881 {1924)(trade secret held not subject to
privilege because of plaintiff's need for information to establish case against
the person asserting the privilege). Indirect recognition of such a privilege
has algo been given in Code of Civil Procedure Section 2019, which provides.
that in discovery proceedings the court may make protective orders prohibiting

inquiry into "secret processes, developments or research,”
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Ccmment. See the Comment to Zoctlon 1072,

§ 1071

Comment., See the Comment to Section 1072,

§ 1072

Comment. This article provides a privilege of certaln newsmen to
meintain secrecy as to the source of ltheir news. Because of the basic
gimilarity between the govermmental informer privilege and the newsmen's
privilege--that is, both are privileges granted to maintain secrecy concerning
the icentity of a person who has furnished information to the holder of the
privilcge-~the privilege given newsmen is substantially the same as that

(:: granted to public officials concerning the identity of their informers. See
Section 1041. The Commission recommends this article because newsmen have a
privilege under existing law. CODE CIV. PRCC. § 1881(6){superseded by this
article).

The term "news media” is defined in Secticn 1GT1 to include the most
imporieant channels of ccmmunication of news to the public. Other news media
are excluded and, hence, their newsmen will enjoy no privilege, This is
consistent with existing California law, CODE CIV. PRCC. § 1881(6). The
policy of this section and of existing law is to extend the privilege to those
media that are most intimstely engaged in the dissemination of current news.
News magazines and other media, although concerned with news, are excluded.
This limitation is imposed in recognition of the fact that the privilege will
exclude pertinent information in some instances. Hence, the privilege is

(:; . granted only where the need for it seems most cruclel.
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Consistent with existing Californie law, Secticn 1072 vests the
privilege in the newsman. The privilege exists not sc much to protect the
inforzer as to protect the newsmen's sources of information. Hence, if the
newsran believes that a particular scurce of informacion dces not need the
protection of secrecy, he need not invoke the privilege and the informant
cannos invoke the privilegze.

Section 1072 requires the information to have been disseminated.,

This is similar to the reguirement of subdivision £ of Ccde of Civil Procedure
Section 1881 that the information be "published in & newspaper” or "used for
news or news commentary purposes on radio or television.,"

Just as a judge may require disclosure of a governmental informer's
identity when such disclosure is required in the interest of justice, Section
1072 also permits the judge to overrule a claim of privilege when the public

intercst regquires that the information be disclosed.
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