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#34(L) 6/5/6k4
Memorandum &4-38
Subject: Study No. 34%(L) - Uniform Rules of Evidence (Article IX.
Authentication)

Article IX of the URE, revised by the Commission, is now located in
Division 11 {beginning with Section 1400) of the Evidence Code. Attached
to this memorandum is a revision of Article 11 of the Evidence Code. The
discussion in this memorandum will refer to the appropriate Evidence Code
sections instead of the Revised URE rules.

Attached to this memorandum are the following exhibita:

Exhibit I (yellow paper) Report of Cormittee of Conference of
California Judges

C Exhibit II (blue paper) Letter from Los Angeles District Attorney
Exhibit IIT (pink paper) Letter from lassen County Bar Association
Exhibit IV {white paper) Proposed amendment to Rule 44 of the FRCP

Exhibit V (green paper} Recommendation of the New York Law Revision
Commission relating to suthentication of notaried seals

The following matters should be considered:

Section 1400 (formerly Rule 67)

The judges suggest that the section be revised as followsa:
Authentication of & writing as used in this article means

establishing its gemiineness or execution sufficiently to admit

it in evidence. Before a writing or secondary evidence of its

contents may be received in evidence, the writing must be

authenticated unless otherwise provided by law.
The most significant part of the proposed revision appears to be the inclusion
of & definition at the beginning of the section. The remainder of the section

(:: raises a problem we have been over before: the revised section does nok clearly
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require both the original and the secohdary evidence to be authenticated.
Section 1400 seems superior in this respect.

The definitional sentence proposed by the judges seems defective in that
it assumes that one knows how sufficiently the genuineness or execution of a
writing must be established to admit it into evidence. The sentence in
Section 1400 that this would replace, on the other hand, states specifically
that the proponent may elther introduce sufficient evidence to sustain a
finding of authenticity or may rely on any other authentication procedure
provided by law. Section 1400, therefore, seems somewhat clearer and more
preclse than the judges' draft.

Nonetheless, the judges' suggestion indicates that Section 1400 might
be improved. The problem with Section 1400 seems to be that it assumes that
everyone understands vhat "authentication" means. The section provides merely
that "authentication may be by evidence . . . of . . . authentieity. . . ."
The comment to Rule 67 spells out the meaning with some precision. It states:

Before any tangible object may be admitted into evidence, the
party seeklng to introduce the cbject must make & preliminary
showing that the object is in some way relevant to the issues to
be decided in the action. When the object sought to be introduced
is a writing, this preliminary showing always entails some proof
that the writing is gemuine--that is, it is the document that the
proponent claims it is; hence, the showlng is usually referred to
as "authentication" of the writing. When the showing has been made,
the judge may admit the writing into evidence for consideraticn by
the trier of fact. But, the fact that the judge permits the
admission of the evidence does not necessarily establish the
authenticity of the writing. All that the judze has determined is
that there has been a sufficient showing of the authenticity of the
writing to permit the trier of fact to find that it is authentic;
and, if the trier of fact does not believe the evidence of authen-
ticity, it may find that the document is not suthentic despite the
fact that the judge has determined that it was "authenticated.”

7 WIGMORE, EVIDENCE §§ 2129-2135 (3d ed. 1940).

Section 1400 might be improved 1f the essence of this paragraph could be
stated in statutory form. To accompiish this, we suggest the following,
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which incorporates part of our original section as well as part of the section
suggested by the judges:

(a) Authentication of a writing means the introduction of evidence
sufficient to. sustain a finding that it is the writing that the proponent
of the evidence claims it is and that it was made or signed by the person
the proponent of the evidence claims made or signed it or the establishment
of such facts by any other meauns provided by law.

(b) Authentication of a writing is required before it may be received
in evidence. Authentication of a writing is required before secondary
evidence of its content may be received in evidence.

Section 1401

Section 1401 was approved at the May meeting.

The certificate of acknowledgement referred to in the section is presumed
to be gemuine {a Thayer presumption) urder Section 1415. However, there is
no hearsay exception in our division on hearsay evidence to permit such a
certificate to be received over a hearsay objection. Technically, the certifi-
cate is hearsay. It is a statement made out of court (by the notary) offered
to prove the truth of its content (that the maker of the writing acknowledged
that the signature was his). In fact, it involves double hearsay, for the
maker's statement of acknovledgement is alsc offered to prove that he d4id in
fact sigm the writing. The presumption of genuineness doesn't help--it merely
establishes that the certificate is genulne hearsay. Hence, some hearsay
exception is needed comparable to those in Sections 1273, 1274, 1275, and
1276. We suggest the following:

A certificate of the ackhowledgement of a writing other than a

will, or a certificate of the proof of such a writing, is not made

iradmissible by Section 1200 when offered to prove the truth of the

fects recited in the certificate and the genuineness of the signature

of each person by vwhom the writing purports to have been signed if

the certificate meets the requirements of Article 3 (commencing with

Section 1181) of Chapter 4, Title 4, Part 4, Division 2 of the Civil

Code.
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If such a provision is added to the hearsay division, Section 1401 is
unnecessary. The certificate is presumed genuine under Section 1415, and
the certificate is the evidence of genuineness needed to permit introduction

of the writing under Section 14CO.

Section 14C2

Section 1402 was approved at the May meeting.

Tn Memo 64-31 we pointed out that the language in Section 1402 does not
correspond with the language in Section 1280, even though they are intended
to refer to the same thing.

Section 1280 is defective in its wording. It was intended to make the
official record of a docuﬁent affecting property admissible evidence, not
only of the content of the original document, but alsc of the executicn and
delivery of the origlnal document by each person by whom it purports to be
executed. Section 1951 does this now. However, all that Section 1280 says
is that a recorded document is not iradmissible under the hearsay rule when
offered to prove the execution and delivery of the original. Under existing
law, a recorded instrument affecting property is evidence of executlon and

delivery. Thomas v. Peterson, 213 Cal. &72, 674 (1931). To accomplish our

intended purpose, Section 1280 should be amended to read:

) Notwithstanding Section 1200, the official record of a [deeument]
writing purporting to establish or affect an interest in property is
[act-Eade-inadmissible-by-Seetion-1200] admissible [when-sffeved] to
prave the content of the original recorded [decumens] writing and its
execution and delivery by each person by whom it purports to have been
executed if:

{(a) The record is in fact a record of an office of a state or
rnation or of any govermmental subdivision thereof; and

(b) A statute authorized such a [deeument] writing to be recorded
in that office.
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If Section 1280 i1s amended as suggested, and if the new section relating
to certificates suggested under Section 1401, above, is approved, Section
1402 +ill be unnecessary and may be deleted. The certificate of acknowledge-
ment is presumed valid under Section 1415, and,under the certificate sectior sug-
gested above, the certificate is the gvidence of euthenticity rweeded to warraat
admission of the writing. If the writing has been recorded, the record is
admissible under Sectdion 1280, above, to prove execution and delivery of the
original instrument.

In the suggested amendment of Section 1280, above, should "prima facie
evidence of" be substituted for "admissible to prove"? Under existing law,

recording gives rise to a presumption of execution and delivery. Thomss v.

Peterson, 213 Cal. 672 (1931).

Section 1280 makes admissible records of writings affecting property

to prove the original writings. ©Should a section be added making the official
record of any recorded document evidence of the content of the original?
Such a section might read:

Notwithstanding Section 1200, the official record of a writing is
admissible to prove the content of the original recorded writing if:

(2) The record is in fact a record of an office of & state or
nation or of any govermmental subdivision thereof; and

(b} A statute authorized such a writing to be recorded in that office.

Section 1403 (formerly Rule 68)

Section 1403 declares that a purported copy of an official document is
sufficiently authenticated to be admitted in evidence. If it is admitied,
then what? Is there sufficient evidenmce to sustain a finding of authenticity?
What is the evidentiary effect of the authentication procedure spelled out in

Section 14037
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In Section 1415, we met some of these problems by creating a Thayer
presumption. The staff suggests that Section 1403 be modified, too, to
provide a Thayer presumpbion of authenticity. The opening paragraph of the
amended section would read:

A purported copy of a writing in the custody of e public employee,
or of an entry in such a writing, is presumed to be a copy of such
writing or entry if:

If this preliminary paragraph is approved, subdivision (b) would be deleted.
It merely duplicates Section 1400 anyway.

In connection with this section, note the proposed revision of FRCP
Rule 44 in Exhibit IV. The comment points ocut thet in foreign countries the
legal custodian is not necessarily the official authorized to attest copies.
Therefore, the proposed revision permits the attested copy to be obtained
from any person authorized under the law of the foreign country to make the
attestation. The American foreign service officer is then required to atiest
to the genmuineness of the signature and official position of the atiesting
officer. If a foreign officer camnot do so, the document may be authenticated
by & series of certificates from higker and higher officials until one is
reached whose signature and official position can be certified by an American
foreign service officer. For good cause, the court may dispense with the
final certificate of authenticity. Should Section 1403 be amended to provide

for these procedures?

Section 1405 (formerly Rule 67.5)

You will recall that when we discussed the presumptions aspect of the
ancient documents rule, we became involved in an argument over the comsequences

of failure to prove each element of the rule as set forth in Section 1405.
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For example, if the proponent proves that the document is and has been in
proper custody, is unsuspiciowns in appearance, and is 29 years old, does
Section 1405 forbid its reception in evidence--or may the judge find that
this is sufficient evidence of authenticity to permit the jury to decide
whether it is authentic? The existing ancient documents rule in California
is a presumption only. It does not purport to define the minimum showing
necessary to permit an inference of authenticity. UNew Jersey felt that

to define the minimum showing requisite to give rise to an inference of
authenticity would be togo restrictive; hence, the ancient documents rule
was deleted from its version of Rule 67.

The staff believes that it is unwise to create, in effect, a statutory
inference of authenticity. To do so implies {but does not state) that a
substantially similar showing that does not quite fulfill all of the elements
is an inadequate showing. Yet, there may be no contrary evidence and the
authenticity of the document may not be seriously doubted. We think that
whether sufficient evidence to sustain a finding of authenticity has been
introduced should be left to the courts to decide in each case. Circumstances
will vary. In some cases, we think that a document 15 years old might
properly be found to be authentic, while in others a document 20 years old
might not be properly found to be authentic. We believe ocur presumption
of authenticity from possession pursuant to a document for 30 years is the
only statutory statement of the ancient documents rule needed. We therefore

recommend the deletion of Section 14O5.




Secticn 1415 {formerly Rule 67.7)

The judges reccmmend a revislcin of this section as sel cut in Exhibit I.
The revision would meke the follouving substantive chonges:

1. The presumptions of authenticity of officizal seals and signatures
would be limited to seals and signatures on certificates purporting to
autlienticate writings.

Cemment: The provisions of Section 1415 are broader because they
are superseding provisions in existing law relating to judicial notice.
Judicial notice of seals and signatures is conclusive and is not limited
o seals and signatures on certificates made to zutheniicate writings.

The presumptions were created in part to Tacilitate proof of
criginal official documents issued over the sigmature or seal of one
of the officials listed in the section. Such a document might not have
o "certificate purporting to establish the authenticity" of the writing
cttached to it. BSection 1415 provides a presunpiion of authenticity
for such documents, the Jjudges' revision apparently would not.

2, A signature listed in the sectlon is presumed authentlic only if
accompanied by a statement declaring that the person vho affixed the sigha-
ture is the officer he purports to be. In the case of foreign documents,
the statement must be made by an fAmerican foreign service officer.

Comment: Under the revision, the presumption of authenticity
applies only to the signature and seal on a certificate purporting to
establish the authenticity of & writing. Hencc, the accompanying state-
ment referred to must be & statement in addition to the certificate. The
vevision does not indicate whe showld make the siatemeni in the case

ol domestic documents.
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The URE, Rule 68, recuired acccmpanying statenents for certificates
authenticating writings. We abandcned the requirement as too cumber-
some and unnecessary for domestic documents. Ve retained the require-
nent for foreign documents only. See Section 1103, I would be inecon-
slstent to reintrcduce the requirement here,

3. The presumpticn applies tc the signature of lower officers of
forzign governments, not merely to the signature of the sgvereign or a
principal officer of such a goverimment.

Comment: Inasmuch as sulidivision {c¢) requires an accompanying
certificate verifying the official capacity of officer signing the
vriting, there appears to be nc reason not to exiend subdivision (c)
w0 the lower officers and empioyees. Section 1403 vrovides that such

(:: lower officer and emplcoyee signatures are self-authenticating when
sccompanied by such a certificate. The provision here is analogous.

If this revisicn io made, Section 1h04 is unnecessary and should be

deleted,

If the signature of a sovereign or principal officer of a foreign
government is accompanied by the seal of the sovereign or of the nation
{presumed affixed pursuant to lawful authority under subdivision (a)(3)),
should the accompanying certilicate of the foreign service officer be
required? Under existing isw, the seal is judicially noticed. C.C.FP.
§ 1875.

Secticns 1403 and 1415 (miscellanscus problems)

Hote the reference in Exhibit IV to territories of the United States.
WVhere we use "in any state, territcry, or possession of the United States" or

C ._

“rithin the United States cor any siate, territory, cr possession thereof”,
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should we substitute the rather precise language anpearing in proposed

FECT Rule 4%: ‘"within the United statesg, or any state, district, common-

wealih, territory, or insular posscssion thereof, or with the Panama Canal

Zonc, the Trust Territory of the Pacifie Islands, or the Ryukyu Islands".
ilote the problem to which the Ilew York Law Revision Cormission addressed

itsel” in Ixhibit V. Our references to "notary public' in Section 1415

are ungualified in any way. Should we limit those references to notary

publics "within the United States . . ." and let the provisions relating

to foreign seals and signatures apply to foreign notaries!

Section 1420 (formerly Rule T0)

The Los Angeles District Attorney suggests that subdivision (c) be
modified to require that any at-hecring request for ihe production of an
original document be made out of the presence of the jury in a criminal
action. OSee Fxhibit IT. The subéivision now merely requires the reguest

to the defendant to be made out of the jury's presence.

Section 1550 {formerly Rule 72)

The Los Angeles District Attorney, in Exhibit II, refers to this section
by the number under which it appearcd in the previcus draft, 1k60.

he Los Angeles Distriet Attorney suggests that the section 1s too limited
in that 1t only applies to photographic copies made in the regular course of
business. He indicates that businesses frequently will produce their original
records together with photostatic copies, and after the foundation is laid
the orizinals will be returned and the photostatic copies admitted into

evicence.
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Ve do net belleve that Section 1550 will affect +his rrocedure. Sestien
1550 is & simplified version of Cofe of Civil Procedure Seetion 19531 which
alsc regquires the photographs admiscible under its provisions to have been
made in the regular course of a business. Section 1550 and its predecessor
section are exceptions to the Best ividence Rule zul deal with the situation
where the original is nct produced in court. When the original is available
in court, the problem at which the Lest Evidence Rulc is directed does not
exist.

“he District Attorney’s commensc, however, indicates that Section 1420
may bLe defective. GShould an additional exception to the Pest Evidence Rule
be added to read as follows:

(h) The writing has been produced at the hearing and made availsble

for inspection by the adverse party.

Miscellaneous comments

The Lassen County Bar's comments (Exhibit III) are not directed at any
specific provisicn of the recammendation relating to vritings. Tt suggests
that leglslation be enacted authorizing the recording of certain kinds of
information so that certified copies of it could be readily obtained. The
matier seems too complex to take up in connection ith a revision of the law
relating to authentication and conient of writings.

The Lassen County Bar also suggests that all of the miscellaneous pro-
visions providing for the admission of evidence tha’ are found in the various
codes be gathered into the Evidence Code. Vhen we urote the hearsay recommen-
dation we said:

These provisions are too numerous and too enmeshed writh the various acts

of which they are a part to malie specific repeal a desirable or feasible

venture.
The étaff believes that this is still a valid judgment.
Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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64-38
EXHIBIT 1

REPCRT OF THE SPECIAL COMMITTEE OF THE CONFERENCE
OF CALIFORNIA JUDGES TC WORK WITH THE CALIFORNIA
LAW REVISISION COMMISSICN ON THE STUDY OF THE

- UNIFORM RULES OF EVIDENCE RELATIVE TO

AUTHENTICATION OF COMTENTS COF WRITING

The committee approves the tentative recommendaticns of the
commission on all rules relative to authentication and contents of
writing not specifically mentioned herein.

RULE 67
AUTHENTICATION REQUIRED

The committee recommends that the title to Rule 67 be amended

to read as follows:
AUTHENTICATION: DEFINITION AND REQUIREMENT

The committes Jurther recommends that Rule 67 be amended to

read as follows:

Authentication ol a2 woitin

establishing its genuineness or execution sufficiently to admit

it in evidence. Before a writing or secondary evidence of its con-

tents may be received in evidence, the writing must be authenticated

unless otherwise provided by law.

RULE 67.7
OFFICIAL SEALS AND SIGNATURES: PRESUMPTION OF AUTHENTICITY
The committee recommends that the title to Rule 67.7 be amended

to'nead as follows:
' PRESUMPTION OF AUTHENTICITY

The committee further reconmends that Rule 67.7 be amended to

read as follows:




The seal and signature of any certificate purporting to establish

the authenticity of any writing is presumed to be genuine and authcrize-
if

{a) The seal impressed or attached to said certificate is the

_— seal of any agencv of Government in the United States,

local, state or national, or of anvy foreign nation or

governmental sub-division thereof recognized by the

Président of the United States, or a Court of Admirglity

or Maritime jurisdiction or a notary public, and

{b) The signature of the person executing said certificate is

the signature of an officer of anv agency of Government

in the United States, local, state or national or any

foreign nation or governmental sub-division thereof,

recognized by the President of the United States, and

the writing to which the signature is affixed is accompanied

’ by a statement declaring that the person who affixed his

signature thereto is such officer, and if sgid statement

relates to an officer of such g foreign nation or govern-

mental sub-division thereof, said statement must also be

approved and executed by a secretary of an embassy or

legation, Consul General, Consul, Vice-Consul, Consular

Agent or by any other officer in the foreign service of

the United States stationed in such foreign nation on which

the seal of his office has been impressed or attached.
DATED: MAY 8, 1964.

Respectfully submitted,

Justice Mildred Lillie

Judge Mark Brandler

Judge Ravmond J. Sherwin

Judge James C. Toothaker

Judge Howard E. Crandall

Judge Leonard A. Diether, Chairman




Meno. 64-38 THHIBIT TI

COUNTY CF L0S ANGELES
Cffice of Ll District Attorney
Los Angele:., Calif., 90012
Moy 07, 1064

California Law Revision Commissiou

Sctool of Law

Staniord University

Stanford, Callfernia

Atiention: Mr. John E. Delcouldly

Gentlemen:

The Tollowing comments are sutmittel on Authentication and Content of Writings
as reflected in the proposed new .vidence Ccde.

1k20 (e). When Secondary Evidence admissible

Tt is submitted that in criminal actiicns the request for production of documnents
to the adverse party should not be limited or restricted solely for the benefit
of she defendant. There are oceacsions when the defendant may reguest the
prcduction of documents in the posicssion of the People and the same restriction
the’ such requests be made outside the presence of the jury should be applicable
in taet situation. Tt might be prejudicial to the rights of the People if the
denands vere made for documents which in and of themselves vere privileged

ant. for which a defendant had no right either of inspection or production.

1460, TFhotographic Copies of Business Records

Under the practice in Los Angeles County when a subpcena duces tecum iz served
on = bank for the production of their records such as ledger sheets, the bank

at that time has those records phoicstated and brirngs the original and the
photostatic copy into court. The bDistrict Atterney then presents the proper
foundation, returns the original records to the bank aoné presents in evidence
the photostatic copies. Such photostatic copies ciriously are not in conformity
with the lenguage of section 160 as they are not "umade and preserved as a part
of the record of a business in the regular course oi such business.” It is
suzgested that the language as set forth in the section is too narrow in its
scope.

Very truly yours,

/s/ Joseph ©. Povers

JOSEFH E. DCWERS
Assistant Chief Trial Deputy
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FXHIBIT IZ

PAULA A, TENNANT
Attorney At law
Susanville, California

March 31, 196L

Mr. John H. DeMoully

Executive Secretary

Californis Iaw Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, Califormia 94305

Dear Mr., DeMoully:

This will acknowledge receipt of your letter of transmittal together
with the California law Revision Commission tentative recomendation and
gtudy of "authentication and contents of writings".

This section has generally met with more approval by the local Bar
than did the previous one on the hearsay evidence rules.

It was the general feeling that the law covering the admissibility of
records needed to be relaxed and the section covering the authenticity of
foreign documents was especially approved. Tot covered in this study but
one which was discussed at the last meeting was that of the introduction
of the type of record which would be an ocutstanding balance, the designation
of an officer, officiasl or employee in their capacity 1In an organization, or
such other incidental information which might be necessary or important to
the preparation and presentation of a case, but the cost of production under
the present written interrogatory section of CCP be prohilbited by cost.

One suggestion was that this type of evidence might be recorded and a
certified copy of the records forwarded under subpoena to the party
requesting it. However, the exact mechanics of such a procedure would have
many side problems and would of necesslty be one which could not be determined
at first blush.

The Bar agaln expressed its concern and disapproval of the manner in
which certain rules in evidence will be retained in the speclfic codes to
which they pertain. They again wish me to emphasize thelr feeling of the
great necesslty for the inclusion of these sectlons in the proposed code of
evidence as well as a cross index referring to them in the specific code.

Yours very truly,

{Mrs.) Paula A. Tennant
President
Iassen County Bar Association
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[Topic T: Proof of Official Record]

Rule 4%. Proof of Officlal Record®

{(2) AUTHENTICATION &F GOPL. ; ' :
- (1) Domestic. An officlal record kept w
United States, or any state, district, commonwealth, T€

ritory, or insular possession thereof, or within the

Panama Canal Zone, the Trust Territory of the Pacific

Islends, or the Byukyu Islands, or an entry therein, when

admissible for any purpose, may be evidenced by an officlal
publication thereof or by a copy attested by the offlcer
having the legal custody of the record, or by his deputy,
and accompanied by a certificate that such officer has the
custody. -If the ef£fiee 4n which the reeexd e ept 4s
within-tite Hrrkbed Stetes ar within a bonpibery -or Ansulnr
possession subject 4o the dominion of the United Sbabesy
&dae The certificate may be made by a Judgerof a court of -
record of the district or political subdlvision in which
the record 1s kept, authenticated by the seal of the court,
or may be made by any publlic officer having a seal of office
and having official duties 1n the distriet cor political
subdivision in which the record i1s kept, authenticated by
the seal of his office. £ the offiee inr whiek the Pecord
&8 kept 1s in & forelgn state oF couwniryy She serbi-fieate
aay be mads by & secretadry of embasey o legatieony consul
general, consul, Floe LORSUHLy OF sonsulean egent o by any

These smendments were developed collaboratively by the Advisory
Committee on Civil Rules, the Commission and Advisory Committee on
International Rules of Judiclal Procedure (see Aot of Sept. 2, 1958,
72 Stat. 1743), and the Columbia Law School Project on International
Procedure,
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24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
L2
N3

45

46

Wy
48
49
50
51
52

effiporn in the ferelpgn senviee of fhe Drited Stetes abe-
tisned in the foreign stete or ocuntey iu whieh the reooré
is kept, end swbbenticoted by the seal of hic offieer

(2) Forelgn. A foreign offlcial record, or an entry

therein, when admissible for any purpose, may be evidenced

by an official publication thereofj or a copy thereof,

attested by a person authorized to make the attestation,

and accompsnied by a final certification as to the genulne-

ness of the signatwre and official position (i) of the

attesting pérson, or {11} of any foreign officlal whose
certificate of genuineness of signature and official posi-

tion relates to the attestation or 1s in a chaln of certi-

ficates of genuineness of signature and offlcial position

relsting to the attestation. A final certification may be

made by a secretary of embsssy or legation, consul general,

consul, vice gconsul, or consular agent of the United States,

or a diplomatic or consular official of the forelgn coun-

try assigned or asccredited to the United States. If

reasonsble opportunity has been given to all partles to

investigate the suthenticity and accurscy of the documents,

the court mey, for good cause shown, (i) admit an attested

copy without final gertification or (ii) permit the forelgn

or without a final certification.

——

(b) PROOGF SF LACK OF RECORD. A written statement
sig;ed by an officer heving the cusiody of an official
record o ¥ his deputy that after dlllgent search no

record or entry of a specifled tenor is found to exist in

the records ef his effieey desipnated by the gtatement,

T e e A n
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53 accompsnied by a certificets as above prowidedy authentl-
sk cated as provided in subdivision (s)(1) of this rule in

55 the case of a domestlc record, or complying with the

56 requirements of subdivision (a)(2) of this rule for a
57 summary in the case of a forelgn record, is admlssible

58 as evidence that the records £ his o£f4ee contaln nc

59 such record or entry.
60 (¢) OTHER PROOF. This rule does not prevent the
61 proof of officlal records or of entry or lack of entry

62 therein by any other method authorized by law. aw¥
63 applienble stabube o2 by the zules of evidenee ab
64 LORBOR LW

ADVISORY COMMITTEE'S NOTE

Subdivision (a)(l). These provisions on proof of officlal

records kept within the Unlted States are simlilar in substance to
those heretofore appearing in Rule 44, There is a more exact des-
cription of the geographical areas covered. An official record kept
in one of the areas enumerated qualifies for proof under subdivision
(a){1l) even though it 1s not a United States officlal record;' For
example, an officlal record kept in one of these areas by a gbvern-
ment in exile falls within subdivision (a){l). It also falls with-

in subdivision (2}{2) which may be avalled of alternatively. (Cf.
Banco de Espana v. Federal Reserve Bank, 114 F. 24 438 (24 Cir. 1940).

Subdivision (a}(2). Forelgn official records may be proved, as
heretofore, by means of officlal publications thereof. See Unlted
States v. Aluminum Co. of America, 1 F. B, D. 71 (S.D.N.Y. 1939).

The rest of subdivision (a)(2) alms to provide greafer clarity,
efficlency, and flexibility in the procedure for authentlcating

copies of foreign offlclal records.
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The reference to attestation by "the offlcer having the legal
(:‘custody of the record,” hitherto appearing in Rule 44, has been
found inappropriate for officlal records kept in foreign countrles
where the assumed relation between custody and the authority to

attest does not obtain. See 2B Barron & Holtzoff, Federal Practice

& Procedure §992 (Wright ed. 1961). Accordingly it 1s provided that
en attested copy may be obtained from any person authorlzed by the
law of the foreign-country to make the attestation without regard
to whether he is charged with responsibility for maintaining the
record or keeping 1t in his custody.

Under Rule 44 a United States foreign service officer has been
called on to certify to the authority of the forelign officlal attest-
1ﬁg the coﬁy as well as the genuineness of his signature and hls

official position. See Schlesinger, Comparative Law 57 {(2d ed.

1959); Smit, International Aspects of Federal Civil Procedure, 61

Colum, L. Rev, 1031, 1063 (1961)}; 22 C.F.R. §92.41 (a), (e) (1958).
This has created practlcal difficulties. For example, the question
of the authority of the forelign officer might ralse issues of forelign
law which were beyond the knowledge of the Unlited States officer,

The difficultles are met under the amended rule by elimlnatling the
element of the authorlty of the attesting forelign official from the
scope of the certifying process, and by speciflcally permitting use
of the chaln-certificate method. Under this method, it is suffilclent
if the original attestatlon purports to have been issued by an
authorlized person and ls accompanied by a certificate of another
foreign officlial whose certificate may in turn be fellowed by that

of a forelgn official of higher rank, The process continues until

a forelgn officlal is reached as to whom the Unlted States forelgn

service official {or a diplomatic qr consular offlcer of the foreign

)
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country assigned or acecredited to the Unlited States) has adequate
information upon which to base a "final certification.” See New

York Life Ins, Co, v, Aronson, 38 F. Supp. 687 (W.D. Pa. 1941}; 22

C.F.R. §92.37 (1958).

The final certification (a term used in contradistinction to
the certificates prepared by the foreign officlals 1in a chain)
relates to the Ilncumbency and genulneness of slignature of the
foreign offliclal who attested the copy of the record or, where the
chain-certiflcate method is used, of a forelgn offlcial whose
certificate appears in the chaln, whether that certificate 1s the
last in the chain or not. A final certiflcation may be prepared on
the basis of material on file ln the consulate or any other satils-
factory information,.

Although the amended rule will generally facllitate proof of
foreign officlal records, it 1s recognized that in some situatlions
it may be difficult or even impossible to satisfy the basic require-
ments of the rule. There may be no United States consul in a par-
ticular forelgn country; the forelgn offilclals may not cooperate;
pecullarities may exist or arlse hereafter in the law or practice

of a forelgn country. See United States v. Grabina, 119 F. 24 863

(24 Cir. 1941); and, generally, Jones, International Judiclal Assist-

ance: Procedural Chaos and a Program for Reform, 62 Yale L. J. 515,

548-49 (1953). Therefore the final sentence of subdivision (a}{2)

provides the court with discretion to admit an attested copy of a

record without a final certificatlon, or an attested summary of a

record with or without a final certificatlon., 5See BRep. of Comm., on
Comparative Clv. Proc. & Prac.,, Proc. A.B.A., Sec, Int'l. & Comp.
L. 123, 130-31 (1952); Model Code of Evidence §§517, 519 (1942).
This relaxatlion should be permitted only when 1t 18 shown that the
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party has been unable to satisfy the basic requirements of the
amended rule desplte his reasonable efforts. Moreover 1t 1s speclally
provided that the parties must be given a reasonable opportunity in ‘
these cases to examine into the authenticity and accuracy of the
COpPY Or summary. ‘

Subdivision (b}. Thls provision relating to proof of lack of

record is accommondated to the changes made in subdivision {(a).

Subdivision (¢). The amendment insures that international agree-

ments of the Unlted States are unaffected by the rule. Several consu-

lar conventlons contain provisions for receptlion of copies or summa-
ries of forelgn officlal records. 3See, e.g., Consular Conv. with
Italy, May 8, 1878, art. X, 20 Stat. ?25, T.S. No. 178 (Dept. State
1878). See also 28 U,S.C., §§1740-42, 1745; PFakourl v. Cadails, 149 F,
2d 321 {5th Cir, 1945), cert. dénied, 326 U.S, 742 (1945)3 5 Moore's -
C:Federal Practice 44,05 (2d ed. 1951).




termo 6433
IIDIT OV
RECCMMENDATION OF THO LAW REVISION CCILIESSIOH
T0 THE ITGISLATURE
Relating to Requirement that Authentication of Certificate of Acknowledgment
of lotary Public of Another State Tnelude Authentication of Genuineness of
Hotary's Signature and Genulneness of Impression of Notary's Seal

Section 299 of the Real Property Law authorizes a notary public, among
other officers, to takes the acknowledgment cr proof of a conveyance of real
property situate in New York where the acknowledgment or proof is made
outside the state but within the Unized States, or vwithin any of its terri-
tories, possessions or dependencies, or within any place over which it has
oir exercises jurisdiction, scovereisniy, conirol or & protectorate.

Seetion 311, sukdivision 2, of The Real Properuy Lav provides that a
gonveyance so acknowledged or proved before a notary sublic may not be
read in evidence or recorded within the state unless the certificate of
acinovledgment or proof is autheniticated (&) by the certificate of the
clerls or other certifyving officer ¢i a court in the cistrict in which
such acknovledgment or proof was male under the seal of the ecourt, or (b)
by whe certvificate of the clerk, rejister, recorder or other recording
of 7icer of the district in whiecn such acknowledgment or proof was made,
or {¢) by the certificate of the officer heaving cherze of the official
records of the appointment of such notary or having & record of his
simmature,

The contents of a certificate of authentication ere preseribed by
secilon 312 cf the Real Froperty Lev, whieh applies vhen avthentication is
required, whether the acknovledgment or proof be mace within or without the

state or the United States and vhelher it be made before a notary public or



sonc other suthorized officer, The authenticating olfficer must specifly
{a) that the officer making the certificate of aclnouledguent or proof was,
st the time the certificave purpcoris tc have bteen node, such officer as he
purports to be; (L) that the authecticating officer is acquainted with the
handyriting of the officer meking e original certificate, or has compared
the si-nature of such officer upon the original certificate with a specimen
of nis signature filed or depcsited In the office of the authenticating
olficer, or recorded, filed or deposited elsewhere ;ursuant to law; and
(¢} that the authenticating officer helieves the signature of such officer
upon the original certificate is genuine. Secticn 312 also provides that
if the original certificate is required to be under ceal, the authenticating
of ficer must alsc certify that he hoc compared the impression of the seal
e-Tized thereto with a specimen iupression therec? [iled or deposited in
his office or recorded, filed or denosited pursuant <o lav in any other
place and believes that the impression of the seel on the original certificate
is fenuine.

The requirements of secticn 312 with respect to autherntication of
genuineness of the signature cf the officer who tool the acknowledgment
are conformable with the New York ziaiutes relating o records of qualifica-
tion of notaries public and filins of specimens of their signatures.
(Eccutive Law, section 131, subdivision 3, which provides that a notary
public shall qualify by filing his cath of ofiice cnd nls official signature
with the county clerk of the couwaty in which he resides.) They are ilncom-
patible, however, with the laws of a number of the states in which the
authentication must be obtained, since the statutes in these states make

no provision for filing of an official signature in the office of the



-

artlenticatine officer who maintains the records of nomes of notaries
public. . . .
The requirement in secticn 312 that the suthernlicaviig officer attest
%o “he genuineness of the impressici of the seal of the officer who executed
the original certificate has lesz Liportance with respect to authentication
o certificates of notaries nublic of ciher states, since many states, like
Mew York, have abclished the reguivoment that the acts of a notary public
he wnder seael. However, where tlhe lawvs of the siate in vhich the notary
wac aproinved do require thet his nctarial seal be affixed to a certificate
of his official acts, the difficuliies described cbove with respect to
auvcacniication of the genuineness of the notery's signature arise as well
wivl: respect to authenticaticn of his seal.
5 * 3 3 5
ihile the Eew York statuie peraiis the use of certificates of acknowledg-
ment or of ocaths wade hefore certain other cfficers of olthier states, the

mos. convenient and usual practice Is 4o have an acincrledgment or an oath

adrinistered before = notary. o "o as they apply vo noiaries public of

512 of the Real Property

other states, therefore, the provicions of section
Lz requiring authenticaticon of genvineness of sigrnusure and seals of officers

to citizens of

¢}

of other states may thus impose undue hardship anc cupens
thiz state in a substantial number ¢f cases, either Tccause a ccemplying
auwchenication cannoi be chtained Tor a certificate that has been executed
by a notary publice or because suecllic instructicns ust be sgent in the firse
instance tc have the acknowlizdgzelrs or oath certified by scrme other officer
in order to obtain a certificate thabt can be authenticated.

The Cemmissior believes that secticn 312 of the [lesl Troperty Law should

be caended to make its provisions reguiring authencication of signatures and



eals inapplicable where the ceriilicate of acknosledznent or proof is made
by & notary public, without the stote bud within the United States or any
terrivery, possession, or dependency of the United iates, or any place over
wiiich the United States exercises Jurisdiction, sovereiznty, control or a
prciectorate. Under the azendment sropcsed hy the Commission, section 312
woull instead provide, ia suclk cases, that the certiricate of authentication
must state in substance that at the Yime when the origiral certificate
purporis Lo have been made, the norson whose name 1o subseribed to the
cervificate was such officer as he iz therein represented to be.

i. corresponding chanre din the longuage of the sresent provisions of
section 312 requiring the avthenticating officer to cer:ify that "the officer"
raizing the original certificate "vas in faet such o”Ticer as he purports to
be' scems advisable, as well, so that the awthentication ir all cases would
state in substance that "the perscn vhose name is subscribed to the certificate"

was &t the time the criginal certiTicate purports o have veen made, "such
officer as he is therein rejresenied to be,”

In cenformity with the proposcd amendment of [eal Property Law, section
312, providing separately for the content of a ceriiTicate of authentication
of a certificate of acknowledgmenl ncde by a notary sublic cutside the state
but vithin the United States, an smendment is also required in paraggaph (c)
of section 2309 ¢f the Civil Fractlico law and Rules . . . . The amendment
pronosed by the Commission wakes clesr that the cervificace required by that
parajraph 1s the certificate that wovld be required 1o catitle a deed to be
recorvded if it had teen aclnowled;el before the mercicuinr of ficer who
atliinistered the cath. Since the stctuies providing fo- acknowledgments

of {ceds ta be reccrded within the stote dispense In scme instances with



any requirement of authenticaticn, zund thus require only e single “certilficats

{cce Tieal Troperty Law, section 30C0), the amendmer. of paragraph (c) of

o
|

gsecvion 2309 of the Civil Fractice Lew and Ruless, provosed Uy the Ccmmission

alic changes the word "certificate <o "eertificatc or ceriificates.”

The Coammission therefore reccompends:
I. The following arendment ¢l section 312 of the Deal Property Law:
% 312, Coatents of certificate of suthentication.

l., An officer authenticating a certificate of acknovledzment or proof

mess subjoln or attach Lo the criginsl certificate a certificate under
nis hand.

2. When the eertificale of ackneowledgment cr proof is made by

a rnotary public, withouit the stoie but within chc

taited States or

vithin any ferritory, pcssession, or dependency of the United States,

cr within any place cver which the United Ztates, at the time when suck

acknovledgment or proof is taikern, has or exercises jurisdiction, sovereignty,

coacrol, or a protectorate, the certificate of zuthentication must state

ia substance that, at the time sshen such origicel certificate purports to

have been made, the person vlooc name is svbeceriled to the certificate

w788 such officer as he is therein represented to e,

In every other case [Sucii) the certificate of authentication

origiral certificate purports to have been mada, the [oficer meling

it was in faeci such officer as ne purports! vnerscn vihose name is sub-

scribed teo the original certificate was such officer ag he ig therein

represented to be; {b) that the zutherticating officer [{1}] is acguainted



vith the handwriting of the cofficer making the original certificate,

ciw [{2}] has compared the sigacivre of such oflicer upon the original
certilicate with a gpecinen of bis sizpnature I11lcd or cdeposited in the

cffice of such authenticating olficer, or recoilcd, Illed, or deposited,
sursuant to law, in any other place [; {¢) that hel, and believes the
cignature [¢f suel officer] upon the original certificate is genuine;

and {¢), if the original certiilicate is reguired to be under seal, [such]

that the authenticating officer "must alsc certify (d; that hel has
campared the impression of the seal affixed thereito with 2 specimen
impression thereof filed or depcsited in his olfice, or recorded, filed,
< deposited, pursuent to lav, in any other place [;!, and {(e) that he]
celieves the impression of the seel upon the orizinal certificate is
senuine.

3. When such origingl cervificate is made pursuvant to subdivision

five of gsection twe hundred ninety-nine of this chapter, such certificate
of authentication must alse suecify thalt the person malking such original
certificate, at the time vhen it vurporits to have ceen made, was author-
ized, by the laws of the stete, Distriet of Colwsiia, uerritory, possession,
dependency, or other place vhere ithe acknowledzmenc or proof was made, to
take the acknowledgment or proof of deeds to be vecordesd therein,

EL When such originsl ceritificate is mede pursuant to subdivision
seven of section three hundred cne of this chapier, such certificate of
auwikentication must also specify that the person making such criginal
certificace, at the time when Lt purrorts to have heen made, was author-
ized, by the laws of the countey vhere the acknoviedgment or proéf was

rade, wo texe acknowledrments of conveyances of eal eptinte or te adminds-

‘,___
[¢]
H
)

afths in proof of the sxecuotion theresof,
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+I. The following amendment o7 subdivisicn (¢) of seciion 2309

of the Civil Fractice Iow and Fules:

=

(c} Caths and alflrmations taken vithows -he siote. ~An cath or

arffirretion taken without the sitate shall To trezied as if saken within

he state if it is accompeniad Ly such certificotic or certificates as

[are] would be reguired te ertiile a deed ackaovledred vithout the state

taen zoknowledged Lefore

to e recorded vithin the stoic if such deed had

the officer who administered the ocath or affirma;icn.

STATUTINY HOTE
{ficte: These sre amendments recommmended by the Loy Dovision Cemmission.
Sec Lex, Doc. (1963) Ne. 65 {I). ‘ihelr purpose 1z Lo simpiify the authen-

« and of territories end

tication of certificates of

possessions of the United States. o conlorming chonge is made in section

2300{c} of the Civil Practice meos oo Sules, )

’



