#34(L) 5/11/64,

Memorandum 64-30

Suhject:. Study No. 34{L)-~Uniform Rules of Evidence {New
Evidence Code

We are sending you with this memorandum a preliminary draft
of the new Evidence Code. This draft contains the various
Unjform Rules as revised_by the Commission, together with various
provisions of existing law which we plan to include in the
Evidence Code. ({We have made a few changes in the revised rules
in order to insert them in the code.)

In some cases, the Commission has not considered provisions
that are included in the Evidence Code. We will be preparing
memoranda to indicate the problems that these provisions present.
Some of these problems can be identified only after we havé
received additional portions of Professor Degnants study.

In other cases, we have mer=ly outlined the content of

‘certain portions of the Evidence Code; we have not attempted to

eﬁpréss the substance of the sections that will be ifcluded in
the code. These portions of the Evidence Code wiil be drafted
after we have considered Professor Degnants recearch study and
additional mgmorgnda prepared by the staff.

] ',Tpa organization of the Bvidence Code is tentative. We
may find that further study of various provisions will require
reorggqization. For example; Professor Degnan suggests (Part IV

of his étudy) that the material on weight of evidence be includec
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‘the definitions division of the Vehicle Code.

in the Division of the Evidence Code relating to Burden of
Producing Evidence; Burden of Proof, and Presumptions, vhereas
we have tentatively included this material in the General
Provisions Division of the Evidence Joce.

We have checked with the Legislative Counsel concerning
whether this material would properly constitute a new code. Hs
had no objections, and noted that tha Commercial Code was nade
a new code,

We also checked with the Legislative Counsel concerning
the numbering system to be used in the new code. Although the
staff would prefer a numbering systeﬁ that allows room for

expansion without resorting to w1 or “a" following section

numbers, the Legislative Counsel prefers a system that numbers
sections in consecutive order. We have followed the preference
of the Legislative Counsel on this matter with one axceptioﬂ:
We have numberqdrthe sgctions in the definitions division by

five rgther tHan one; and we find that this system was used for

We also requestecd the Legislative Counsel to provide us with
the expert assistance of his office on the organization of the
new code. He has agreed;“if time permits, to provide us with
such assistance sometime after June 15. After this review by
his qfficé, we may find revisions in organization of the code
are needed. )

At the May meeting, we will request that the Commission

tentatively approve the organization of the new code, sub ject




to revisions to be made later as further research indicates
that sgch revisions are needed. Accordingly, we sugge:zt that
you read the new evidence code with care prior to the rceting.

Attached (gold sheets) is a revised schedule on this
project.

Respectfully submitted,

John K. DeMoully
Executive Secretary




EVIDENCE CODE

DIVISICN 1. PRELIMINARY PROVISICHNS AND CONSTRUCTICH [§§ 1-1%]
DIVIGION 2. WORDS AND PHRASES DEFINED [§§ 100-2651]

DIVISICN 3. GENERAL PROVISIONS [§5 300-k49]
Chapter 1. Applicability of Code {§ 300]
Chapter 2. Order of Proof [§ 310]
Chapter 3. Questions for Judge and Jury [§§ 520-330]
Chapter ¥, Admitting and Excluding Evidence [53 350-LC6]
Article 1. General Provisions [§§ 350-301]
Article 2. FPreliminary Determinations on Admissibility
of Evidence [§§ LOO-LO&]
Chapter 5. Weight of Evidence [§§ L10-%39]
Chapter 6, Instructing Jury on Effect of Evidence {§§ Lko-449)

DIVISION 4. JUDICIAL NOTICE [§§ L450-458)

DIVISION 5. BURDEN OF PRODUCING EVIDENCE, BURDEN OF PROCF, AND PRESUMFTIONS
(Contained in tentative recommendstion) [§§ 500-667]

Chapter 1. Burden of Prcducing Evidence (§ 5001}

Chapter 2. Burden of Proof [§§ 510-522}
Article 1. Genmeral [§§ 510-511]
Article 2. Burden of Proof on Specific Issuves [§§ 520-522]

Chapter 3. Presumptions [§§ 600-667]
Article 1. General [§§ 6C0-60T7]
Article 2. Conclusive Presumptions [§§ 620-624)
Article 3. Fresumptions Affecting the Burden of Preducing Evidence

[§§ 630-646]

Article 4, Presumptions Affecting the Burden of Proof [§§ 660-667)

DIVISION 6. WITNESSES [§§ 700-795]
Chapter 1. Cecmpetency [§§ 700-7041)
Chapter 2. Oath and Confrontation [§§ 710-711]
Chapter 3. Expert Witnesses [§§ T720-733]
Article 1. Expert Witnesses Generally [§3 720-72k]
Article 2. Appointment of Expert Witness by Court [§§ T730-733]
Chapter 4. Interpreters [§§ 750-752]
Chapter 5. Methed and Secope of Examination [§8 760-773]
Chapter 6. Testing Credibility [§§ 780-795]

DIVISION 7. OPINION TESTIMCNY AND ICIENTIFIC EVIDZICE [$§§ 800-866]
Chapter 1. Expert and Other Opinion Testimony [3§ 800-8T1]
Article 1. Expert and Ciuer Opinion Testimony Generally {§§ 800-805]
Article 2. Opinion Testimony in FEminent Domain Cases {§ 830]
Article 3. Opinion Testimony on Particuler Matters [§§ 870-871)
Chapter 2. Blood Tests to Determine Paternity {[$§ 8¢0-896]




DIVISION 8. PRIVILEGES [§3 900-1050]
Chapter 1. Definitions [§§ $00-905]
Chapter 2. Applicability of Zivision [§ 910]
Chapter 3. General Provisions Relating to Privileges [§§ 911.920]
Chapter 4. Particular Privilezes [§§ 930-1060 ]
Article 1. Privilege of Defendant in Criminal Proceeding [§ 930]
Article 2. Privilege Azainst Self-Incrirdination (3§ obo-oL8]
Article 3. Lawyer-Client Privilege [§§ 050-S64]
Article 4.  Privilege Nect to Testify Against Spouse [§§ 970-973]
Article 5. Privilege for Confidentisl iarital Commumications
[§§ 980-987]
Artiele 6. Physicisn=Foiient Privilege [§§ 990-1C06]
Article 7.  Psychotherapist-Patient Privilege [§§ 1010-1024 ]
Article 8. FPriest-Penitent Privileges [§§ 1030-1034]
Article 9. Official Information and Identity of Informer
(8§ 10%k0-10L2]
Article 10. Political Vove [§ 1050]
Article 11. Trade Secre: [§ 1C60]

DIVISICN 9. EVIDENCE AFFECTED OR INCLUDED BY EXTRINCIC POLICIES [§§ 1100-1155}
Chapter L. Evidence of Character, Habit, Custcm, or Usage [§§ 1100-1104]
Chapter 2. Cther Evidence Affected or Excludec by Rotrinsic Policies

[§§ 1150-1155]

DIVISICN 10. HEARSAY EVIDENCE [§8 1200-1295]
Chapter 1. General Provisions [§§ 1200-120k4]
Chepter 2, Exceptions to the Iearsay Rule [§§ 1250-1295]

DIVISION 11. WRITINGS [§§ 14c0-1950]

Chapter 1. Writing Indispensable [§§ 1400-1402]

Chapter 2. Authentication [§§ 1410-1416)

Chapter 3. Best Evidence Rule [§§ 1h20-1k22]

Chapter 4. Parole Evidence Rule [§ 1430]

Chapter 5. Proof of Content or Execution [§§ 1450-155L]
Article 1. General Provisions [§§ 1450-1153]
Article 2. Fhotographic Copies of Writings [§§ 1460-1461)
Article 3, Business Records [§§ 1470-1k71]
Artlele 4. Church Records [§§ 1480-1485)
Article 5. Hospital Records [§§ 1450-14¢6]
Article 6. Reports of Presumed Death, Missing in Action, and

the Like [§§ 15C0-1502]

Artiecle 7. Particular ritings [3§ 1550-155k]

Chapter 6. Records of Medical Studies [§ 1950]
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EVIDENCE CODE

DIVISION 1. FPRELIMINARY PROVISICONS AND CONSTRUCTIOR

1. Short title.

1. This code shell be knovm as the Evidence Code.

2. Common law rule construing code abrogated.

2. The rule of the common lav, that statutes in derogation thereof
are o be striectly construed, has no application to this code. The code
establighes the law of this State respecting the suvject to which it
relates, and its provisions and all proceedings under it are to be libarallv

construed, with a view to effect its objects and to promote justice.

3. Continuation of existing law.

3. The provisions of this cocde, insofar a&s they sre substantially the
Bame as exisﬁing provisions relating to the same subject matier, shall be
construed as restatements and continuations thereof and not as new enact-

menta.

L. Pending proceedings and accrued rights.

h. Ho action or proceeding commenced before this code takes effect,
and no right accrued, is affected by the provisions of this code, but all
procedures thereafter taken therein shall conform o the provisions cof this

code so far as possible.
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5-9
5. Constitutionality.

5. If any provision of this code or its application to any person
or circumstance is held wunconstitutional, such decision shall not affect
any other provision or application of this code which can be given effect
witilout the unconstitutionsl provision or application, and to this end the

provisions of thie code are declared to be severable.

6. Construction of code.

6. Unless the provision or ilie context otherrise requires, these
preliminary provieions and rules of constructicn shall govern the construction

of thls code.

7. Effect of headings.

7. Division, chapter, and article headings do not in any manner

affect the scope, meening, or intent of the provisions of this code. ,

8. Heferences to statutes.

8. Whenever any reference is made to any portion of this code or of
any other law, such reference shall apply to all snendments and additions

herctofore or hereafier made.

9. "Chapter," "article," "section," "subdivision,” and "paragraph.”

2. (a) "Chapter" means a chapter of the division in which thet term
occurs unless otherwise expressly mentioned.

(b) "“Article" means an article of the chapter in vwhich that term occcurs
unless sowe other article is expressly mentioned.

(e) "Section" means & section of this code unless some other statute

is expressly menticned.,
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(4) "Subdivision" means a subcivision of the section in which that
tern occurs unless some other sectiion is expressly mentioned.
(e} "Peragraph" means a parazraph of the subdivision in which that

tern oceurs unless some other subdivision is expressly menivioned.

10. Construetion of tenses.

10. The present tense includes the past and future tenses; and

the future, the present.

1l. Construction of genders.

11. The masculine gender includes the feminine and neutg:.

12. Capstruction of singular and plural.

12. 'The singular number includes the plural; and the plural, the

sinTwlar.

13. "Shall" erd "may."

13, "Shall" is mandatory and "msy" is permiscive.

l#. hen code takes effect.

14, This code takes effect om July 1, 1966.
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100-125

DIVISION 2. WORDS AND PHRASES DEFINED

100. Application of definitions.

100. Unless the provision or context otherwise requires, these

definitions goverxn the comstructicn of this code.

105, Action,

105. "Action" inelndes a civil action or proceeding and a criminal

action or proceeding.

110. Burden of producing evidence.

110. *“Burden of producing evidence" means the obligation of a party
to introduce evidence sufficlent to avoid a preemptory finding against hin

as to the existence or nonexistence of a disputed fact.

115. Burden of proof.

115. "Burden of proof" means the obligation of a party to meet the
requirements of & rule of law that the fact be proved either by a prepcnderance
of the evidence or by clear and convincing evidence or beyond a reasonable
doubt, as the case may be. Burden of proof is synonymous with “burden of
persuasicn.” Unless a rule of law specifically requires otherwise, the

burden of preoof requires p- wof by a preponderance of the evidence.

120. Civil action.

120 '"Civil action” means a civil action or proceeding.

125. Conduct.

125. "Conduet" includes all active and passive behavior, both verbal

and non-verbal.
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130-160

130. County.

130. "County" includes "ecity and county."

135. Court.

135. "Court" means the Supreme Court, a district court of appeal,
superior court, muniecipal couart, or justice court, btut does not include a

grand jury.

140. Criminal action.

140. "Criminal action” means a criminel action or proceeding.

145. Declarant.

145. "Declarant” is a person who makes a statement.

150. Evidence.

150. "Evicence" means testimony, writings, material objects, or other
things presented to the senses that are offered to prove the existence or

nonexistence of a faet 1n judicial or fact finding tribunals.

155, Finding of fact, finding, finds.

155. "Finding of fact," "finding," or "finds" means the determination
from evidence or judicilal notice of the existence or nonexistence of a fact.
A ruling on the admissibility of evidence implies whatever supporting finding
of fact 1s prerequisite thereto; a separate or formal finding is unnecessary

unless required by statut..

160. Governmental subdivision.

160. ‘"Govermmental subdivision" means . . . .
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165-205
165. The hearing.

165. "The hearing" means the hearing at which the question concerniug
the admissibility of evidence under a statute section 1s ralsed, and not

some earlier or leter hearing.

17C. Hearsay evidence.

170. "Bearsay evidence" is evidence of a statement made other than by
a witness while testifying at the hearing that is offered to prove the truth

of the matter stated.

175. Judge.

175. "Judge" includes a court commissiconer, referee, or similar officer,

puthorized to conduct aznd corducting a court proceeding or court hearing.

180. Cath.

180. "oath" incluvdes affirmation.

185, Perceive.

185. "Perceive” means acquire knowledge through one's senses.

190. Person.

190. '"Person" inecludes a corporation as well as a natural person.

195. Personel property.

195. '"Personal propertv” inciudes money, goods, chattels, things in

action, and evidences of debt.

200. Property.

200. "Property” inciudes both real and personal property.

205. Proof.

205. "Proof" is the establlshment of a fact by evidence.
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210-235

210. Public employee.

2310. "Public employee' means an officer, agent, or employee of the

United States or of a public entity.

215. Public entity.

215. "public entity” includes a etate, ccunty, city, distriet, public
authority, public agency, and any other political subdivision or political

corporation.

220. Real property.

220. "Real property" is coextensive with lands, tenements, and

hereditaments.

225. Relevant evidence.

225. '"Relevant evidence" means evidence having any tendency in reason
to prove or disprove any disputed fact that is of consequence to the deter-
mination of the action, including the credibility of a witness or hearsay

declarant.

230. Rule of law.

230. "Rule of law" includes constitutional, statutory, and decisional

laxr.

235. DBtate.

235, "State" mean. the Stave of California, unrless applied Lo the
different parts of the United States. In the latter case, it includes the

District of Columbis and the territories.
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240-255
2L0,  Statement.

2h0. "Statement” means not only sn oral or written expression but
also non-verbal conduct of a person intended by hin as a substitute for

words in expressing the matter stated.

245,  Statute.

25, "Statute" includes a constitutional provision.

250, Tier of fact.

250. "Trier of fact' meanc a judge when he is trying an issue of

fact other than one relating to the admissibility of evidence and a jury.

255. Unovailahle as a witness.

255. (a) Except as otherwise provided in subdivision (b), "unavailable
as a witness" mears that the declarant is:

(1) Exempted omn the ground cf privilege from testifying concerning the
matter to which his statement is relevant.

(2) Disqualified from testifying to the matter.

(3} Dead or unable te attend or to testify at the hearing because
of Then existing physical or mental illness or infirmity.

(4} Absent beyond the jurisdiction of the court to compel his attendance
by its process,

(5) Absent from the hesring and the proponent of his statement has
exercised reascnable diligence but has been unable to procure his atiendance
ty subpena.

(6) Absent from the hearing because of imprisonment and the court is

unacle to compel his attendance at the hearing by its process.
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{v) A& declavent is nou unavéiihbie as a witneos:

(1) If the exempticn, disquaiification, death, inability, or absence
of the declarsnt is due to the procurement or wrongdoing of the proponent of
his statement for the purpose of preventing the declarant from attending or
testifying; or

(2) If unavailability is claimed because the declerant is absent beyond
the jurisdiction of the court to compel appearance by its process and the
deposition of the declarant could have been taken Ly the propoment by the

exercise of reasonable diligence and without undue hardship or expense.

260, Verbal.

260, "Verbal" includes both oral and written words.

265, Uriting.

265, "Writing" means handwriting, typewriting, printing, photostating,
photographing, and every other means of recording upon any tangible thing
any form of communication or representation, including letters, words, pic=-

tures, scuads, or symbols, or cocbinations thereof,
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300.

3C0-310

DIVISION 3. GEWERAL PROVISIONS

CHAFPTER 1. APPLICARILITY OF CODE

Applicabllity of code,

300. Except as otherwlse provided by statute, this code applies

in every proceeding, both criminal and civil, conducted by & court in which

evidence igs introduced, including proceedinge conducted by a court

comissioner, referee, or similar officer.

310.

CHAPTER 2. ORDER CF PRCOF

Order of proof.

[Substance of CCP 2042 to be inserted here. Section will be drafted
after Commission has considered research study. Section 2042 reads:

2042. The order of proof rust te reguloted ty the sound
discretion of the Ccurt. Crdirerily, tle party teginming the
cese rust exhaust Lis evidence before the other rerty tegins.

[Gection 20L2 may duplicate Codc of Civil Procedure Section 601.
If so, the chapter on order of proof could be eliminated unless
it is necessary for criminal cases. ]
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320-330
CHAPTER 3. QUZSTIONS FOR JUDGE AND JURY

§20. Questions of law for court.

[Substance of CCP 2102 to bhe inserted here. 3Section will be drafted
after Commission has considered research study. Section 2102 reads:

2102. All gquestions of law, including the admissibility of
testimony, the facts preliminary to such admission, and the construction
of statutes and other writings, and other rules of evidence, are to be
decided by the Court, and 211 discussions of law addressed to it.
Whenever the knowledge of the Court 1s, by this Code, nade evidence
of a fact, the Court is to declare such knowledge to the jury, who
are bound to accept it.]

32). Detexmination of foreign law.

32). Determination of the law of a foreign country or a governmental
subdivision of a foreign country is a question of law to be determined by
the court. If such law is applicabls and if the judge is unsble to determine
it, he may, as the ends of justice reguire, either (a) apply the law of
this State 1f he can do so consistently with the Constitution of this State

and of the United States or (b) dismiss the action without prejudice.

330. Jury as trier of fact.

[Substance of CCP 2101 to be inserted here. Section will be drafted
after Commission has considered research study. Section 2101 reads:

2101. All guestions of fact, where the trial is by jury, other
than those mentioned in the next section, are to be decided by the
Jury, and all evidence thereon is to be addressed to them, except
vhen otherwise provided by this Code. ]
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350-353
CHAPTEE 4. APMITTING AND EXCLUDING EVIDENCE

Article 1. General Provisions

350, Only relevant evidence admissible.

350. Uo evidence is admissible except relevant evidence.

351. Admissibllity of relevant evidence.

351, Except as cotherwise provided by statute, all relevant evidence

is sdmissible.

352, Discretion of judaze to exclude evidence.

352. (a) The judge mey in his discretion excliude evidence if he
finds that its probative value is substantially outwelghed by the fact that
its admission will {1) necessitate undue consunmtion of time or {2) create
substantial danger of undue prejudice or of confusing the issues or of
misleading the jury.

(b) The judge mey stop the production of further evidence upon any
particular point when the evidence upon it 1s already so full as to preclude

reasonable doubt.

353, Effect of erroneous admission of evidence.

353. A wverdict or finding shall not be set aside, nor skall the
Judgment or decision based thereon be reversed, by reason of the erronecus
admission of evidence unless:

(a) There appears of record an objection to or a motion to strike

the evidence timely made and so stated as to make clear <he specific ground
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353-390

of the objection or motion; and

(b) The court waich passes upon the effect of the error or errors
is of opinion that the admitted evidence should have been excluded on the
ground stated and probably had a substantial influence ir tringing asboub the

verdict or finding.

354, Effect of erronecus exclusion of evidence.

354, A verdict or finding shall not be set aside, nor shall the
Judgment or decislon based therecon be reversed, by reason of the erroneous
exclusion of evidence unless the court which passes upon the effect of
the error or errors is of opinlon that the excluded evidence would protably
have had a substarntial influence in bringing about a different verdict or
Tinding and it appears of record that:

(a) The substance, purpose, and relevance of the expected evidence
was made known to the judge by the guestions asked, an offer of proof, or
by any other means; or

(b) The rulings of the judge mrde compliance with subdivision (a)
futile; or

(c} The evidence was sought by guestions asked during cross-examination.

355. Limited admissibility.

355. When evidence is admissible as to one party or for one purpose
and is inadmissible as to arother party or for another purpose, the judge
upon request shall restrict the evidence to its proper scope and instruct
the jury accordingly.

390. Entire act, declaration, couversation or writing may be brought out
to elucidate part offered.

[Substance of CCP 1854 will be inserted hare. Section will be drafted
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390-402

after research study is reviewed. Section 1854 reads:

1854, When part of an act, declaration, conversation, or writing
is given in evidence by one party, the whole on the same subject ray be
inquired into by the other; when a letier is read, the answer may
be given; and when a detached act, declaration, conversation, or
writing 1s given in evidence, any other act, declaration, conversation,
or writing, which is necessary to mske it understood, may also be glven
in evidence.]

391. Object related to fact in issue.

[Substance of CCP 1S54, if vetained, will be inserted here. Section
will be drafted aftzr research study is reviewed. Section 1954 reads:

1954, Whenever an object, cognizsble by the senses, has such a
relation to the fact in dispute as to afford reasonable grounds of
belief respecting ift, or to make an item in the sum of the evidence,
such object ray be exhibited to the jury, or its existence, situation,
and character mey te prcved by witnesses. The admission of such
evidence must be regulated by the sound discretion of the Court.)

Article 2. Preliminary Detemminations cn Ldmiscibiliiy of .Tvidence

40O, "Preliminary fact" defined.

400. As used in this article, “prelimirary Tfact” means a fact upon
the existence of which depends the admissibility or iradmissibility of
evidence, the qualification or disqualification of a person to be a Witness,

or the exlstence or nonexistence of a privilege.

401. '"Proffered evidence" defined.

h01. As used in this article, "proffered evidence" means evidence,
the admissibility or insémissibility of which is deperndent upon the existence

or nonexlstence of a preliminary fact.

L02. Procedure for determining existence of prelintnary fact.

402. (a) when the existence of a preliminary fact is disputed, its

existence or nonexistence shall be dstermined as provided ir this article.
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402-403

(b) On the admissibility of a confession or admission of a defendant
in a criminal action, the judge shall hear and determine the question out
oI the presence and zearing of the jury unless ostherwise requested by the
defendant. On the admissibility of other evidence, the judge may hesar and
determine the question out of the presence or hearing of the jury.

(¢) In determining the existence of a prelimingry fact under Seection
404 or W05, exclusionary rule: of evidence do uot apply except for Section
352 and the rules of privilesge.

4%03. Determination of preliminary fact where relevancy, personal knowledge,
or authenticity is disguted.

403. (a) The proponent cof the proffered evidence has the burden of
producing evidence as to the existence of the preliminary fact, and the
proffered evidence is Inadmissible unless the julge finds that there is
evidence sufficient to sustain a findirg of the existence of the preliminary
fact when:

(L) The relevance of the proffered evidence depends on the existence
of the preliminary fach;

(2) The preliminary fact is the verscnal knowledge of the witness con-
cerning the subject matter of khis testimwony;

{3} The preliminary fact is the autbenticity of a writing; or

(L) The proffered evidence is of a statement or other conduct by =
particular person and “re dispuied preliminary fact is whether that person
made the statement or so conducted himselirl.

(b) The judge may admit conditiorally the proffered evidence under this
section, subject to the evidence of the preliminary Pact being later supplied

in the course of the trial.
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{c) If the judge admits the proffered evidence under this section:

(1) He may, and on request shall, Instruct the jury to determine the
existence of the preliminary fact and to disregard the evidence unless the
Jury finds that the preliminary fact exists.

(2) BHe shall instruct the jury to disregard the proffered evidence if

he subsequently determines that a jury cowld not reascuably find that the

preliminary fact exists,

4oh. Determination of whether evidence is lncriminatcry.

4ok, Whenever the proffered evidence is cleimed to be privileged under
Article 2 {commencing with Section Sh0) of Chapter 4 of Division 8, the
person claiming the privilege hes the burden of showing, that the proifered
evidence might iperimisinte him as provided in Section 9405 and
the proffered evidence is inadmissible unless it clearly appears to the judge
that the proffered evidence cannot possibly bave a tendency to incriminate

the person claiming the privilege.

4O5. Determiration of preliminary fact in other cases.

kO5. Except as otherwise provided in Sections 403 and 4Ok:

{a} When the existence of a puelininary Fact is disputed, the judge
shall indicate whichk party has the turden of producing evidence and the
burden of proof on the isgue as implied by the rule of law under which the
gquestion arises- The Jjudsz shall determine the existence or nonexistence of
the preliminary fact and shall admit or exclude the proffered evidence as
reguired by the ruie of ilaw under which the question arises.

(b} If a fact in issue in the action is also a preliminary fact, the

Judge sball not inform the jury of his devermipation of the preliminary fact.
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L05- 406

The Jury shall make its determination of the fact without regard to the
determination made by the Jjudge. If the proffered evidence is admitted,
the jury shall not be instructed to disregard the evidence if its determination

of the fact differs from the judge's determination of the preliminary fact.

4o6. Evidence affecting welght or credibility.

406. This erticle does not limit the right of a partv to introduce

before the trier of fact evidence relevant tr weight or credibility.

ColAFL R 5. WLIGHT OF pvIDENCE

licte: This chapter will be {rafted after the reseerch study
covering ths subject matter of this chapter has been considered by the
Cermission. The sections in this chapter will bezin with Zection 410.
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CHAPTER 6. INSTRUCTING JURY ON EFFECT OF EVIDENCE

W0, Certain instructions required on proper occasiors.
441, Power of jury not arbitrary.

42,  HNot bourd by mmber of witnesses.

443, Witness whose testimony is false in part.

Lhh,  Testimony of an accomplice.

445. Orel admissions.

L6, Burden of proof.

547, Party having power to_ produce. better evidence.

[Sectione 440 to 44T will he based on CCP 2061l. These sections
will be drafted after the Commission has considered the research
study. ]
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L50-452

DIVISION &. JUDICIAL NOTLICE

EEO. Judicial notice may be taken only as authorized by cuatute.

450, Judiecial notice may not ve taken of aay uciter unless authorized

or reguired by statute.

45%: Mavters which must te Juiiceially noticed.

L1, Judicial notice shell be taken cf:

(a) The decisional, consiitution, and public stavwbory law of the
United States and of every state, territory, and poscession of the United
States.

(b} Any matter made a subjec: of judicial notice by Section 11383,
11535 or 18576 of the Govermmeni Code or by Section 0T of Pitle U4 of the
United States Ccde.

(c) Iules of ecourt of this Siate and of the United duates.

{¢.) Tacts and propositions of generalized Inovledge that are so

universally known that they cannot veasonably be the subject of dispute.

hgo, Matters which may be judicially noticed.

L2, Judicisl notice may be tallen of the folloving matters to the
extent that they are not embraced with Section L51:

{a) Resolutions and private acts of the Congress of the United States
ani of the legislature of any state, iterritory, o cossession of the United
Scates,.

(v) Legislative enactments and regulations of jovernmental subdivisions

or asencies of (1) the United States and (2) any sltate, territory, or
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possession of the United States.

(e} Official acts of the lesislative, execuii e, and judicial depart.-
menis of thiz State and of the United :iates.

()} Tecords of any couri of this 3tate or of (he United States.

(e} The iav cf foreim countries and governmen.al suidivisicns of
foreion counirles.

{F) Gpecific facts and propositions that are of such common knowledge
within the territorial jurisdicticn of the court thalt they cannot reasonably

be the sul:ject of dispuie and ere capable of imrellave ant accurate

determination by resort to sources of reasonably indisyutaile accuracy.

L53, Compulsory judicial noULCC UPChR reguest.

153, {a) Frcent as previded in stbdivision (&), Jjudicial notice shall
be teken of each matter specified in Section W52, if a party requests it and:

(1) Furnishes the judge cufficient informatica to enable him ‘o take
Judicial notice of the maiter; and

(2) Gives each adverse party sufficient notice of ke request,
through the pleadings or ocherwise, to enable such adverse jarty Lo prepare
to neet whe request.

{b) Judicial notice need nc: ve taken under cubcivision {(a) if:

(1) fn adverse varty disputes the propriety cof taking such notice
or the tenor therac: and

{2) The party requesting thet judicial notice be taken fails to
persuade the judge as to the propriety of taking such nocice and as 1o

the tenor thereof.
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L5k,  Information that mey be used in taking judicizl notice.

Lek, In determining the propriety of taking _vdieclal notice of a
matter or the tenor thereof:

(a) Any sourece of pertirent iaformation, including the advice of
persons learned in the subject matier, may be consulied or used, whether
or act furnished by a parvy.

(b) Mo exclusicnary rule ercep: a valid clain of privilege shall

apnly.

k55, Opportunity to present information to judge.

155, {a) Before judiecial notice of eny matter specified in Section
452 nay be taken, the judge shall ciford each party reascnable opportunity
to present to him information relevani to (1) the propriety of taking
judicial notice of the matter and (2) the tenor of whe matler to be noticed.

(b) Tith respect to any matier specified in Jeciion 452, if the
judze resorts to any source of informacion not received in cpen court,
including the advice of persons learned in the subject matier, such
infermation and its source shall be made a part of the record in the action,
and he judge shall afford each pariy reasonable opportunity to meei such

information before judicial notice of the matier mey Le taken.

456. HNoting for record matier ‘ucicially noticed.

L6, If 2 metier judicially noticed is other than a matter specified
in sundivision {a) of Zection 451, the judge shall e the earliest
praciicable time indicate for the record the matter vhich is judicially

nouiced and the tenor thereof.
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k57, Instructing jury on matters noticed.

457, If a matter judicially noticed is a matter vhich would otherwise
have heen for determination by the jury, the judge woy and upon reguesi shall

ingeruct the jury to accept as a Tact the matter so noticed,

456, Judicisl notice in proceedingc subsequent teo trial.

158, (&) The failurs or refusal of the judze to take judicial notice
cf a matier, or to instruct the jury with respect tc the matter, dees not
preclude the Judge from taking judlcial notice of thie matter in subsequent
proccedings in the aclion.

(b) The reviewing court shall judiecially notice each matter specified in
Sections 451 and 452 that the judge vas required to noticz under Section
451 or 453, The revieving court may judicially notlce any satter specified
in Section 452 and has the same pover as the judge wnder Section 321. The
revicuing court may judicislly notilce a matter in a tenor dliferent from
that noticed by the judge.

{c) In determining the propriety of taking juticizl notice of a
ratier or the tenor thereof, the reviewing court has the same power as the
juige wnder Section L5L.

(d) The judge or reviewing court taking Juticial notice under this
section of a matier specified in Scetion 452 shall comply with the provisions
of Jcotion 455 if the matier was nobt theretofere juiicially noticed in the
acuion.

{e) In determining the prooriety of taking judicial notice of a
masicy specified in Section 452, or the tencr therecf, if the reviewing

coury resorts to any source of information not received in open court or

-L403-



ney included in the record of the action, including the advice cof persons
learned in the subject metier, such informatior aud its scurce shall be

prary of the record in the action, and the revieving court shall

5
)
9]
]

aiverd each party reascnable onporcianity to meet such inforration before

Jucicial notice of the matter may Lo taken.
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DIVISION 5. BURDEN OF FRODUCING LVIDENCE, BURDEN i TROOF, AND FRESUMPTIONS

[30 500-699]

{This division will be set out in statutory form in the Tentative
Recormendation on Burden of FProducing Evidence, Burden of Proof, and

Presumptions. )
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DIVISION 6. WITNESSES

CHAPTER 1. CCMPRTENCY

T700. QGeneral rule as to competency.

TO0. Except as otherwise provided by statute, every person is
qualified to be a witness and no person is disqualified to testify to Bny

matter.

701, Disgualification of witness.

T0l. A perscon is disguelified to be a witness If he is:

(a) VIncapable of expressing himself concerning the matter so as to
be understoed by the judge and jury eilther directly or through interpretation
hy one who can underetand him; or

{b) Incapable of understanding the duty of a witness to tell the truth.

702. Personal koowledge.

702. {a) Subject to Section 721, the testimony of a witness concerning
a particular matter ie Inadmissible if no trier of fact could reasonably find
that he has personal kneowledge of the matter.

(b) Evidence of -ersoral knowledge may be provided by the testimony
of the witness himself.

(e) The judge may receive conditionally the testimony of a witness,
subject to evidence of personal knowledge being later supplied in the course

of the trial.
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703. Judge as witness.

703. Against the objection of a varty, the judge presiding at the
trial of an action may not testify in that trial as a witness. If, after
such objection, the judge finds that his testimony would be of importance,
he shall order the trial to be postwoned or suspended and to take place

before another judge.

TO4. Juror as witness.

704, {a) A member of a jury, sworn and empanelled in the trial of
an action, may not testify in that trial as a witness. I the judge finds
that the Jjurorfs testimony would be of importance, he shall order the trial
to be postponed or suspended and to take place before another jury.

(b) This section does not prohibit a juror from testifying as to
matters covered by Section 115C or as provided in Section 1120 of the Penal

Code.

CHAPTER 2. OATH AND CONFRONTATION

TL0. Oath required.

710. Every witness before testifying shall take sn osth or make an
affirmation or declarat’on in the form provided by Chapter 3 ( commencing

with Section 2093) of Title 6 of Fart b of the Code of Civil Procedure.

T11l. Confrontation.

[Section to be based on Section 1846 as revised by Commission., Section
to be drafted after Commission has considered research study. Section
1846 as revised reads:
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1BL6. A witness ean-be-heard-eply-upsn-cath-sr-affirmstieny
ané upon & trial se can te heasd only in tue prcence and subjeet
to examination of all the parties, if they choose to attend and
examine.

CHAPTER 3. EXPERT WITRESSES

Article 1. Expert Witnesses Generally

720. Gualification as an expert witness.

720, {a) A person is qualified to testify as an expert if he has
special knowledge, skill, experience, training, or education sufficient to
qualify him as an expert on the subject to which his testimony relates.

(b) Evidence of special knowledge, skill, experience, training, or
education may be provided by the testimony of the witness himself.

{(¢) In exceptional circumstances, the judge may receive conditicnally
the testimony of a witness, subject to the evidence of special knowledge,
skill, experience, training, or education being later supplied in the course

of the trial.

T2l. Testimony bz expert witness.

T21. A person who is qualified to testify as an expert may testify:

(a) To any matter of which he has personal knowledge to the same
extent (including testimony in the form of opinion) as a person who is not
an expers.

(b) To any matter of which he has persoral knowledge if such matter
is within +the scope of his special knowledge, skill, e xperience, training,

or education.
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{c) Subject to Section 801, in the form of opinion upon a subject that
is within the scope of bis speclal krowledge, skill, experience, training, or

education. -

f22. Cross-examinstion of expert witness.

722. (a) Subject to subdivieion (b), a witness testifying as an
expert way be cross-examined to tlhe same extent as any other witness and, in
addition, may be fully cross-examined as to his qualifications and as to the
subject to which his expert testimony relates.

(b) A witness testifying as an expert may not be cross-examined in
regard to the content or tenor of any putlication unless he referred to,
considered, or relied upon such publication in arriving at or forming his

opinion.

723. Credibility of expert witness.

723. (&) The fect of the apvointment of an expert witness by the
Judge may be revealed to the trier of fact as relevant to the credibility
of such witness and the weight of his testimony.

{(b) The compensation and expenses paid or to be paid to an expert
witnese not appointed by the judge is a promer subject of inguiry as relevant

to his credibility and the weight of his testimony.

724%. Iimlt on number of expert witnesses.

72h. The judge ~ay, at any time before the trial or during the trial,

limit the number of expert witnesses to be called by any party.

Article 2. Appointment of Expert Witness by Court

730. Appointment of expert by court.
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730. Whenever it shall be made to appear to any court or judge
thereof, either before or during the trial of any action or troceeding,
civil, criminral, or Jjuvenile court, pending before such court, that expert
evidence is, or will be required by the court or any party to such action
or proceeding, such court or judge may, on motion of any party, or on motion
of such court or judge, appoint one or more experts to investigate, render a
report as may be ordered by the court, and testify at the trial of such
action or proceeding relative to the matter or matters es to which such
expert evidence is, or will be required, and such court or Judge may filx the
compensation of such expert or experts for such services, if any, as such
expert or experts may have rendered, in additicn to his or their services as
a witness or witnesses, at such arount or amounts as to the court or judge

Koy seem reasonable.

731. Payment of expert appointed by court.

T31. In 2ll criminal and juvenile court actions and proceedings the
compensation fixed under Section 730 shall be a charge against the county in
which such action or proceéeding is pending and shall be pald out of the
treasury of such county on order of the court or judse. In any county in
which the procedure prescribed in this article has been authorized by the
board of supervisors, on order by the court or judge in any civil action or
proceeding, the compensation so fixed of any medical expert or experts shall
alsc be a charge against and paid out of the treasury of such county. Except
as otherwise provided in this section, in all civil actions and proceedings
such compensation shall, in the first instance, be apportioned and charged
to the several parties in such proportion as the court or judge may deterﬁine
and may thereafter be taxed and allowed in like manner as other costs.
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732, Calling and exsmining court appolnted expert.

732, Any expert appointed by the court under Sectlon 730 may be
called and examined as a withess by any perty to such action or proceeding
or by the court itself; but, when called, shall be subject to examination
and objection as tc his competency and gualifications as an expert wiiness
and a8 %o his bias. Such expert though called and examined by the court,
mey be cross-examined by the several parties to an action or proceeding in
such order as the court may direct. When such witness is called and examined
by the court, the several parties shall have the same right to object to the
questions asked and the evidence adduced as though such witness were called

and examined by an adverse party.

733, Right to produce other evidence.

733. Nothing contained in this article shall te deecmed or construed
so as to prevent any party to any action or proceeding from producing other
expert evidence as to such matter or matters, but where other expert wltnesses
are called by a party to an action or proceeding they shall be entitled to
the ordinary witness fees only and such witness fees shall be taxed and

allowed in like manner as other witness fees.

CHAPTER 4. INTERPRETERS

750. Rules relating to witnescses apply to interpreters.

750. An interpreter is subject to all the provisions of law relating

to witnesses.
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751l. Interpreters for foreign witnesses.

751. {a) When a witaess does rot undersiand ard epeak the English
language, an interpreter must be sworn to interpret for him.

(b} Any person, resident of the proper county, may be summoned by
any court or judge to appear before such court or judge to act as an
interpreter 1n any action. e summons must be served and returned in like
manner a8 8 subpena. Any perscon so summoned who fails to appear at the time

and place named in the surrons is guilty of a contempt.

752, Interpreters for deaf in crimiral and compitacal .coses.

752. {(a) As used in this sectlon, "deaf person” means a person with
a hearlng loss s0 great as to prevent his understanding normal spoken lenguage
with or witbout a hearing aid.

(b) In all criminal prosecutions, where the accused is a deaf person,
he shall have all of the proceedings of the trial interpreted to him in a
language that he can understand by a qualified interpreter appointed by the
court.

{(c} In all cases where the mental condition of s person who is a deaf
person is belng considered and where such person mey be committed to a mental
institution, all of the court proceedings, pertaining to him, shall be interpreted
to him in a language that he understands by a qualified interpreter appointed
by the court.

(4) An interpreter appocinted under this sectionshall take an oath that
he will make & true interpretation to the person accused or being examined of
811 the proceedings of his case in a languasge that he understands and that he
will repeat such person's answers to questions to counsel, court, or jury, in
the English languege, with his best skill and judgment.
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(e} TInterpreters appoinited under this seetion shall be paié for their

services a reasonable sum to be determined by the court, which shall be a

charge against the county.

760.

CHAPTER 5. METHOD AND SCCPE OF EXAMINATION

Definitions. [CCP 20&5 and 2046 (part)]

761.

Control by court 6f mode of interrogation. [CCP 2044 (part) and 2066

762,

(part)]

Exclusion of witnesses. [CCP 2043]

763.

Compelling answers. [CCP 2391 and 2065]

76k,

Power of court to call witnesses. [new]

765.

Order of examination. [CCP 2045 (last sentence)]

766.

leading questions. [CCP 20k6 (part)]

167

Refreshing memory from writing. [CCP 2047]

768.

Examination by opposing party of writings shown to witness. [CCP 2054]

769.

Cross-examination. [CCP 2048]

frl.

Re-emnination [CCF 2050 (udist sentenze; .

Recall of witness previously exemined. [CCP 2050 (last two sentences)]
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772. Cross-examination of adverse party or witness. [CCP 2055]

773. Motion to strike nonresponsive answer. [CCP 2056]
[Sections 760 - 773 will be drafted after the research study relating
to the pertinent CCP sections has been considered by the Commiseion. ]

CHAPTER 6. TESTING CREDIBILITY

780. "Attacking credibility” and "impairing credibility" defined. [new]

781. Who may attack or impsir credibility. [RURE 20(1)}

7682. General rule as to admissibility of evidence relating to credibility.

{new]

783. Demeanor. [CCP 1847 (part)]

784%. Contradiction as to facts. [CCP 1847 (part)]

785. Organic incapacity. [new]

786, Opportunity to perceive., [new]

787. Bias and the like. [CCP 1847 (part)]

7688. Corrupt attltude toward case. [new]

769. Occupation and the like. [new]

790. Prior inconsistent statement. [RURE 22{1}, (2)]
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791-T95

Character evidence. [RURE 22(3), (4)]

792.

Conviction for a crime. [RUEE 21(1), {2}, (3}]

793

Religious belief or lack thereof. [RURE 22(5)}]

Tk

Evidence to support credibility. [FRURE 20(2)]

795.

Evidence of good character of witness. [RURE 20(3)]

[Sections 780 - 795 will be drafted after the research study relating
to CCP 1847 has been considered by the Commission. ]
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DIVISICN 7. OPINION TESTLICNY AWD SCIENTITIC EVIDENCE

CHAPTER 1. EXPERT AWD OTHER OPINICN TISTIMONY

Article 1. Expert and Cther Opinion Testimony Generally

800. Cpinion testimony by lay wituess.

800. If the witness is not testifying as an expert, his opinions are
limited to such cpinions as are:

(2} Rationally based on the perception of the vitness; and

(b) Helpful to a clear understanding of his testimony or to the

determination of the fact in issue.

801. COpinion testimony by expert.

801. If the witness is testifying as an expert, his opinions are
limited to such opinions as are:

(2) Related to a subject thai is beyond the competence of persons of
common experience, training, end education; and

(b) Based on matter {including his special knovledge, skill, experience,
training, and education} perceived by or personally knmowm o the witness or
macde known to him at or before the hearing, whether or not admissible, that
is of a type commonly relied upon by experts in forming an opinion upon the
subjeect to which his testimony relates, unless under the decisional or
statutory law of this State such maiter may not be used by an expert as a

basis for his opinion.
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802. ©Statement of basis of opinion.

802, {(a) A witness testifying in the form of opinlon may state
on direct examinetion the reasons for his opinion and the matter upon
which it is baeed.

(b} BRefore testifying in the Torm of opinion, the witness shall
first be examined concerning the matter upon which the opinion is based

unless the judge in his discretion Cispenses with this rcquirement.

803. Opinion tased on improper metier.

803. The opinion of a witness may be beld insdmissible or mey be
gtricken if it is based in whole or in significant part on matter that
is not a proper basis for such an opinion. In such case, the witnese may

then give his opinion after excluding from ccnsideration the matter determined

to be improper.

80L. Opinion based on opinion or statement of ancther.

80%. (a) If a witness testifying as an expert testifies that his
opinion is based in whole or in part upon the opinion or statement of
another perscn, such other person may be called as a wiilness by the adverse
party apd examined as 1f under cross-exsmination concerning the subject
matter of hie opinion or statement.

(b} Nothing in this section makes admissible_an expert opinion that
is inadmissible becsuse it is based in whole or in part on the opinion or

statement of another person.

(c) An expert opinion otherwise admissible is not inadmissible
because it is based on the opinion or statement of a person who i1s unaveil-

able as a wltness.
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805. Opinion on ultimate issue.

805. Testimony in the form of opinion otherwise admissible under
this article is not objectionable because it embraces the ultimate issue

to be decided by the trier of fack.

Article 2. Opinion Testimony In Eminept Domain Cases

830. Opinion testimony in eminent domain cases.

830. In an eminent domain proceeding, a witness otherwise qualified
may testify with respect to the value of the real property, ilncluding the
improvements situated thereon or the value of any interest in real property
to be taken, and may testify on direct examination as to his knowledge of
the agount paid for compareble property or property interests. In rendering
his opinion as to the highest and best use and market value of the property
sought to be condemned, the witness shall be permitted to consider and give
evidence as toc the nature and value of the improvements and the character
of the existing uses being made of the properties in +he general vieinity
of the property sought to be condemned.

Note: The recommendstion on opinion testimony in eminent domain and

inverse condemnation proceedings would add a number of sections to this
article in lieu of Section 830.

Article 3. O(pinion Testimony on Particular Matters

870. Opinion as to identity or handwriting.

[Section 890 will be based on CCP 1870(9)(part). Section 890 will
be drafted after research study has been considered by Commission.
Section 1870(9) provides in part:
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1870. In conformity with the precedinz provisions,
evidence may be given upon a trial of the following facts:
* E * * *

9. The opinion of a witness respecting the ldentity
or handwriting of a person, when he has knowledge of the
person or handwriting:]

871. Opinion as to sanity.

[Section 891 will be based on CCP 1870{10). Section 891 will be
drafted after research study has been considered by Commission.
Section 1870(10) provides in part:
1870. In conformity with the precedirg. provisions,
evidence may be given upon a trial of the following facts:
* * * * *
10. The opinion of a subscribing witness to a writing,
the validity of which is in dispute, reepecting the mental
sanlty of the signer; and the opinion of an intimate acquaintance
respecting the rental sanity of a person, the reason for his
opinion being given; ]

CHAPTER 2. BLCOD TESTS TO DETERMINE PATERNITY

8390. Short title.

890. This chapter msy be cited as the Uniform Act on Blood Tests to

Determine Paternity.

891. Interpretation.

891. This act shall be so interpreted and construed as to effectuate

its general purpose to meke uniform the law of those states which enact 1t.

8g2. Order for blood tests in civil actiors involving paternity.

B92. In & civil action, in which paternity is s relevant fact, the

court, upon its own initiative or upon suggestion made by or on behalf of
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any parson whoge blood 1s involved may, or vpon motlon of any party to

the action made at & time so0 as not to delay the proceedings unduly, shall
order the mother, child, and alleged father to submit to blood tests. If
any party refuses to submit to such tests, the court may resclve the question
of paternity against such party or enforce its order if the rights of others

and the interests of justice so require.

893. Tests made by experts.

893. The test% shall bte made by experts quallfied as examiners of
blood tvpes who shall be appointed by the court. The experts shall be
called by the court as witunesses to testify to their findings and shall
be subject to cross-examination by the parties. Any party or person at
whose suggestion the tests have teen ordered maey demand that other experts,
qualified as examiners of blood types, perform independent tests under order
of the court, the results of which may be offered in evidence. The number

and qualificatiocns of such experts shall be determined by the court.

894. Compensation of experts.

80L. The compensation of each expert witness appointed by the court
shall be fixed at a reasonable amount. It shall be paid as the court shall
order. The court may order that it be paid by the parties in such propontions
and at such times as it shall prescribe, or that the proportion of any party
be paid by the county, snd that, after payment by the parties or the county
or both, all or ya.t or none of it be taxed as costs in the actlon. The
fee of an expert witness called by a party but not appointed by the court
shall be paid by the party calling him but shall not be taxed as costs in

the action.
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895. Determination of paternity.

£95. If the court finds that the conclusions of all the experts,
as disclosed by the evidence tased upon the tests, are that the alleged
father is not the father of the child, the question of paternity shall be
resolved accordingly. If the experts disagree in their findings or con-

clusions, the guestion shall be subtmitted upon all the evidence.

896. ILimitation on application in criminal matters.

896. This chepter applies to criminel cases subject to the following
limitations and provisions:

(a) An order for the tests shall bte made only upon spplication of a
party or on the court's initlative.

{6} The compensation of the experts shall be paid by the county under
order of court.

(c) The court may direct & verdict of acquittal upon the conclusions
of all the experts under the provisions of Section 895; otherwise, the case

shall be sutmitted for determination upon all the evidence.
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DIVISION 8. PRIVILEGES

CHAFTER 1. DEFINITIONS

900, Application of definitioms.

900. Unless the provision or context otherwise specificelly requires,

the Cefinitions in this chapier go.crn the comsitrucvion of this division.

90l. Ciwvil proceeding.
G01. "Civil proceeding' means any proceeding except & criminal

proceeding,

902. Criminal proceeding.

902. "Criminal proceeding" means an action or proceeding brought in
g court by the people of the State of Californim, and initiated by complaint,
inCiciment, information, or accusatlon, either to determine whether a

person has committed a erime and should be punished therefor or to deter-

mine whether a givil officer should be removed from office for wilfwll or

corrupt misconduct, and includes any court proceeding ancillary thereto.

903. Disciplinary proceeding.

903. "Discirlinary proceeding" means a procecding brought by a

public entity to determine whether & right, authority, license, or privi-
lege {including the right or privilege to be employed by the public entity)
should be revoked, suspended, terminated, limited, or conditioned, but

does net include a criminel proceeding.
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90k, Presiding officer.

cok. “Presiding officer" means the person auihorized to rule on a

claim of privilege in the proceeding in which the claim is made.

905. Proceeding,

905. "Proceeding” means any action, hearing, Investigaticm, inquest,
or inquiry {whether conducted by & court, administrative agency, hearing
of ficer, arbitrator, legislative Dbody, or any other person authorized by
lawr 4o do so) in which, pursuant to law, testimony can be compelled to be

glven.

CEAPTER 2. AFFLICABILITY OF DIVISICN

910. Applicability of division.

910. Except as otherwise provided by statute, the provisions of this

division apply in all proceedings.

CHAPTEK 3. GENERAL PROVISIONS RELATING TO PRIVILEGES

911, General rule as to privileges.

011. Except as otherwise provided by statute:
(a) No person has a privilege to refuse to be a wiiness.
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b} No person has a privilege %o refuse to disclose any matter or

to refuse to produce any object or vriting.
{¢c) No perscn has a privilege that another shall not be a witness or

shall not disclose any matter or shall not produce any object or writing.

o12. Yalver of privilege.

012, (a) Except as otherwlse provided in this section, the right of
any person to claim a privilege provided by Section 954 (lawyer-client
privilege), 980 {maritel privilege for confidential communications), 994
(physician-patient privilege), 1014 (psychotherapist-patient privilege),
or 1033 {privilege of penitent) is waived with respect to a communication
protected by such privilege if any holder of the privilege, without
coercion, has disclosed a signifiqant part of the communication or has
consented to such disclosure made by anyone. Consent Lo disclosure is
manifested by a fallure to claim the privilege in any proceeding in which
a holder of the privilege has the legal standing and opportunity to claim
the privilege or by any other words or conduct of a holder of the privilege
inéicating his consent to the disclosure.

(b} Where two or more perscns are the holders of a privilege provided
by Gection 954 (lawyer-client privilege), 980 (marital privilege for
confidential commmications), 9% (physician-patient privilege), or 1014
{psychotherapist-patient privilege), the privilege with respect to a
conmunication is not waived by & particular bolder of the privilege unless
he or a person with his consent waives the pfivilege in s manner provided
in subdivision (&), even though another holder of the privilege or another
person with the consent of such other holder has waived the right to claim

the privilege with respect to such ccmmunicetion.
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{c) A disclosure that is itself privileged under this division is
not a waiver of any privilege.

{d) A disclosure in confidence of a communication that is protected
by a privilege provided by Section 954 {lawyer-clieai privilege), 99k
(physician-patient privilege), or 1014 (psychotherapisi-patient privilege),
when such disclosure is reascnably necessary for the accomplishment of the
purpose for which the lawyer, physician, or_psychotherapist was consuited,

iz not a waliver of the privilege.

915. Reference to exercise of privilege.

$13. (a) Subject to subdivisions {b) and {(¢):

(1) If a privilege is exercised not to testify with respect to any
matcer, or to refuse to disclose or to prevent ancther from disclosing any
mavuer, the presiding officer and counsel may not comment thereon, no
presumption shall arise with respect to the exercise of the priviliege, and
the trier of fact maey not draw any inference thefefrcm as to the credibility
of the witness or as to any matter at issue in the proceeding.

{2) The judge, at the request of a party who may be adversely affected
because an wnfavorable inference may be drawn by the Jury because a privilege
has been exercised, shall instruct the jury that no presumption arises with
regpect to therékercise of the privilege ahd that the jury may not draw
any inference therefrom as to the credibility of the witness or as to any
matter at issue in the proceeding.

{v) In & criminal proceeding, whether the defendant testifies or not,
his Tailure to explain or to deny by his testimony any evidence or facts in
the case against him may be commented upon by the court and by counsel and

may be considered by the court or the jury.
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(¢) In a civil proceeding, the failure of & persom to explain or to
deny by his testimony any evidence or facts in the case against him way
be commented upon by the presiding officer and by counsel and may be

considered by the trier of fact.

91k, Determination of claim of privilege.

91&.7 (a) Whether or not a privilege exists shall be determined in
accordance with Section 915 and Article 2 (commencing with Section 400) of
Chapter 4 of Division 3.

(b) No person may be held in contempt for failure to disclose informa-
tion claimed to be privileged unless a court previously has deférmined that
the information sought to be disclesed is not privileged. This subdivision
does not apply to any governmental agency that has constitutional contempt
power, nor does it impliedly repeal Chapter U4 (commencing with Section 9400)

of Part 1 of Division 2 of Title 2 of the Governmens Code.

915. Disclosure of privileged informatlon in ruling on claim of privilege.

915, (a) Subject to subdivision (b), the presiding officer may not
require disclosure of information claimed to be privileged under this
division in order to rule on the claim of privilege.

{b} When a court is ruling on & claim of privilege under Article 9
(conmencing with Section 1040) of Chapter 4 relating to 6fficial information
and identity of informer or under Section 1060 relating to trade secrets
and is unable t rule on the claim without requiring disglosure of the
information claimed to be privileged, the judge may require the person from
whom disclosure is sought or the person entitled to claim the privilege, or

both, to disclose the information in chambers out of the presence and hearing
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of all persons except the person entitled to claim the privilege and such
other persons as the person entitled to claim the privilege is willing to
have present. If the judge determines that the information is privileged,
neither he nor any other persom may ever disclose, without the consent of
the person entitled to claim the privilege, what was disclosed in the course
of the proceedings in chambers.

916. Fxclusion of privileged information by presiding officer on his owm
motion.

916. (a) The presiding officer shall exclude, on his own motion,
information that is subject fo a claim of privilege under this division if:

(1) The person from whom the information is sought is not & person
authorized to claim the privilese; =and

(2) There is no party to the proceeding who ic a person authorized to

claim the privilege.

(b) -The presiding officer may not exclude information under this section

if:
(1) There is no person entitled to claim the privilege in existence; ‘
E
or
(2) He is otherwise instructed by a person authorized to permit dis-
closure.

617. Confidential communications: dburden of proof.

O17. Whepever a privilege is claimed on the growund that the matter
souzht to be disclosed is a communication made in confidence in the course
of the lawyer-client, physician-paiient, psychotherapist-petient, or husband-

wife relationship, the communication is presumed to have Dbeen made in
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confidence and the opponent of the claim of privilese has the burden

of proof to establish thet +the communication vas not confidential.

916, Effect of error in overruliny claim of privilere.

918. A perty may predicate error on a ruling disallowing a claim of
privilege only if he is the holder of the privilege, except thet a party
may predicate error on a ruling disallowing & claim of privilege by his

spouse under Section 970 or 971.

912. Admissibility where disclosure wrongfully compelled.

919, Evidence éf a statement or other disclosure is inadmissible
against a holder of the privilege if:
(:: {1} A person entitled to claim the privilege claimed it but neverthe-
less disclosure wrongfully was required to be made; or

(2) The presiding officer failed to camply with Section 916.

920. Other statutes not impliedly repealed.

920. Nothing in this division shall be construed %o repeal by

implication any other statute relating to privileges.

CHAPTER L. PARTICULAR FRIVILEGES

Article 1. Privilege of Defendant in Criminsl Proceeding

(::
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930. Privilege not to be called as a witness and not to testify.

930. (a) A defendant in a criminal proceeding has a privilege not
to be called as a witness and not to testify.

{b) A defendant in a criminal proceeding has no privilege to refuse,
when ordered by the judge, to submit his body to exzamination or to do any
act in the presence of the judge or the trier of faci, except to refuse

to testify.

Article 2. Privilege Against Self-Incrimination

ol). Definition of inerimination.

oho. {a) A matter will incriminate s person vithin the meaning of
this article if it:

(1) Constitutes an element of a crime under ihe law of this State
or the United States; or

{2) Is a circumstance which with other circumstances would be a basis
for a reasonable inference of the ccmmission of such a crime; or

(3) Is a clue to the discovery of a matter that is within peragraph
(1) or (2).

(b} Notwithstanding subdivision (a), a matter will not ineriminate
a person if he has become permanently immune from convietion for the erime.

(c¢) In determining whether a matter is incriminating, other matters

in evidence or disclosed in argument, the implicaticns of the qnéstion,

and all other relevant factcrsshall be taken into consideration.
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okl. Privilege against self-incrimination.

ohl., Except as provided in this article, every natural person has
a privilege ito refuse to disclose any maitter that will incriminste him if

he claims the privilege.

942, Excepiion: Submitting to examination.

k2, No person has a privilege under this article io refuse to
submic vo examination for ithe purpose of discovering or recording his
corporal feaiures and other identifying charecteris.ics or his physical

or mental condition.

943, Exception: Demonstrating identifying characieristvics.

oh3, No person has a privileze under this ar:icle to refuse to
demonsirate his identifying characieristics, such as, for example, his
han&writing! the sound of his volce and merner of speaking, or his

manner of walking or running.

oll, Exception: Samples of body fluids or substances.

okl, WHo person has a privilege under this ariicle to refuse to
furnish or permit the taking of samples of body fluids or substances for

analysils.

oks, Excepilon: Production of whing to which another has sggarior right.

945, No person has a privilege under this article to refuse to
procuce for use as evidence or otherwise a document, chattiel, or cther
thing under his control constituting, containing, or disclosing matter
incriminating him if some other person, corporation, association, or

other organization (including the United States or a public entity) owns
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or has a superior right to the possession of the thing to be produced.

gUS, Exception: Required records.

56, No person bas & privilege under this article to refuse to
produce for use as evidence or othervise anjr.renord required by law to
be kept and to be open to inspection for the purpese -of aiding or
facilitating the supervision or regulation by'a public'en‘ti'i:;r of an
office, occupation, profession, or calling when such production is

required in the aid of such supervision or regulation.

ol7, ’-'méggtiou: Crogs-exemination of crimingl defendant,

9k7. Subject to the limitations of Chapter 6_{commencing with Secticn
760) of Division 6, & defendant in a criminal proceeding who, testifies
in that proceeding upon.the merits before the trier of fact may be
cross-examined as to all matiers a.boﬁt vhich he was examired in chief,

ﬂ@. Exception: -Waiver by person other than cr:l.minaideréndant.

948. Except for the defendant in 'a criminsl proceeding, a person
who, without having claimed the privilege under this article, testifies
in a proceeding before the trier of fact with respect to a matter does
not have a privilege under this article to refuse to disclose in such

yroceading anything relevant to thai matter.

Article 3. lLawyer-Client Privilepe

950, “"Client” defined.

950. As used in this article, "client” means a person, corporation,
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association, or other organization (including a public entity) that,
directly or through an suthorized representative, consulis a lawyer for
the purpose of retaining the lawyer or securing legel service or advice
from him in his professional capacity, and includes an incompetent (a)
who himself so consults the lawyer or {b) whose guardian or conservator

sc consulis the lawyer in behalf of the incompetent.

951. "Confidential communication between client and lavyer"” defined.

951. As used in this article, "confidential commmication between
client and lewyer" means information transmitted beiveen a client and
his lawyer in the course of that relationship and in confidence by a
means which, so far as the client 1s aware, discloses the information to
no third persons other than those vhe are present to further the interest
of The client in the consultation or those reasonably necessary for the
tronsmission of the information or the acccmplishtmen: of the purpose for
which the lawyer is consulted, and includes advice given by the lawyer

in the course of that relationship.

952. "Holder of the privilege" defined.

952. As used in this article, "holder of the privilege" means:

(a) The client when he 1s competent.

(b) A guardian or conservator of the client “hen tiie client is
incompetent,

{c) The perscnal representative of the client if the client is dead.

(d) A successor, essign, trusiee in dissolu. o or any similar
representative of a corporation, parinership, agsociation, or other

orgenization {including a public eniity) that is no longer in existence.
' -810-
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953. "Lawyer" defined.
953. As used in this article, "lawyer" means a person authorized,
or reasonably believed by the client to be authorized, to practice law in

~ any state or nation.

954, Lawyer-client privilege.

954. Subject to Section 912 and except as otherwise provided in this
arcicle, the client, whether or not a party, bas a privilege to refuse to
disclose, and to prevent another from disclosing, a confidential comminica-
tion between client and lawyer if the privilege is claimed by:

(2) The holder of the privilege;

{v) A person who is asuthorized to claim the privilese by the holder
of the privilege; or

(c) The person who was the lawyer at the time of the confidential
cammnication, dbut such person may not claim the privilege if there is no
holder of the privilege in existence or if he is otherwise instructed by

a person authorized to permit diselosure.

955. 1Men lavyer required to claim privilege.

955, Thé-lawyer who received or made a commmication subject to the
privilege under this article shall claim the privilege vhenever he is
present vhen the communication is sought %o be dlsclosed and is authorized

to claim the privilege under subdivision (c) of Section 85k.

956. [Exception: Crime or fraud.

©56. There is no privilege under this article if the services of the

lawyer were sought or obtained to enable'or aid anyone to commit or plan
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to commit a crime or to perpetrate or plan to perpetrate a fraud.

957. Txception: Parties claiming through deceased client.

057. There is no privilege under this article as to a cormunication
relevent to an issue between pariies all of whom claim through a deceased
client, regerdless of whether the claims are by testate or intestate

succession or by inter vivos transaction.

956. Exception: Breach of duty arising out of laﬂzer—clientrrelaticnahip.

958, There is no privilege under this article as to a commmication
relevant to an issue of breach, by the lawyer or by the client, of a duty

arising out of the lawyer-client relationship.

959, Exceptiohi Lawyer as attesting witness.

059. There is no privilege under this articie as to & commmnicaticn
relevant to an issue concerning the intention or ccmpetence of a client
executing an attested document, or concerning the execution or attestation
of such & document, of which the lavyer is an attesting witness.

960. Ixception: . Intention of deceased client concerning writing affecting
property interest,

960, There is no privilege under this article as to & commmnication
relevant to an issue concerhing the Intention of a deceassed client with
respect to & deed of conveyance, will, or other writing, executed by the

clicni, purporting to affect an interest in property.

961, Exception: Valldity of writing affecting interest in ﬁropertxi

©61. There is no privilege under this article as to a communication

-812-




961-964

relevant to an issue concerning the validity of a deed of conveyance, will,
or obher writing, executed by e nov deceased client, purporting to affect

an interest in property.

962. Exception: Communication of physieian.,

962, There is no privilege under this article as to a communilcaticn
betiveen a physician end & client who consults the physician or submits to
an examination by the physician for the purpose of securing a disgnosis or
preventive, palliastive, or curative treatment of his physician or mental
condlition if the communication, including information obtained by an
exemination of the client, is not privileged under Article 6 (commencing

with Section 990).

963, Exception: Commmication to psychotherapist,

963. There is no privilege under this article as to & communication
betveen & psychotherapist and a client vho consults the psychotherapist
or submits to an exemination by the psychotherapist for the purpose of
securing a diagnosis or preventive, palliative, or curative treatment
of his mental or emotional condition if the communication, ineluding
information obtained by an examination of the client, is not privileged

under Article 7 {commencing with Section 1010).

96k, Exception: Joint clients.

96k. Where two or more clients have retained or consulted a lawyer
upon & metter of common interest, none of them may claim a privilege
under this article as to & communication mede in {he course of that
relationship when such communication is offered in ¢ civil proceeding

betveen such clients.
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Article 4. Privilege Not to Testify Against Spouse

970. Privilege not to testify asgainet spouse,

970. Except as provided in SBections 972 and 973, a married person has

a privilege not to testify against his spouse in any proceeding. .

971l. Privilege not to be called as a witness against spouse.

971.. Except a5 provided in Sections 972 and 973, a married person
whose spouse is & party to a proceeding has a privilege not to be called as
e witness by an adverse party to that proceeding without the pricr express

consent of the spouse having the privilege under this section.

972. When privilege not applicable..

972. A merried person does not have a privilege under this article in:

(a) A proceeding to commit or otherwise place his spouse or his
property, or both, under the control of another because of his alleged
mental or physical cordition.

{b) A proceeding brought by or on behalf of a spouse to establish
his competence.

(c) 4 proceeding under the Juvenile Court iaw,VChapter 2 {commencing
with Section 500) of Part 1 of Division 2 of the Welfare and Institutions
Code.

{d) A criminal proceeding in which one spouse is charged with:

(1) A crime against the person or property of the other spouse or of
a child of either, whether committed before or during marriage.

(2) A crime against the person or property of a third person committed
in the course of committing a crime ageinst the person or property of the
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other spouse, whether ccmmitted before or during marriage.
(3) Bigamy or adultery.

(4) A crime defined by Section 270 or 270a of the Penal Code.

973. Waiver of privilege.

973. {a) Unless wrongfully compelled to do so, a married person who
testifies in a proceeding to which his spouse is & party, or who testifies
ageinst his spouse in any proceeding, does not have a privilege under this
article in the proceeding in which such testimony is given.

{b) There is no privilege under this article in & civil proceeding
brought or defended by a married person for the immediate benefit of his

spouse or of himself and his sﬁouse.

Article 5. Privilege for Gonfiﬁential Marital Commnications

980. ¥Privilege for confidential marital communications.

980. Subject to Section 912 and except as otherwise provided in this
article, a spouse (or hie guardian or conservator when he is incompetent ),
whether or not a partj, has a privilege during the marital relstionship
and afterwards to refuse to disclose, and to prevent another from disclosing,
a commnication if he claims the privilege and the comﬁunication was made
in confidence between him and the other spouse while they were busband and

wife.

981. Exception: Crime or fraud.

981. There is no privilege under this srticle if the commnication was
made, in whole or in part, to enable or aid anyone to commit or plan to
commit & crime or to perpetrate or plan to perpetrate a fraud.
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982. Exception: Commitment or similar proceeding.

g82. There is no privilege under this article in a proceeding to
comnit either spouse or otherivise place him or his property, or both, under

the control of ancther because of his allieged mental or physical condition.

983. Exception: Proceedings to establish competence.

983. There is no privilege under this article in a proceeding brought
by or on behalf of either spouse in which the spouse seeks to establish his

competence.

984. Exception: Proceeding between spouses.

984k, There is no privilege under this article in:
{a) A proceeding by one spouse against the other spouse.
{b) A proceeding by a person claiming by testate or intestate succes-

sion or by inter vivos transaction from a deceased spouse againest the other

spouse.

985. Exception: Certsin criminal proceedings.

385. There is no privilege under this article in a criminsl proceeding
in which one spouse is charged with:

(a) A crime against the person or property of the other spouse or of
a child of either.

(b) A crime against the person or property of a third person committed
in the course of committing a crime egainst the person or property of the
other spouse.

(e¢) Bigamy or adultery.

(d) A crime defined by Section 270 or 270a of the Penal Code.
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986. Exception: Juvenile court proceedings.

. 986. There is no privilege under this article in a proceeding under

the Juvenile Court law, Chapter 2 (commencing with Section 500} of Part 1

of Division 2 of the Welfare and Institutione Code.

987. Communieation offered by spouse who is criminal defendant.

G987. There is no privilege under this article in a criminal proceed-
ing in which the commmnication is offered in evidence by a defendant who

. 1s one of the spouses between whom the commnication was made.

Article 6. Physician-Patient Privilege

990. "Confidential communication between patient and physican” defined.

990. As used in this article, "confidential communication between
patient and physicien” means informetion, including informetion obtained
by an examination of the patient, transmitted between a patient and his
physiclan in the course ¢f that relationship and in confidence by a means
which, s0 far as the patient is aware, discloses the information to no
third persons other than those who are present to further the interest of
the patient in the consultation or those reasopably necessary for the trans-
mission of the information or the accomplishment of the purpose for which
the physician is consulted, and includes advice gilven by the physician in

the course of that relationship.

091. "Holder of the privilege" defined.
P

951. As used in this article, "holder of the privilege" means:

{a) The patient when he is competent.
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() A guardian or conservator of the patient when the patient is
incompetent.

(c) The personal representative of the patient if the patient is dead.

992. "Patient" defined.

992. As used in this article, "patient” means a person'who'consults
a physician or submits to an examination by a physieian for the purpose of
securing a diagnosis or preventive, pailiative, or curative treatment of

his Iysicel or mental condition.

- 993.. 'Physcicim'defined.

993. As used in this article, "vhysician' means a person authorized,
(:: or reasonably believed by the patient to be authorized, to practice medicine

in any state or nation.

994. Physiclan-patient privilege.

994. SubjJect to Section 912 and except as otherwise provided in this
article, the patient, whether or not a party, hes a privilege to refuse to
disclose, and to prevent another from disclosing, a confidential communica-
tion between patient and physician if the privilege is claimed by:

(a) The holder of the privilege;

(b} A person who is authorized to claim the privilege by the holder
of the privilege; or

(c)} The person who was the physician at the time of the confidential
communication, but such person may not claim the privilege if there is no
holder of the privilege in existence or if he is otherwise instructed by a

person authorized to permit disclosure.
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G95. When physician required to claim privilege.

995. The physicilan who received or made a commnication subject to
the privilege under this article shall ciaim the privilege whenever he is
present when the communication is sought to be disclosed and is authorized

to claim the privilege under subdivision (c) of Section 994.

996. Exception: Patient-litigant exception.

996. There is no privilege under this article in a proceeding, includ-
ing an action brought under Section 376 or 377 of the Code of Civil Procedure;
in which an issue concerning the condition of the patient hes been tendered b@:

(a) The patient;

(b) Any party claiming through or under the patient;

{c) Any party claiming as a beneficiary of the patient through a

contract to which the patient is or was a party.

997. Exception: Crime or tort.

997. There is no privilege under this article if the services of the
physician were sought or obtained to enable or aid anyone to commit or plan
to commit a crime or a tort or to escape detection or apprehension after

the commission of a crime or a tort.

998. Exception: Criminal or disciplinary proceeding.

998. There is no privilege under this article in a criminel proceeding

or in & disciplinary proceeding.

999. Exception: Proceeding to recover damages for criminal conduct.

999. There is no privilege under this article in a proceeding to
recover damages on account of conduct of the patient which constitutes

e crime.
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1000, There 1s mo priv:lflege under this article as to a commnication
cronrdiess of wasther ohe olidms are by teztote orointestarn
relew%.nt to an issue between parties all of whom claim through a deceased
patient regardless of ﬁhether the claims are by testate or intestate

succession ox by, inter vivos transaction. ... . Phlgda T idasiepa Ll ela wdUashis.

1001, Exception: Brea.ch of duty arising out of pi:y_sician—patient relationahip.
o 100i. Thére is no privilege under this article as to a commnication
relevant to an issue of breach, by the physician or by the pa.tient, of a

duty arising out of the physician-patient relationship.

1002. Exception: Intention of deceased client concerning writing affecting
property interest.

1002.. There is no privilege under this article as to & communication
relévant to an issue concerning the intention of a decea_._sed_. pqi;ient with
reapect ta a deed of conveyance, wil.‘l., or other writing, exeeuted by the
patient, purporting to a.ffect an interest in propert;v.':‘ e
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1003. . Exception: Validity of writing affecting interest in property.
1003, . There 18 no privilege under this-arttiale as to & -commaniecation

relevant to an issue concerning the validity of a deed of conveyance, will,

or other writing, cxacnted by a nmrdeceaaed patient, purporting to affect

an interest in prOperty.
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100k. -~ Exception: . Coumitment or _simllar proceeding. . =~ . -

i 100k o There .;is e privilege under-thie article in a proceeding to
comnit the patient or otherwise place him or his proper't:y, or both under

the control of anq'ﬂter because of his alleged mental or ph:,raical condition. h

TS EE N LR R RSN, = (o SN FIRTR IR S e




(::‘ 1005-1010

1005. Exception: Proceeding to establish competence.

1005. There is no privilege under this article in a proceeding brought
by or on behalf of the patient in vhich the patient seeks to establish his

competence.

1006, Exception: Required report.

1006. There is no privilege under this erticle as to information
which the physician or the patient is required to report to a publie
employee, or as to informetion reguired to be recorded im a public office,
unless the statute, charter, ordinance, administrative regulation, or other
provision reguiring the report or record specifically provides that the

information shall not be disclosed.

Article 7. Psychotherapist-Patient Privilege

1010. "Confidential communication between patient and psychotherapist" .defined.

1010. As used in this article, "confidential commmnication between pati;nt
and psychptherapist” means information, ineluding information obtained by an :
examination of the patient, transmitted between a patient and his psycho-
therapist in the course of that relationship and in confidence by a means
which, so far as the patient is aware, discloses the information to no third ;
persons other than those who are present to further the interest of the
patient in the consultation or those reasonably necessary for the tranamission
of the information or the accomplishment of the purpose for which the psycho-

(:: therapist is consulted, and includes advice given by the psychotherapist in

the course of that relationship.
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1011. "Holder of the privilege' defined.

1011.. As used in this article, "holder of the privilege" means:

(a) The patient when he is competent.

{b) A guardian or conservator of the patient when the patient is
incompetent.,

(¢c) The personal representative of the patient if the patient is dead.

1012. '"Patient” defined.

1]

1012. As used in this article, "patient” means a person who consults
a psychotherapist or submits to an examination by a psychotherapist for the
purpose of securing & diagnosis or preventive, paliiative, or curative

treatment of his mental or emotional condition.

1013. ‘“Psychotherapist" defined.

1013. As used in this article, "psychotherapist" means:

(a) A person suthorized, or reasonably believed by the patient to be
authorized, to practice medicine in any state or nation; or

(b} A person certified as a psychologist under Chapter 6.6 (commencing

with Section 2900) of Division 2 of the Business and Professions Code.

101l4. Psychotherepist-patient privilege.

1014, Subject to Section 912 and except as otherwise provided in this
article, the patient, whether or not a party, has a privilege to refuse to
disclose, and to prevent another from disclosing, a confidential communication
between patient and psychotherapist if the privilege is claimed by: -

{a) The holder of the privilege;

(b} A person who is authorized to claim the pri#ilege by the holder

of the privilege; or
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{c) The person who was the psychotherapist at the time of the confi-
dential commmnication, but such person may not claim the privilege if there
is no holder of the privilege in existence or if he is otherwise instructed

by a person authorized to permit disclosure.

1015. When psychotherapist required to claim privilege.

1015. The psychotherapist who recelved or made a communication subject
to the privilege under this article shall claim the privilege whenever he
is present when the communication is sought to be dlsclosed and is authorized

to claim the privilege under subdivision (c) of Section 101k,

1016. Exception: Patient-litigant exception.

1016. There is no privilege under this rule in a proceeding, including
an action brought under Section 376 or 377 of the Code of Civil Procedure,
in vhich an issue concerning the mental or emoticnal condition of the patient
has been tendered by:

(a) The patient;

{b) Any party claiming through or under the patient; or

(c) Any party claiming as a beneficiary of the patient through a

contract to which the patient is or was a pariy.

1017. Exception: Court appointed psychotherapist.

1017. There is mo privilege under this article if the psychotherapist

ie sppointed by order of a court to examine the patient.

1018. Exception: Crime or tort,

1018. There is no privilege under this article if the services of the
psychotheraplst were sought or obtained to enable or aid anyone to commit
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or plan to commit a crime or & tort or to escape detection or apprehension

after the commission of a crime or a tort.

1018, Exception: Parties claiming through deceased patient.

1019. 'There 1s no privilege under this article as to a commmication
relevent to an issue between parties who claim through a deceased patient,
regardless of whether the claims are by testate or intestate succession or
by inter vivos transaction.

1020. Exception: Breach of duty arising out of psychotherapist-patient
relationehip.

1020. There is no privilege under thie article as to a comsunication
relevant to an issue of breach, by the psychotherapist or by the patient,
of a duty arising out of the psychotherapist-patient relationship.

1021. Exception: Intention of deceased client conoe&g writing arfectig
property erest., . N

1021. ‘There iB no privilege upder thie article as to & compmnication

C

relevant to an issue concerning the inteation of a deceased patient witkh
respect to a deed of conveyance, will, or other writing, executed by the
patient, purporting to affect an interest in property.

1022. Exception: Validity of writing affecting interest in property.

1022, There is no privilege under this article as to a communication
relevant to an issue concerping the validity of a deed of conveyance, will,
or other writing, executed by a now deceased patient, purporting to affect

an interest in property.
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1023. Exception: Proceeding to estabiish competence.

1023. There is no privilege under this article in a proceeding
brought by or on behalf of the patient in which the patient seeks to

establish his competence.

1024. Exception: Reguired reports.

102k, There is no privilege under this article as to information
vhich the psychotherapist or the patient is regquired to report to & public
official or as to information required to be recorded in a public office,
unless the statute, charter, ordinance, administrative regulation, or
other provieion requiring the report or record specifically provides that

the information shall not be disclosed.

Article 8. Priest-Penitent Privileges

1030. '"Penitent" defined.

1030. As used in this article, "penitent" means a person who has

made s penitentizl communication to a priest.

1031. "Penitential commnication” defined.

1031. As used in this article, "penitential communication" means a
communication made in confidence in the presence of no third person to a
priest who, in the course of the discipline or practice of his chmrch,
dencmination, or organization, is authorized or accustomed to hear such

communications and has a duty to keep them secret.
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1032. "Priest" defined.

1032. As used in this article, "priest” means a priest, clergyman,
minister of the gospel, or other officer of a church or of a religious

denomination or religious organization.

1033. Privilege of penitent.

1033. Subject to Section 912, a penitent, whether or not a party,
has a privilege to refuse to disclose, and to prevent another from dlisclosing,

a penitential commmnication 1f he claims the privilege.

1034. Privilege of priest.

1034. Subject to Section 912, a priest, whether or not a party, has
a privilege to refuse to disclose a penitential commnication if he claims

the privilege.

Article 9. Official Information apd Identity of Informer

10&0. Privilege for official information.

1040. (a) As used in this section, “official information” means
informstion not open, or theretofore officially disclosed, to the public
acquired by a public employee, including an officer, agent, or employee of
the United States, in the course of his duty.

{v) A public entity (including the United States) has a privilege to
refuse to disclose official information, and to prevent such disclosure by
anyone who has acquired such information in 2 manner authorized by the public
entity, if the privilege is claimed by a person guthorized by the public

entity to do so and:
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(1) Disclosure is forbidden by an Act of the Congress of the United
States or a statute of this State;_or

(2) Disclosure of the information is against the public interest
hecause there is a necessity for preserving the confidentiality of the
information that outweighs the necessity for disclosure in the interest of
Jjustice; but no privilege may be claimed under this paragraph if any person
authorized to do so has consented that the information be disclosed in the
proceeding. In determining whether disclosure of the information is against
the public interest, the interest of the public entity as & party in the

outcome of the proceeding may not be considered.

104l. Privilege for identity of informer.

1041. (a) A public entity {including the United States) has s
privilege to refuse to disclose the identity of a person who hes furnished
information as provided in subdivision (b) purporting to disclose a vioclation
of a law of this State or of the United States, and to prevent such disclosure
by anyone who has acquired such information in a manner authorized by the
public entity, 1f the privilege 1s claimed by a person suthorized by the
public entity to do so and:

(1) Disclosure is forbidden by an Act of the Congress pf the United
States or a statute of this State; or

(2) Disclosure of the identity of the informer is against the public
interest because there is a necessity for preserving the confidentiality
of his identity that outweighs the necessity for disclosure in the interest
of justice; but no privilege may be claimed under this paragraph if any

person authorized to do so has congented that the identity of the informer
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be disclosed in the proceeding. In determining vhether disclosure of the
identity of the informer is against the public interest, the interest of

the public entity as a party in the outcome of the proceeding mey not be

considered.

(b) This section applies only if the informetion is Purnished by the
informer directly to a law enforcement officer or to a representative of an
administrative agency charged with the administration or enforcement of the
law alleged to be violated or is furnished by the informer to another for
the purpose of tranamittsl to such officer or representative.

(¢) There is no privilege under this section if the identity of the

informer is known, or has been officially revealed, to the public.

10k2. Adverse order or finding in certain cases.

1042. {a) Except vhere disclosure is forbidden by an Act of the
Congress of the United States, if a claim of privilege under this article
by the State or a public entity in this State is sustained in a criminal
proceeding or in a disciplinary proceeding, the presiding officer shall
make such order or finding of fact adverse to the public entity bringing
the proceeding as is appropriate upon any issue in the proceeding to vhich
the privileged information is material.

(b) Notwithstanding subdivision (a), where a search is made pursuant
to a warrant valid on its face, the public entity bringing a criminal pro-
ceeding or a disciplinary proceeding is not reguired to reveal official
information or the identity of the informer to the defendant in order to
establish the legality of the search and the admissibility of the evidence

obtained as 3 result of it.

-828-




1050-1060

frticle 10. Political Vote

1050. Privilege to protect secrecy of vote.

1050. If he claims the privilege, a person has a privilege to refuse
to disclose the tenor of his vote at a public election where the voting is
by secret ballot unless he voted illegally or he previously made an unprivileged

disclosure of the tenor of his vole.

Article 11. Trade Secret

1060. Privilege to protect trade secret.

1060. The owner of a trade secret has & privilege, which may be
claimed by him or by his agent or employee, to refuse to disclose the
secret and to prevent ancther from disclosing it if the allowance of the

privilege will not tend to conceal fraud or otherwise work injustice.
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DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED BY EXTRINSIC POLICIES

CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, CUSTCM, OR USAGE

1100. Character iteelf 1n lssue: Manner of proof.

11C0. When a person's character or a trait of his character is ltself
an lssue, any otherwilse admissible evidence (including testimony in the form
of opinion, evidence of reputation, and evidence of srecific instances of
such person's conduct) is admissible when offered to prove only such person’s

character or trait of his character.

1101. Character evilidence to prove conduct.

1101. (a) Except as provided in this section, evidence of a person's
character or a tralt of his character {whether in the form of opinion, evidence
of reputation, or evidence of specific instances of his conduct) is inadmissible
when offered to prove his conduct on a specified occasslon.

(t) In a criminal actlon or proceeding, evidence of the defendant's
character or & trait of his character in the form of oplnion or evidence of
his reputation is not inadmissible under this sectlon:

(1} When offered by the defendant to prove his lnnocence.

(2) When offered by the prosecution to prove the defendant's guilt
if the deferdant has previcusly introduced evldence of his character to prove
his Innccence.

{c) 1In a criminal action or proceeding, evidence of the character or
a treit of character (in the form of opinion, evidence of reputation, or
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evidence of specific instances of conduct) of the victim of the crime for
which the defendant is being prosecuted is not inadmissible under this
section;

(1} When offered by the defendant to prove conduct of the victim in
conformity with such character or trait of character.

(2) When offered by the prosecution to meet evidence previously offered
by the defendant under paragraph (1).

(4) Wothing in this section prohibits the admission of evidence that a
person ccmmitted a crime, civil wrong, or other act when relevant to prove
sce fact (such as motive, oprortunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident) other than his disposition to
cormit such acts.

(e} HNotring in this section affects the admissibility of evidence

offered to support or attack the credibility of a witness.

1102, <Character trait for care or skill.

1102. Evidence of a tralt of a person's character with respect to
care or skill 1g inadmissitle as tending to prove the quality of his conduct

cn & specified occasion.

11G3, Hablt or custom to prove specific behavior.

1103. Any otherwise admissible evidence of kablt or custom is
admissible to prove conduct on a specified occasion in conformity with the

hakit or custom.

1104, Usage to explain act or writing.

[Section 110k to be based on CCP 1870(12). Section 1104 will be
drafted after the research study on CCP 187C(12) has been considered
bty the Commission. CCP 1870, 12) provides:
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1870. In conformity with the preceeding provisions,
evidence may be given upon a trial of the following facts:
* * * * *

12. Usage, to explain the true character of an act,
contract, or instrurent where such true character is not
otherwise plain; tut usage is never admissible, except as
an instrurent of interpretation;]

CHAFTER 2. CTHER EVIDENCE AFFECTED OR EXCIUDED 5Y EXTRINSIC POLICIES

1150. Evidence to test a verdicet.

115C. Upon an inguiry as to the validity of a verdict, evidence
otherwise admissible may be received as to statements made, or conduct,
conditions, or events occurring, either within or without the jury room,
of such a character as is likely to have improperly influenced the verdict.
No evidence 1s admissible to show the effect of such statement, conduct,
conditlon, or event upon a juror either in influencing him to assent to or
dissent from the verdict or concerning the mental processes by which it was

determined.

1151. Subsequent remedial conduct.

1151. When, after the occurrence of an event, remedial or precautionary
measures are taken, which, if taken previocusly, would have tended to make the
event less likely to occur, evidence of such subsequent measures is not
admissible to prove negligence or culpeble conduct in connection with the

event.

1152. Offer to corpromlse and the like.

1152. (a) Evidence that a person has, in compromise or from human-

itarian motives, furnished or offered or promised to furnish money or any
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other thing, act, or service tc ancther who has sustained or elaims o have
sustained loss or darage, as well as any conduct or statements made in
negotiation thereof, i1s inadmissible to prove his liability for the loss or
darzge or any part of it.

(v) This section does not affect the admissibility of evidence of:

(1) Partial satisfaction of an asserted claim on demand without
questioning its validity, as verding to prove the validity of the claim; or

{2) A debtor's payment or prcmise to PGY all or a part of his pre-
existing debt as tending to prove the creation of a new duty on his part or

a revival of his pre-existing duty.

1153. Offer to plead guilty to crime.

1153. Ewvidence that the delfendant in a criminal action has offered
to plead guiity to the alleged crime or to a lessor crime, as well as any
conduct or statements made in negeotiation thereof, 1s inadmissible in any

action.

1154, Offer to discount a claim.

1154k, Evidence that & person has accepted or offered or promised to
accept a sum of money or any other thirg, act, or service in satisfaction
of a claim, as well as any conduct or statements rade 1n negeotiation thereo?f,

is Inadmiseible to prove the lnvalidity of the claim or any part of 1t.

1155. ILiabillty insurance.

1155. Ewvidence that a person was, at the time a harm was suffered by
another, insured wholly or partially against loss arlsing from liability for

that harm 1s inadmissible as tending to prove negligence or other wrongdoing.
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DIVISICE 10. HEARSAY EVIDENCE

CHAFTER 1. GIIIEAL PROVISICIS

31700, General rule excluding hearsay evidence.

12C0. Hearsay evidence is inadmissible excep. as provided in

Chapter © {commencing with Section 1250).

1201, Multiple hearsay.

1201, A statement within the scope of an exception to Section 1200
is not inadmissitle on the ground %thetl the evidencc of such statement
i3 hearsay evidence if the heavsay evidence of such statement consists

of one or more shtatements sach of vhich meets the requirements of an

exception to Section 1Z2C0.

1202, Credibility of declarant.

1202, Ewvidence of a statement or other conduct by a declarant
inconsistent with a statement of such declarant received in evidence
under an exception to Secticn 12C0 is not inadmissible for the purpose
of discrediting the declarant, though he is given and has had no opporiunity
to deny or explain such inconsistent: statement or ouhier conduct. Any
other evidence %tending to izpair or support the credivility of the declarant
is admissible if it would have been admissible had the declarant been a

wiiness.
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1203, Discretion of Jjudge under certain exceptions c gxclude evidence.

Note: Rule 64 of the Uniform iivles of Evidence provides that
certain writings admissible wnder hearsay excepticns may be received in
evidence only if the party offering such writing has delivered a copy of
it 1o eacn adverse party a reasonable time helore trial unless the judge
fiercs that such adverse party has not been unfairly surprised by the
failure to deliver such copy. The Ccmmission originally determined not
to recommend the adoption of a provision similar to Kule &L, 1In light
of “he comments received on the teniative recocmmendation on hearsay
evidence, the Commission has ceteruined to reconsider its previous
decision ag to whether a provision similar to Rule 54 is needed.

1204. No implied repeal.

1204, HNothing in this division shall ®e consiviued o repeal by

implication any other statute relating to hearsay evicenca.

CEAPTER 2. EXCEFTICIS TO THE HEARBAY RULL

125G, Prior inconsistent statement; prior consistens statement.

1250, A statement made by a person who is a vitness at the hearing,
but not made at the hearing, is not made inedmissible by Section 1200 if
the statement would have been admissible if made by him vhile testifying
and whe statement is:

{a) Inconsistent with his testimony at the hearing and is
offered in compliance with Section [Rule 221;

{v) Offered after evidence ol a prior inconsistent statement by
the witness has been received, or afier an express or implied charge has
been made that his testimony at the hearing was recently Tabricated, and
the statement is one made before the allegsd inconsicient statement or
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favrication and is consistent with Lis testimony at the hearing; or
(¢) Offered afier an express oI implied charge hes been made that
his iestimcny at the hearing is influenced by bias ovr other improper

wotive and the statement is one made before the bizs or motive is alleged

to have arisen and is econsistent vith his testimony at the hearing.

17251, Fast recollection recordecd.

1251. A statement made by a person who is a ritness at the hearing,
bui not made at the hesring, is not made Inadmissible by Section 1200 1T
the statement would have teen admiscible if made by him while testifying
and the statement concerns a matter as to which the vwiiness has no present
reccllection and is contained in a writing which:

(a) Vas made at a time when the fact recorded in the writing
actuzlly gccurred or was fresh in the witness' memory;

() ilas made by the witness himself or under his directicn or by
soric other person for the purposc of recording the vitness' statement
at the time it was made;

(¢} Iz offered after ihe witncss testifies that the siatement he
made vas a true statement of such fact; and

(¢} TIs offered after the writing is authenticated as an accurate

record of the statement.

1252, Former testimony offered against a party to the formrer proceeding.

1252, {(a) As used in thig section, "former testimony" means:
(1) Iestimony given under ozth or affirmetion as a witness in a
former hearing or trial of the same acticon;

(2) fTestimecny gziven under cath or affirmation ac a vitness in
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ancoiier action or in a proceeding condugted by or under the supervision
of an official agency having <she noier to determine ceontroversies; and

(3} Testimony in a depositica taken in ccmpliance with law in
ano.her ac:-icn.

(b) Former testimony is not made inadmissible by Section 1200 if
the declarant is unavailable as a witness and:

(1) The former testimony is offered against a persca who offered it
in evidence in his own behalf on the former occasion or azainst the
successor in interest of such persoin; or

{2) The party against whom the former testimony is offered was a
party tc the action or preeeeding in which the testimcny wes glven and
had the right and opportunity to cross-examine witl: an interest and motive
similar to that which he has at the hearing, except <ha. testimony in a
deposition taken in another action and testimeny given in a preliminary

xanination in another criminel action is not mede admissible by this
subiivision against the defendant in a criminal ac:ion unless it was
received in evidence at the trial o such cther action.

(¢} Except for objections to the form of the zuestion which were

not made at the time the former testimony was given and objections based

on ccmpetency or privilege which did not exist at that time, the admissibility

of former testimony under this secticn is subject o the same limitations

and ouvjections as though the declarant were testifying in person.

12535, TFormer testimony offered against a person noi a party to the former
rroceeding.

1253, (a) As used in this scciicn, "former tesiimony" has the
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meaning given it by subdivision (a) of Section 1252.

{(b) Former testimony is nou mode inadmissible by Section 1200 1f:

(1) The declarant is unavailable as a witness:

(2} The fermer testimony is offered in a civil action or against
the people in a criminal action; and

(3} The issue is such that the party to the action or proceeding
in vhich the Tormer tesiimcny was given had the right and opportunity
to cross-examine wish an interest ard motive similar to that which the
party against whom the testimony 1is offered has at the hearing.

(¢) Hxcept for objections based on ccmpetency or privilege which
did not exist at the time the Tormer testimony was siven, the admissibility
of Tormer testimony under this section is subject o the same limitations

and objections as though the declarant were testifyins in person.

1254, Spomtansous or coniemporaneQus statement.

12545, (a) A statement is not made inadmissible by Secticn 1200 if
1t (1) purports to state what the declarant perceived relating to an act,
condition, or event which the sitziecment narrates, describes, or explains,
anC {2) was made spontaneously while the declarant vas under the stress
of cxcitement caused by such percepcion.

(b) A statement is not made inadmissible by Scction 1200 if it
was vade vhile the declarant was verceiving the act, condition, or event

which the statement narrates, descrives, or explains.

1255, DPying declaraticn.

1255, A statement made by s verson since deceased is not made

inadrissitle by Section 1200 if it veuld be admissible il made Ty the
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declarant at the hearing and was nafe under a sensc of impending death,
volummiarily and in gocd faith, and “n the belief that there was no hope

of his recovery.

1256. Confessicn or admission of criminal defendant.

1256, 4 previcus statement by the deferndant is pot made inadmissible
by Jection 1200 when offered ageinst him in a ecrimiral action if the
gtacement was made freely and voluntarily and was nol made:

(a} Under circumstances likely to cause the defendant to make a
false statement; or

(b} Under such circumstances that it is inadmicsible under the

Conatitution of the United Stases or the Constitution of this State.

1257. Admission by a party.

1257. A statement made by a person who is a party to a eivil action
is not made inadmissible by Section 1200 when it is offered against him
in either his individual or represcntative capacity, regardless of whether

the statement was made in his individual or representative capacilty.

125G, Adoptive admission.

1258, 4 statement offered apainst a party is not made inadmissible
by Zection 1200 1f the statement is one of which the party, with knowledge
ol the ccntent thereof, has ty words or other ceonduct manifested his

adopiion or his belief in its truth.

1259, Authorized admissions.

1259. A statement offered agoinst a party is not mede inadmissible
by Jecticn 1200 if the statement s made by a rerscon authorized by the
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paruy te moke & suatement or suatcrents for him couacerning che sutjech

meveer of the statement.

1260. Admission of co-conspirator.

1260. A statement offered againsi a rarty is not made inadmissible
by Jection 1200 if:

(2] The statement is that of a co-conspirator of the party;

(b) The statemént was made during the existence of the conspiracy
anc. in furtherance of the common object thereof;

{c) The statemént would be admissible if made by the declarant at
the hearing; and

(d) The statement is offered after, or in the judpe's discretion
as o the order of proof subject to, proof of the culetence of the
conspiracy and that the declarant and the party werc both parties to the

conspiracy at the time the statement was mede.

1261, Admission of agent, partner, or employee.

1261. A statement offered ageinst a party is not made inadmissible
by lection 1200 if:

(a) The statement is that of an agent, partner, or employee of the
PasLy;

(b) The statement concerned a matter within the scope of the agency,
parenership, or employment and was made during that relaticnship;

(c). The statement would be admissible if made by the declarant at
the hearing: and

(1} The statement is offered after, or in the judge's discretion as
to the order of proof subject to, proof of the exisience of the relationghip
betveen the declarant and the party.
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1262, Admission of declarant where liagbility of Jeclarant is in issue.

1262. A statement offered against a party in 2 civil action is not
mace inadmissible by Section 1200 if:

(2) The 1iability, obligation, or duty of the declarant is in issue
bevveen the party and the proponent of the evidence of the statement;

(b) The statement tends to establish that liability, obligstion,
or <uty; and

{c) The statement would be afmissible if made by the declarant at

the hearing.

1263. Declaration against interest.

1263, (a) As used in this section, "declarasicn a;ainst interest”
means a statement that, when made, was so far contrary to sie declarant's
pecuniary or proprietary interest, or so far subjected nim 4o the risk of
civil or eriminal liability, or so far tended to render inmalid a claim by him
against another, or created such a risk of making im an objeet of hatred,
ridicule, or social disgrace in the community, that a reasonable man in his
position would not have made the siatement unless he believed it to be true.

{b) Subject to subdivision {c), a declaration agsinst interest is
notv nade inadmissible by Section 1200 if:

(1) The declarant is not a party to the action in vhich the statement
is oifered;

(2) The declarant had sufficicnt knowledge of the subject; and

(3) The declarant is unavailable 85 a witness.

(¢} A statement mede while the declarant was in the custody of a

public employee of the United States or any state is not made admissible
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by this section against the defencant in a criminal action unless the
stasement would te admissibvle under Gection 1256 ageinst the declarant

it he vere the defendant in a criminal action.

126k, Statement of declarant's then existing physical or mental condition.

126k, {a) Unless it vas made in ved faith, a steiement of the
declaranc's then existing state of rind, smotion, or physicel sensation
{including a statement of inteni, plan, motive, desigs, nental feeling,
pain, or bedily health) is not made inadmissible by Jection 1200 when:

(1) Such mental or physicel condi®ion is in issue and the statement
is offered on that 1lssue; or

(2) The statement is offered o prove or explain acts or conduct
ol the declarant.

(3} This section does not melic admissible a siatement of memory or

belic? to prove the fact remembered or belleved.

1265, vatement of declarant's pro-iously existin~ physical or mental

condition.

1265, Unless it was made in bed falth, a statement ly the declarant
as to hils state of mind, emotion, or physical sensatlon (including a
stacement of intent, plan, motive, design, mental feeling, pain, or bodily
heclih) at e time prior to the stavement is not made inadmissible by
Section 1200 if:

(a) The declarant is unsvailable as a witness; and

(b) His statement is offered co prove such prior state of mind,
emo:iop, or physical sensation when it is itself an issue in The action

ant the statement is not offered tc prove any fact oiher ihan such state
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of mind, emoticn, or physical sensatioln.

1265, Statement of previous SympLcLig.

1266. 'hen relevant to an issue of the declerani's bedlly condition,
a ctatement of his previous symptuns, pain, or physical sensation, made to
a physician consulted for treatment or for diagnosis with a view to treatment,
is not wmede inadmissible by 3ection 1200 unless the citatement was made in

bad Taith.
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1267. Statement concerning declarant's will.

1267. A statement of a declarant who is unavailable as a witness
that he has or has not made a will, or has or has not revoked his will,
or that identifies his will, is not made inadmissible by Section 1200 unless

the statement was made in bad faith.

1268. Statement of decedent offered in action against his estate.

1268. A statement offered in an action brought agalnst an executor
or administrator upon a claim or demand against the estate of the declsrant
is not made inadmissible by Section 1200 if the statement was made upon the

personal knowledge of the declarant.

1269. Business record.

1269. {a) As used in this section, "a business" includes every kind
of business, govermmental activity, profession, occupation, calling, or
cperation of ingtitutions, whether carried on for profit or not.

{b} A writing offered as a record of én act, conditicn, or event is
not made inadmissible by Section 1200 if:

(1) The custodian or other qualified witness testifies to its
idehtity and the mode of 1ts preparation;

(2) it was wade in the regular course of a business, at or near the
time of the act, condition, or event; and

(3) The sources of information and method and time of preparation

were such as to indicate its trustworthiness.

1270. Absence of entry in business records.

1270. (a) As used in this section, the term “a business"” has the

meaning given it by Section 1269.
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(v} Ev;dence of the absence from the records of a business or a
record of an asserted act, condition, or event is not made inadmissible by
Section 1200 vwhen offered to prove the non-occurrence of the act or event,
or the non-existence of the condition, if:

(1) Tt was the regnlar course of that business to make records of
a8ll such acts, conditions, or events, at or near the time of the act,
condition, or event, ard to preserve them; and

(2) The sources of information and method and time of preparation of
the records of that business are such as to indicate that the absence of a
record of an act, condition, or event warrants an inference that the act or

event did not occur or the condition did not exist.

1271. Report of public employee.

1271. {a) & writing offered as a record or report of an act, condition,

or event is not made inadmissible by Section 1200 if:

(1) The writing was made by and within the scope of duty of a public
employee of the United States or a public entity of any state;

(2) The writing was made at or near the time of the act, condition,
or event; and

(3) The sources of information and method of preparation are such as
to indicate its trustworthiness.

(p) If a party offers 2 writing made admissible by this section and
the writing is received in evidence, the public employee who made the
writing may be called as 2 witness by the adverse party and examined as
if under cross-examination concerning the writing and the subject matter
of the writing.
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1272. Report of vital statistic.

1272. A writing made ag a record or report of a birth, fetal death,
deatlh, or marriage is not made inadmissible by Section 1200 if the maker
was required by statute to file the writing in a designated ypublic offlice

and the writing was made and filed as required by the statute.

1273. Content of writing in custody of public employee.

1273, A writing that is & copy of a writing in the custody of a
public employee is not made inadmissible by Section 1200 when offered to

prove the content of the writing in the custody of the public employee.

1274. Proof of absence of public record.

1274, A writing made by the public employee who is the official
custodian of the records in & public office, reciting diligent search
ang failure to find & record, is not made inadmissible by Section 1200

when offersed to prove the absence of a record in that office.

1275. Certificate of marrizge.

1275. A certificate that the maker thereof performed a marriage
ceremony is not made inadmissible Dy Section 1200 when offered to prove
the fact, time, or place of the marriage if:

(a) Tite meker of the certificate was, at the time and place certified
as the time and place of the marrizge, authorized by law to perform
marriage ceremonies; and

{b} The certificate was issued at that time or within a reasonable

time thereafter.
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1280. Officizl record of document affecting an interest in property.

1280. The official record of a document purvorting to establish
or affect an interest in property is not mede inadmissible by Section 1200
when offered@ to prove the content of the original recorded document and
its execution and delivery by each person by whom it purports to have been
executed if:

(a) The record is in fact a record of an office of a state or
nation or of any governmelrtal subdivision thereof; and

(b) A statute authorized such a document to be recorded in that office.

2281. Judgment of previous conviction.

1281. Evidence of z final judgment adjudging a4 person guilty of a
felony is not made inadmissible by Section 1200 when offered in & civil
action to prove any fact essential to the judgment uniess the judgment

was based on a plea of nolo contendere.

12682. Judgment against person envitled to indemnity.

1282, PEvidence of a final judgment is not made inadmissible by
Section 1200 when offered by the judgment debtor to prove any faet which
was essential to the judgment in an action in which he seeks to:

(a2} Recover partisl or total indemnity or exoneration for money paid
or liability incurred because of the judgment.

(b) Enforce a warranty to protect the Jucgment debtor against the
liability determined by the judgment.

(¢} Recover damages for breach of warranty substantially the same as

a warranty determined by the judgment to have been breached.
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1263. Judgment determining liatility of thira person.

1283. Vhen the liability, ohligation, or dnty of a third person is
in issue in a civil acticn, evidence of a final judsment against that
person is not made inadmissible by Section 1200 when offered to prove such

1iability, obligation, or duty.

1284, Statement concerning declarant's own family history.

128L4. (a) Subject to subdivision (b), a statement of a matter
concerning a declarant's own birth, marriage, divorce, legitimacy, relation-
ship by blood or marriage, race-ancestry, or other similar fact of his
family history is not made inadmissitle by Section 1200, even though the
declarant had no means of acguiring personal knowledge of the matter
declared, 17 the declarant is unavailable as a witness.

(b) This section does not maske & statement admissible if the statement
was mede under such circumstances that the declarant in making such statement

had motive or reason to deviate from the truth.

1285. Statement concerning family history of ancther.

1285. (a)} Subject to subdivision (b), a statement concerning the
hirth, marrizge, divorce, death, legitimacy, race-ancestry, relationshbip
by tlood or marriage, or other similar faect of the family history of a person
other than the dsclarant 1s rot made inadmissible by Section 1200 if the
declarant is unavailable as =z witness and:

(1) The declarant was related to the cther by blocd or marriage; or

{(2) The declarant was otherwire so intimately associated with the
other's family as tc be likely to have accurate information concerning the

matter declared and made the statement (i) upon information received from
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+the other or from a person related by blood or parriags to the gther or
(ii) upon repute in the other's femily.

(o) This section does not make a statement admissible if the state-
ment was made under circumstances that the declarant in making such state-

ment had motive or reeasch to deviate from the truth.

1286. Reputaiion in family concerning family history.

1286. TEvidence of reputation among members of a family is not made
inédmissible by Section 120C If the reputation concerns the birth, marriage,
divorce, death, legitimacy, race-ancestry, or other similer fact of the
family history of a member of the family by blood or marriage and the

evidence is offered to prove the truth of the matier reputed.

1287. Entries concerning family nistory.

1287. Entries in family bibles or other family hooks or charts,
engravings on rings, femily poriraits, engravings on urns, crypts, oOr
tombstones, and the like, ares not made ‘nadmissible by Section 1200 when
offered to prove tire birth, marriage, diverce, death, legltimacy, race-
ancestry, or other similar fact oF the family history of a member of the
family by blocd or marriage.

1288, Community reputation concerning pablic interest in property,
boundaries, general history, or family history.

1288. Fvidence of reputation In s community is rnot made inadmissible
by Section 1200 when offered to prove the truth of the matter reputed if
+the reputation concerns:

(a) The interest of tine public in property in the comrunity and the
reputation, if amny, arose before coutroversy.
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(b) EBoundaries of, or customs affecting, land in the commumnity and
the reputation, if any, arose before controversy.

(¢) An event of general history of the community or of the state or
nation of which the community is a part and the event was of importance
t0o the commmunity.

(d) The date or fact of birth, marriage, divorce, or death of a

person resident in the comminity at the time of the reputation.

1289. Statement concerning boundary.

1289. A statement concerning the boundary of land is not made
inadmissible by Section 12C0 if the declarant is unavailable as a witness
and had sufficient kmowledge of the subject, but a statement is not
admissible under this section if the statement was made under such circum-
stances that the declarant in making such statement had motive or reasocn

to deviate from the truth.

1290. Reputation as to character.

1290. Evidence of & person's general reputation with reference to
his character or & trailt of his character at a relevant time in the community
in which he then resided or in a group with which he then habitually
associated 1s not made iradmissible by Section 1200 vwhen offered to prove

the truth of the matter reputed.

1291. Recitals in documents affecting property.

1291. A statement contained in 8 deed of conveyance or a will or cther
writing purporting to affect an interest in real or personal property is

not made inadmissible by Section 12C0 if:
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(a) The matter stated was relevant to the purpose of the writing;

{b) The metter stzted would te relevant to an issue as to an interest
in the property; and

(¢) The dealings with the property since the statement was made

have not been inconsistent with the truth of the statement.

1292, Recitals in ancient documents.

1292, A statement is not made inadmissible by Section 12C0 if the
statement is contained in a writing more than 30 years old and the state-
ment has been since generally acted upon as true by persons having an

interest in the matter.

1293, Commercial lists and the like.

1293, A statement, other than an opinion, contained in a tabulation,
list, directory, register, or other published compilation is not made
inadmissible by Section 1200 if the compilation is generally used and

relied upon by persons engaged in an occupation as accurate.

1294, Publications concerning facts of general notoriety and interest.

1294, Historical works, books of science or art, and published mapse
or charts, made by persons indifferent between the parties, are not made
inadmissible by Section 1200 when offered to prove facts of general notoriety

and interest.

1295. Evidence admissible under other statutes.

1295. Hearsay evidence declared to be admissible by statute is not

made inadmissible by Section 1295,
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DIVISION 11. WRITINGS

CHAPTER 1., AUTHENTICATIONW

14C0. Authentication required.

1400. Authentication of a writing is required before it may be
received in evidence. Authentication of a writing is required before
secondary evidence of its content mey be received in evidence. Authenti-
cation may be by evidance sufficient to sustain a fincing of its authenticity
7 or by any other means provided by law.
C 1401, Private writing.

1401, A privaete writing, other than a will, is sufficlently authenticated
to be received in evidence if it is acknowledged or proved and certifled in the

menner provided for the acknowledgement or proof of conveyances of real property.

1402, Writing affecting real property.

1402. A writing conveying or affecting real property, acknowledged or
proved end certified as provided in the Civil Code, is sufficiently authenticated

to be received in evidence,

1403. Copy. of writing in custody of public employee.

1h03. A purported copy of a writing in the custody of a public employee, or

of an entry therein, meets the requirement of suthentication as a copy of sueb

C‘ writing or entyy if:
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{a) The cepy purports to be published by authority o the nation
or siate, or governmental subdivision thereof, in whiclk the writing is
kept:

(b) Evidence has been introduced suffdcient to varrant & finding that
the copy is & correct copy of the writing or entry;

(¢} The office in which the writing is kept 1s within the United CStates
or any state, territory, or possession thereof and the copy is attested or
cervified as a correct copy of the vriting or entry by a berson purporting to
be an officer, or a deputy of an officer, having the lesal custody of the
writing: or

(@) The office in which %he writing is kept is not within the United
Stales or any state, territcry, or possession thereof and the copy 1s
avtested or certified as required in subdivision (e) and is accompanled by a
statement declaring that the person vho attested or certified the copy as
& correct copy is the officer, or a deputy of the officer, who has the custody
of the writing., The statement may be made only by & cccretary of an embassy
or legation, consul general, consul, vice consul, or consular agent or by
an officer in the foreign service of the United States staticned in the

nation in vhich the writing is lient, authenticated Ly the seal of his office.
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140k, Writing stating absence of record in public olfice.

1404, A writing reciting &ilizent search and Jailure to find & record in

8 speciiied office, made by the employee who is the oificial custodian of
the records in that office, 1s authenticated in the came menner as is

provided in subdivision (e) or (d) of Secticn 1403.

105, Ancient writings.

1405, A writing is sufficiently asuthenticated Lo be received in
evidence if the judge finds that Iu:

{a) 1Is at least 30 years old at the time it ic offered;

(b} Is in such condition as %o create no susplcion concerning 1ts
suthenticity; and

{c} Was, at the time of its discovery, in a place in which such

writing, if authentie, would be likely to be found,

1415, Official seals and signatures.

1415. {a) A seasl is presumel to be genuine and authorized if it
purports to be the seal of:

(1) The United States or of a department, agency, or officer of the
United States.

(2) A public entity, or a department, asgency, or officer of e public
entity, in any state, territory, or possession of the United States.

(3) A nation or sovereign, or a department, agency, or officer of a
nation or sovereign, recognized by the executive povrer of the United States.

{4) A governmental subdivision of a nation recognized by the executive

pover of the United States.
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(5) A court of admiralty or maritime jurisdiciion.

(6) A notary public.

(b) A signature is presumed to be genuine snd suthorized if it
purports to be the signature, affiicd in his official capacity, of:

(1) A public officer or employee of the United States.

(2) A public officer or employee of any public entity in any state,
territory, or possession of the United States.

(3) A& notary publie.

(¢) A signature is presumed to be genuine end authorized it it pur-
ports to be the signature, affixed in his official capacity, of the
sovereign or a principal ofiicer of a nation, or & principal officer of a
governmental subdivision of a natlon, recognized by the executive power
of the United States and the writing to which the sipnature is affixed is
accompanied by a statement declaring that the person vho affixed his signa-
twre thereto is such sovereign or yrincipal officer. The statement may be
made only by a secretary of am embassy or legation, consul general, consul,
vice consul, or consular agent or by any officer in the foreign service of
the United Stetes stationed in the nation, authenticated by the seal of his
office,

{a) The presumptions established by this section reguire the trier of
fact to find the existence of the presumed fact unless and until evidence is
introduced which would support a finding of its nonexistence, in which case
the trier of fact shall determine the existence or nonexistence of the
presumed fact from the evidence and without regard to the presumptions

established by this section.
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1416, Certificate to cony.

116, Whenever a copy of a writing is certified for the purpose of
evidence, the certificate must statc in substance that the copy is a correct
copr of the original, or of a specified part thereof, as the case may be.
The certificate must be under the official seal of <the certifying officer,
if therec ue any, or if he be the clerk of a court having a seal, under the

seal of suchi court.

CHAFTER 2, BLST EVIDENCE RULL

120, Vhen secondary evidence of content of writing admissible.

1420. As tending to prove the content of a writing, no evidence
other than the writing itself is admissible, except as ovherwise provided
by statute, unless the judge finds that:

() The writing is lost or hac been destroyed without fraudulent
intent on the part of the proponent;

{(t) The writing was not reasonably procurable Ly the proponent by
use of the court's process or by other available means;

{c) At a time vhen the writing was under the conirol of the opponent,
the opponent was expressly or implicdly notified, by the pleadings or other-
wise, that the writing would be needed at the hearing, and on request at
the hearing the opponent has failed to produce such writing; but in a
criminal action, the request at the hearing for the defendant to produce the

writing may not be made in the presence of the jury;
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{d) The ﬁriting ig not closely, related Lo the controlling issues
anf is would be inexpedient to require its production;

(e) The writing is a record or ovher writing in the custody of a
public officer or employes;

{f) The writing has been recoded in the public records and the record
or an attested or a certified copy ‘thereof is made cvidence of the writing
by statute; or

(g) The writing consists of numerous accounts or other writings
thet capnot be examined in court without great loss of iime, and the
evidience sought from them is only the general resuli of the whole; but
the judge, in his discretion, may require that such accounts or other

writings be produced for inspection by the adverse party.

101, Types of secondary evidence admissible,

121, {a) Subject to subdivisions (b) and (¢}, if the judge makes
one of the findings specified in Sectlcn 1420, oral or written secondary
evidence of the ccﬁtent of the writing is admissible,

(b) If the writing is one described in subdivision (a), (b), (e), or
(d) of Sectich, 1420, oral testimony of the content of the vriting is
inadmissivle wnless the judge finds either (1) that the proponent does not
have in his possession or under his control a copy of the writing or {2) that
the writing is also cne described by subdivision (3} of Sceidcn 1%20.

(e¢) If the writing is one deseribed in subdivision () or (£) of
Seeticn 1420, oral testimony of the content of the writing is inadmissible
wiless the judge finds either (1) that the proponent does not have in his
possession & copy of the writing and could not in the exercise of reasonable
diligence have obtained a copy or () that the writing is also cne described
vy subdivision {g) of Sccticn 1420.
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(:: 122, Effect of production and inspection.

1422, Though a writing called for by one perty is produced by the
other, and is thereupon inspected by the party calling for it, he is not

obliged to produce it as evidence in the action,

%5
CHAPTER 3. EUSINESS RECORDS
Article 3, Busineés Records Generally
145G, YA business" defined.
1450. As used in this artiele, "a business” includes every kind of
business, govermmental activity, profession, occupation, calling, or
(:: operation of institubtions, whether carried on for prorfit or not.
1451, Business records.
1451. A writing offered as a record of an act, condition, or event
is admissible as evidence if:
{2) The custodisn or other quclified witness vestifies to its identity
and the mode of its preparstion;
{v)} It was made in the repular course of a business, at or near the
time of the act, condition, or event; and
{¢)} The sources of informaticn and method and time of preparation were
sucihh ag to indicate its trustworthiness.
[Hote: This article duplicates Section 1269, but the staff suggests
that this article be included in the Evidence Code and Section 1269
C' be deleted, A memorandum will be prepared to discuss this problem. ]
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Article 2. Church Records

[Hote: This article will te drafted to effectuate the determination
of the Commission &5 set out in the Mimmutes of its May 1964 Meeting,
pages 6-7.]

Article 3. Use of Copies of Hospital Records

140, Complience with subpena duces tecum of hospital records.

1490. (a2) Except as provided in Sccticn 140k, when a subpena duces
tecum is served upon the custoedian of records or other gualified witness
from a licensed or county hospital, state hospital or hospital in an
institution under the jurisdiction of the Department of Corrections in an
action in whieh the hospital is neither a party nor the place where any
cause of action is alleged to have arisen and such subpena reguires the
proiuction of all or any part of ihe reccrds of the hospital relating to
the care or treatment of a patient in such hospital, it shall be sufficilent
compliance therewith if the custodian or other officer of the hospital shall,
within five deys after the receipt of such subpena, deliver by mail or
otheririse a true and correct copy (which may be a puotographic or micro-

phoitographic reproduciion) of all the records described in such subpena
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to the clerk of court or to the court if there be no clerk or to such other
person as described in subdivision (a) of Secticn. 2018 of the Code of Civil
Procedure, together with the afficavit described in “cevicn 149L.

(b} The copy of the records shall be separately enclosed in an inner
envelope or vrzlpar, sealed, with the title and number of the action, name of
wiiness and date of subpena clearly inscribed thereon: the sealed envelope
or vrapper shall then be enclosed in an outer envelcpe or wrapper, sealed,
directed as follows: |

If the subpena directs attendazuce in court, to the clerk of such court,
or te the Judge thereof, if there be no clerk; if ihe subnena directs atten-
dance at a deposition or other hearing, to the officer before whom the
deposition is to be taken, at the place designated in the subpena for the
taliing of the deposition or at his place of business. in other cases, to the
of’icer, body, or tribunal conducting the hearing, s a lilte address.

(¢} Unless the parties to the action or proceciing cthervice agres, -or
unless the sealed envelope or wrapper is returned 4o a witness who is to appear
personally, the copy of the recoris shall remain sealed and shall be opened
only at the time of trial, deposiiion, or other hearing, upon the direction
of the judge, officer, body, or tribunal conductins the proceeding, in the
presence of all parties who have apieared in person or by counsel at such
trial, deposition, or hearing. Records which are not introduced in evidence
or required as part of the record shall be returned %o the person or entity

from vhom received.

141, Affidavit sccampanying records.

1491, ({a) The records shall be accompenied by the affidavit of the
cusiodian or other gualified witness, stating in substance each of the

follaowing:
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(1) That the affiant is the duly suthorized custodian of the recorde
and Las authority to certify the records.

(2} That the copy is a true copy of all the reccrds deseribed in the
subpena,

(3) That the records were prépared by the personnel of the hospital,
staff physicians, or perscns acting under the control of gither, in the
ordinary course of hospital business at or near the time of the act, conditicn
or <ent.

(b) If the hospital has none of the records cescribed, or only part
thereof, the custodian shall so state in the affidevit, and deliver the
affidavit and such records as are available in the menner provided in

Section 1k90,

102, Copy of records and affidavii admissible in evidence.

1492, The copy of the records is admissible in evidence to the same
extent as though the original thereof were offered nnd the custodian had been
present and testified to the matters stated in the affidavit, The affidavit
is admissible in evidence and the matters stated thorein are presumed true
in the absence of a preponderance of evidence to the conirary. When more
than one person has knowledge of the facts, more thon one affidavit may be

mace.,

1493, Single witness or mileage fee.

1493, This article shall nov be interpreted to require tender or pey-
ment of more than one witness and mileage fee or other charpge unless there is

an agreement to the contrary.
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1ok, Personal attendance of custodian and production of original records.

194, The personal attendance of the custodian or other qualified
wiitness and the production of the original records is reguired if the subpensa
duces tecum ¢ontains a clause which reads:

"The procedure suthorized pursuant to subdivision {(a) of Section
1460, and Sections 1491 and 1492, of the Evidence Code will not be deemed

sufficient compliance with this subpena.”

1465, Service of more than one subpena duces tecum.

1495, If more than one subpens duces tecum is served upon the custodian
of records or other qualified witness from a licensed or county hospital
or hospital in an institution under the jurisdiction of the Department of
Corrections and the personal attendance of the custodian or other qualified
witness is required pursuant to Section 149k, the witness shall be deemed to

be the witness of the party serving the first such subpens duces tecum.

1496, Appliecation of article.

1496, This article applies in any proceeding In which testimony can be

ecorpelled,

CHAPTER L. PRCOF OF CONTENT OR EXECUTION

Article 1. Q(eneral Provisions

1500, Witnessed writings.

1500. (a) Except where the testimony of a subscribing witness is
required by statute, the execution of any writing may be proved by:

(1) Anyone who sew the writing executed; or
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(2) Evidence of the genwigepese of the hapduriting of the meker; or

(3) A subscribing witness.

(b} Notwithstanding subdivision (a), if the subseribing witness denies
or «oes not recollect the execution of the writing, its execution may be
preved by other evidence.

(¢) Notwithstanding subdivision (a), where evidence is given that
the party against whom the writing is offered has a3 any time admitted its
erecution no other evidence of the execution need te ziven if:

(1) The writing is one produced from the custody of the sdverse party,
and has been acted upon by him as genuine; or

{2) The writing is more than 30 years old and has been generslly
respected and acted upon as genuine by persons having an interegt in knowing

the fact.

1501.. Proof of hapdwriting.

1501. (a) The handwriting of a person may be proved vy anycte who
believes it to be his, or who has seen him write, or has seen writings
purporting to be his, upon which he has acted or been charged, and who has
thus acquired a knowledge of his handwriting.

(b) Evidence respecting the handwriting mey alsc be given by & compari-
son, made by the witoess cr the trier of faect, with writings admitted ar
treated as genuine by the party asainst whom the evidence is offered, or
proved to be genuine to the satisfaction of the judge.

{c) ‘here & writing is more than 30 years old, the comparisons may be
made with writings pwrporting to be genuine, and penerally respected and

acied upon as such, by persons having an interest in knowlng the fact.
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Article 2. Photographic Copies of Writings

1550, FPhotogrephic coples of business records.

1550. A photostatic, mierofilm, microcard, miniature photographic or
other photographic copy or reproduction, or an enlarpement thereof, of a
writing is as admiesible as the writing itself if such copy or reproduction
was mede and preserved as a part of the records of "a business" {as defined
by Seeticn 14%50) in the regular course of Buch business. The introduction
of such copy, reproduction or enlargement does not preclude admission of

the original writing if it is still in existence.

1551. Photographic coples where original destroyed or lost.

1551.- A print, whether enlarged or not, from a photographic film
{including & photographic plate, microphotographic film, photostatig negse
tive, or similar reproducticn) of an original writing destroyed or lost

after such f£ilm was taken is as admissible as the original writing qtself

if, at the time of the taking of such film, the person under vhose &irecticn

and control it was taken attached thereto, or to the sealed containep in

vwhich it was placed and has been kept, or incorporated in the film, a
certification complying with the provisions of Section 1416 and stating the

date on which, and the fact that, it was so taken unGer his direction and control.

Article 3. Reperts of Presumed Death, Miseing in Action, and the Like

1600, Finding of presumed death by suthorized federal employee.
1600, A written finding of presumed death made by an employee of the

United States suthorized to make such finding pursuant to the Federal Missing
Persons Act (50 U.B.C. App. Supp. 1001-1016), as emacted or as heretofore or
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hereafter amended, or a certified copy of such finding, shall be receilved in

any court, office or other place in this State as evidence of the death ¢of the
person therein found to be dead and of the date, circumstances, and place of

his disappesrance.

1601. Report by federal employee that person is missing, captured, or the
like,

1601. An official written report or record, ov certified copy thereof,
that a person is missing, missing in action, interned in a Fforeign country,
capiured by a hostile force, beleaguered by & hostile foree, or besieged by
2 hosiile force, or is dead, or is alive, made by an employee of the United
Staves authorized Wy owy law of the United States to nake such report or record
shell be received in any court, office, or other place in this State as evidence
that such person is missing, missing in action, interned in & foreign country,

captured by & hostile force, beleaguered by & hositle force, or besleged by a

hostile force, or is dead, or is alive, as the case may be.

1602, Presumption of execution and authority.

1602, {a) For the purposes of this article, any finding, report, or
record, or certified copy thereof, purporting to have been signed by a
public employee of the United States described in this article 1s presumed
to have been signed and issued by such employee pursuant to law, and the
perscn signing such finding, report, or record is presumed to have acted within
the scope of his authority.

{b) If a writing purports to Le a eopy of such finding, report, or record
and purports to have been certified by a person authorized by law to certify
it, the signature of the person certifying the copy and his authority so to

ceruily the copy is presumed.
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(¢} The presumptions establisied by this section require the trier of
fact to find the existence of the presumed fact unless and until evidence
is introduced which would support a finding of its nonexistence, in which
case the trier of fact shall determine the existence of nonexistence of the
presumed fact from the evidence and without regard to the presumptions

established by this section.

Article 3. Particular Writings

1650. Authenticated Spanish title records.

1650, Duplicate coples and authenticated translations of criginel
Spanish title papers relating to land claims in this Jtate, derived from the
Spanish or Mexican Governments, prepared under the supervision of the Keeper
of frchives, authenticated by the Curveyor-General or his successor and by
the Keeper of Archives, and filed with a county recorder, in accordance with
Chanter 281 of the Statutes of 1865-6, are receivable as prims facile evidence
wii . like force and effect as the originals and witliout proving the execution

of such originals.

1651, Patent for mineral lands.

1651 . If a patent for mineral lands within this State, issued or granted
by the United States of America, contains a statement of the date of the
location of a claim or claims upon vhich the granting or issyance of such
patent is based, such statement is prima facie evidence of the date of such

location.
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1652-1654

(:: = 1652. Deed by officer in pursuance of court process.

1652, A deed of conveyance of real property, turporting to have been
executed by a proper officer in pursuance of legal process of any of the
courts of record of this State, acknowledged and recorded in the office of
the recorder of the county wherein the real property therein described is
situated, or the record of such deed, or a certified copy of such record is
prima facie evidence that the property or interest therein described was

thereby conveyed to the grantee named in such deed.

1653. Certificate of purchase or locaticn of lands.

1653. A certificate of purchase, or of locaticn, of any lands in this
State, issved or made in pursuance of any law of the United States or of this
State, is prima facie evidence that the holder or assignee of such certificate
(:: is the owner of the land described therein; but this evidence may be overcome
by proof that, at the time of the location, or time of filing, a pre~emption
¢lain on which the certificate may have been issued, the land was in the
adverse possession of the adverse party, or those under vhom he claims, or

that the adverse party is holding the land for mining purposes.

1654, Proof of content of lost public record or document,

165%, (a) Subject to sutdivisions (b) and {c), vwhen, in any action,
it is desired to prove the cortents of any public record or document lost or
destroyed by conflagration or éther public calamity, after proof of such loss
or destruction, the following may, without further proof, be admitted in
evidence to prove the contents of such record or document:

(1) Any sbstract of title made and issued and certified as correct

(::} prior to such loss or destruction, and purporting to have been prepared end
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1654

made in the ordinary course of business by any person, firm or corporation
enrazed in the business of preparing and meking abstiracts of title prior to
such loss or destruction; or

(2) Any asbstract of title, or of any instrument affecting title, made,
issved and certified as correct by any person, firm or corporation engeged
in the business of insuring titles or issuing abstracts of tltle to real
estate, whether the same was made, issued or certified before or after such
loss or destruction and whether the same was made from the original records
or from sbstract and notes, or either, teken from such records In the pre-
paration and upkeeping of its, or his, plant in the ordinary course of its
business,

{b} No proof of the loss of the original document or instrument is
required other then the fact that the original is not knoim to the party
desiring to prove its contents to be in existence.

(¢) Any party desiring to use evidence admissible under this section
shall give reascnable notice in writing to all other parties to the action
who heve appeared therein, of his intention to use such evidence at the trial
of the action, and shall give all such other parties a reasonable opportunity
to inspect the evidence, and also the abstracts, memoranda, or notes from

which it was compiled, and to take copies thereof.
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CHAFTER 5. RECCRD3 OF MEDICAL STUDICS

1950, Records of medical study of in-hospital staff committee,

1950. (a) In-hospital medical staff commitiees of a licensed hospital
may engage in research and medicsl study for the purpose of reducing morbidity
anc. mortality, and may make findingo and recommendations relating to such
purpose. The written records of interviews, reporis, statements, or memoranda
of such in-hospital medical staff committees relaiting to such medical studies
are subject to Sections 2016 and 2036 of the Code of Civil Procedure (relating
to Ciscovery proceedings) but, subject to subdivisions (b) énd (¢), shall not
be admitted as evidence in any ection or before any administrative body,
agency, or persocn.

{b) This section does not affect the admissibility in evidence of the
original medical records of any patient.

(¢) This section does not exclude evidence which is relevant evidence

in & criminal action.
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