#34(1) 5/13/6k
Memorandum 64-29
Subject: Study No. 34(L) - Uniform Rules of Evidence (Article III.
Presumptions) .

There is attached to this memorandum a revised version of the
proposed statute on burden of producing evidence, burden of proof and
presumptions. You may use this ccny for marking sussesied changes and
reown it to the staff at the next meeting. We have sent another copy
of +.is tentative recommendation to you for inelusion in your collection
of tentative recommendations.

Secticns 500 through 602, except for Section 51) are as revised and
approved by the Ccmmiseion at the last meeting. The comment to Section
500 has been substantially revised and minor revision has been made in
the comments to Sections 510 and 601. The following matters should be

noted by the Commission in regard to this tentative recommendation:

Section 511.

The staff wes directed to do further research on the operaticn of
presumptions and the alleeation of the burden of proof to the defendant
in criminsl cases. Some question vas raised concerning the nature of the
instruction to be given the Jury on issues where the defendant has the
burcen of proof. The staff was asked to determine vhether the jury
is instructed that it may fipd the presumed fact or vhether it i1s instructed
that the presumption is controlling in the absence of sufficlent contrary
evidence.

CALJIC LO and the second paragraph of CALJIC 25 are identical. They
provide:
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A presumption is a deduction vhich the law expressly direets to
be made from particular facts. Unless declared by law to be
conclusive, it mey be controverted by other evidence, direct or
circumstantial; but unless so controverted, the jury is bound to
find in aceordance with the presumption.

Corporations Code Section 2550 provides that no ccmpany shall sell any
security of its own issue until it has first applied for and has secured
from the commissioner & permit authorizing it so to do. Corporstions
Code Section 25700 provides that no person shall act as an agent or broker
until it has first applied for and secured frem the commissioner &
certifieate suthorizing it so to do. CALJIC Instructions 451 end 452
relate to these violations of the Corporate Securities lav. CALJIC 451

provides:

When a person is on trial under a charge of having sold a
security,the sale of which bad not been authorized by a permii
of the Commissioner of Corporations of the State of California,
after the alleged sale has been proved, the burden of proof is
upon the defendant to show the existence of such a permit at
the time of the transaction, and in the absence of such preoof,
the jury must find that no suciu permit was then in existence.
[Emphasis edded.

CALJIC 452 provides:

ihen & person is on trial under a charge of having acted as an
agent or broker in the sale of a security, without first having
secured fren the Commissicnos of Corperstlions of the State of
Californie a certificate, then in effect, authorizing him sc to
do, after the alleged sale has been proved, the burden is upon
the defendant to show the existence of such certificate &t the
time of the transaction, and in the absence of such proof, the
jury must find that no such certifizate was then in existence.

CALJIC 70% relates tc narcotics possession. Iu provides:

Upon the trial of & charge of the unlewful possession of a
narcotic, it is a defense that the defendant had a lawful,
vritten prescription for such: narcotiec of & physician, dentist,
chiropodist, or veterinarian licensed io practice in this state,
but the burden is upon the deTendant to prove that he had such
written prescription. In the absence of any proof of the
existence of such a prescription you must assume, in arriving
at a verdict, that the defendant had no such prescription.
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CALJIC 801 relates to the defense of insanity. The instruction in

the main volume (Rev. Ed. 1958) provides in part:

The burden of proving insanity is on the cdefendant; that 1s
to say, it is incumbent upon him to establish Uy = preponderance
of evidence that he was insane at the time of ccmmitting the
offfense charged.

The law presumes that the defendant was sane. That pre-
sumption may be rebutted but is controlling until overcome by
a preponderance of evidence. A preponderance of evidence is
such evidence as, when weighed with that opposed to it, has
more convinecing force, and frcm which it resulvs that the greater
probabllity of truth lles therein.

The 1962 pocket part to CALCIT contains a revised version of this
instruction. The pertinent part of the instruction provides as follows:

The burden of proving insanity is on the defendant. The law
presumes that the defendant vas sane. The effect of this presump-
tion is to place on the defendant the burden of proving insanity
by a preponderance of the evidence.

A preponderance of evidence is such evidence as, vhen weighed
with that opposed to it, has more convincing force, and from which
it results that the greater probability of truih lies therein.

The pocket part gilves no clue to the reason for this change. It explains
the revision of the instruction on the ground that the instruction in the
main volume erroneously contained "and" instead of "or" in stating the

M'Haughten rule relating to insanity. The revision was based on the error

poinsed out in People v. Richardscn, 192 Cal. App.2d 166, 13 Cal. Rptr. 321

(1961). It mey be that the language indicating thai the "presumption . . .
is controlling” was deleted in reliance upon the general instruction on
presumpticns given above.

CALCIT 804 relates to intermittent insanity. The instruction provides
that if the defendant proves intermittent insanity,

the law . . . presumes that it [the criminal act] was ccmmitted

during one of the defendant's lucid intervals. That presumption

may be rebutted but is controlling until overccme by a preponderance

of evidence showlng that the defendant was inscane at the time when
the offense charged was ccumicied.

Instruction 804 was also modified in the 1962 pocket paert of CALJIC.

After stating the presumption, the instruction ncw provides merely:
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he. effect of this presumption 25 to place upci che {clendant the burden

Qf proving by a preponderance of the evidence Lha: he vas insane and

+rresponsible at the time tihe offense was comritied.

The form of the instructicen arvearing in the main veluce was given in
Pecple v, Fash, 52 Cal.zd 36, 330 . .28 W6 (1359). ae “upreme Court affirmed
the convieticn of Wash and ne noue - =e taken of “hc language, “that presump-
tica msy be rebtutted but is contrelling uatil cvercoue Uy e preponderance
of evidence . . . "

CALJIC 810 relates to the determination of insanity at the time of
trial. As the instruction appears in the main volume, it provides in part:

But in the trial of an insaniity issue such as that nov before

you the law presumes that the defendant is sane, although that

presumption mey be overcome uy evidence to the contrary. . . .

Unless and until such insanity is proved by the preponderance

of the evidence, the presumption of sanity is controlling.

The pocket part indicates that the sentence bveginninz with "unless" and

ending with "controlling" should be stricken and the following sentence

substituted:

The effect of this presumption is to place upon the defendant
the burden cof proving such insanity by a preponderance of the
evidence,

The pocket part gives no clue to the reason for these changes in the
insvructions. o case that we knov of has questioned them. Presumably,

they have been used repeatedly as in the cese of People v. Nash. Perhaps

reliance is being placed on CALJIC 75 or WO to explain the effect of the
preswaption. The reperts indicate that juries are beins given the CALJIC 25

Instruction. People v. Masters, 235 Cal. Rptr. 383, 26 (1563); People v.

Porier, 31 Cal. Rptr. 841, 8Ls (1957),



'“he appellate cases indicate c.ot lnstrueticns requiring juries to
follcr presumptions are regulerly [iven and are covrroct statements of the
la-. e have found no case holding o to Ye errcacuus te instruct a jury
that a presumptioa is controlling in the absence ol contrary evidence. In

Pecple v. Agnew, 16 Cal.2d 655 (1040), the defendant vas prosecuted for

the Talse arrest of one Willis O, rrouty. The trial court zave the
follovring instruction:

It is admitted by the defendant that he arrested Willis 0. Prouty
on the charge that he, Frouty, had committed nerjury, both in

his affidavit which was part of the eross-ccmplaint in the ecivil
suit of Agnew v. Prouty and in the testimony vhich he, Prouty,
gave at the trial of that action. If Prouty did commit such
perjury, the defendant had a right to arrest him, but if Prouty
é¢id not ccmmit such perjury, the arrest of Prouty by the defendant
was unlewful. The burden is on the defendant to prove that Prouty
cormitted perjury.

The defendant was convicted and appealed, The prosecution sought to Jjustify

the trial cowrt's instruction upcn the authority of People v. McGrew, T7

Cal. 570, 20 Pac. 92, The McGrev instruction was as Tollovs:

Thile it is true that the prosecution must preve the imprisonment,

it is also true that the imprisonment being proven, <the law

presumes it unlawful until the contrary is shom. It is for the

defendant to justify it by oroving that it was lauful.
The Supreme Cowrt held that the presumption mentionec in The McGrew instruction
could be relied on by the prosecution. "It therefore seems clear that the
McGrew case should not be overruled as the instruciion therein approved
appears substantially correct as Tar as it wenl and is suctained by feason
and authority.” 16 Cal.2d at 66k, The Supreme Cowr: then went on, however,
to ciate that "the instruction giwven in the McGrew case should [not] be

given without proper gqualification. The instructicn ziven in the McGrew

case implied that the vwrden as upcn the defendan. to prove the lawfulness
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of the imprisonment by a preponderance of the evidence." 16 Cal.2d at

665. The court went to hold that the MeGrew instruction should be
qualified by indicating that the burden placed on the defendant is merely
"to produce such evidence as will create in the minds of the jury a
reasonsble doubt of his guilt of the offense charged.' 16 Cal.2d at 665.
So fer as the Agnev instruction vas concerned, the court seid that the
instruction "was substantially correct as far as it went, [but] i1t should
not have been given without a qualifying instruction informing the jury that
the burden thus pleced upon the defendant could be met by evidence which
produced in their minds a reasonable doubt as to vhether kr. Prouty had
in Tact coomitted perjury.” 16 Cz1.2d at 666.

Thus, the Supreme Court gave specific approval to an instruction to the
effect that "the law presumes . . . until the contrary is shown."

In People v. Scott, 2k Cal.2d 774 (19Lh), Justice Traynor considered

the presumption in the Pangerous eapons' Control Lav that the person in
possession of a firearm whose identification merks were obliterated had
obliterated the same. The instruchich was not considered. 1In regard to
the presunption, the opinion states:

The presumption does not impose on him the burcen of proving who
committed the crime, nor dces it require him to persuade the jury
of his innocence. He must merely go forward with evidence to the
extent of raising a reasonable doubt that he tampered with the
identification marks. When he has done so, he enjoys the benefit
of the presumption of innocence, and it is then ineumbent on the
prosecution to establish his gurilt beyond a reasonable doubt.

2k Cal.2d at 783.]

Presumption instructions were considered by Chief Justice Gibsom in

Pecple v. Hardy, 33 Cal.2d 52, 198 Pec.2d 865 {1548). The cefendant vas

cherped with murder. She claimed that she had received a blow on the head
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ané. as unconscious at the time of the murder. She claimed that the blow
on the head caused both amnesis and automatism. onn the claim of autcmatism

the trial court instructed:

“hen the evidence shows that a defendent acted as if he was conscious,
the law presumes that he then vas conscious. This presumption is
disputable, but is controlline on the question of consciousness

until overcome by a preponderzuce of the evidence, wnich means such
evidence as when veighed against the presumpiicn, and. any evidence
supporting the presumption hes more convincing Jorce, and from

whieh it results that the greszter probability of truth lies therein.

The Cupreme Court recognized the sresumption but criticized the instruction

A

for requiring the defendant to overccme the presumption by a preponderance

of the evidence. The court said:

The mere fact that there is a presumption vhich tends to
support the prosecution's case dces not change the amount or
gquantun of proof which the darendant must produce. (People v.
fonew, 16 Cal.2d 655.) The prosecution is required to prove
the offense beycnd a reasonabtle doubt and, in co doing, may rely
on any applicable presumptions. The defendant, on the other hand,
is not required to prove his innocence by a preponderance of the
evidence, but only to produce sufficilent evidence to raise a
reasonable doubt in the minds of the jury. [33 Cal.2d at 6h.]

Here again the Supreme Court did not criticize the porilon of the
ingtruction stating that the preswrption is controlling, it attacked only
that portion of the instruction requiring the defentant to overcome the
presumption by a preponderance of {ihe evidence.

In People v. Hermon, 89 Cal, App.2d 55, 200 Fac.2d 32 (1948}, the

defendant was convicted of illegel possession of narcotics. The conviction
was affirmed with the follewing opinion:

Tt is claimed that the trial court erred in giving or refusing
certain instructions. The fircsi attack is [upon the instruction?)
that the burden of proof is upon the defendant That he possessed

a written prescription and thet in the absence of such evidence

i+ must be assumed that ne hed ne such prescripilon. . . . Whether
one has such a prescription is a fact peculiarly within the
inovwledge of the accused. . . . Upon the failuwre of the defendant
to prove a written prescription, it must be asswxed that there was
nc such prescription. [89 Cal. App.2¢ at 50-39 (cmphasis added). ]
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¥parently, an instructicn cimilar to that ~iven in People v. Harmon

was given im People v. Jackson, 106 Czl. App.2d 11, 23k Pac.2d 766 (1951)

(hearing denied). The insiructica contained the goasement that the burden
was upon the defendart to show thav there was a vritien preseription in
eristence to justify or excuse his possession of narcc:ics or his actions

in ~“hat in the absence of preof cf the existence cf such prascription, the
jury must find thet no such prescription was in exisience.” 106 Cal. App.Z2d

at 124, Although the case, like the case of People v. Hash, is instructive

as to the practice of the courts, iu is not authority for the validity of
the instruction for there was no contention that a preseription did exist.
The defendant was a doctor and vas being prosecutel For dispensing narcotlcs
without a prescription.

Tn People v. Bushton, 8C Cal. 160 {1889) the jury wau instructed upon

the effect of Penal Code Secticn 1105 which provides that upon a trial for
murcer thet after proof of the killing by the defendant the burden of proving
circumstances of mitigation, justification, or excuse is upon the defendant.
The trial court had instructed the jury that the defendant's burden was to
sho: any circumstances of mitigation, excuse, Or Justification by & pre-
poncerance of the evidence. The Supreme Court reversed stating that Section
1105

casts upon the defendant the vurden of proving circumstances . - -
that justified or excusec the commission of the homicide.

This does not mean . . . by & preponderance of <he evidence

.+ . . He is only bound under this rule to produce such

evidence as will create in the minds of the jury a reasonable
doubt of his guilt of the offense charged. . . .

The section under considcration was not intended Yo, and
does not change this rule as oo the weight of the evidence.
It simply provides that, certain facts being o¥ ved, the pre-
sumption of guilt shall follow, unless the delendant shall
himself prove certain other facts. It does not attemnt to
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provide the degree of proof rcuuired of him, bt leaves the
rule as to the degree of evidence necessary to conviet as it
Tas before. [80 Cal. at 164.]

T2 People v, Thomas, 25 Cal.2d 880, 156 P.za 7 (1945) the jury was

instructed in the language of Secticn 1105. This ves held to be

error. fn instruction in the langtage of a statute is proper only if

the jury would kave no difficulty in understanding the statute without
guidance from the court. The statute itself gives no clue to the burden
upon the defendant and dces not clearly indicate that the presumption

is of second degree murder, not first. A series of cases appear in the
Supreme Court reports in vhich the trial zourt gave similarly erroneous

instructions based on Penal Code Section 1105. See, c.g., People v.

Yalentine, 28 Cal.2d 121, 169 P.2d 1 (1946); People v. Cornett, 33 Cal.2d

33, 198 P.2d 877 {1948). Finally, in People v. Deloney, M1 Cal.2d 832,

26k F.2d 532 (1953}, a similar erronecus instruction was given again.

The Supreme Court pointed out that it had repeatedly neld that a Jury
should not be instructed in the lanjuage of Section 1105. fgaln, the

Jury vas not advised that the inscrvetion had no awpslication in determining
the degree of murder. The couri comcluded:

In any event, an instructicn in the language of section 1105,
even vwith an adequate explanation of its meaning, has no
proper place in a charge to the jury. As restated in People
v. Themas, supra, 25 Cal.2d €EQ "logic suggests that since
such section in reality merely declares a rule of procedure
and does not relieve the State of the burden of proving each
and every essential element of guilt beyond a reasonsvle doubt
the propriety of reading i% to the jury, even vith the proper
explaration, is doubtful.”

The foregoing resume indicates that the practice of +the California
courts is and has been to instruct juries that presummiions are controlling

in the absence of contrary evidence sufficient to raize a reasonable doubt.
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If the issue is sanity, the jury has been instructec to find the defendsanr*
gene unless persuaded to the contrary.
The cases hold that the law conforms to instructions of this sort.

A typical statement is that in People v, Hickman, 204 Cal. 470, 477 (1928):

"a person charged with crime is presumed to Ye sane until the contrary is
established by a preponderance of the evidence." It lease one sguare
holcing can be found approving an instruction requiring the jury to assume

the presumed fact. People v, Harmon, 89 Cal. App.2d 55, 200 Pac.2d 32 {1948).

The Supreme Court has approved an instruction "so far as it goes" telling the
Jury that e presumption is controlling until overcome by other evidence, but
has indicated that such an instruction should not be given without the added
qualificetion that the presumpsicn is overccme Ly cvidence creating a

rezsonable doubt. People v. Agnev, 16 Cal.2d 655 (1940}, No case has been

found criticizing an instruction to the effect that the presumed fact must be
assumed in the absence of sufficient contrary evidence, or the presumption is
controlling in the absence of sufficient contrary evidence. Accordingly, we
econclude that Section 511 and Section 606 correctly declare the law applica®-
to the burden of proof and presumpiions affecting the burden of proof in
criminal cases.

Moreover, we think that these sections declare the correct rule as a
matier of policy. If the jury is merely told that the presumption permits it
to find the presumed fact,by whai criterion is the Jjury to Gecide whether to
find the presumed fact.. The jury is given mo guidance. If I vere a
racvional juror, and the judge told me that a preswipiion permitted me find
the presumed fact, I would then ask the judge, "Howw do I decide vwhether to

find the presumed fact or not?” If justice 1s to be administered evenly,
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and not according to the caprice cf Juries, juries must be told that
presumptions require the presumed facts to be assumed until the evidence
in the case creates a reasonable doubt in their minds as to the exlstence
of the presumed facts.
This does not mean that there are directed verdicts in eriminal cases.
The jury still is the body that must apply those rules of law we call pre-
sumptions,. The jury may disregard the instructions, but this should not
relieve the judge of his duty to tell the Jury what the law is. In People v,
Lem You, 97 Cal. 22k (1893}, the trial judge, apparently impressed by the
fact that the jury does bave the pover to disregard the instructions and to
decide the case as it sees fit, instructed the Jury that it should deecide
whether allegedly perjured testimeny was material to the action in whieh it
was given. The Supreme Court held that this was error with the following
language:
The gquestion of the materiality of evidence, no matter when or how it
may arise, 1is always one of lawv for the couri, and not of fact for the
Jury. It usually arises in the ordinary trial of a cause, where one
rarty offers evidence and the other objects to it ac immaterial; and
in that case it would be clear io everycne that the question was for
the court. But the question is exactly the same when, on & trial for
perjury, the meteriality of the alleged false testimony arises. OFf
course, & jury, in rendering a general verdici in a criminsl case,
necessarily has the naked pover to decide all the questions arising
from the general issue of not guilty; but it only has the right to
find the facts, and apply to them the law as given by the court. And
on a trial for perjury, it is the duty of the court to instruct the
Jury as to what facts would shov material testimony.
Similariy, the jury has the power to find a defendant guilcy of menslaughter
for a death caused in the course of a felony. The Judge, however, does not
instruct the jury that if it finds the death was caused by the commission of
the felony that it may find the defendant guilty of murder. It instructs the

Jury that a death caused by a felony is murder. In People v, Powell, 3k Cal.2d
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196, 208 Pec.2d 97k (1949)s the delcndant was found zuilty of manslaughter
for a deeth caused by an sberticn, The ceonviction ©as affirmed becguse the
defendant cannot complain if he is convicted of a lesser coffense than the
one the evidence shows he committed., The court said:

It cannot be doubted that o trier of faci has and often exercises
the power,because of obvious eutra legal factors or Tor no apparent
reason, to find a defendant guilty of a lesser degree or class of
crine than that shown by the evidence. Furthernore, even 1f it be
assumed that the trier of fact erred here when he found defendant
guilty only of manslaughter, defendant cannct Znvoke reversal on an

error which is favorable to hin.

In What is Seceond Degree Jurder in California’, 9 So. Calif. L.

Rev. 112, 128-132 (1936}, Bishop Pike has gathered a mmber of cases in which
juries have apparently disregarded tne instructions and have convicted the
defendant of second degres murder vhen the evidence showed first degree
murder. Scme extra legal justification can bte found for most of these
decisions, but ten cases apparently had no factor justifying the jury*'s
mercy. Typical quotations from the cases collected are:

Suffice it to say thet the :illing was wantoa, premeciiated, and
unattended by any mitigating circumstances whaisoever.

Indeed, the evidence presented by the people Ciscloses, in owr

judgment, a deliberste, cold-blocded murder--in truth, the destruction

of a life of a mere boy under clrcumstances deveoid of the slightest

semblance of justification or cicuse.

The existence of this power i “he jury dces aot warrant an instruction
that the jury may find the defendani guilty of first degree murder if the
jwry Tinds that the killing was deliberate, premeCivaced, and with welice
aforethought. On the contrary, the jury is instructed that wilful, deliberate,
and premeditated killingis murder of the first degree. CALJIC 303.

Similarly, therefore, we thini: the jury should e instructed as to what
the law requires insofar as presumpiions and the burden of proof are concerned.,
The comments to Sections 60L and 6056 spell out in ccnsiderable deteil the

naivtre of the instructicas we thinkt should be given on these matters.
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Sacticns 603, €05,

The Ccommission directed the silaff to consider ¢ vevizion of these
sections. The Ccmmission was of t.e cpinion that lhe definitions of a
rresumption affecting the burden ol proof and a presunpticn affecting the
burden of preducing evidence did not necessarily cover the entire field.
Scme prestmption might exist that it neither descripiica. The staff was
directed to consider revising one of the definitions te include all
presumptions not covered by the otier definition. The Commission
tentatively decided to revise tue definition of a presunption affecting
the burden of proof. However, no cgreement could be reached on a werking
definiticn and the staff was directed to submit several drafis.

In connection with this problem, the staff was asked Lo report on
tae Functioning of presumptions in criminal cases. This report is above
in connecticn with Section 511. The staff was directed to propose any
meCiTications of Section 604 made necessary by this further research.

.o set forth below the definiticns that were approved at the March
meeting so that you will be able to compare them with the drafts submitted
at this meeting. The predecessor of the section defining a presunption
affecting the burden of prcof read as follows:

A presumption affecting the twurden of proof is a presumpticn

established to effectuste scme public policy, wvcier than to

facilitate the determination of the particulsr =cvicn in which

the question arises, such as tle policy in favor of tne

legitimacy of children, the validity of marriaze, the stabillity

of titles to property, or the security of those vho irust them-

selves or thelr property to the administration of cthers.

The predecessor of the sectica delfinirg = presviztion.alffectlng the

burden of producing evidence read as follows:
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A presumption affecting the burden of prcducing evidence

is a presumption established to facilitate the determination
of the action in which the cuesticn arlses by dispensing with
the necessity for proof of the presumed fact unless evidence
is intrcduced sufficient to sustain a finding o the non-
existence of the presumed fact. Such a presw:piion is one
vhere the presumed fact wmey be legically inferved from the
established fact and there may te no evidence of the presumed
fact, or the evidence is more readily available to the party
against whem the presumption operates, or there is little
likelihood of dispute as to thie presumed fact, =zund there is
no public policy requiring tle placing of the burden of proof
on the party against wvhom the presumption operates.

The definition of a presumpiion affecting the Lurden of proof was
approved in the form quoted atove. The staff was directed to revise
thc definition of a presumption affecting the burden of preducing evidence,
tc tabulate the matiers listed at tle end, and to indicate that there
must be & high probebility, instead of a logical inference, of the
exintence of the presumed fact. A4As revised, the section read as follows:

A presumption affecting the burden of producing evidence is
a presumption established to facilitate the determination of
the action in which the presumption is applied by dispensing
with the necessity for proof of the presumed fact unless evidence
is introduced sufficient to sustain a finding of its nonexistence,
buch a presumption is cne where there is no public policy requiring
the placing of the burden of preoof on the party against vhom the
presumpticon operates, the existence of the presumed fact is a
highly probable inference frcm the established Tact, and:

(1) There is unlikely tc be direct evidence of the presumed
fact readily available; or

(2) The evidence is likely to be more readily available to
the party against whcm the presumption operazes; or

(3) There is little likelihoocd of bcna Tide dispute as to
the presumed fact.

The Ccmmission belleved that tliere may be scme presuoption that
does not arise frem a policy and which is not based on z highly probavle
inTerence., Upcn.reconsideriny thce matter,-ire-thini: thet not ald presumptions
affecting the burden of proof are necessarily based cn a "highly probable

inference”.  Scme of them--such as the presumption of reccipt from proof
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of mailing--undoubtedly are. Others, hovever, we believe are based on
a lozical inference but not necessurily on a "highly protable inference™.
For exemple, we believe the presum>.oicn thet e writiag is presumed to
be truly dated is such a presumpticn. The redraft of this definition,
above, is defective in that the recvirement of "highly probable” applies
to all of the matters listed. Actually, the requirement is already
expressed in subdivision (3) which states that therc is 1ittle likelihood
of tona fide dispute as to the precumed fact. If the presured fact is
hizily probable, of course, there is little likelirccd of tena fide
dispuie. But some may be based on a logicael inference plus the fact
that comtrary evidence is more likely to be known to the party against
whom the presumption operates, Others may be based on the logical inference
plus the fact that there is unlikely to te evidence of the presumed fact
reacily available.

T% has cceurred to us, teo, that the difficuliy with the two
detTiniticns is that the matters licced at the end of the definition of
a presumption affecting the burden of producing evidence may be illustrative,
rather than definitive. If they are regarded as illustrative, the problenm
seen by the Ccmmission seems tc dicappear. Then all presumptions based
on a public policy, other than facilitating the deverminaticn of the
particular action by dispensing with the necessity Ifor prcof, are. presump-
tions affecting the burden of prcof. All presumpvions based only on &
policy of facilitating the determination of the action in vhich the
presumption is applied by dispensing with the necescity for prcof in the
apsence of contrary evidence are presumptions affecting the burden of

producing evidence. We doubt that any presumptions have been created for
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no reascns of policy whatscever. Accordingly, in the tentative recom-
mencaation, we have redrafted these sections so that all putlic policy
precsumptions are presumpticas affecting the burden of prcof except those
presumptions based solely con the desire to facilitate the determinstion
of the particular action in which the presumption is applied. Presumptions
based solely on the policy of facililating the determinaticn of particu-
lar acticns are presumptions affecting the burden of prcducing evidence.
We have attached to this memorandum on blue paper aicitionsl drafts of
these provisions, but we reccmmend the ones now appesiing in the tentative
recommendaticn.

The illustrative matiers that {ormerly appeared in the definition of
a presunpticn affecting the turden of prcducing evidence now appear in the
corment to that section.

Secticn £07.

|

At the April meeting, the Carcission decided thet it would not
reconmend a series of sections spocifying that particular matters that
formerly appeared in Section 1963 of the Cocde of Civil Frocedure are not
presumpiticns. The Ccmmission asked the staff to cdiralt o single section
indicating that certain specified subdivisicns are nol presumptions.

As only a single section wvas needed to acccmpliish this purpose, ve
have deleted the Article 5 that fcrmerly appeared in the presumptions
chapter and have substituted for it a single section in the General Pro-
visions Article of the presumpticns chapter. This section is Section 607.

Ve reccmmend the form of stztu.e that appears in the tentative reccme
mercacion rather than one thait specifies particular subdivisions. This form

of sectian dees not reguire any dulPlication. e do not need a section
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speeifying, Tor eicmpls, that «u.d 7 isicn 1 (irnnccerce) is not o presumphion

bus iz un allocaticn of the burdor ol preoof, Do do e necd 2 reference to
sucdivision 19 to make clear thaot it iz not a precizovcicr Dut it is a maxim

(Civil Code Section 3545).

Secuion 62C.

This sectlon has been revised vo indicate thac Lhers zre cother conclusive
presumptions in addition te the onec listed in this article., This was the
Comuission's instruction at the fpril meeting.

Sections H22.62k,

These are subdivisions two, hree, and four of Ccde of Civil Procedure
Section 1662. They relate to various kinds of estopel,

AU the April) meeting the Compdssion asked the stalf to find a location
for henm in the Civil Code as they do not function like presumptions. We
could. find no convenient place to locate them in the Civil Ccde. Although
they may nct be presumptions, they o affect litdgation. Accordingly we
have placed them in the article on conclusive presumpiicns that is replacing
Code of Civil Procedure Section 1¢67, This seems to be the most convenient
place to lccate these matters.

Secticns 630, 660,

These secticons have been revised in accordance with the Commission's
instructions to indicate meore clearly that there are other preswiptions
affecting the burden of preducing evidence cor the burden of proof in addition
to whose listed in these articles.

Section HLG,

Ve have several times indicated that we would submit a report to you on

the Coctrine of res ipsa loguitur. o have classified the dectrine as a
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Presumption affecting the burden of producing evidencs because this is how
the Califorria courts have classified it.

Firsi, is_the doctrite of pgg iIvwse loguitur & rresunpiion as defined

in Scetion 6C07 £ presumption is o rule of law which reguires the presumed

fact to be assuzed when another face or groups of factes is nroved or others

wilse established in the action. I 3urr v. Shervin “lliems Ccmpany, 42

Cal.2d 682, 268 Pac.2d 1041 (3954}, the Supreme Ccuw. held:

A few decisions have criticlzed instructions %o the effect that res

ipsa leogquitur imposes a wandatcory burdern upon the defendant to rebut

vhe inference of negligence and have apparently procceded on the theory
that the doctrine creactes an inference which is enousk to avoid a nconsnit
but whiech the trier of fact wzy asccept or rejsct as it sees fit, even
though the defendant coffers 2o evidence. . . . Tals view, which is
inconsistent with most of tie California decicions, is very difficult

to apply, and there are substainiial reasons .y e siiould held that in

o

every type of res ipsa lecguifvr case the defeniant snouvld have the
burden of meeting the inferencs of negligence.

* * * e *
It is our conclusion tinat in all res ipsa loguitur situations

the defendant must present eviisnce sufficient to meet or balance the

inference of negligence, and tlat the jurors shwuld be instructed that,

if the defendant fails to do wo, they sncould find Tor the plaintiff.

[42 Cal.2d at 690-691. ]

Thus, under the holding of the Burr case, the finding of the facts
giving rise to the res ipsa loguitwr doctrine requires thne Jury to find the
defendant negligent unless he ccomes forward with scae conbrary evidence. The
trier of fact is not permitted tc accept or reject ihe inference of negligence
as it sees fit when the defendant ciffers no evidence. Therefore, res ipsa
loguitur is, in the words of Section 600, a rule of la. vhich requires the
defendant to be found negligent when the facts giving rise to the doectrine
are found or otherwise establislked In the action. ‘e dceirine of res
ipna loguitur, therefore, is a rule of law that is described by Section 600
as a presunmption.

~18-



chat kind of presumption is it: It is clear from the holdings in

the Durr case and others suck as _crdin v. San Jose City Lines, Inc., Ly

Cal.2d 432, 260 P.2d 63 (1953), taot the doctrine of res ipsa loquitur
does not shift the burden of proof <o the defendant to prove that he was not
negligent, In this respect, ithe docirine differs frcm tie presumption of
the nagligence of a bailee. The nresumption, tiaern, is not s presumption
affecving the burden of procf as ceocribed in Secticn E05.

In the Hardin case the court seid that the docurine "loes not mean
that the burden of procf shifts fro plaintiff to defendunc. The defendant
has merely the burden of going forvard with the eviience, that is, the
burden of producing evidence sufficient to meet tihe inference of negligence
by cffsetting or balancing it." 41 Cz2l.28 at 437. This lcoks superficially
like a Traynor presumption, which @ lhave not descrived in cur statutes.
Horever, it must be remembered that 'the doctrine, of course, dces not
apnly at all unless it eppears that there is a probacility of negligence . . .
he cal.2d at 691. Hence, there is always an inference of negligence as
well as the presumpticn. If the presumption is treated as a Thayer presump-
tion--a presumption affecting the bturden of producing evidence--the presumpticn
totally disappears 1f the defendant prcduces any evidence of his lack of
ne~sligence, The case is then resolved upch the inferences remaining.
So far as the inferences are concerned, the defendant is entitled to a
verdict if his prcof balances the inferences arising from the plaintiff's
procf. The plaintiff is entitled to a verdict if tae inferences arising
from iis proof preponderate in convineing force. 1uic is what the jury is
instructed under the Hardin and Burr decisions. Therefore, the dectrine

of res ipsa loquitur fits precisely our definition ol a presumption affecting
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the burden of producing evidence,

If res ipsa lequitur is a presumption, why do the California courts

characterize it is an inference: Tespite the fact that the doctrine of

rec ipsa lequitur requires the jury to find the defendaant negligent, and
despite the faet that the Code of Civil Procedure defines an inference as
"a ceducticn which the reason of tlhe jury makes from the facts proved,

without an express direction of lav to tnat effect", the California courts

persist in characterizing the decirine of res ipsa loquitur as an inference,

not a presumpticn. Hardin v. 3an Jose City Lines, lac., 41 Cal.2d 432,

438 (1053). The characterizaticn, cof course, is eiaccly contrary to the

code definitions. The reason for tlie characterization ficvs from the
California doctrine that a presumption 1s evidence. Zecause of this

docirine, presumptions and inferences are treated ~irTerently when the party
ageinst whom the presumption or infecrence is opersiing roves for a directed
verdict or a judgment notvithstanding the verdict. Under Califoraia law,

if the plaintiff relies on an inference, tie defendant's evidence is reviewed
on ..z defendant's motion for & directed verdict, and if thue defendant's
evidence is sufficiently strong, the defendant may be granted a directed
verdiect., Cn the other hand, where the plaintiff is relying on a presumption
insiead of an inference, the defendant's evidence can never dispell the
presumption, and a directed verdict for the defendant is improper. A directed
verdict for the defendant would be proper only if the plaintiff's evidence
tenced to dispell the presumption. Frofessor Chadbourn discusses these
maiters at pages 23-34 of his study. A graphic illustratcion of the principles

expounded by Professor Chadbourn 15 found in Lecnard v. 'assonville

Cormunity Hospital, 47 Cal.2d 5049, 205 F.2d 36 (1956). A clamp was left
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in plaintiff's abdomen during an overation. Defendant E assisted in the
cperation. At the close of the plaintiff's case a nonsuit was granted as
to v The Supreme Court held that ihe deetrine of #os ipsa loguitur
applied, but the doctrine was dispellad as a matter of la s by the testimony
of the witnesses called by the plaintiff under Code of Civil Procedure
Secticn 2055. For purposes of the motion, these vitnsgses were regarded

as t:e defendant's witnesses. The Supreme Court sazid:

Cases involving the use of evidence adduced wder seciion 2055

{0 dispel a presumption must be distinguished from those invelving
inferences. Generally speaking, it may be szaid that a presumption
is dispelled as a matter of lav only when a facht which is wholly
irreconcilable with it is proved bty the uncontradicted testimony
cf the party relying on it cor of such party*s cun witneseses. , . .
figeordingly, it is the general rule that a prazumption favorable
to a pleintiff cannot e sc dispelled by the testimeony of a
defendant given pursuant tc secticn 2055 because a delfendant
called under that section is weot trewted as the plaintiff's
<ritness. . . . 0On the cther hand, as we have szcen, an lnference
can be dispelled as a matter o7 law by evidencce produced by

either party. [47 Cal.2d at 5:7-518.]

If rus ipse loguitur is regsrded as a Thaver poosumsiich, the

resvli of the Lecnard case will noo e changed, Toe testimeny of the witnesses
ecalled under 2055 contrary ﬁo.tﬁe sresized Tact would ceausce the presumption
to dizappear ccmpletely frem the case: All that would be left would be the
infercnce cf regligence arising frcm res ipsa ioquitur ard the oppossing
testimony of the defendants. The court, then, would resclve the case exactly
as LT inferences only vere invcelved, Thus, the court would resolve the case
exactly as it did in the Leonard case.

Professor Chadbourn peoints out in his study tle distinction between
inferences and presumpticns that the California cotris have developed for

purpcses of ruling on a motion for & directed verdic: or nonguit by the rarty

agoinst vhom the presumption or infersnce operates i1s irrational and should be
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abandcned. FProfessor Chadbowrn staies that the Thaver ileory of presumptions
would remove this irrational difference. Ve concur. ‘e telisve we have
eliuinated the irraticnal cspects of Czlifornila presumpiicn law. We believe,

too, that the classification of res ipsa loguitur as a Thayer presumption will

coavinue existing California law in effect without change.
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Civil Code Section 164.5.

Ho action was taken on this scouion at the lact resting. Ve have
provcsed this section in oréer to lipcse of Cede of Civil Prececedure Section
1565(40). VWhen ve have reccdifiszd oll of the remaiving provisions in Code
of Civil Procedure Secticn 1363, ¢ have rewrittesn twhem so that they make
sense. We do not believe vwe should 8zpart from that pelicy in regard to
sunCivision (LO). So far as we can tell, the purpoce of subdivision (40O) is
mercly to provide z terminaticn date Tor the presuspiion of commnity property.
Thiz is what Section 164.5 does.

Concern was expressed al the last meeting over the eupression in 164.5
of +he presumption of cocmmunity srorerty. The presuvuption in 164.5 is
expressed in the terms in which the courts have expressed 1t from the earliest
days of owr State. The courts ceonstructed the presunpticn cut of the language
of (ivil Ccde Secticn 164 and its predessor statute. The statute on which
Section 16L is based read:

11 property acquired after the warriage by either husband or wife,

except as may be acquired by gift, tequest, devise, cr descent, shall

te common preperty.

The 1872 version of Civil Code Gection 16bL read:

A1l other prorerty acquired a’ier marriage, by either husband cr wife,
cr both, is community propertiy.

This language remained unchanged uncil 1517 when ithe amendment held unconsti-

tutional in the Estate of Thorntcn, 1 Cal.2d 1, 33 P.22 1 (1934}, was

5

adled. The only significant amenditent since that time vvas that proposed by
the Iaw Revision Ccommissicn in 1S61.
Despite the fact that the secticn stated that =211 property acquired after

marriage, except that acquired by zift, beguest, devige, or descent, is

-
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i comgmanity property, the courts did not so construe the section. Instead
ther held that this sentence of 164 creates a preswpiion of community property.
The wresumption could be overcome iy showing that the property was acguired

in erchange for separate property. leyer v. Kinger, 12 Cul. 25 (1859);

Estaie of Rolls, 193 Cal. 59h (1¢2l); Estate of Jolly, 156 Cal. 54T (1925).

Tev cases ecan be Tound invelving property acguired out of the State.
Aprarently, the general rule 1s that the party relyiug on the presumption must
establish that the property was acquired during marrisge--such as by purchase.
The burden is then on the party asserting the separatce cheracter of the
proverty to prove that the property was acquired in exchange Tor separate

property. Wilson v. Wilson, 76 Cal. App.2d 119, 172 P.zd 568 (1946). In

Jeott v. Remley, 119 Cal. App. 38k, 387 {1931), the ccurt said that "the

presumption that the property in the pessession of o hustand is community
property applies only to property acquired in California, or by persons

1

dotiiciled here . . « In <he Jcott case, a finding that property was
cormunity property was held to be unsupported where ithe evidence conclusively
shoued that the property was acquired out of the Stzie. Inscfar as Civil
CoGe Section 16b declares substantively what is comaunity property and

no merely what is presumed to be community property, i1t hcs been construed

to apply only to property acguired Ly dcmiciliaries. Istaie of Frees, 187

Cal, 150, 15k (1921). It seems likely, therefore, that the presumption
btased on the language of Section 1Gi- Goes not apply o property acquired out
of the State.

Although Secticn 164.5 as drafied expresses tho presumpticm in the same
language that the courts have exprcosed it for the last 100 years, we think

that in the interest of accuracy e should revise it, Kather than wo attempt
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to articulate the presumption preciscly, we believe ve should leave the
courts free to develop the nresumpiion from Sectlon 166 ae medified by the
Lay levision Commission as the cowrts may see fit. DSubdivision Lo of Code
of Civil Procedure Section 1963, then, shouid te recodified as Sectlon 164.5
of “he Civil Cede in the following langusge:
The presumption that property cegquired during rarriage is ccommunity
oroperty of that marriage does not apply to any property to which
legal or equitatle title is held by a perscn au the time of his
Geath if the marriage during vhich the propersy vas acguired was

terminated by diverce more Lhan L years prior o such death.

Amendments and repeals.

"he sections appearing in the rerainder of the lentacive reccmmendation
heve not been approved by the Comuission. The revisicias are self-explanatory
for the most part, and where they are not the Comzent indicates the reascn
for the revisicn,

Section 1963.

At the last meeting, the Commission directed the stafl to attempt to
recain as many provisions of Ccde of Civil Procedurc Gection 1563 as possible.
The results of our handiwork appear in the disposicion table on pages 35 and 56.
The proposed Civil Code Secticns appear at the appropriate place on page LT

RespectTully submitted,

Josepn L, Harvey
Asplstant Executive Secretary
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Mero. &4-20
FHIBIT T

ATFTRUATIVE DRAFTS ¢ SECTIONS 603 AND €C5

Alfernative 1:

£03. A presumption affecting tie burden of preof is a presumption
astablished to implement a public pclicy that warrants placing the burden of
proof on the party against whem 1t cperates.

€05. Ary presumption that is rot a conclusive presumption or a presumption
affecting the burden of proof is a presumption affecting the turden of producing
evidence.

Alterrative 2:

603. A presumption affecting the turder of prooi is a presumpiion
established to implement a public policy cther than the policy of dispensing
with urnecessary proof and Tacilitating determination of the case in which the
presurption is applied.

£05. Any presumption that is not a conclusive yresunption or a presumption
effecting the Turder of proof is a presurption affecting the burden of
producing evidence.

-~

Albernative 3:

603. A presumption affecting the burden of producing evidence is a
presunption, other than a presumption described in Section £05, where the
presured fact ray be logically inferred from the presumed fact and:

(2) There is little likelihood of dispute as to the presumed fact; or

(v} There is likely to be nc direct evidence of the existence ©r non-

existence of the presured faci; or



{c) The eviderce of the existerce or nonexistence of the presured fact

is more reedily svailable to the varty zgainst whom the preswmticn operates.

e

4 e

£05. A presumption affectirg tle burden of proof iz a presumpiion
established to implemert some public pelicy such zs the pelicy in favor of the
legitimacy of children, the validity of warriape, zthe stability of titles to
property, or the security of thosc vho ertrust themselves or thelr property to

the administration of others.



