#36(L) ) 5/11/64
Memorandum 64-28

Subject: Study No. 36{L)=--Condemnation Law and Procedure
(Immediate Posse551on)

Attached as Exhibit I is a letter from Mr. Bates Booth.
This letter urges the Law Revision Commission to recommend to the
1965 Legislature that the right of immediate possession be
extended to additional agencies, including public utility
companies. (The specific suggestion is that the 1961 recommen-
‘dation made by the Gummission on this subject be submitted to '
the 1965 legislative session.) -
The staff édggests that no recommendation on this subject
be made to the 1965 legislative session. There are several
S ‘reascns for this suggestions First, we probably do not have
; time to reconsider the 1961 recommendation, and the.shaff/bali¢nm
Qk t%at a reconsideratiqn and 'some revision of the 1961 Qecammendq-
‘tiq;xiﬁ qeéagg if it is to'have any change of passage by the
\H_,fL?gis;agureg\ Sacond we’already have tentatively decided to
| ‘make d rqcomméndatien 1n 1965 on evidence in eminent domain
 {proceaﬁinga,and ‘on right to moving expenses in eminent domain |
‘ prpceedinga,iand we also plan to consider recommending a
l_ //rective b111 on governmental tort 1iability in 1965. Thesa
'”recqmﬁﬁﬁdations, together with the new evidence code, will
;constitute a mqre than adequate package for the 1965 1eg1slative

”sesg%on;\J
, Respectfully submitted,

..'\\\‘{;; '
S T John H., DeMoully
Executive Secretary
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EXHIBIT I

BOOTH, MITCHEL, STRANGE & WILLIAN
Attorneys at law

1os Angeles, California
April 17, 1564

John H. Deboully, Bsq.

Executive Secretary

Califorpia Iaw Revision Commission
Room 30, Crothers Hall

Stanford, California 94305

Dear Mr. DeMoully:

While preparing my comsents on the proposed amendments on the subject of
opinion testimony in condemmation actions, I would 1ike to urge the
Commission to vevive its 1961 reccmmendations to expand the agencies vested
with the right to izmediste possession. My research im 1961, which vas
incorporated in a brief which I sent you on March 13, 1961, uncowered 28
states in vhich public utilities have the right to immediate possession,
elther after filing & condemmation action or after certain procedural
stepe devised to protect the landowner but well before the time of actual
trial. I undertook to point cut in that brief that public utilities could
be given this right of immediate possessicn along with many other public
agencies with complete safety and protection to property owners under the
procedure that your Commission proposed.

Mr. Milford Springer, Vice President and Qeneral Counsel of Scuthern
Counties CGas Company, in & speech before the Pacific Coast Ggs Aesscciation,’
sumarizea very well the problem confronting utilities along with other — -
public agencies with & strong argument favoring the solution that you pro-

posed, particularly pointing out how your proposals gave such complete
" protection to property owners that they could have no cause for complaint.
- Per ipstange, right after condennation the right to withdraw 100% of the

appraised value of the property is quite an advantage to the property owner

 ovér the present system whereby he cannot have access to his funds for &

long time after the project is planned which will eventually take his land.

I am sure it 1siﬁot ﬁec’easa.ry $o undertake now to review the very cogent

arguments in favor of amending the Constitution and Code %o include other

agencies in this right of immediate poseession. After all, you drafted

" the amendments. But I vant you to know that we are strongly supporting
" this reform, and I em enclosing a copy of Mr. Springer's speech.

Indeed ve are very hopeful that the Iaw Revision Commission will submit

the same 1961 pmoposed amendments to the 1965 Ieglslature and will be of
such asslgtance as ve can 1o get & favorabdle consideration by the leglslature.

Yours truly,

BATES BOOTH
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The Right to Immediate
Possession

By MILFORD SPRINGER
Southern Counties Gas Compary

HE right 1o immediate possession in condemnalion cases will
assume increasing importance in California with the necessary

expansinn of [acilities to serve the growing population. It is estimaled -~

that California will grow from 15,700,000 people in 1960 to 27,800,000
hy 1980,

The right of the condemnor to 1ake privale property is seldom
disputed. The only question for judicial decision in most condem-
nalion actions is the value of the property. Present California law
permils possession to be taken prior 1o judgment only when cer
tain pullic agencies are condemning property for right-of-way or
reservoiz purposes, Possession cannot be obtained in other con-
demnation actions until the Court renders judgment. Consequently
mony nceded public improvements, including utility exiensions, are
delayed even thougl there is no great issue in the case concerning
the condemnor’s right 1o take the property. Many public improve.
ments are financed by bond issues, and an undue delay in the ac-
quisition of the property postpones construction so that the im.

. provemcat cannot be constructed with the funds realized by a par-

ticular bond issue, or the improvemeat must be drastically curtailed.

The California Law Revision Commiesion has recommended
legislalion extending the right of immediate possession to all con-
demnors, including public utilities. The proposed law is lo become
effective if the Constitution is amended 10 permit the Legisinture
to determine who should have the right to immediale possession
and the conditions under which the right may be exercised.

The Commission's recommended expansion of the right to im-
medinte posscssion will benefit the landowner. By condemnation
proceedings. 2 landowner is deprived of many valuable incidents
of awnership, He eannot place improvements upon the property for
which le will be compensated. He is practically precluded from
selling or renting the property, because few persons wish to pur-
chase n law suit, Yet, no compensalion is given for this incoun.
venience and the compensalion for the property is not paid in the
ordinary case until the end of the litigation. Furthermore, when 1the
condemnor 1akes possession of the property, under proposed legis-
latiem upon ihe commencement of the proceedings and the owner
js given the right 1o withdraw the money deposit made by the con-
demnor, the condemnee will have most of the compensation avail-
able promptly and will be able immediately to- plan for the future,
including any relocalion,

1. The Concept of Eminent Domain

The derivation of the phrase “eminent domain” is explained in
an early opinion of the California Supreme Ceourt’ Under the stat
utory definition, 5t means the right of the people or government to
take private property for public use The constitutional requirement
that the owncr whose property is affected must he compensated
applics to the damaging ss well as the taking of private property.

The power to condemn private property for & public use has
assumedd vital importance in modern society as an indispensahle
legal aid in the development of natural resources and in the provid-
ing of utility services necessary to the progress of civilization,

While the California Government Code provides that the state
may acduire privale properly for public use the power of eminent
domain is inherent in government and is inseparable from the idea
of sovereignty.' It rests on the concept that properiy privately owned
is subject to the right of the state o lake it if the common welfare
is Letier served by its public than by its private use, and it is a
right superior to property rights of private owners® The power ie
not given by the California Constitution, but the Conslitution in
an implicd recognition of the pre-exist.nce of the power, regulates®
and limits its exercise.?

Pullic projecis cannot be obstructed by persons who own prop-
erty in the path of the improvement; their property can he taken,
When this is done, however, & right to compensation srises in. their
favor, JuslL compensation is the fair market value. California case
law cstablishes value to mean value in exchange, not value in use
1o cither owner or condemnor,. The test for fair market values is the

.pnpeny’nulmmmoidlthepumuuluwhchithnﬂnlh
adapted. ) _ R o

 plied 10 property it was called "Domi

Balancing conflicling inlereats is common in many arcas of the
law; in the law of eminent domain it is of primary importance, OQne
main concern of the courls in the law of eminent domain is 1o draw
the line equitably between compenashle and noncompensable gov-
crnmental and publie utility intericrences .with property owncrs.
The process of arriving ut a decision that is fair both 10 the public
and 1o privale interesls involves a careful m:lghmg snd balancing
of these interests.

il. Present California Law and Propaud Legislation

Important problems in eminent domain are delermining when
possession or tille 10 the property should pass. Related problems
Involve the determinntion of when the condemnee lores Lhe right Lo
place improvements on the property for which he may be compen-
sated, when the risk of loss of the improvements shilts to the con-
demnor, when interest on the award should commence and end and
when taxes should be proraled.

Afler studying these matiers, the California Law Revision Com-
mission concluded that the existing law is unfsir to condemnces
and 1o condemning agencies, In other insiances, the law is uncer-
lain or dificull to ascertain.

The California Law Revision Commission has concluded 1hat
the law needs 10 be revised to prolect more adequately the rights
of the parties end has made the following recommendationa:®

1. Order of Immediate Possession: There arc no statutes speci-

fying the procedure 1o be followed in obtaining an order of imme. -
. dinte possession, bul in practice the order of immediate possession
* is issued upon ex parte application. The Commission Lhinks that

this procedure does not need to be changed, bul it should be ect
forth in the statutes. The Commission recommended the ensciment
of siatutes providing that the condemnor may apply ex parie lo the
court for an order authorizing immediate poseession, However, the
order is not to be granted routinely; the court should not issue the
order unless it determines that the plaintiff is entitled to tuke the
property by eminent domain and is entitled to immediate possession
of the property.

2. Natice of Order to Qwners and Occupants: AL the present
time, both the record owners of the property being 1aken and the

occupants must be netified 1hat possession is to be twken. But the .

condemnor need give this nolice only three days before possession is

taken. The nolice may be given by personal service or by ceriified

mail. If the mail is delayed, an owncr or occupant may be deprived

of possession without any advance notice. Morcover, under existing .

law, the condemnor is permitted 1o delermine the names of the owners
of the property from the latest secured mssessment roll in the connty
where the property is located. If the property was rold 10 a new
owner after the tax lien date (the first Monday in March) preceding
the condemnation proceeding, the aciual owner of the preperty
might not receive any notice, hecause his name would not be on the
“latesl secured assessment roll”

The present law does not assure that reasonable efforis will be
made 1o notify an owner or occupant in sufficient lime 1o enuble
him to prepare to vacate the property or to seck relici against the
taking.

The Commission recommended that the condemnor not be allowed
to take possession of the property unless the record owners and the
occupanis are notified st ieast 20 days befors possession is 1o be
taken. Jt also thinks that the court should have the power 10 shorten

" the required notification time if emergencies wrise, If the person

to be served has not received the summons and hos not appesred,
notice should be given by personal service of & copy of the ord=r
authorizing immediate possession or by mailing a copy 10 the last

"Tus eminens” was the term used by the civilian lawyens for the topreme
u[ the state over its membrrs snd whatever belonn o them; when ap-
nium eminens,” or the right of eminent
dumain, and meant the right of the sovereign to use the property o its mem-
bers zforcgis ﬁh}l:: pood or public nmmlr Gilmer e, Llnf Point, 18 C 229,

Gov, T, EI1B4
1 Cu’urf v. Lime Point, I8 C. 129; Lind
‘There is no wuch Lhing a» tlllncuuhmg

ire. Co. ». M -Artems, 97 C. 676,
right d eminent domaim; amd

" any tl to do so by ovne Ieclllalun has no binding on its awcoemors,
s.-rlmn ac. Cc v S-nllwn Culi), R. Co, 111 C.221,
Sarraments v, Snn.rln. 29 CA 212,

6. Gilmer v. Lime Point, 18 C, 219; .f.ucluj fer. Co. w. Mchetens, 97 C. 676
(not conferred by Comstitution, ht restrsined i erercise by limitations comtsi
in Constituton): Reye o Statz, 19 CHl 713 (dobs mot depend

n Cmuttunn)
Sin Matre County v. Coburs, 130 C. 631,; .lm L) Sl'm l.f Calijornia,

19 cza 713.

8. City c_fl"nrv Naveni, 56 CA, HII?
9, State ia Low Revision Comminsion Rmmimn and lndr
::l;uu 19 Tahng“. nd Puun 'I'ilio in I‘.“ D-uh

on speche gramt '7




knawn addross of the person to be served. The Commission urges |

that service of the order be made on the persons revealed by the
reconds to be the owners of the property.

3. Delay in Effcciive Date of Order: The Commission thinks
hat witlin the 20.4day perind aflter notice is given, the owner or an
accnpant of the property should be able to apply to the court for an
order postponing the date that immediate possession may be taken

. if he eon demnnsirate 1o the court that the hardship to him out-

weighes the hardship that a delay may cause the public. There is no

existing law that permits the court to relieve a condemnee from

hardship. The Commission suggests the condemnor be given the
right to appeal from an order granling a stay of an order for im-
mediale posacssion,

4. Withdrawal of Deposit: Both the United States and Cali-
fornia Constitutions require the condemnor to make n:money de-
posit for just compensation to the owner, and gives Lhe condemnee
a challenge of the amount. However, unless the property is taken
for highway purposes, there is no right to withdraw immediately
any of the deposit. I the property is taken for highway purposes,
tie condemnee is permitted to withdraw only 75 per cent of the
original deposit, but this often leaves nothing for the owner aller
licnholders are paid. In many cases, the condemnee must vacate
the property, locate new property 1o replace that tsken and move

1o the new Iocation at a time when there is little money available

from the condemnation. To remedy this situation the Commission

recommended that the condemnee be authorized to withdraw the -

entire deposit that has been made by the condemnor. “This will make
the money deposited available to the condemnee when he needs it.
There may be a danger that the amount ultimately awarded the
condvmnee will be lena than the emount deposited and withdrawn,

and the condemnor may have dificulty in recovering the difference. -
- For this reason, the court should have the power in appropriate

cases Lo require the Rling of an undensking to scoure the condemnor

against Jous.

5. Vaceiing the Order of Immediate Possession: There is no
existing provision that permils the condemnee tor contest in advance

the right of the condemnor to take immediale possession of the

property. Legally, however, the condemnee has the right to chal-

lenge public use in cvery condemnation proceeding, and the neces- -
“sity for the laking of the particular property under certain circums-
slances. ut the right to raise these questions may be meaningless -

it 1he condemnor has demolished all improvements on the prop-
erty, denuded the site, constructed pipes, and inundated the prop-
erty. The Commission recommended that the owner or the eccupant
of the property he given the right to contest the condemnor’s right

" 1o lake the property and his right to obtain immediate possession

Ly fling a melion 1o vacate the order for immedialz possession

made prior ta the time possession is taken.

6. Possession Pending Appeal: Under existing law, the con.
demnor is permitted to take possession of Lhe property afler entry

of judgment cven though there is an appeal. It -glso has been held -

- . that the condemmor waives his right of appeal by taking possession

- pot taken, title passes

of the property. This rule is unfair to the condemnor: if the con-

demnor takes possession, it will have 1o pay the award even though .

it is based upon an error by the trial court, but if it appeals, »
necded public improvement may be delayed for years and then aban-
doned il rising costs exceed Lhe amount available for construction.

The presént law causes hardship to condemnees too. The con-

demnor may refuse to take possession of the property and withhold . .

payment of the judgment to preserve its right of appesl, Then the
period during which the condemnee is not compensated and is pre-
cluded from -renting, selling or improving his property will be pro-
Jonged until the appeal s decided. On the other hand, if the con-

demmor were permilted to take possession after depositing the
amount of the judgment in court end still appeal, ithe condemnor - - -

would often do it to aveid delay in starling the project. This de-
posit would then be available for the condemnee-in contesting the
condemnor's appeal &nd in pureuing the condemnes’s plans for the
{ulure. ' -

condemaor to iake possession pending appeal be revised to pro-

vide that the condemnor does not waive its right of appeal by k- .

ing of posscssion,

7. Passage of Title: Related to' posscasion of property is the

question of title, At the present time, if immediste possession. i»

S S

The Commission recommended that the slatuteufpcrm-iu_ing the

by recording the final order of condemma-
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tion. However, if posscasion is taken prior lo that time under an
order of immediate possession, litle passes lo the condemnor upnn

withdrawal of the deposit. There is no similar provision for the’

passage of title when possession is taken after judgment but pend.
ing appeal. To make the rules relating to passage of tille wniform,
the Commission recommended that title pass in all condemnalion
proceedings upon the recording of the final order of condemnation.

8. Compensation jor Improvements: The law relaling 1o com-
pensation for improvements on condemncd properly is uncertain.
First, while Section 1249 of the California Code of Civil Procedure
provides thal the condemnce is not entitled to compensation for
improvements placed upon the property after the service of sum-
meons, there is no explicit provision that the condemnec should re-
ceive compensalion for improvements en the property at that time.

" Second, Seclion 1249 can be interpreted to mean that the value as

enhanced by improvements is fixed on the date summons is issued,
even though the improvements are destroyed before the property
is taken.

The Commission recommended that the condemnee be entitled
10 compensation for all improvements on the properiy on the date
of service of summons unless they are removed or destroyed prior

. 1o the date the condemnor takes Ilille or is awthorized lo t1ake pos-

session of the property.

9. Abandonment by the Condemnor: Under cxisling law, even
though the condemnor has taken possession and consirucled the
contemplated improvement on the property, the condemnor may

- ahandon the project at any lime uniil 30 days after final judgment

and recover the money deposited. The condemnor must compensate
the owner jor the use of the prpperty and any damage to it, but

the land owner who has been forced to give up his home or hin ER

busincss and relocate may find that it is ns great a hardship to be

_ forced, in effect, to buy back the original properly as it ‘was to move, ’
. The deposit may have been withdrawn and spent in the acquisition ’

of @ new location; the good will of the business may have been re-

established in the new location; or the original property msy bo

gltered so that it is no longer useful 1o the condemnes.

The Commiseion recommended that if the condemnee has sub- -
-stantially changed his position in justifiable rcliance upon the con- .
demmation proceeding and cannot be restored to his original po- 7 -
sition, the condemnor not have the right to abandon the condemna-
tion. If in other cases the condemmation is ahandoned or is net com.
.. pleted for any other remson, provision should be made for com- |

pensating the condemnee for damage suflered and for any injury
to his property while the plaintifi was in possession,

18. Interest: Interest upon the award in eminent domain casea .
“usually runs from the date of entry of judgment. If possession in '

taken prior to entry of judgment, interest is computed from the

-effective date of the order of possession. After judgment, interest .
ceases upon payment of the judgment to the condemnee or into .
_court for his benefit. OF course, if any portion of a deposit is with- -
" drawn, interest ceasss to sccrve on the portion wilhdrawn, These
tulos have been established by cases and siatutes but some of them
_are difficult to find and others have been questioned. ’

The Commission recommended the ennctment of legislation that
~would gather the rules of interest in eminent domain cases into" one .
" section, : g R .
: 1. Property taxes: Properly taxes are prorsted from the date -
the condemnor takes tille or possession of the property if the con-
demnor is a public agency. However, under present Jaw the con- ~

demnee loses the benefit of this rule if he has already paid the

. taxes, for there is no provision for refund by the taxing authority
- o6 Teimbursement by the condemnor, To remedy this, the Commis- !
sion recommended that 4 provision for refund be inserted in 1he

Revenue and Taxation Code. .

‘ The Commission also suggested that any non-public “ageney "~
. condemnor be tequired 1o reimburse the condemnee for the pro rate - .-
share of the faxes paid and aitributable 1o the portion of Lhe tax -
" year following the date the condemnor scruires the title or the pos- "+
" sension of the property. . o el
12. Constitutional Revision: The Commission .congluded that ' °F
_ the existing Section 14 of Article I of the California Constitution - .
_ granting the right to immediate possession should be revised. These = - -

provisions grant immediate possession rights enly 1o & limited num-

" ber of public agencies in right-of-way snd reservoir cnu.'l'hrdu
' not assure the property owner that e will receive. campessation at
* the ime b proprty b takem. ool
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A person’s property should not be laken unless he has the right '

to be paid concurrently, hecause it is at the time of the aking
that he faces the expenses of lacating and purchasing property to
replace that taken and moving to the new localion.

Annther defect in the present Constitutional provisions is that
they limit the agencies and the purposcs for which immediate pos.
session may be taken. The right to immediate possession has great
value to the pullic, for it permits the prompt construction of needed
pullic prujects, The Legislature should, therefore, have the power
to decide from time 1o time what agencies are to have the power and
for what purpnses the power may be exercised. It should not be
necessary to amend the Constitution each time a change in the needs
of the people warrants an extension or contraction of the purposes
for which the right of immediale posscssion may be exercised.

Accordingly, the Commission recommended that Section 14 of
Arnticle I of the Constitution be amended as follows:

The Constitution should guarantee the owner prompt compen-
salion whenever immediale possession of his property is taken.

The Legislature should be given the power 1o prescribe the
agencies having the right to immediate possession and the pro-
cedure in such cases, subject to the Constitutional right of the own-
er to he promptly eompensated.

The phraze “irrespective of any benefits from sny improvement
propescd by such corporation” should be stricken from the Consi-
wdion. This phrasc is applicable only to private corporations and

precludes, in condemnations for rights of way for reservoirs, setting -

ofl the benefila which would result to the condemnee’s remaining
Jand sgainst the condemnce’s claim for damages to such land. The
phrasc is discriminatory in that it is not applicable 10 usincorpo-
ratedl condemnors and may be unconstitutional under the equal
protection clause of the Federal Constitution. The phrase is un-
certain in meaning, for some courts have held that it states a rule
applicable to all condemnors thal “general™ henefits may not be set
off, while others have indicaled that it refers 1o "“special™ benefits
which otlier condemnors are permitied to set off.

I, Need by Public Utilities for the Right to Immediate Possession

Privutely-owned public utilities, ldcking the right to immedi-
ale possession, have heen foreed to pay exhorbitant prices for a few
holdaut ecascments,” For cxample, in a recent large-diameter, 120.
mile gas pipeling construction project two landowners held out, on
advice of counsel, and succeeded in exacling unusually high prices
for each long right of way. The contractor was approaching the
poind where the wiility had been wnable to acquire easements by
negoliation, It would cost the uiility an additional $25,000 to skip
that scction of the pipeline and return later to install the one mile

- of pipe. Knowing that it requires six months or more to process

& condemnation case in court to judgment granting possession, the
ulility made the practical decision to pay the landowners’ price.
The cost of the 1wo casements exceeded $80,000 and resulted in

" paying Lwo Lo threo times Lhe fair price paid by the utility for ad-

joining comparable easements along the pipeline route, Those costs
will be reflected in gas consumers' bills,

The landowner has an unreasonable advantage over privately-
owned wilities under existing law enabling him 10 hold out end 1o
conlest the condemnation in court on the issues of public vse and

the nccessily for taking particular property. Utililies need the right ..

1o immediate posscssion.

Since the Constitutional requirement that the 1akmg be for a
public usc is a Constitutional limitalion upon the power of emincnt
domain, whetler a proposcd use is a public use, even though des-
ignated a public use by the legislalure, is always open to & final
adjudication in condemnalion proceedings."

Within the judicial issue of public use the. properly owner may
challenge the legislative declaration ilself, or he may question the

" gondemnor’s intention lo devole the property to the public use for

which i1 is sought, or the condemnor’s intention.to devote the prop-

erty to the proposed public use within a reasoneble time. For o -
utility, the eertificate of public convenience and fecessity from the
Public Ulilities Commission becomes convmc:ng evidence on the -

issue of public use of the project.
The lcgislalure has limiled the exercise of the- ngl’lt of con-

. demnation {or privately-owned public ulilities to the taking of land

“~

or righta of way when the proposed public use is locltod in a man- - :

. 10. CCI* §I28 giver rublu: urilities :h right of eminent éuuil. e
Ii Stata v, Chevalier, ’ B

104, S0
OCPIIIINIM:M IiZW{GJanldwlr.‘ B
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ner which will be “most compalible with the greatest public good
and least private injury

Courts have resiricted the question of “necessily” to connider
alion of the suilability end usefulncss of the property 1o the pro-
posed public use.

Twenty-two slates allow public utilities 10 take immcdiate pos-
scssion on Lhe filing of a condemnation sction, or afler preliminary
apprzisal, or permil it by a procedure commencing with Irespass
followed by judgment for damages. :

Legislation sponsored this year by 1he California Law De-
virion Commission, i enacled, will give privatclyowned public util-
ities, along with ell others hnmg the right 1o eminent domnln. the

. valuable right lo immediato possession. The properly owners' ine

terests also will be protected. Well managed ulilities will not abuse
the right 1o lmmednle possession, because they will be public rela-
tions conscious,

Senate Bill No, 206, dated January 16, 1961, would amend the
eminent domain title in the Code of Civil Procedure 1o provide in
immediale possession cases: (1) 20 days’ notice to the owner and
occupanis instead of three, (2) court may increase or decrease
amount of money required to be deposited, (3) court may vacale
or stay order for immediate possession, (4) owner may withdraw
100% of Lhe amount deposited insiead of 75%, and {5) aliowance
of damages 1o owner in event condemnalion is abandened. ’

Senste Bill No. 207 would amend the Code of Civil Procedure
to allow all condemning powers, including prlvalely-owned public
utilities, to take immediaté possession. This Bill is conditioned wpon -
approval of s companion Conetitutional amendment, that is in the
1961 Legislature, by vote of the electors, I that approval is ob-
tained then the new code pmvmom will become omlim on Jan- .

‘uary 1, 1963,

‘The propoeed legishllon is aqmublc and’ Il:e Cal:l'nmin I.ur
Revision Commimon Iu: wou our uluunuon. Ty C

- .




