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Time Place

June 11 - 7:00-10:00 p.m, » State Bar Building
June 12 - 9:00 a.;m, - 5:00 p.m. 601 licAllister Street
June 13 ~ 9:00 a.m. - 3:45 p.m. San Francisco

FINAL RGEMDA
for meeting of

CALIFORNIA LA REVISIOK COMIISSION

San Francisco June 11-13

Eg;gg:the gollowing"mgggrié;s to the meeting (in addition to

othor itvems. ligtoed on agendal:

(1) Printed pamphlet containing Uniform Rules of Evidence
{you have a copy)
(2) Printed pamphlets containing tentative recommendations
and studies on:
{2} Hearsay Evidence
{(b) Authentication and Content of liritings
(c) Privileges
(d} itnesses
{e} Extrinsic Policies Affecting Admissibilicy

{3) Tentative ilimeographed Recommendations (Material
contained in a soft-cover binder) (sent 5/13/64)

{4) VWew Evidence Code (ilaterial contained in a loose-leaf
binder) (sent 5/13/64)

{5) Professor Degnan's Research Study {Contained in a
soft-cover binder) (sent 5/13/64

AGENDA ITEMS
1. Approval of Minutes for liay 1964 Meeting (sent $/3/6&)
2. Administrative liatters {if any)
Discussion of suggestion of Professor Sherry
3. Famof Comments on Evidence Code

Hemorandum 64-40 (sent 6/3/64)
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5.

Revised Tentative Recommendation on Burden of Producing
Lvidence, Burden of Proof, and Presumptions

temorandun 64=37 {Gxtra copy of revised tentative
recommendation attached)} (sent 6/3/64}

First Supplement to iemorandum 64-37 {to be sent)
Organization and Content of MNew Evidence Code

a. DOxisting statutes to be included in Evidence
Code or Repealed

Revised iemorandum 64-33 [sent 5/26/64)
{portion of iiemorandum 64-33 not covered
at llay meeting)

Hemorancun 84-25 (sent’5/15/64)

iiemorandum 64~34 (sent 5/26/64,)

b. Revisions of Tridence Code

iietiorandum 64~32 (Division 1) {sent 5/26/6.)
First Supplement to liemorandum 64-32
(sent 5/26/64)
lemorandum 64-36 (Division 2) (sent 5/26/64)
L.emorandun 64-31 (Hearsay Lvidence )
~ (sent 5/15/64)
Lenorandum 64-38 (Authentication and Content
of ‘ritines) (to be sent)
semorandum 64-39 (Privileges) (enclosed)




MINUTES OF MEETING
of
CALIFOENIA LAW REVISION COMMISSICN
June 11, 12, and 13, 196k

San Francisco

A regular meeting of the lLaw Revision Commission was held in San Francisco
on June 11, 12, and 13, 1ybk.
Present: John R. McDonough, Jr., Chairman (June 11 and 12)
Richard H. Keatinge, Vice Chairman (June 12 and 13)
Hon. James A. Cobey
Hon. Alfred H. Song
James R. Edwards
Sho Sato
Herman F. Selvin
Thomas E. Stanton, Jr.
Absent:  Joseph A. Ball
Angus C. Morrison, ex officio
Messrs. John H. DeMoully, Joseph B. Harvey, and Jon D. Smock of the
Commission's staff were also present. Mr. Warren P. Marsden and Mr. Steve
Birdlebough, representing the Judiecial Council, and Mr. Joseph Powers, repre-
senting the Assoclation of District Attorneys, also were present. The Commission's

research consultant on the Uniform Rules of Evidence, Professor Ronan E.

Degnan, also was present on Saturday, June 13, 196k.
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Minutes = Regular Meeting
June 11, 12, and 13, 1964

AIMINTSTRATIVE MATTERS

Minutes of the May 1964 Meeting. The Commission approved the Minutes

of the May 196k meeting as submitted.

Research Contract With Stanford University. The Cormission considered

a staff suggestion that a research contract for the 1964-65 fiscal year be

made with Stanford University in the amount of $5C0. Iater, when a long-term
lease for office space at Stanford has been negotiated, this amount can be
increased if necessary. A motion was made by Commissioner Edwards, seconded

by Commissioner Stanton, and unanimously adopted that a research contract, in the
gseme form asthe contract for the 1963-64 fiscal year, in the amount of $500

be made with Stanford University and that the Vice-Chairman be suthorized to
execute such contract on behalf of the Commission.

Special Advisory Committee on the Evidence Code. The Commission discussed

8 suggestion made by Professor Sherry that a blue-ribhon advisory committee be
appointed to support the Commission's recommendations regarding a new Evidence
Code. It was noted during the discussion that mest 1f not all groups likely

to be represented by such a committee already are participating in the review
of the Commission's recommendations and, because of the difficult subject
matter involved, it would not be feasitle to expect meaningful support from
persons who have not had an opportunity to thoroughly study the recomendations.
Noting the favorable response to date and the probability of active support
from the several groups ncw studying the Commission's proposals, the Commission
declined to act on Professor Sherry's suggestion.

National Legislative Conference. The Executive Secretary reported

that this year's National ILegislative Conference will be held in Atlantic City.

-




)

{

Mimutes - Regular Meeting
June 11, 12, and 13, 1964

New Jersey, on September 23-25. The Commission approved the suggestion that
the Executive Secretary attend this conference and, to the extent that funds
are aveilable or, alternatively, to the extent that existing funds can be

shared, also approved the attendance of the Assistant Executive Secretary.

Future Meetings. Future meetings of the Commission are now scheduled

as follows:

July 23-25 Los Angeles (U.S.C.)
August 13«15 Los Angeles
September 10-12 Sen Francisco

-3-
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PROPOSED EVIDENCE COLE - GENERALLY

The Commission considered Memorandum 64-40. The following actions

were taken:

Form of comments in final recommendstion and in tentative recommendation

relating to presumptions

The Commission considered whether the comments to the specific sections
in the final recommendation and the tentative recomrendation relating to
presumptions (the only tentative recommendation left to be printed) should be
worded as if the bill had been enacted or should be worded as if the bill were
being recommended for enactment. Wording of the comments in the Tinal
recommendation as if the bill had been enacted would permit the code publishers
to print the comments without editorial change under the enacted sections,
and the comrents would then correctly refer to the enacted sections as existing
law and the repealed sections as former law. Wording of the comments in the
tentative recommendation relating to presumptions in the same fashion would
permit the type used for these comments to be used in the final recommendation
without editorial change if the Commission decided to word the final
recommendation comments as if the bill had been enacted.

The Commission concluded that the comments in both the tentative
recommendation relating to presumptions and the final recommendation should
not be worded as if the bill had been enacted. The comments should be
written in the 1light of the law existing at the time the comments are written.
The comments, then, will be more intelligible in the future, for a reader who

knows that the comments were written as recommendations relating to the

e
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various sections could be confused by references %o "existing law'" which was
not in existence at the time the comment was writien and to "former law"
which was in fact in existence at the time the comment was written. This
style will conform to the form of the comments in the soverelgn immunity
recormendation.
there a reference is made to a sectlon that is recommended for repeal
or smendment, the fact that the section is to be amended or repealed
should be indicated in some appropriate manner if the context does not indicate

that the section is to be amended or repealed.

Section iead lines in preprinted bill

The Commission considered and approved a suggestion that descriptive
lead lines (such as those appearing in the present draft of the proposed
Evidence Code) for each section of the Evidence Code be included in the pre=
printed bill. The lead lines, of course, would not appear in the bill actually
introduced in the Legislature. Before this is done, however, the staff is to

consult with the Legislative Counsel concerning the propriety of such action.

S
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DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION

The Commission considered Memorandum S4-32 and the first supplement
thereto and Division 1 of the Preliminary Draft of the Evidence Code. The

following actions were taken:

Section 1

This section was approved as drafted.

Section 2

This section was approved as drafted.

Section 3

This section was deleted. Cormissioner Stanton made a motion that

this section be included, but the motion did not receive a second.

Section 4

This section was revised to read substantially as follows:

h. HNo preceeding taken before this code takes effect is affected
by the provisions of this code, but all proceedings taken after this code
takes effect shall conform to the provisions of this code so far as
possible.

The staff should give further consideration to the language used in this

section.

Section 5

The section from the Californis Commercial Code {set out in First
Supylemant o Memnrandium 6he32) wes substituted for this section and was

approved for inclusion in the Evidence Code.
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Section &

This section

Section T

This section

Section 8

This section

the word "law."

Section 9

This section

Section 10

This section

Section 11

This section

Section 12

Thisg section

Section 13

This section

Section 1k

This section

196? . ]

was

wasg

was

was

was

wag

was

was

was
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approved as drafted.

approved as drafted.

approved after the word "statute" was substituted for

approved as drafted.

approved as drafted.

approved as drafted.

approved as drafted.

approved as drafted.

revised to read: "This code takes effect on Jamuary 1,

T
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DIVISION 2. WORDS AND PHRASES DEFINED

The Commission considered Memorandum H4-36 and Division 2 of the

Preliminary Draft of the Evidence (Code. The following actions were taken:

Section 100

This section was approved as drafted.

Section 115

A suggestion to change "burden of proof" to "burden of persuasion” was
not adopted.

The following changes were made in Section 115: 'requirements" was
changed to "requirement"; "either" was deleted; and "specifically"” was
deleted. In addition, a phrase is to be added to recognize that the defendant

in a crimipnal case may have a burden of proof to raise a reasocnable doubt.

Section 130

This section was deleted.

Section 135

This section wae deleted. Its substance is to be added to Section 300
and to any other sections where it is necessary to limit the scope of the

sections.

Section 140

The definition of criminal proceeding {excluding the portion relating
to the Government Code proceeding) in the Privileges Division (Section 902)
is to be substituted for the definition in Section 140, and the definition

in the Privileges Division 1s to be revised to reflect this change.
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The staff is to review Sections 902 and 140 and eliminate any incon-

sistency in the use of the word "proceeding."

Section 155

The second sentence should be added to the general provisions portion

of the statuts.

Section 160

This sectlon was deleted.

Section 165

The word "the" in the first line was changed tc "a" and the words

"under a statute section” were delted.

Section 175

This section was revised to read:

175. "Judge" includes a court commlssioner, referee, or similar
officer, wvho is authorized to conduct and is conducting a court pro-
ceeding or court hearing.

Section 190

This section was revised to read:

190. '"Persen" includes a natural person, firm, association,
organization, partnership, business trust, or corporation.

Seection 215

The words "city and county" were added to this definltion.

Section 220

The word "includes" was substituted for "is coextensive with."

b
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Section 230

Thies definition was approved. The use of this definition in the various
sections of the Evidence Code should be checked to make sure that regulations
are included in cases where a regulation should be included in a particular

statutory provision.

Section 235

The second sentence was revised tomad: "In the latter case, it includes
any state, district, commonwealth, territory, or insular possession of the

United States."

Section 245

This definition was revised to read: '"'Statute' includes a provision
of the Constitution.” The comment should explain why this definition is
provided, i.e., to avoid any implicaetion that we do not recognize provisions
of the Constitution in particular sections that recognize exceptions to such

gections.

Section 250

After the word "means" the words "(a) a jury or (b)" was inserted and

the words "and a jury" was deleted at the end of the section.

Section 255

A semicclon was inserted after each paragraph in subdivision (a) and
"or" was inserted in paragraph (5) after the semicolon.

In paragraph (5), subdivision (a), the words "the court's process” were

substituted for "subpena."

-10-
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It was suggested that use of the words "the process of the court" or
the equivalent te checked to determine whether they are appropriate if it ie
discovered that another court may have to lssue process to ccmpel attendance
the court where the hearing is held.

Subdivision (b) was divided into two subdivisions to read substantially

as follows:

(b) A declarant is not umavailable as a witness if the exemption,
disqualification, death, inability, or absence of the declarant was
brought about by the procurement or wrongdoing of the proponent of his
statement for the purpose of preventing the declarant from attending or
testifying.

(c} A declarant is not unavailable as a witness if unavailabllity
is claimed because the declarant is absent beyond the jJurisdiction of
the court to compel appearance by its process and the deposition of the
declarant could have been taken by the proponent by the exercise of
reasonable diligence and without undue hardship or expense, but this
subdivision does not apply where the evidence offered i1s a deposition.

-11-
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DIVISION 5
BURDEN OF PRCDUCING EVIDENCIS, BURDEN OF FRCOF, AND FRESUMPTICNS

The Commission considered Memcrandum 64-37, the first end second
supnlenents thereto, and the tentative recommendation relating to the Burden
of Producing Evidence, Burden of Procf, and Presumptions. The following
actions were taken:

Coraaents of State Bar Ccmmittee

Presumpticons. yecczmerdaticn generally. The Coirission considered

the desirability of the presumpticus recomwendation in ihe light of the
conflicting views of the members of the State Bar Compiiiee. The Ccmmission
concinded that the recommendaticn vill remove an anachronism from existing
lasr and that it should be retained.

Sections 5C0 and 510. The Comwission considercd the critleism of

the ITorthern Section of the State Lor Committee. The Commission concluded
thot, although the sections are vague, they do corrcct the erroneocus
provisions of Code of Civil Procedure Section 1331 (to be repealed) and
revesl that the burdens of producing evidence and proof are allocated by
the courts upon the tasis of a variety of factors. Hence, the sections
shoudd be retained.

Revirzed Tentative Recomzendation

Section 511. Section 511 and its comment were approved as presented

in the tentative recommendation.,

Sertions 600 and 60L. The rovisions to these sections and their

cormcnts were approved.

-1p-
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Section €06. The staff was divected to add lonsuage to Section 606 or

at soue other appropriate place in the statute to wake clear that neither
a presumpbion affecting the burden of procf nor a presumpiion affecting the
burden of producing evidence places any evidentiary burden upon the defendant
in a criminal case in regard to any element of the crime with which he is
charsed.

The staff was directed to add langusge approved by Commissiocner Sato
to the comments to explain the policy underlying tle atove revision.

Section 607. Scction 607 was approved. The portion of the comment

explaining the manner in which the secticn will change existing law is to
- be revised to state more explicitly the changes teirng made in existing law.

Section 665. Section 665 and its comment wers opproved.

Civil Ccde Seetion 164.5. £ vrovosal to modify the section to state

only the substance of Code of Civil Frocedure Section 1953(10) was not
approved.,

Code of Civil Procedure Secticn 1963(1Lk). The ccmment was approved.

Code of Civil Procedure Seciion 1963(27). The copmeni was approved,

Code of Civil Procedure Section 1983. The coment was approved.

-13-
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DIVISION 8. PRIVILEGES

The Commission considered Memorandum 64-39, the first supplement thereto,
and the Division 8 of the Preliminary Draft of the Evidence Code. The following

actions were taken:

General form of definitions in particular articles
The Ccmmission agreed that the definitions in the articles on particular

privileges should be arranged in logical (rather than alphabetical) order.

Newsmen's Privilege

The Newsmen's Privilege set ocut in the First Supplement to Memorandum
64-39 was approved for inclusion in the Evidence Code. Although the language
of the statute was approved, the staff indicated the privilege might be
divided into several sections when it is included in the Evidence Code.

Cemmissioner Stanton suggested that the Comment emphasize at the beginning

that the Hewsmen's Privilege is now recognized in California.

Section 900

This section was approved after the word "specifically" was deleted.

Section 901

This section was approved as drafted.

Section 902.

This section was revised to read:

902. "Criminal proceeding” means:
{(a) A criminal action; and
(b) A proceeding persuant to Article 3 {commencing with Section
3C60) of Chapter 7 of Division 4 of Title 1 of the Covermment Code to
determine whether a public officer should be removed from office for
wilful or corrupt misconduct in office.

-1k




(N

Mimutes - Regular Meeting
June 11, 12, and 13, 1964

Section 903

This section was approved after the words "or to hold a public office”
were inserted after "public entity” in the third line of the text of the

section.

Section 90k

This section was approved as drafted.

Section 905

This section was approved as drafted.

Section 910

This section was approved as drafted.

Section 911
This section was approved after the technical revision suggested by

the staff was adopted.

Section 912

subdivision (a) was approved after the technical revisions suggested
by the staff were adopted. The suggestion of the Conference of Judges that
the last sentence of subdivision (a} be deleted was nct adopted.

The suggestion by the staff for a technical correction in subdivision
(b) was adopted. The suggestion of the Conferemce of California Judges that
subdivision (b) be deleted was discussed but not adopted. It was suggested
that this matter te considered at the July meeting.

Subdivisions {c) and {d) were approved as drafted.

-1.5=




M

Section 913

This section was approved as

Section 9Lk

This section was approved as

Section 2}2

This section was approved as

Section 916

This section was approved as

drafted.

drafted.

drafted.

drafted.

-16-
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DIVISION 1C. HdLARSAY EVIDENCE
The Cormission considered domorandum 64-31 and the draft Division 10
of tic proposed Evidence Ccde relating to hearsay evidence. The following
accicns vere taken:

Drafiing of hearsay rule and exceptlons; Section 12G0.

The Commissicn approved the proposal to state the general hegrsay
rule in Section 1200. Sections creating exceptions to the general hearsay
rule are to be worded in substance zs follows:
A statement . . . is not made inadmissible by the hearsay rule . . . .
To facilitate reference to Section 1200, a second sentence was
added Lo read:

This section ghall be known as and may be cited as the hearsay rule.

Secticn 1200 was then approved.

Section 1201 was approved.

Scciicn 1202 was revised by ckenging "tending to impair"” to "offered to

atvack”. As revised, the section was approved.

Seccion 1203,

The Ccmmission approved URE Rule 64 in principle. The Commission
starced to consider which exceptions to the hearsay rule should be included
in the rule and whiech should be excluded; however, those Commissioners
approving the principle of Rule 6b: iere not all present vhen the individual
exceptions were considered and no agreement was reached on the inclusion of

any of the exceptions. The Ccmmission deferred furilics consideration until

-17-
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a laryer guorum would permit either ithe exclusion of Dule 6l entirely or the

addicion of some substance to its provisions.

Joe Dall Amendment

"he Commission directed the staff to recconsider and suimit a recommen-
dacion on the suggestion made by Ccmmissioner Ball that a party should have‘
the right t0 ppogo-examine the declorant of any hearsay admitted agalnst him.
To be considered in connectlion witlr the proposal are the inclusion of a
provision stating that the unavailsbility of the Jeclarant for cross-
expmination aoes not affect the afmissibility of the statement and the
nasvre of the exceptions to be included. The Commission indieated that
the cection drafted should be applicable to all hearsay exceptions except
those, such as admissions, vhere considerations of policy indicate that

the principle of the section should not apply.

Section 1204 was approved.

Additional section on coerced hearsay statements

The Ccommission directed the staff to add a section making & hearsay
statement inadmissible against a criminal defendant if the statement would
be inadmissible under the confessions excepticn against the hearsay

declorant.

Orpanization of Chapter 2, Ixcepticas to the Hearsay ule

The Cormission approved the suggestion that the excentions to the
hearsay rule be grouped into articles. For example, ections 1250 and 1251

would be in an article relating to prior statements of vitnesses, Sections

-18-
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1252 and 1253 would be in an article relating to former testimeny,

aete.

Sections 1250 and 1251 were approvecd.

Section 1252,

In the definition of "former testimony"”, the word 'offieial" was
changed to "governmental"” in sutdivision (a)(2)}. “he staff was directed
to mcdify subdivision (2)(3) to refer to testimony riven under ocath or
affirmation in a deposition in another action. A nev subdivision (a)(k)
is L0 be added that includes within "former testimony” testimony given
unce. oath or affirmation in an artitration proceeling and iranscribed by

an oifiecial reporter.

Seciion 1253 was approved.

Section 1254

Sutdivision (b) was revised in substance to read:

4 statement which narrates, describes, or explains
an act, condition, or event is not made inadmissible by
the hearssy rule if it was made while the declarant vas
vercelving the act, conditicn, or event.

Secticns 1255-1258 were aporoved.

Section 1259

The Ccrmission instructed the staff to add a provision that in
substance would require a party oflering an authorized admission to

intreduce his evidence of the authority to make the statement firste-

-19-
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subject to the judge's discretion to alter the order of proof.

Section 1960

Subdivision (c), requiring the statement to te admissible if offered
as testimony at the hearing, was deleted. The restricticn would be
appropriate for statements not mede in furtherance of the conspiracy,
but is not a desirable limitation on the admissibility of statements .
that are required to be made as part of the comspiracy and in furtherance
of <he objeet thereot.

Subdivision (@) was modified by deleting "proof” and substituting

therefor "evidence sufficient tc sustain a finding”.

3ection 1261 was approved.

Section 1262

Subdivision (c) was deleted. OSubdivision (b} vas medified to read:

(v) The statement would be admissible if offered against
the declarant in an action upcn that liability, obligation, or
Guty.

Sectlon 1263

Subdivision (c} was deleted as unnecessary in light of the section
adced to the chapter on general heersay provisions siating the seme rule.
Gubdivision (b)(3), requiring that the hearsay declazrant be wnavail-

able before his declaration against interest is admicsible, vas deleted.

Sections 1264-1267

The Commission directed that the phrase, "unless it vas made in bad

=ED -




)

{,—_

Iinutes - Regular Meeting
June 11, 12 and 13, 1964

faith", te deleted. 1In lieu therecl, there should be a provision similar

tc that in Sections 1284 and 12€5 Chat provides:

This section does not malie a stetement aduiszsible if the
statement was made under such circumstances thov the declarant
in making such statement had motive or reason tc deviate fram
the truth.

Section 1268 was revised in subsitance to read:

A statement is not made inadmissible by the hearsay rule
then offered in an action upon a claim or demand ageinst the
estate of the declarant if the statement was wmade upon the
personal knowledge of the declerant at a time vhen the matter
had been recently perceived bty him and while his recollection
ras clear and when the declarant in meking such statement had
ng motive or reason to deviate frcm the truth,

Section 1270 was approved.

Sectlon 127l is to be revised in lisht of the new section to be drafted

expressing the Joe Ball Amendment.

Seccion 1272 was approved.

Sections 1273-1275 were deferred cnd will be considered in connection with

authentication and best evidence problems relating to copies of writings.

Section 1280

The word "writing" was substituted for "document” in the first line.

Section 1281

The Commission approved the seciicn without any reference to Vehicle

Code Section L0B3kL.

Rengining sectiocns

Ho problems were raised concerning the remainder of the sections in

the hearsay division.
~21-
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DIVISICN 11. GRITINGS
The Commission considered Memorandum 64-38, a Craft of Divisien 11
of the DEvidence Code, and the comments received in regerd to the
Coumission's tentative recommendaticn relating to Auvthentication and

Concent of Writings. The following actions were taken:

Section 1400

Section 1400 was revised to ead:

{a} Authentication of a vriting means tlhc introduction
of evidence sufficient to sustain a finding that it is the
writing that the proponent of the evidence claims it is and that
it was made or signed by the person the proponent of the
evidence claims made or signed it or the esiablishment of such
Tacts by any other means provided by law.

o~ (b) Authentication of a vriting is required before it may

[ be received in evidence, Authentication of a writing is reguired
before secondary evidence of its content may be received in evidence,

Section 1401

The Ccmmission directed the staff to insert in the code at an
appropriate place the following proision:

L certificate of the acknouledgement of a vriting other
than a will, or a certificate of the proof of such a writing, is
prima facie evidence of the facts recited in the certificate and
the genuineness of the signeiwre of each person by whom the
iriting purports fo have been signed if the certificaie meets the
requirements of Article 3 (commencing with Section 1181) of
Chapter 4, Title 4, Part Y, Division 2 of the Civil Code.

Section 1401 was then deleted as unnecessary.

Section 1402

The Commission directed the suzff to insert in the code at an
(:: appropriate place the following provision:

-0




idnutes - Regular Meeting
June 11, 12 and 13, 1964
The official record of a writing purporting to establish
or affect an interest in property is prima facie evidence of
the content of the original recorded writing and its execution
and delivery by each person Ly vhom it purporis to have been
executed if:

{a} The record is in fact a record of an oifice of a
state or nation or of any governmental sutdivisioa thereof; and

{(b) A statute authorized sueh writing to Le recorded in
that office.

Section 1402 was then deleted as unnecessary. Section 1280 in the division
cn hearsay evidence was also deleted as unnecessary.

The Commission then directed the staff to inscrt in the ccde at an
appropriate place a section similar to that approved above that applies
to any recorded document. The language approved was as Follows:

The official record of a vriting is prima facie evidence
of the content of the oripgiral recorded writin; if:

{a} The record is in faci a record of an office of a state
or nation or of any govermmental subdivision thoreof; and

{b) A statute authorizel such a writing to be recorded in
that office.

Section 1403

The preliminary paragrzph of Section 1403 was revised to read:
4 purported copy of a writing in the custcdy of a public
employee, or of an entry in such a writing, is presumed to be a
copy of such writing or entry if:
SubGivision (b) was then deleted =t unnecessary since it duplicates the
general guthentication provisions of Sectilon 14CO.
The staff was directed to revise subdivision (&) to nrovide for

authentication of coples of foreign documents by o chain of certificates

ani by an officer who 1s authorized to attest copies even though he is not
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the custcdian. The revision is to be based on an amendment that has

been proposed to Rule 4% of the Federal Rules of Civil Procedure by the
Advisory Committee on Civil Rules, the Commission and Advisory Committee
on International Rules of Judicial Frocedure, and the Columbla Law School

Project on Internaticnal Procedure.

Section 1405

The Commission directed the staff to revise Section 1405 {the ancient
doctments rule) to include a provision indicating that nothing in Seetion
1405 precludes a determination thai o document has been authenticated even
though all of the factors stated in the rule bhave unot been shown. The
section is also to be revised to indicate thet the judge is to determine
only that there is evidence sufficient to sustain = Tinding that the factors
have been met. Thus, in substance, the revised section is to state that a
foundational showing of sufficient evidence to susicin a finding of the
facuicirs listed in the rule is always sufficient circumstantdal evidence of
of authenticity to permit the writing to be admitied and to sustain a
finling of genuineness, but a lesser showing may be sufficlent circumstantial

evidence of authenticity to warrant admission of the writing.

Section 1415

The Commission considered the suggestion of the Cormnitiee of the
Conference of California Judges that the presumption of authentieity of
official seals and signatures be limited to officicl seals and signatures
on certificates purporting to authenticate documentc. 'fhe Commission

decided to retain the more comprehensive provisions of Section 1415 as drafted.

s I
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“he Cermission also rejecuved the suggestion that signatures on oui-
of-state deomestic decuments be cecompanied by a stalement authenticating
the signature.

The Ccomission directed the suaff to revise subdivision (c) in
accordance with the judges' suggestion that the presunpticn be extended
to lower foreign officers! signaturcs and seals accenpanied by an American
foreign service officer’s certificaie. The subdivision should be cclparatle
to the provisions of the code relating to the preswuaiion of the
authenticity of copies of foreizn documents.

the Commission directed that the phrase "in any state, territory, cr
rossession of the United States" Te revised to read "within the United
States, or any state, district, conmonwealth, territery, or insular
possession thereof, or within the Panama Canal Zone, the Trust Territory
of the Pacific Islands, or the Eyuiyu Islands". A similer revision is to
be made in Section 1403 relating to the authenticity of coples of official
writings.

The staff was directed to restrict the reference to notaries te

noveries within the United States.

Section 1420 (Best evidence rule’

Subdivision (c¢) was revised .o reguire that aa al-trial reguest for
the production of a document te malc out of the Prescnce of the Jury in a
criminal) case when either the prosccution or the defense is making the
request.

Ln additional subdivision was added to create a nev exception to the

best evidence rule providing in substance:
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The writing has been produced at the hearing and zade
availavle for inspection by the adverse party.
Scction 1421 is to be revised to reguire that an actual copy, not oral
tescimony, of +the content of the writing be intrcduced if the excepticn
to the best evidence rule in the nev subdivision added to Section 1420 is

relied cn.
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DISPOSITION OF EXISTING STATUTES
The Commission considered Revised Memorandum 64~33 and Memorandum
6h-34 together with Parts IV and V of the research consultant's study on the
disposition of existing sections in Part IV of the Code of Civil Procedure.

The following actions were taken:

Section 19682

The staff reported that the substance of this section was included in
the authentication portion of the Evidence Code on the assumption that the
section provided a special rule concerning authentication of altered
instruments, but that the consultant recommended the repeal of this section
as being unnecessary and redundant in light of judicially declared substantive
law covering the same question. After the Commission approved the repeal of
this section, Commissioner Edwards raised a further guestion in regerd to

the effect of this section in light of the recent case of Arneson v. Webster,

226 Adv. Cal. App. 474, 30 Cal. Rptr. 88 (1964). The staff is to research

the problem further.

Section 1983

The Commission reaffirmed its previous decision to repeal this section.

Section 2061

The Commission deferred consideration of the first sentence of this
section until it considers the functions of judge and jury.
The Commission approved the repeal of the introductory clause in this

section and the substitution of the following:

-7~
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The jury is to be glven tke instructices speeifled in itkls ckapter
on all proper occasious.
Commissioners McDoncugh and Stanton disapproved the Commission's action and
voted against the codification of specific instructions in the Evidence Code.

Subdivision 1. The Commission approved the repeal of this subdivision

and the substitutlon of an instruction in substantially the following form:

It becomes mwy duty as judge to instruct you in the law
that applies to this case, and it is your duty as jurors to follow
the law as I state it to you. On the other hand, it is your
exclusive province to determine the facts in the case, and to
consider and weigh the evidence for that purpose. The authority
thus vested in you is not an arbitrary power, but mast be exercised
with sincere judgment, sound discretion, and in accordsnce with the
rules of law stated to yocu.

Subdivigion 2. The Commission approved the repeal of this subdivision

and the substitution of an instruction in substantially the following form:

You are not bound to decide in conformity with the testimony of
any pumber of witnesses against a lesser number or againgt other
evidence which appeals to your mind with more persuasive force.

This rule of law does not mean that you are at liberty to disregard
the testimony of the greater number of witnesses merely from 3
caprice or prejudice, or from a desire to favor one side as against
the other. It does mean that you are not to decide an issue by the
simple process of counting the number of witnesses who have testified
on the opposing sides. It means that the final test is not in the
relative number of witnesses, but in the relative persussive force

of the evidence.

The Cormission disapproved including a general instruction regarding the
sufficiency of the testimony of one witness worthy of belief.

Subdivision 3. The Commission disapproved the proposed instruction to

be substituted for this subdivision and, instead, approved the substance of
exlsting subdivisgion 3 in substantially the following form:

A witness false in one part of hls or her testimony is to be
distrusted in others.

)
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Subdivision k. The Ccrmission disapproved the proposed instruction to

be substituted for this subdivision and, instead, approved the substance of
existing subdivision k in substantially the following form:
The testimony of an accomplice ocught to be viewed with distrust.
Fvidence of an oral admission of a party, other than his own

testimony, ought to te viewed with caution.

Subdivision 5. The Commission approved the repeal of this subdivision

and the substitution of an instruction recommended by the consultant in

substantially the following form:

The judge shall instruct the jury as to which party bears the
burden of proof on each issue and as to whether that burden is to
prove by a preponderance of the evidence, by clear and convincing
evidence, or beyond a reasonable doubt.

The staff was directed to make a similar conforming change to this
section in the Commission's tentative recommendation relating to burden of

producing evidence, burden of proof, and presumptions.

Subdivisions 6 and 7. The Commission approved the inclusion of these

subdivisions in the Evidence Code in substantially the same form as they now
appear in this section, but indicating in the Comment to this section that,
while the language used is not entirely satisfactory, the case law adequately
spells out its meaning. The Commission also approved the addition of a new
sentence %o this section, leaving to the staff's discretion whether it should
be stated as a separate paragraph in this section or as 2 separate subdivision.
As approved, the entire section, including the new sentence which is subject
to revision, reads substantially as follows:

Evidence is to be appraised not only by its own intrinsic
weight, but also according to the evidence which it is in the
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power of one side to produce and of the other to contradict.
Therefore, if weaker and less satisfactory evidence 1s offered
when it appears that stronger and more satisfactory evidence

was within the power of the party to produce, the evidence offered
should be viewed with distrust.

In determining what inferences to draw from the evidence or
facts in the case against a party, you may consider, among other
things, the party's failure to explaln or to deny such evidence
or facts in the case against him by his testimony or by his
wilful suppression of evidence relating thereto, if such be the
case.

Section 2079

The Commission spproved the repeal of this section.

Section 2042

The Cormission approved the inclusion of a revised version of Section
2042 in the Fvidence Code, to read substantially as follows:

Ordirarily, the order of proof im civil actions should be as
provided in Section 07 of the Code of Civil Procedure and in
criminal actions as provided in Penal Code Sectlons 1093 and 1094,
However, the judge in his discretion shall regulate the order of
proof.

Section 2043

The Commission approved the inclusion of a revised version of Section
2043 in the Evidence Code, to read substantially as follows:

(a) Subject to sutdivisions {b) and (e}, if either party
requests it, the judge mey exclude from the courtroom any witness
of an adverse party not at the time under examination so that such
witness will not hear the testimony of other witnesses.

(b) A perty to the action may not be excluded under this
section.

{c} If a person other than a natural person is & party to
the action, one of its officers or employees, to te desigrated
by its attorney, 1s entitled to be present.

-30-
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Section 204k

The Cormission approved the repeal of the last sentence of Section
204k and disapproved the inclusion of the substance of this sentence in
the Evidence Code as subdivision (b) of Section 352. It was noted that
this sentence is confusing and misleading because it does not mean what it
says and would create a standard for the exclusion of evidence that is
inconsistent with the broader power expressed in subdivision (a) of Section
352. Commissioner Cobey voted against the repeal and exclusion of this
sentence in the Evidence Code.

The Commission approved the substance of the existing law stated
in the rewainder of Section 204k, together with a specific reference to
Section 352, in substantially the following form:

The judge shall exercise reasonable control over the mode

of interrogation so as to make it as rapld, as distinct, as littie

annoying to the witness, and as effectlve for the extractlon of

the truth, as may be; but, subject to this section and to Section

352, the parties may put such pertinent and legal guestions as
they see fit.

Sectilon 2045

The Commission approved restating the first sentence of this sectlon
as 8 separate section in the Evidence Code, defining "direct exemination”
and "eross-examination" in the same form as set ocut in the existing law,
subject to the staff's revision of these definitions in light of the
Commission's action with respect to the scope of cross-examination. As
tentatively approved, subject to conforming revision, the section reads

as follows:
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The examination of a witness by the party preducing him

is denomlnated the direct examiration. The examiration of

the same witness upon the same matter by an adverse party is

denomingted the cross-examination.

It was recognized that these definitions will be adjusted in light of the
action taken with respect to Sectilons 2048 and 2C55.

The Commission approved restating the second sentence of Section 2045
as a separate section in the Evidence Code, to read substantially as
follows:

Unless the judge otherwise directs, the direct examination

of the witness must be completed before the cross-examination
begins.

Section 2046

The Commission approved the definition of "leading question" in
substantially the same form as set out on page 3 of the memorandum,
directing the staff to revise the second sentence thereof to clarify its

meaning.

Section 2047

The Commission deferred consideration of this secticon until it
considers what rule should apply in a case where the witness has refreshed

his memory with a writing that he cannot produce at the trial.

Section 2048

The Commission agreed to continue the existing law with respect to
the permissible scope of cross-examination in crimins) cases. However, in
civil cases, the Commission approved the "English rule,” which permits
cross-cxamination of a witness on any matter relevant to the case, thereby
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permitting "wide open" cross-examination of any witness in a civil case.
The staff was directed to draft language to accomplish this purpose, and
to make conforming changes in the definition of "crosg-examination.”

Commissioner Stanton voted against this extension of the scope of cross-

examination.

Section 2049

The Commission reaffirmed its previous decision to repeal this sectiog.

Section 2050

The Commission approved the substance of this section as set out on
page 5 of the memorandwm, tentatively agreeing to substitute "re-examined"
for "cross-examined" subject to the staff's research as to the exact
meaning of this section. It was the consensus of opinion that the sectlon
is intended merely to indicate that a wiltness who has been discharged cannot
be recalled by the party who called him initially, nor can he be recalled
for cross-examination by an adverse party, without leave of the court; but
this rule is without prejudice to an adverse party's right to cross-examine

the witness or to call the witness as his own witness.

Section 2051

The Commission reaffirmed its previous decision to repeal this section.

Section 2052

The Cormission reaffirmed its previous decision to repeal this section.

Secgtion 2053

The Commission reaffirmed its previcus decision to repeal this section.
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Secticn 2054

—~-F

cravious revision of this section as

ar

Tre Commission approved ils
gev out in its recommendation on vitnesses [p. 723] »ut agreed to clarify
thav revision by amending it to read substantially as follows:

Vhenever a writing is siiowm to a witness, it may be

inspected by the opposite perty, and no guesticn may e put

to the witness concerning the writing that has been shown to

the witness until the opposite party hnas been given an

opportunity to inepect the writing.

The Commisslon agreed to make no special provision regarding writings that

already have been admitted in evidence; thesa are to be handled the same

as any other writing.

Secuvion 2055

The Commission approved the inclusion of the sulsiance of this section
in the Evidence Code. The Commissicn approved the first paragraph of this
section in substantially the folloving form:

A party to the record of any civil acticn, or a persch for
vhose immediste benefit such actilon is prosecuted or tefended,
or the directors, officers, superintendent, mem.cr, agent, employee,
or managing agent of sny such party or perscn, cor any public
employee of a public entity vnen such public entizy is a party
to the action, mey be examined ©y an adversc ooty as if under
cross-examination at any time .uring the pres . nuation of evidence
by the party calling the witnress. The party cslling such adverse
witness is not btound by his testimony, and the testimony by such
witness may be rebutted by the party calling Iim for such exam-
ingtion by other evidence.

The stalf was directed to determine what effect, 1T any, wonrld result
freil the deletion of the phrase, "subject to the rules applicable to the
exanination of the other witnesses," which deletion wvas approved by the
Commission.

-3l




cdnutes - Regular Meeting
June 11, 12 and 13, 1964

The Comrission directed the stalf to redraft the last paragraph of
thiz section to state the princinlie that any party other than the party
with whom the witness is identified may examine s witness called under
Seccion 2055 as if under cross-exacination and thet the party with whom
the witness is identified is the culy party that is limited 4o examining
the vitness as 1f under direct examination. The Cairiission also approved
the principle that parties represeiiied by the same counsel should be
deemed to be a single party for the purposes of this section.

In conmnection with the discussion of this section, the Commission
suzzested a broad definition of cross-examination in substantially the
following form:

Cross-examination is tle ciamiration of o vitness by a

rarty cther than the party thoo produced the vitness, or the
zxamingtion of a witness callsd by a party under Section 2055.

Seciion 2056

The Commission approved the inclusion of this section in the Evidence
Cotlz in substantially the same forn as the existing law, o read as

follows:

A party examining a witness is entitled to answers responsive
to his guesticns, and answers vwhich are not responsive shall be
stricken on motion of any psrtiy.
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