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Subject: Study No. 34(L) - Uniform Rules of Evidence (Privileces
Article as previcusly revised and approved by Commission)

Attoched to this Memorandum is the article of the Uniform Rules of Evidence
relating to privileges es it has been revised to date by the Commiseion. The
changes from the Uniform Rules {other than mere shifting of language from one
pert of the rule to another) are shown by strike-out and underscore. The rules
that have been considered by the Commisslion are on pink paper. Those rules
that have not as yet been considered by the Commissicn are on yellow paper.

Appended to each rule are comments Iindicating the reason for changes that
the Commission has directed and containing other explanatory material.

This set of the URE Privileges article should be retained, and you should
bring thie set of the privileges article to each meeting at which the privi-
leges article is to be considered. As varlous privileges are revised from
time to time, replacement pages will be sent to you so that you may kezp this
set current.

There is included among these rules one rule that is not contaiined in il:
URE ard which has not been considered by the Commission. This is Rule 35.1
relating to the newsman'’s privilege. Thls was presented to the Commissi-m by
memorandum in 1961 but was never considered by the Commission because the
Commisgion's at{ention was diverted to So.ereign Immunity. The proposed rule
is included here because the newsman's privilege is an existing California
privilege and will have to be considered by the Commission before it is through
with the priviieges article of the URE.

The present status of the Commlession's study of the privileges article

is a5 follows:




Rules 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 38
and 40 have been tentatively acted upon by the Commission. Action has
not been teken on Rules 37 and 39, even though these rules have been
modified to g considerable extent by the Commission already. Rule 39
now contains four subdivisions. Subdivision (3) was approved by the
Commission in connection with Rule 23, but it was moved to Rule 39 at
the suggestion of the Commission. Subdivision {4) of Rule 39 has not
been approved; it formerly appeared as subdivision (10) of Rule 25,
and was moved to Rule 3 st the suggestion of the Commlasion. The
final decision on whether to retain or omit subdivision (4) or whetker
it should be modified further was deferred until Rule 39 is considered.

At the May 1961 meeting, the Commission decided to reconsider all
of the rules in the privileges article on the merits, but if no
agreemert 15 reached on alternative language, the previocusly approved
language is to remain the recommendation of the Commission.

Accordingly, the staff proposes to take up each of the rulee in
the privileges article as it has been revised to date. The State Bar
Committee to consider the Uniform Fules has advised us that they will
bave a report available for us near the end of Jenuery 1963. As the
Commigelon considers each of the revised rules, the comments and
suggestione of the State Bar Commlttee will also be considered.
Inasmuch ag we do not have their suggestions in hand at the moment, it
will be necespary for us to send you supplemental memoranda in regard
to each of the rules afier we receive the State Bar's comments.

Respectfully submitted,

Joseph B. Harvey
Asslgtant Executive Secretary
-2-




EXHIBIT I

Revised 10/14/59
11/10/59
12/10/59
5/25/61
10/16/61

Note: This is Uniform Rule 23 as revised by the Law Revision Commed ssion.
The changes in the Uniform Rule (other than the mere shifting of language
from one part of the rule to another) are shown by underlined material for
pew material and by bracketed and strike out material for deleted material.

RULE 23. PRIVILEGE OF DEFENDNT

(1) [Every-persem-has} A defendant in [amy] & criminal action or
proceeding [sa-whieh-he-is-an-aeeused] has a privilege not to be called as
& witness and not to testify.

(2} An-Reeused-in-a-eriminnl-sebion-has-a-privilege-4e-prevens-his
speuse-£remrtes%ifyiag-ia-sueh—aetiearwi%h-respee%-%e-aay-eeafédeatial
eopmunication-kad- or-pade-betvween- then-vhile-they-were-Rusband-and-wife;y
exeeg%ing—ea&y—(aa-ia—aa-ae%éaa-én—whieh—the-aeeusea—ia-ehaageé-wi%h-(i)
a-ewime-invelving-the-Earvinge-relasiony-or-{ii)-a-erime-against-the-persen
er-propert - of-the-atkex-spouge-or-she-ehild-of-ci ther-gpousey-ox-(iii)-a
deser%éea—af—%he-ether—sgeuse-er—a-ehild-ef-eé%heyuspause;-er—(b)-as—te-the
eemnuniea%iea,-inpaa—aetiaa-ia-vhiehpthe-aeeuseé—eﬁiers-ewi&eaee-ef-a
eonmuniention-betveen-himgedf-apd-his-spouser

[£2)] [An-ameeused]} A defendent in & criminal action or proceeding has

no privilege to refuse, when ordered by the judge, to sutmlt his body to
examinetion or to do any act in the presence of the judge or the trier of

the fact, except to refuse to testify.

sy -1-
¢ .ised 1/14/63 Rule 23



i

{{4)--If-an-aeeused- in-G-oréminal-aetion-deoes-nei-testifyy- counsel-may
eoEment-ipoR-acensedlg~-faidure-so-tesiifyy-and-the-srier-af-fagt-noy-deavw

all-rensonablie~infevences-sherefvory |

RULE 23 (PRIVILEGE OF . DIFLITAIT) 43 RLVISLD BY THT CCIISSICH
It is the purpose of this memorandur to explain Uniform Rule 23,

relating to the privilege of a defendant, as reviced by the Cormission.

URE Subdivision (1) - Privilege of Defendant

Under existing Californis statutes as construed by the courts, a defendant
in e criminal c&se has & privilege not to testify and not to be called as &
witness. The URE reference to "an accused" has been replaced with languege

more technically accurate in light of Penel Code Sections 683 and 685.

URE Subdivision {2) - Marital Privilege of Defendant in Criminal Case

The special marital privilege provided by this psragraph for & defendant
in 2 criminal case becomes unnecessary, because the Commission hes enlarged
the privilege stated in Uniform Rule 28 so that in all cases & spouse has
a privilege which is the substantisl equivalent of that provided by paragreph
(2) for & defendant in a criminel case, viz., the privilege--to prevent the
exceptions compareble to those steted in paragraph (2) - to prevent the
cther spouse from testifying to confidentisl communications, which privilege
survives the termination of the marriage. The Comnmission has, consequently,

deleted the marital privilege in subdivision {2} of Uniform Rule 23.

URE Subdivision (L) - Comment on Defendant's Exercise of Privilege

Paragraph (4) of Uniform Rule 23 has been deleted because the matter of
commenting on the exercise of the privilege provided by Rule 23 is covered

by Rule 39.
-2~ Rule 23



Revised 10/14/59
11/10/59
12/10/59

JL/61
10/16/61

Note: This is Uniform Rule 24 as revised by the Iew Revision Commission.
The changes in the Uniform Rule (other than the mere shifting of language
from one part of the rule to another) are shown by underlined material for new
meterial and by bracketed and strike cut material for deleted material.

RULE 2h4. DEFINITION OF INCRIMINATION

2 metter will incriminate & person within the meaning of these rules
if it constitutes, or forms an essentiel part of, or, taken in connection
with other matters [diselesed], is & basis for a reasonable inference of,

such a [viela%isa-a§} erime or public offense under the laws of this State or

of the United States as to subject him to liability to [gaséshmea%—therefer]

conviction thereof, unless he has become [fer-ang—feasea] permanently immune

from {pustshmens] conviction for such [wielstier] crime or public offense.

COMMENT

The substance of the URE rule is approved by the Commission. However, the
revised rule also provides protection against possible inerimlipation under a
federal law, but not & law of another state or foreign country. The scope of
the privilege as it now exists in Celifornia is not cleer, for no declsion has
peen found indicating whether or not the existing California privilege provides
protection against incrimination under the laws of & sovereignty other than
california. The inclusion of protection against possible incrimination

under & federal lsw is desirable to give full meaning to thiz privilege.

revised 1/14/63 -3-
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The word "disclosed” has been deleted from the Uniform Rule. The
witness mey be aware of other matters which have not been "disclosed" but
which, when tsken in connection with thne question asked, 1s & basis for a

reasonable inference of such & crime or public offense under the lews of this

State as to subject him to lisbility to conviction thereof.

revised 1/14/63 -1
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Revised 10/14/59
11/10/5%
12/10/59

2/11/60
8/22/60
1/3/61
5/25/61
10/16/61

Note: This is Uniform Rule 25 as revised by the Iaw Revision Commission.
The changes in the Uniform Rule (other than the mere shifting of language
from one part of the rule to another) are shown by underlined material for
new material and by bracketed and strike out material for deleted material.

RULE 25. BSFLF-INCRIMINATION; EXCEPTIONS.

Subject to Rule{s] 23 [azd4-37], every natural person has a privilege,
which he may eclaim, to refuse to disclose [#m-az-aeiion-eor-ie-a-pabiie
sffieial—ef-%his-sta%e»ef-aay-geveaamentai-ageaey>er-éi?isiea-%herea£] any
matter that will incriminate him, except that under this rule {5} :

[ fa)-3f-the-privilege-is-claimed-in-an-aeiion]

(1) The matter shall be disclosed if the judge finds that the matter
will not incriminate the witness. [s-a=d]

{ £e3 1 (2) Ho person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporel
features and other identifying characteristics [ 5 ] or his physical or

mentel. condition. {3-and]

(3) No person has the privilege to refuse to demonstrate his identifying

characteristics such as, for example, his handwriting, the sound of his voice

and manner of speaking or his manner of walking or running.

[€e)] (4} No person has the privilege to refuse to furnish or permit

the taking of samples of body fluids or substances for analysis. {;-a=nd]

revised 1/14/63 _5.
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{Rule 25)

[€a}] (5) Do person has the privilege to refuse to obey an order
made by a court to produce for use as evidence or otherwise & document,
chattel or other thing under his control constituting, containing or
disclosing matter incriminating him if the judge finds that {;-by-tke
appliieable-~rules-of-the-pubséantive-2aw; ] some other person or &

corporation {;) or other essociation or orgenization, cwns or has & superior

right to the possession of the thing ordered to be produced. [+-and]

[fed---A-pubiic-afficinl-pr-any-perscn-who-eRgREes-ia-any-aekivitys
eeeupatipn;-profeacicn-or-eailing-decs-roi~kave-the-privilege~-te~refuse
to-dicelese-any-masier-whiek-the-statutes-cr-reguliacions-geverning-she
effiee;-aeiivityy-eceupaticys; -profecsion-er-ealling-require-him-4o-record-
er-repari-or-diseloge-coneerning-idj-and

££9--A-persen-whe-is-an-efficer;-agent-or-eaplioyee-ef-a-~corperation
er-atker-asgoeinticn;-dees-gex-keve-the-orividege-fo~refuse~-te~-diaedese
apy-matier-whiek-tke-siatutes-or-regiiationa-governing-1ke- ecorpoyation
e¥-AEse€intion-ar-sne-conduet-of-1ta-buginess- reguire-him-t6-reeerd-e¥
reperi-agy-diseteses-azd

{6) No person has the priviiege to refuse to obey an order made

by & court to produce for use ags evidence or otherwise any record

required by law to be kept and to be open to inspection.

[£e3] (7) ©Subject to Rule 21, a defendant in a criminal action or

proceeding who [veimmtariir] testifies in the action or proceeding upor

the merits before the trier of fact [dees-msi-have-ike-privilege-ie
refuse-to-diselose-apy-Easier-relevaps-fo-any-issue-in-tbe-aeticn] may

be cross-examined as to all matters about which he was examined in chief.

(8) Fxcept for the defendant in & criminal action or proceeding,

& witness who, without having claimed the privilege under this rule,

revised 1/14/63 -6- Rule 25



testifies in an action or proceeding before the trier of fact with

respect to a transaction which incriminates him does not have the

privilege under this rule to refuse to disclose in such action or

proceeding eny matter relevant to the transaction.

revised 1/1L/63 -7-
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Revised 11/10/59.
12/10/59
8/26/60
1/ 3/61
5/26/61
10/16/61
RULE 25 (SELF-INCRIMINATION; EXCEFTIONS) AS

REVISED BY THE CCMMISSIOR
Tt is the purpose of this memorandum to explain Uniform Rule 25,
relating to the privilege against self-incrimination, as revised by the

Commission.

THE PRIVILEGE

The words ''in an action or to a public official of this state
or to any governmental agency or division thereof"” have been deleted
from the statement of the privilege. The Commission has deleted this
language from Uniform Rule 25 because the Uniform Rules are, by
Uniform Rule 2, concermed only with matters of evidence in proceedin,.
conducted by or under the supervision of courts and do not apply to
heerings or interrogations by public officials or agencies. Yor
example, the Uniform Rules of Evidence should not be concerned with what
a police officer mey ask a person accused of a crime nor with what
rights, duties or privileges the guestioned person has at the police
station.

Even if it were decided to extend the rules beyond the scope of
Uniform Rule 2, it is illogical to speak of a privilege to refuse

to disclose when there is no duty to disclose in the first place.

. 1 /e -8
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An evidentisry privilege exists only when the person gquestioned would,
but for the exercise of the privilege, be under a duty to speak. Thus,
the person who refuses o answer a question or accusation by a police
officer is not exercising an evidentiary "privilege'" because the
person 1s under no legal duty to talk to the police officer.

Whether an accusation and the defzandant's response thereto are
admissible in evidence is & separate problem with which Uniform Rule 25
does not purport to deal. Under the California law, silence in the face
of an accusation in the police station can be shown as an implied admission.
On the other hand, express or implied reliance on the constitutional
provision as the reascn for failure to deny an accusation has recently
been held to preclude the prosecutor from proving the accusation and
the conduct in response thereta although other cases taking the
opposite view have not been overruled. If given conduct of a
defendant in a crimipel case in response tc an accusation is evidence
which the court feels must be excluded Lecause of the Comstitution,
there is nc need to attempt to define these situations in an
exclusionary rule in the Unifcrm Bules of Evidence.

A ccmparable situation would be where the judge orders a specimen
of bodily fluid taken from a party. The rules permit this. BPBut the
Uniform Commissioners point out that "a given rule would be inoperetive
in & given situetion where there would occur from its application an
invasion of comsitutiomal rights. . . . [Thus] if the teking is in
such manner as to violate the subject’s constitutional right to be
gecure in his person the guestion is then one of constitutional law

on that ground.”

revised l/ll"/63 =
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The effect of striking out the deleted langusge from Uniform Rule
25 1is that the rule will then apply {under Uniform Rule 2) "in every
proceeding, both criminal and civil, conducted by or under the
supervision of a court, in which evidence is produced."
EXCEPTIONS
In paragraph (a2} of the Uniform Rule, now subdivision (1) of the
revised rule, the words "if the privilege is claimed in an action"
have been omitted as superfluous because the rule as revised by the
Commission applies only in actions and proceedings. The reference
to Rule 37 has been omitted in view of subdivisions (7) and (8),
which state the existing Califcrnia law as to waiver of this privilege.
Subdivision {3) has been inserted to make it clear that the
defendant in a criminal case, for example, can be reguired to walk
go that & witness can determine if he limps }ike the person she
observed &t the scene of the crime. Under subdivision (3}, the
privilege against self-incrimination cannct be invoked to prevent
the taking of a sample of handwriting, a demonstration of the witness
speaking the same words as were spoken by & criminal as he committed
a crime, ete. This matter may be covered by paragraph (b}, now
subdivision (2), of the Uniform Rule; but subdivision {3) will avold
any problems that might arise because of the phrasing of subdivision (2).
In paragraph (d) of the Uniform Rule, now subdivision (5) of the
revised rule, the exception has been revised to indicate more clearly
that a corporation or other crganization would be included &3 & person

owning or having a superior right of possession. The inclusion of
revised 1/1L4/63 ~10-
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"owns" is to avoid a possible protlem where, for example, articles
of incorporation vest exclusive custody of books and records ina corporate
officer, even though they are the property of the corporation.

Subdivision (6) of the revised rule resiates the acceptable
parts of paragraphs (e) and (f)} of the URE. The exireme feature of
each of these URE subdivisions is that testimony would be compelled,
probably in vielation of the California Constitution.

The Commission has revised paragrapn (g) of the Uniform Rule, now
subdivision (7} of the revised rule, to incorporete the substance of
the present California law (Section 1323 cf the Penal Code).
Paragraph (g) of the Uniform Rule (ir its original form) conflicted
with Section 13, Article I, of the California Censtitution, as
interpreted by the California Supreme Court.

The Commission has included a specific wailver provision in
subdivision {8) of Rule 25. FRule 37 of the Uniform fules provides a
waiver provision that applies o all privileges. However, the
waiver provision of Rule 37 swould provably be unconstitutional if
applied to Rule 25. Thus, the Commission has revised Rule 37 so that
it does not apply to Rule 25 and has included a special waiver
provision in Fule 25. DNote thet the waiver of the privilege sgainst
pelf-incrimination uader subdivision (£} of revised Rule 25 applies

only in the same action or proceeding, not in a subseguent action

or proceeding. California case lew appears to Limit the waiver of
the privilege against celf-ineriminaticn o the particular action or

proceeding in which the privilege is waived; a person can claim the
revised 1/14/63 -1i-
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privilege in o subsequeni case even though he waived it in a previous
case. The extent of waiver of the privilege by the defendant in a

criminal cese 1s indiczted by subdivision (7) of the revised rule.

revised 1/1L/63
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Revised 10/1%/59
S

Note: This is Uniform Rule 26 as revised by the Law Revisio~
Commission. The changes in the Urniform Rule {other than the m..e
shifting of language from one part of the rulc to another) are
shown by underlined material for new material and by bracketed
and strike out material for deleted material.

RULE 26. LAWYZR-OLIENT PRIVILEGE.
{1) As used in this rule:
(a) "“Client® means a person, [er] corpcration, [er-ether ]

association or other organization (including this State and any

other public entity] that, directly or through an authorized

representative, consults a lawyer or the lawyer¥s representative
for the purpose of retaining the lawyer or securing legal service
or advice from him in his professional capacity; and includes an

incompetent (i) who himself so consults the lawyer or the lawyer's

representative or (ii) whose guardian so consults the lawyer or

the lawyer's representative in behalf of the incompetent. [-]
{b) "Communication® includes advice given by the lawyer in
the course of representirg the client and includes disclosures of

the client to [a] the lawverts representative [--assceeiate-or

emploeyee-of-the-lawrer | incidental to the professional

reiationship. [3)]

{¢) "Eolder of the privilege" means (i) the client when he

is competent, {ii} a suardian of the cliert when the client is

incompetent, {(iii) the personal representative of the client if

-

the client is dead and [tke-privilege-available-te-a-ssppseratien

er-asseeiatior-tarminates-upen-disseiutian~ |

revised 1/14/63 -13- #26



(iv) a successor, assign or trustee in dissolution of a eorpeoraiio

vartnoershipn, asscciation or other organization if dissolved.

Ci+8

{d) "Lawyer" means a person authorized, or reasonably
believed by the client to be authorized, to practice law in any
state or naticn the law cf which recognizes a privilege against
disclosure of confidential communications between client and
lawyer.

{e) "Lawver's representative" includes a partner, associate

or employee of the lawyer,

(2) Subject to Rule 37 and except as otherwise provided
[s7-paragrapk-2-e£] in this rule; if a communication [s] is
found by the judge to have been between a lawyer and his client
in the course of that relationship and in professional confidence;
[are-privileged;-ard-a] the client has a privilege to3

s-te] Refuse to disclose [any

1y}

(a) [2f-he-is-the-wisne

—J

sueh] the communication. [j-and

(b) [8el Prevent his lawyer, or the lawyver's representativ

from disclosing the communication., [#65-and]

{a) 5¢] Prevent any other [wismess] person from disclosing
[suek] the communication if it came to the knowledgé of such
[witness] person {i) in the course of its transmittal between
the client and the lawyer, or (ii) in a manner noct reasonably io
be anticipated by the client [%] or {iii) as a result of a breach
of the lawyer-client relationship.

{3) Subject to Rule 37 ard except as otherwise provided in

this rule, the privilege vnder this rule may be claimed for the

revised 1/14/63 #26
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client by [the-elicent-in-perscn-cp-by-his-lawyers-cp-if
zreeRpetenty-br-his-guardian;-er-if-deseased;-by-hig-persenal

representatives ] the holder of the privilege or a person who is

autnorized to claim the priviiege by the holder of the privilege.

(L} Subiect to Rule 37 and except as ¢therwise provided in

this rule, unless there is no holder of the privilege in

existence, the lawver who received cr made the communication

shall claim the privilege under this rule for the client unless

otherwis2 instructsc bv the holder of the privilege or his

repregsentative,

(5)
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that [suffieient-evidenssy-aside-frem-she-cermunicatiens-has
been-insreaneed-te-warrant-a-firding~tkas] the legal service was

sought or cbtainred in corder to enable cr aid the client to commit

& crime or [a-tert] to perpetrate or plan to perpetrate a fraud .

(6) The privilege under this rule does not extend to a

cormunication relevant to:

atier~

[{})
b

{a) [s-sr-ibl-Sc-a-sammun: glevant-te]| An issue
between parties all of whom claitm throuvgh the client, regardless
of whether the respeciive claims are by testate cor intestate
succession or by inter vives transacticn, [s-e=]

(b)) [fel-te-a-csmmunizatien-relevans-ta] An issue of
breach of cuty by the lawyer to nis clieat [3] or by the client

to his lawver, [z-3s¢]

i
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{c) {+4d}-te-a-cemmunication-relevant-te] An issue
concerning an attested document of which the lawyer is an
attesting witness., [j-s¥]

[fe} to-a-communicatisn-relevarb-bo-a-patten-of-eommen
iRberest-betwesr~two-er-nere-elicnss-if-nade~by-any-ef-them-~
be-a-tawyer-wher~shoy-havo-ratained-in-ccmmen-when-sffered-in

ap-Aetion-betwesn~anF-of-sush-6iicnys+4

{7) _Where two or morc clients have rotained a lawyer to

act for them in common, none of them may claim a privilege

under this rule as against the others as to communications made

in the course of that relationship,

revised 1/22/63 -16- #26



Revised 10/1/59
9/15/59
10/17/61

RULE 26 (LAWYER-CLIENT PREIVILEGE) AS RBEVISED BY THE COMMISSION

It is the purpese of this memcrandum to explain Uniform
Rule 26, relating to the lawyer-client privilege, as revised

by the Commission.

DEFINITICNS

Arrangement. The definitions contained in paragraph (3)

of Uniform Rule 26 have bteen made the first subdivision of
the revised rule to confeorm to the ferm of other r»ules. The
definitions are contained in the first subdivision in other

Rules. See, for example, Rules 27, 29, and 3i4..

Definition of "client." Referring to revised Rule
26{1){a), the definition of client has been revised to maks
clear that a corporation or asscociation "or other organization
(including this State and other public entities}" are
congidered clients for the purpose of the lawyer-client
privilege. This change makes it clear that the State, cities
and other public entities have a privilege in the case of a
lawyer-client relaticnship. This is existing law in California.
Rust v. Roberts, 171 4A.C.A. 834, 838 (July 1959) (State has
privilege); Holm v, Superior Court, 42 Cal.2d 500, 267 P.2d
1025, 268 P.2d 722 (LG54) {city has privilege). There does
not seem to be any reascn why the State or any other public
entity should not be entitled to the same privilege as a
private c¢lient.

revised 1/14/63 -17- #26



The definition of client has also been expanded by
adding the words "other organization”. The broad language
of the revised rule is intended to cover such unincorporated
organizations as iabor unions, sccial clubs and fraternal
organizations in those circumstances where the particular
situation 1s such that the organigzation (rather than its
individual members} is the client. See 0il Workesrs Intl.
Union v. Suvperior Court, 103 C.A.2d 512, 23C 7.2d 71 (1951}
inot involving a privilege gquestion). There is no reason
why in approrriate circumstances these and similar organizations
should not have the same privilege as 3 private individual.

The definition of client has also been modified tec make
it clear that the term client includes an incompetent who
himself consults the lawver or the lawyerts representative.
in this case, subdivisicn (3) provides that the guardian
of the incompetent client can claim the privilege for the
incompetent client and that, when the ilncompetent client
becomes competent, he may himsell claim the privilege.

definition cf "lawyer"

42

Definition of "lawyer, W Th

contained in the Uniform Rule has besen modified by inserting
a comma after the word "euthorized.™ This corrects an
apparent clerical error in the rules as printed by the
Commission on Uniform State Laws. Compare with Rule 27 {as
printed by the Comrission on Uniform State Laws),

The Commission approves the preovision of the Uniform
Rule which defines "lawyer® to inclilude z person Y"reascnably

believed by the client Lo be auvthorized" Lo practice law.

revised 1/14/63 -18- #£26



Since the privilege is intended to encourage full disclosure
by giving the client assurance that his comnunication will
not be disclosed, the client?®s reasonable beiief that the
person he is consudting 1s an attorney should be sufficient.

Definition of Lawver®s Representative. The phrase

"lawyer®s representative™ as used in the Uniform Rules is
sufficiently ambiguious tc require illustrative definition
because of the importance of protecting communications made
by the client or the lawver to such persons as a lawyer®s
partner, asscciate or emploves,

Definition of "holder of the privilege." The substance

of the sentence in Uniforn Rule 26(1) reading “the privilege
may be claimed by the c¢lient in person or by his lawyer, or
if incompetent, by h.s grardian, or if deceased., by his
persconal representative™ has been statea in the form of a
definition in subdivision {1)(c¢) 2f the revised rule. This
definition substantially cenforms tc the definition found
in Unifcorm Rule 27, relating tc the physiclan-patient
privilege. It makes clear who can walve the privilege for
the purposes of Rule 37. It alsc makes subdivision (3] of
the revised rule more concise.

Note that under subdivision (l}{z)(i} of the revised
rule, the client is the holder of the privilege if he is
competent, Under subdivision (1}{c¢)(ii) of the revised

rule. a guardian of the client is the helder of the privilege

if the c¢lient is incompetent. Under these two prcovisions,
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an incompetent client becomes the holder of the privilege
when he becomes competent, For example, if the client is a
mincyr of 20 vears of age and he or his guardian consults
the attorney, the guardian under subdivision (1){c){iii)

is the hclder of the privilege until the mirnor becomes 21
and then the minor is the hcolder of the privilege himself.
This is true whether the guardian consulted the lawyer or
the minor himself consulted the lawyer.

Under subdivision (1lj{e¢){(iii), the personal representa-
tive of the client is the holder of the privilege whan the
client is dead. He may claim the privilege on behalf of
the deceased client, This may be a change in the existing
California law. Under the California law, the privilesge
may survive the death of the client and no one can waive
it on behalf of the client. If this is the present California
law, the peommission believes that the Uniform Rule provision
(which in effect provides that the evidence is admissible
unless the person designated in the Uniform Rule claims the
privilege) is 2 desirable change.

Under subdivision (1){c)(iv]), the successor, assign or
trustee in dissolution cof & dissclved corporaticn, associa-
tion or other organization is the helder cof the privilege
after dissoluticon. This changes the effect of the last
sentence of URE Rule 26(1), which has been omitted from the
revised rule since there 1s no reascn to deprive such
entities of a privilege when there is only a minor change in

form, being merely a technical dissolution, while the substance
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remaing.

This definition of "holder of the privilege" should be
qonsidered with reference to subdivisiorn {3) of the revised
Rule 26; specifying who can claim the privilege, and Rule 37,

relating to waiver of the privilege.
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GENERAL RULE

The substance of the 'general rule” contained in URE Rule 26(1) has
been set out in the revised rule as subdivision (2).

The following medifications of the Uniform Bule have beer mades in
the revised rule:

(1) The language of introductery exception to the rule has been
revised to delete reference to a specific paragraph of the rule and is
instead phrased in the genersl language 'except as otherwise provided in
this rule." This change has been made because the excepbicns to the
"zeneral rule" ars contained in various other wvarts of the revised rule.

{2} The words "are privileged" have teern deleted in order to
make it clear that the client has the privilege and if the privilezs is
not claimed by the client or persons authcorized under subdivisicns {(3) and
{L) of the revised rule to claim that privilege, the evidence of the
commuinication will be admitted.

(3} The requirement that the cormunication be found to be between
a lawyer and his client in the course of that relationsghip and in
professional confidence hed been stated as a condition to the exercise
of the privilege. This is in accordance with the existing law which
requires a showing by the person invcking the privilege both of the
lawyer-client relaticnship and of the confidential character of the

communication. Shercn v. Sharon, T9 Cal. 633, 677 (1889); Collette v.

Sarrasin, 184 Ccal. 283 (1920). It is suggested that this requirement
iz more accurately and clearly stated in the revised rule.
() Paragraphs (a), (b} and (¢} of Uniform Rule 26(1) have been
tabulated in paragraph form to improve readability and a mumber cof
=l
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revisions have been made.

The words "if he is the witness ' have been deleted frcm paragraph
(a) because these limiting words ere not a desirable limitation. Note
that under Uniform Bule 2, the rules "apply in every proceeding, both
criminal and civil, conducted by cr under the supervision of a court,

in which evidence is procduced.

The words '

‘or the lawyer's representative’ have been inserted in
paragraph (b) tc make clesr the substance of the Uniform Rule that the
cliens can prevent the stenogravher or other employvee or representative of
the lawyer from testifying as to the comunication. Thus the privilege
respecting the attorney's secretary cr clerk is vested in the client.
Under the present California statute the privilege s¢ far ag employees of
the attorney is concerned way be vested in the attorney. The basis for
the privilege is to encourage full disclosure by the client and for this
reason the Commission telieves that in 211 cases the privilege should be
vested in the client.

The word "persen' has been substituted for "witness in paragraph (c)
tecause "witness  is suggestive of tesgtirmony at a trisl whereas the
existence of privilege would male it possible for the client to prevent
a perscn from disclosing the communicaticn at a pretrial proceeding as
well as at the trisl.

(5} Subdivisiors (3) and (4) of the revised rule state the substance
of the last sentence of Uniform Rule 26(1) reading “the privilege mway be
claimed by the client in perscn or by his lewyer, or 1f incommetent, by

nis guardian, or if deceased, by his perscnal representative with scme
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changes. An introductory clause has been iaserted in each subdivision to
meke it clear that the right to claim the privilege Tor the client is
subject to the waiver provision (Ruls 3T7) 2nd to the other exceptions under
which & confidential communicaticn between a lawyer and a clisnt is
admissible. Under stbdivision (3) of the revised rule, the "holder of the
nriviiege" may claim the privilege. The heolder of the privilege is the person
designated in the definitics comtained in paragraph {(1){(e)} of the revised rule.
Also under sucdivision (3) of the revised rule, specific provision
is made Tor persons who are authorized to claim the privilege to claim it.
Thus the guerdisn, the client or the perscnzl rvepresentsiive (when the
"holder of the privilege") may authorize another perscn, such as his
attorney, to ciaim the privilege.
Subdivision (4) states more clearly the substance of what is
contained in URE Rule 26(1), which provides the privilege mey be clalmed

il

by "the client ir person or by his lawyer.” Under the revised rule in
subdivision (4), the lawyer must claim the privilege on behalf of the
client unless otherwise instructed by the holder of the privilege or nis
representative, The Commission believes that, except for the mandatory
nature of the claim, this is in substance what is inteanded to bhe provided
by that part of Uniform Bule 26(1) that provides that privilege may be
claimed by the client in person "or by hig lawyer.'

(6) Under a dictum in a California case 2 Judge can, on kis own
motion, exclude a confidential atiorney-client cormunication., This is
probably because the Californis statute provides that the communication

to the lawyer by the client shall not be disclosed "withcut the consent of

his client.” However, the Uniform Lule is based on a thecry that the

Rule 26
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cconunication is to be admitted unless the privilege is claimed by 2
person designated in the statute. The Commigsion adcpts the Uniform Rule
with the realization that the confidential commumication will be admitted
as evidence unless somecne entitled tc claim the privilege of the c¢lient

does so0.

EXCEFTIONS.

Crime or fraud. In subdivision {5) of the revised rule an exception

is stated that the priviiegs dueg nobt apply where the judge ©inds that

the legal service was scught or obiazined in order to enable or aid the
client to commit or plan to cormit a crime or 1o perpstrate or plan to
perpetrate a frauwd. Colifornia recognizes this exception inscofar as
future criminal or fraudulent sctivity is concerned. Uniform Rule 26
extends this exception to bar the privilege in case of consultation with
a view of ccmmissicn of any tort, The Commission has not adopted this
extension of the traditional scope of this excepticn. Because of the wide
variety of torts and the techniczl nature of many, the Copmission belleves
thet to extend the exception to include all torts would present difficult
problems for an attorney consulting with his client and would open up tco
large an area of nullification of the privilege.

ir

The Uniform Hule reguires that the Judge must find thet "sufficient

evidence, aside from the communication, has been intrcduced to warrant a

Tinding that the legal service was sought or obtained in order tc enable
or sid the client to commit or plan Lo cormit a crime or a tort." The
Commission has not reteined this requirement that zs a foundation for the

admission of such evidence there must be a prima facie showing of the
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criminal or tortious activities of the client. There is little case or
text authority in support of the foundation requirement and such authority
as there is falls %o make a case in support of the requirement. The
Commlssion believes the foundation reguirement is too stringent and
prefers that the question (as to whether the legal service was sought or
obtained to enable or aid the client to commit or plan to commit s crime
or to perpetrate cr plan to perpetrate a fraud) be left to the judge for
determination under the provisicns of Uniform Ruie 8.

Other Exceptions. In subdivisicn (€} of the revised rule, the sub-

stance of the other exceptions to Uniform Rule 26 Las been retained. None of
these exceptions is expressly stated in the existing Californis statute.
Bach is, however, mcre or less recognized to some extent by judicial
decision. The exception provided in subdivisien (£)(a} of the revised
rule provides that the privilege deces not apply on an issue between parties
all of whom claim through the client. Under the existing California law,
all nust claim through the client by testate or intestate succession; a
claim by inter vivos transaction is not within the exception. The Uniforn
Rule would change this to include inter vivos transactions within the
excepticn and the Commissicn approves thils change. Accepiing the rule

of non-survivorship when all parties claim through a client by testate or
intestate succession, the Commission can perceive no basis in logiec or
policy for refusing to have a like rule vhen cne or both parties claim
through such eclient by inter vivos transactiom.

The Favesdropper fxception. Let us suppose that a switchbeard

operator listens in on a confidentisl statement made by a clisent to his

lawyer in the course of a teslephone conversation. Or suppose the client
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mails a confidential letter and an interceptor steams the letter open and
reads it. Or suppose a wrongdoer bresks into and enters the lawyer's
office and steals the letter.

Under the so-called "Favesdropper bxcepticn,' the switchbcard operatcr,
the interceptor and the wrongdcer all could testify. We may have the
eavesdropper exception in Celifornias, but the Uniform Rule would abolish
it. The Commission approves the Unifcorm Fule provision (contained in
gsubdivision (2)(e) of the revised rule) which weuld permit the client to
prevent the switchboard operator, intercepior or wrongdoer Ifrom testifying
as to the communication., The elient who consults a lawyer is in dapger
of eavesdropping, bugging and other such forms of foul play. Eavesdropplng
is a real and proximete menace to clients. To encourage full disclosure
by the client to his attorney, the Commission believes that the client
shouwld not be required to run the risk of the switchboard operator,
interceptor or wrongdcer testifying as to the confidential communication.
Therefore, the Commission approves the Uniform Rule provision.

Joint Clients. Subdivision (7) of the revised rule states the

existing California lew znd the rule propecsed in URE paragraph (2)(e). The
Commission believes it is stated more clearly in the revised rule because
it avoids the possible contention that the exception applies only to a
communication "made by any of" the joint clients, leawing privileged the
communication made by the lawyer consulted. Alsc, it changes the theory

of the exception froz nonprivileged to unzble to claim the privilege.
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Revised 11/10/59
10/16/61

Note: This is Unifcrm Rule 27 as revised by the Law Revision Commissiorn.
The changes in the Uniform Rule (other thern the mere shifting of language
from one part of the rule tc ancther) are shown by underlined material for
new material and by bracketed and strike-out material for deletsd material.

RULE 27. PHYSICIAN-PATIENT FRIVILEGE.

(1) 4s used in this rule [;] :
(a) "Confidential cormunication between physician and patient” means
such information transmitted between physician and patient, including
information obtained by an examination of the patient, as is transmitted in
confidence and by a means which, sc far as the patient is aware, discleses
the information to no third persons other than those reasonably necessary
for the transmission of the information or the accomplishment of the purpose

for which 1t is transmitted.

(b) "Holder of the privilege” means (i) the patient when he is

competent, {ii) a guardian of the patient when the patient is incompetent

and {(iii) the personal representative of the patient if the patient iz

dead. [bhe-patieni-while-glive-and-nei-under-pusrdispship-sr-the-guardian

ey

sf-the-persen-of-an-thasapebenb-saticnt; -er-the-perssnal -representative~g
ef-c-deaecased-zabiernts |
{c) '"Patient® means & person who, for the [sele] purpose of securing

a diagnosis or preventive, palliative [;] cr curative treatment [;-sr-=s

dimpaesis-preliminary-te-suek-treatments] of his physical or mental condition,

consults a physiclan [;] or submits to an examination by a physician [#] .

28~
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(d) "Physician"” means a person authorized, or reasonably believed
by the patient to be authcrized, to practice medicine in [$ke] any state
or [jurisdistisp-in-whisk-the-cemsuliabicn-er-exeninaticn-takes- piases |

nation the law of which recognizes a privilege ageinst disclosure of

confidential communications between patient and physician.

(2) Subject tc Rule 37 and except as otherwise provided [y

paragraphs-{3d;-Lb3, L5 and-L6] a2] in this rule, a person, whether or

not a perty, has a privilege in z civil action or proceeding [ez-in-a

preseevutisn-fer-n-pisdemeancr | to refuse tc disclose, and to prevent a
witness from disclosing, a communicztion [3] if he claims the privilege
and the judge finds that:

(&) The communication was a confidential communicetion between
petient and physician [s] ; end

(b) The patient or the physician reascrably believed the communicetion
to be necessary or helpful to enadle the physician to make a diagnosis of
the condition of the patieni or to prescrite or render treatment therefor
[';1 2 and

{c) The witness (i} is the holder of the privilege or {ii) st the
time of the communication was the physicien or a person to whom disclosure
was made because reascnably necessary for the transmission of the communica-
tion or for the accomplishment of the purpose for which it was transmitted
or (iii) is any other perscn who obtained knowledge {er-sessessisr] of
the commmication [es-the-zesulb-ef-sr-ianssntisnal-bra saeh-af-the-pkyciesant
dusy~-sf-pendiselesure-by-the-phrsician-or-his-agont-cx-gervant] in the

course of its transmittal between the patient and the physician, or in a

manner not reascnsoly to be anticipated by the patient, or as a result
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of a breach of the physician~-patient relationship; and

(d) The claimant is {i) the holder of the privilege or {ii) a person

who is authorized to claim <he privilege [fer-hiz] by the holder of the

privilege or (iii) the pbysicizn ab the time of the ccnfidential ccmmunication,

who, except as ctherwise provided in this rule, unless there is no holder

of the privilege in existence, shall ciaim the privilege under this rule

for the patient unless otherwise instructed by the nolder of the privilege

or his representative.

{3) There is no privilege under this rule as to any relevant
communication between the patient and his physician [£22] upon an issue
of the patient's condition in:

(2) An action or proceeding to commit him or otherwise place him or

his property, or both, under the control of another or others because of his

alleged mental [énesmpeiense] or physical conditicn. [s-~er-im]

{(b) An action or procceedirg in which the patient seeks to establish

kis competence, [ew-im]

(c) An action or proceeding to recover dzmages cn account of conduct

of the patient which constitutes a felony. [eriminel-effense-sther-then-s
risdemeansry-cx )

(4) There is no privilege under this rule as tc any relevant

ccmmunication tetween the patient and his phvesician upon:

(a) [fs3-mper] An issue as to the validity of a document as a will
of the patient. [;-ez-fed-upen]
{b) An issue between parties claimirg by testate or intestate

succession or inter vives transaction from a [deeeased] patient.
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[£43] (5) There is no privilege under this rule in an action cr

proceeding, including an action btrought under Section 376 or 377 of the

Code of Civil Procedure, in which the condition of the patient is an element

or facter of the claim, or ccunter cleim, cross-complaint or affirmative

defense, of the patient or of any party claiming through or under the
patient or claiming as & beneficlary of the patient through a contract
to which the patient is or was a party.

[£53] (6) There is no privilege under this rule ss to information
vhich the physician or the patient is required to report to a public

official or as to information regquired tc be recorded in & public office

[-] unless the statuite, charter, ordinance, administrative regulation or
F) 2 X 3

other provision reguiring the report or record specifically provides that

the informaticn shell not be disclosed.

[£€3] (7) Ho person has a privilege under this rule if the judge
finds that [suffiecienb-evidensey-ncide-frcm-the-copmunienticn-has-baen
intrsdueed-te-warrank-s-findieg-tkat ] the services of the physician were
sought or obtained to enable or aid anycne to ccmmit or to plan to commit
a crime or a tert [;] or to escape detection or apprehension aiter the
commission of a crime or a Lert.

[{?}--A—@févéaege—gaéef-th& -FHIe~a5~HE~a-eeERERETeasisR~%8B
Lerminased-if-the-judpe-firds-that-apy-persci-while-a-helder-af-5Ra
privilege-hps-csansed-tha-shysisiap-or-any-agent-er-servant- -gf -She-ghrsteisn

te-besbify-iz-any-asbion-te-gny-mather-sf-vkien-the-paysieian-or-ais-agens
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Revised 9/15/59
11/10/59
1¢/16/61

RULE 27 (PHYSICIAN-PATIERT PRIVILEGE) A3 RSVISED EY THE COMMISSION

It is the purpose of this memcrardum to explain Uniform Rule 27,

relating to the physician~patient privilege, as revised by the Commission.

DEFINITIONS
Arrangement. The definiticns have been arranged in alphabetlcal
order.

Definition of "holder of the privilege." The definition of

"holder of the privilege” contained in the Uniform Rule has been rephrased
in the revised rule to conform to the similar definition in revised
Rule 26. Note that under this definition, a guardian of the patient
is the holder of the privilege if the patient is incompetent. This

differs from the Uniform Rule which makes the guardiazn of the person of

the patient the holder of the privilege. TUnder the revised definition,
if the patient has a separate guardian of his estate arnd a separate
guardian of his perscon, either guardian can claim the privilege.

An incompetent patient becomes the holder of the privilege when
he becomes competent.

The personal representative of the patient is the holder of the
privilege when the patient is dead. He may claim the priviiege on behalf
of the deceased patient. This may be a change in the existing California

law, Under the Californiz law, the privilege may survive the death of the
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patient in scme cases and no one can waive it on behalf of the patient.
If this is the existing California law, the Commission believes that the
Uniform Rule provision (which in effect prcvides that the evidence is
admissible unless the person designated in the Uniform Rule clairs the
privilege} is a desirable change.

This definition of "holder of the privilege" should be considered
with reference to subparagraphs (c) and (d) of sutdivisicn (2) of the
revised rule {specifying who can claim the privilege) and Rule 37 {relating
to waiver of the privilege).

Befinition of "patient.” Two unnecessary commas have been deleted

from the Uniform Rule.
The Commission disapproves the requirement of the Uniform Rule that

the patient must consult the physician for the sole purpose of treatment or

diagnosis preliminary to treatment in order to be within the privilege.

Since trestment does not always folilow diagnosis, the Commission believes
the limitation of diagnosis "preliminary to treatment" is undesirable.
Also, inclusion of the limitation "scle" with respect to the purpose of
the consultation places undue emphasis upon a collateral matter.

Definition of "physician." A necessary comma hes teen inserted after

the words "person authorized.” Compare with Uniform Rule 26(3){c).

The Commission approves the provision of the Uniform Rule which
defines "physician"” to include a person "reasorably Lelieved by the patient
to be suthorized” to practice medicine. If we are to recognize this
privilege, we should be willing to protect patients from reasonslle
mistakes as to unlicensed practitioners. However, the Ccumission favors

a substantive definition similar to that in revised Rule 26(1}{d) since
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this state should recognize a privilege cnly where simllarly recognized

in ancther jurisdicticn.
GENERAL, RULE

The substance of the “general rule' is set out in the revised rule
as subdivision (2).

The following modifilcations of the Uniform Eule have been made in
the revised rule:

(1} The "general rule" has specifically been msde subject to Rule 37
(waiver) and paragraph {7) of Uniform Rule &7 has been omitted as
unnecessary. Meking the general rule subject to Rule 37 conforms to the
language of Rule 26 (attorney-client privilege) and mzkes it clear that
rule 37 is applicable.

(2) The language of the intrcductory exception to the Uniform Rule
bhas been revised to delete the unnecessary references to specific
paragraphs of the rule,

(3} Under the revised rule, the privilege is spplicakle only in civil
actions and proceedings. The Commission rejects that porticn of the Uniform
Rule that extends the vrivilege to a prosecuticn for a risdemeanor. The
existing California stetute restricts the rprivilege to @ civil action-or
proceeding and the Cormission is unawars of any criticism of the existing
statute., In addition, if the privilege 1s zpplicable in a trial on a
migdemeanor charge-but not applicable in a trial on a felony charge, it
would be pcssible for the prosecutsr in scme instances to prosecute for a
felony in order to make the physician-patient privilege not applicable. A

rule of evidence should not be a significant factor in determining whether
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an Beeused is to he prosecubled for = misdemeancr or a felony.

(L) Subparagraph {iii) of parsgraph (c) in subdivision (2) of the
revised rule abolishes the eevesdropper exception. This change makes
Rule 27 econform to Rule 26 in this regard.

(5) Subtparagraph (d) of paragraph (2) of the Unifcrm Rule has been
revised to conform to Uniform Rule 26 insofar as who mey claim the
privilege is concerned. This revision directs the physician to claim
the privilege on behalf of the patient unless otherwise instructed, unless
there is no hclder of the privilege in existence., The Ccmmission believes
that in this case the Uniform Rule is not clear but that the Uniform Rule
might be construed to mean that the physician is a person "authorized

to claim the privilege for" the holder of the privilege.
EXCEPTIONS

The revised rule incorporates the substance of the exceptions
provided in the Uniform Rule with the following modifications and additiors;

(1) The exceptions have been rephrased and tsbulated to improve
readability.

{2) The exception provided in subdivision (3)(a) is broader than
the Uniform Rule and will cover not only ccmmitments of mentally 111
persons, mentally deficient persons and other similar persons, but will
also cover such cases as the appointment of a conservetor under Frobate
Code § 1751. 1In these cases, the Cormission believes the privilege should
nct apply.

(3) The provision of the Uniform Rule that there is no privilege

in an action to recover damagas on account of conduct of the patient which
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constitutes a crimirnal offense cther than a misdemeanor has been rephrased
but not changed in substance. Although the revised rule denies the
physician-patient privilege ir a prosecuticn for a misdemeanor, the
Commission does not believe that the petient should be denied his

privilege in a civil actiocn or proceeding against him for damages on

account of conduct which it is alleged constituted a misdemeancr.

(4) The Uniform Rule provides that there is no privilege upon an
issue between parties claiming by testate or intestate succession from
a deceased patient. The Commissicn has extended this exception to
inelude algo inter vivos transactions and has deleted reference to
"Jeceased" to conform to this change. This revision is ccnsistent with
Uniform Rule 26(2}{v).

{5) The Uniform Rule provides that there is rnc privilege in an
action in which the claim of the patient is an element or factor of the
claim "or defense” cf the patient. The revised rule does not extend the
patient-litigant exception this far but instead provides that the
privilege does not exist in an action or proceeding in which the condition
of the patient is an element or factor of the claim "or counter claim,
cross-complaint or affirmetive defense" of the patient. The Commission's
peviged rule will protect the patient in the foilowing case.

Divorced husband {F) brings a proceeding ageinst his ex-wife (D)

to gain custody of child. The basis of P's claim is that D

is a sexusl deviate. D denies such deviation. In order to

establish hig c¢laim I calls psychietrist whe is treating D.

Under ths Uniforrm Rule it sppears that D's objection to the

psychiatrist's testimony would be overruled; but the contrary

is the case under the revised rule.

The Commission does not believe that a plaintiff should be thus

empowered to deprive a defendant of the privilege merely by virtue of

bringing the action cr proceeding.
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{(6) The revised rule provides that there is no privilege in an
action brought under Secticn 377 of the Ccde of Civil Procedure (Wrongful
Death Statute}. The Uniform Rule does not contain this provision. Under
the existing Califcrnia statute, a person authorized to bring a wrongful
death acticn may consent to the testimony bty the physician. There is no
logical reason why the rules of evidence should be different as far as
testimony by the physician is concerned in a case where the patient brings
the action and the case where a wrongful death action is brought. Under
the Uniform Rute and under the revised rule, 1f the patient brings the
action, the condition of the patient is an element of the cleim and no
privilege exists. The revised rule makes the game rule applicable in
wrongful death cases.

The revised rule provides that there is no privilege in an action
brought under Section 376 of the Code of Civil Procedure {(parent's action
for injury to child). 1In this case, as in the wrongful death statute,
the same rule of evidence should apply when the parent brings the action
as epplies when the child is the plaintiif.

(7} The provigion of the Uniform Rule providing that the privilege
deoes not apply as to information required by statute to be reported to a
public officer or recorded in a public office has been extended to Include
information required by "charter, ordinance, sdministrative regulations
or other provisions.” The privilege should not apply where the information
is public, whether it is reported or filed pursuant to a statute or an
ordinance, charter, regulation or cother provision.

(8} A necessary comme has been inserted and an unnecessary comme

has been deleted from paragraph (6) of the Uniform Rule (subdivision {7)
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of the revised rule). The Comaissicn approves the provisicn of the
Uniform Rule which makes the privilege not applicable where the services
of the physician were scught or obtained to enable cr aid anycne Lo
commit or plan to commit a crime or a tort or to escape detection or
apprehension after the ccrmissicn of a crime or a tort. The Commission
does not believe that this provision will impose any undue difficulty for
a patient consulting with his phkysician. The Commission btelieves that
the contrary is true, for example, in the case cf the lawyer-client
relationship. Ccnsequently, the Commissica heg limited this exception
to crime or Traud in Rule 26 as far =s the lawyer-client privilege is
concerned but has adopted the Uniform Ruls in the case of the physicien-
patient privilege.

The Uniform Rule requires ihat the judge must find that sufficient

evidence, mside from the communication, hes been intrcduced to warrant a

finding that the services of the physician were sought or cbtained to
enable or aid anyone to plan to commit a crime cr a tort, or to escape
detection or apprehension after the commission of a crime or a tort."”

The Commission hag not retained this regquirement that as 3 foundation for
the admission of such evidence there must be a primz facie showing of
criminal or tortious activities. There is little case or text authority
in support of the rfoundation requirement and such authority as there is
fails to make a case in support of the requirement. The Cormission believes
that thne foundation requirement is toc stringent, particularly because of
the deletion of the eavesdropper exception, and prefers that the question
{as to whether the services of the physician were sought or chtained to

enable or aid anyone in a crime or tort) be left tc the judge for

revised 1/14/63 -38-
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determinaticn under the provicions of Uniform Rule 8.

(9) Paragraeph (7) of the Uniform Rule has peen deleted., This
paragraph is not necessary since the same matter is covered by Rule 27.
Rule 27 has been made subject to Rule 37 in the revised rule by a

specific provision in revised Rule z7{2).
FAVESIROPI'FR EXCEFTION

Uniform Rule 27 does oot abolish the eovesdropper exception so
far as the physiclan-patient privilege is concerned. Although this
excepticn is a traditioral cne, the Commissicn dees nos believe that it
1s worthy of retention. The same reasons that Justify abolishing this

exception in she case of the lawyer-client privilege apply here,

revised 1/14/63 -39
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Hote: This is & rule that dees aot zppesr ia the Uniform Jules of
Evidencs s recommended by the Commissicners on Uniform State Lews.  The
Law Revision Commission at its Cctober, 1961, mseting decided to include
the following rule smong the URC privilege rules.

RULE 27.1 PSYCHCTHERAPIST-PATTIENT PRIVIZEGH

(1) As used in this rule:

(=) '"Cenfidentizl communicebicn between paticent ond psychotherapist”
means such informaticn transmitted betwsen psychotherapist and patient,
including information obtained bty an exzminaticn of the pavient, as is
Lrenspitited in cconfidence and @y a2 means which, so for os the patient is
avere, discleses the informetion to no fhird persons other than those
reascnzbly necesszry for the tronsmission cf the Information or the accom~
plishment of the purposse for which it is transmitted.

(b) "Holder of the yrivilege’ mesns {i) the patient when he is
competent, {ii) a guardier of the patient when the patient is incompetent
and {iii) the personal representative of the pztient if the patient is dead.

(¢) '"Patient” means a person who consulis o psychotherapist for
the purpose of securing preventive, pellistive or curative ireatment, or
diagneosis preliminery to such trestment, of a mental or emovional condition.

(a} "Psychotherspist" means (i) = persorn authorized, or reasornably
believed by the patient ito be authcrized, teo practice rmedicine in the state
or iurisdiction in which the consulsation tskes place, (ii) when the
consuitation takes place in this sizte, a perscn certifisd as a psychologist
wnder Chapter 6.6 (commencing with Section 25C0) of Division 2 cf the

Buginess znd Frofessicns Coce, or (121} when the consuliztion tekes place
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in angther state or Jjurisdiction, a person licensed or certified ae =
psychologist in such state or jurisdiction if the requirerents for
obtaining a license or certificaie iz such state or jurisdiction are
substantially the same as under Article 4 {(commencing with Secticn 2940) of
Chapter 6.6 of Divisicn 2 of the Business and Professicng Code.

()} Subject to Rule 37 =nd except a8 ciherwise provided in this rule,
a persocn, whether or not a party, has a privilege to refuse to disclose,
and tc prevenst another from disclosing, = communication if he claims
the privilege and the judge Tirds that:

(2) The communication was a confidential cormmunication between
patilent and psychotherapist; and

(b) The patient cr the psychctherspist reascnzbly telieved the
communication tc be necessary cr helpful to enable the psychotherspist
to make a diagnogis of the mental or emotional ccondition of the patient
or Lo prescribe or render treatment therefor; and

(2} The claiment is (i) %+he holéer of the pri-ilege or (ii} a
perscn who is authorized to clalm the privilege by the holder of the privileg:
or (i1i) the psychotherapist ot the time of the confidenticl communication,
who, excopt @s otherwisc provided in this rule, ualcss there is no holder of
the privilege ir existence, shall clzim the privilege under this rule for the
patient unless otherwise irpsirucited by the holder of the privileges or
his representative.

(3) There is no privilege undjer this rule:

{a) 1If the psychotherapist is appointed to net as psychotherapist
Tor the patient by order cf a court.

{(b) In an zction or a vroceeding in whick fthe patient seeks to

establish his competence.
i Rule 27.1



{¢) As to a communication relevant to an issue as to the validity
of a document as g will of the potlcat.

(d) As to & ocmmunication rclevant to an 1ssue betveen parties
elaining ty -testate or intcstate succession or inter vivos trausactic-
from o deseased patient.

(e) In an action or proceeding, including an action brought under
Section 376 or 37T of the Ccde of Civil Procedure, in which the mental
or emocbicnal condition of the patient is an element or factor of the claim,
or counter claim, cross-complaint or affirmative defense, of the patient
or of any party claiming through or under the patient or claiming &s a
beneficiary of the patient through a contract to which the patient is or
was a party.

(£) If the judge finds that the serviees of the psychotherapist
were pought or obtained to enable or aid anyone to comult or plan %o comm. ..
a crime or tort or to escape detection or apprehension after the commission
of a crime or a tort.

[{(g) As to informetion which the psychotherapist or the patient is
regquired to report to & public offieial or as to information required
to be recorded in a public office unless the statute, charter, ordinance,
administrative regulation or other gprovision requiring the report or

record specifically provides that the information shall not be disclosed '
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RULE 27.1 (PSYCHOTHERAPIST-PATIENT PRIVILEGE)} COMMENTS

It is the purpose of these corments to explain Rule 27.1, relating
to the_psychotherapist:patieﬁt priviiege, eB propcsed to be added to the
Uniform Rules by the Commission.

Rule 27.1 is based on Uniform Rule 27, relating to the physiclan-
patient privilege, as revised by the Commission. There are, however,
some important differences between the two rules. The similarities and
differences are discussed in some detail below.

DEfINITIONS

Confidential communication. As under Rule 27, the privilege under

Rule 27.1 attaches only if the judge finds that the commnication was a
"confidential communication.”

Holder of the privilege. As under Rule 27, the "holder" of the

privilege 1s the patient or his representative. As under Rule 27, the
guardian of an incompetent patient is the "holder of the privilege", and
the personal representative of the patient may claim the privilege if the
patient is dead. A similar provision is contained in Rule 27.

Patient. The definition of patient is drawn from the definition of
"patient" that appears in Rule 27. Under revised Rule 27, however, the
privilege attaches even though the patient consulted the physician for
purposes of diagnosis only. To asccomplish this, the Commission struck the
words "or a diagnosis preliminary to such treatment” from Rule 27. The
words appear in Rule 27.1 because, under the Commission’s directives, this
privilege will attach only where the psychotherapist is consulted for
treatiment or for diagnosis preliminary to treatment.

Psychotherapist. '"Psychotherapist” is defined as a person licensed to

practice medicine or & certified psychologist. Because of the shadowy line
_l|.3_ #27 . l



between organic and psychoscmatic iliress, the Commission did not believe
that the psychotherapist-patient privilege should be limited to commnica~
tiong with those medical doctors who hold themselves out as specialists in
the field, i.e., psychiatrists. The priviiege extends to psychotherapeutic
treatment given by other physicians since it is probable that disclosure in
the first instance will often be made to & family physician in order for
him to determine the nature of the ailment requiring specialized treatment.
Because of the general refersnce to persons authorized to practice
medicine, it is unnecessary to mention psychiatrists specifically for they
are included in the term "person authorized . . . to practice medicine.”
The definition does not require that the psychotheraplst who purports
to be the mediecal doctor actuzlly be authorized to practice medicine; it
is sufficient if the person purporting to be a medical doctor is reasonably
believed by the patient to be authorized to practice medicine. This
follows the definition of "physician®” in Rule 27. However, reascnable

belief by the patient that a psychologist is licensed or certified is not

sufficient. This is a departure from the general scheme of the Uniform
Rules which protect patients from reasonable mistakes as to unlicensed
practitioners. However, practical considerations require this departure.
There are many persons who are not licensed as psychologists--psaychcmetris’s=,
hypnotists, grapho-analysts, marriage counsellors, bar tenders, barbers,
roommates, etc.--who purport to render psychotherapeutic aid. Extending

the privilege beyond certified psychologists would create virtually
insurmountable problems in attempting to draft a meaningful definition of

a psychotherapist. Hence, the patient who sheks psychotherapy 1s fully
protected against unlicensed practitioners only if he consults a person

purporting to be a psychiatrist or a mediecal dector. Under Rule 27.1, the
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patlent will run the risk that s person purporting to be a paychologist
is pot licensed or certified as such if he consults any person other than a
medical doctor.

The definition of "psychotherapist" in Rule 27.1 extends the privilege
to psychologists who are not covered by the existing California Law relating
to pesychologists. The existing Californila privilege is apparently limited
to peychologists certified under Chapter ©.6 (commencing with Section 2900)
of Ddvision 2 of the Business znd Professions Cocde. Under Rule 27.1, on
the other hand, the privilege will exist where the psychologist is licensed
or certified in another state or Jurisdiction.

GENERAL RULE

Actions in Which Applicable. FRule 27.1 applies in all actions and

proceedings cxcept restoration to capacity proceedings. This is a significent
departure from the scheme of Rule 27 as revised by the Commission. Rule 27
applies only to eivil actions in proceedings.

The Eavesdropper Doctrine. Rule 27.1 will provide protection agains®

the interceptor, intermeddler and eavesdropper. Rule 27 as revised by the
Commission provides similar protection.

Walver. Rule 27.1 is made subject to Rule 37, relating to waiver.
Of course, many patients in psychotherapy will not have the mental competence
to make an intelligent waiver of the privilege. But Rule 37 provides that
the right to claim a privilege may be walved by the holder of the privilege.
As Rule 27.1 defines the holder of the privilege as the patient when he is
competent, a guardlan of the patient when he is incompetent, and the personal
representative of the patient if he is dead, assurance 1s provided that any

waliver of privilege under this Rule will be made by a person competent to
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do s0. The same schere 1s used in Rule 27 as revised by the Commission.

Psychotherapist Claiming Privilege. Rule 27.1 permits the psycho-

therapist to claim the privilege for his peatient if the privilege has not
been waived, the patient is living and no cne else claims the privilege.
Rule 27 as revised by the Commissicon contains a similar provision.
EXCEPTIONS

Many of the exceptions are the same as exceptions to the physician-
patient privilege appearing in Rule 27 end are included in this Rule for
the same reasons that they appear in Rule 27.

Court-appointed psychotherapists. The exception provided in

subdivision {3)(a) has becn provided so that the courts may obtain necessary
information in commitment proceedings. In commitment proceedings, the
privilege will apply to the patient's ocwn doctors but will not apply to
those appointed by the court. On the other hard, in an action in which

the patient seeks tc establish his capacity or competence, the privil-,

does not apply for In such a proceeding the patient himself has placed

the very matter in issue to which the privilege relates. In a restoration-
to-capacity proceeding, the patient should rnot be able to silence by use of
the privilege the psychctherspists whe have been treating him in the
hospital to which he has been cormitted.

Successors. The physicizn-patient privilege provided by Rule 27 does
not apply upon an issue between parties claiming by inter-vivos transaction
from & patient. Under Rule 27 as revised by the Commission, it is not
essential that the patient be deceassd. On the other hand, the exception
provided in subdivislon {3}{d] of Rule 27.1 only extends to an lssue

between parties claiming by inter-vivos transaction from a deceased patien”

s
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To this extent, the privilege provided by Rule 27.1 is even broader than
the lawyer-client privilege, for Rule 2€ does not require that the client
be deceased before the exception provided in subdivision {(6)(a) to apply.

Matters required to be reported. The exception contained in subdivision

(3)(g) was not approved by the Ccmmission. It was considered and action
deferred pending a further report from the staff upon the extent to which
psychiatrists are required to report. A similar exception appears in

Rule 27, relating tc the physician-patient privilege.

b= #27.1



VLRI T

Revised 11/9/59
(10/1/59)

Note: This is Uniform Pule 28 as revised by the Law Revision
Commission. Seze attached explanation of this revised rule. The changes
in the Uniform Fule {other than the mere shifting of larguage from one
pert of the rule to another) are shown by underlined material for new
material and by bracketed and gtrike oui material “for desleted material.

FULE 28. MARTTAL PRIVIIEGE FCR COWFIDENTIAL CCOMMUNICATIONS.

(1} Subdest to rule 37 and excep’ as otherwise provided in
[parezrepns-{2)-aud-£3)-0£] this rule, [zl either spouse [whe-irememidsed
49-the-other-she-informpbion-vai eh-2onstisusos-sie-eonmanicadiensy ] has a

privilege during the marital relationship and efteryards which he may claim,

whether or not he is a party tc the actlon or proceeding, to refuse to
disclose and to prevent the other spouse from disclosing commmications found
by the judge to have been had or made in confidence between them while husband
and wife.

(2) Subject to rule 37 and except as otherwise provided in para-

graphs {3) and (U4) of this rule, a [The-otker-spsuse-ei-the] guordien of an

incompetent spouse may clairm the privilege on behalf of [ske] that spouse.
[having-the-privileges |

(3} Neither spouse may claim [seek] the privilege under parasgrath

(1) of this section in:

{a) {2=] An =ction or wroceeding by one spouse ggainst the other

spousg; [s-ex-{Bl-in-ma-aciten- Jor-demases-fer-tho-alicnadion~af-she~pifeetier
gf-the-pshery-ar-for-srimsral-converseiiss -w1wz~ene-e_k81--ﬂr]

(b) [fed-2s] A criminsl action or proceeding in which one of them

is charged with {i) a crime agalnst the person or property of the other or of

a child of either, or (ii) a crime szainst the person or property of a third

14/€3 g
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person committed in the course of commitiing = crime against the other, or

(i1i) pigamy or adultery, or (iv) desertion of ithe other or of a child cf

either. —er-fdi-4a]
(¢) A criminal acticn or proceeding in which the accused offers

evidence of s cormuuication between him and his spouse. (y-ex-fedl

{a) An action or proceeding to commit either spouse or otherwise

place him or his property, cr botn, under vhe control of anothier or others

because of his slleged mentai or phycical condition.

{e) An action or vroceeding ir which a spovse seeks to eptablish

his competence.

(%) Weither spouse may claim the privilepe under paragraph {1)

of this section if the judge finds that [sufficient-evidence;-aside-frem-ihe

copEmas eatisny-has-bees- tptradiced-e-varyenti-e-Fizding-sh ket ] the communication

was made, in whole or in part, to eneble or aid anyone to commit or to plan

-

to commit & crime or [a-%$ex:] to perpetrate or plan to perpetrate a fraud.

[£3)--A-speuse-vke-werld-ethervice-tave-a-privitege-uader-thio-rude
hag-ne~suek-prividege-if-tho-Judge-finds~-thas-Ee-or-tke-ailer -gpouse-while

fhe-hatder-af-the-priviitegs-Tanidfied-o¥r-cansed-enstlerta-Sesszfy-4p-a5

a25ioR- 8- any- cazmuAication hetveen-she~-spouses-—upon- the-Same- subjees-Basser
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Revisad 11/9/59
RULE 28 (MARITAL PRIVILEGE FOR COWFIDENTIAL CCMMUNICATTIONS)

AS REVISED ZY THE COMMISSION

It is tne purpose of this memorandum to explain Uniform Rule 238,
relating to the merital privilege for confidential communications, as revised

by the Comrission.

THE RJLE

Who may claim privilege. Under the Uniform Rule, erly the spouse who

trensmitted to the cther the informetion which constitutes the communication
(the communicating spouse ) can claim the privilege. The Ccrmission has not
accepted this unilateral visw, but prefers the bilateral view that both spouses
are the holders of the privilege and that either spouse may claim it. The
Cormmiseion wants to provide more substantial encouragement fo the exchange of
marital confideneces than is afforded under the Uniform Rules of Evidence.

Under the revised rule, & guardien of an incompetent spouse may claim
w1e privilege on behalf of that spouse. However, when a spouse is desd no one
can claim the privileze for him and the privilege, if it is to be claimed at
all, can be claimed only by or on behalf of tha surviving spouse.

The Cormission believes that one spouse should not be able to waive
the privilege over the cbjection of the other spouse. However, this matter is
not dealt with in this rule, but will be dezlt with in rule 37.

Post-coverture privilege. Under the existing California law, a

post-coverture privilege exists so far as the marital privilege for con-

fidential communications is concernsd. The Unifcorm Rule, however
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would restrict the existence of the privileze tg the itime the marital
relationship exists end no privilege would exist after the marriage

ig terminated by death or divorce. Tho Comwission prefers the existing
California law and rejects the portion of tae Uniform Rule that would

abelish the post-coverture privilegs. Iy reioining oo post-aoverturs

rule we prevent, for example, & divorced wife forsing e hustand to "Luy”

her silence as ¢ bDusiness and other transccoticns hie toid her zbout in
confidence during the mariltal relaticnship. Irn addition, the CJommissicn
recognizes, Tor example, thai a husband mighit be unwilling to exchange
merital confidences I ke knew thet his wife cculd be Torced over her
objections to disclose those confiderces after his death.

Scope of privileze. The Commissicn notes that the privilege

relates only to testimony oy a spouss. 1o proteciion is vrovided
against eavesdroppers. [urtherncre, for exanple, = spouse car disclose
the contents of the communicztion to a third person who may then appear

as 2 witness. The Commission hes mecernted this portion of the Uniform Rule.

EXCEFTICNS

Alienation of affections; criminal conversation. A4n exception

is stated in the Uniform Rule that the privilege does not apply in an
action for damages for the zalienation of the affections of the othexr
spouse or for criminal conversziicn with the cther spouse. This exception
has been omitted from the revised ruwie because Civil Code § 43.5 abclishes

these actions in Colifornia.

Pamily cyims. The Comxission spproves the "family crime”

1/147R% “B1-
/1476 51 -

[

i



exception in peragraph (3)(%) of the revised rule whick extends the
present California lew to include bigarny, adultery and desertion within
this exception. The Commissicn agrees that toe privilege should not
apply in case of bigamy, adultery or desertion.

Guardianskip or commitment proceedings. In paragraph (3)(a)

and {3) of the revised rule, the Commigsion has provided an additional
excention -- wne thet is not provided in the Uniferm Rule but is
recoznized in the California statute. This exception provides that there
ig no privilege in =n action or procesding Yo comrit either spouse or
otherwise place a spouse or nis property, or both, under the control of

another or others because of his alleged mentzl or physical condition.

proceeding in which a

Furthermore, there is no privilege in an aciion or
spouse seeks o establish his competence. L scmewhat similar exception is
recognized in our wrasent statute and, 285 a matter of policy, in the czse
where the exception applies, the Cormissioa believes that the evidence should
not be privileged. T1nder the language of the revisad rule, ihe sxcepiicn
will apply, for exampie, to commitment proceedings for mentally ill

persons amnd amentally deficient persons. It will also apply tc suck
proceedings as conservaborship nroceecliugs.

Crime or fravd. In parszgraph (L) of the revised rvle an

exception is stated that the privilege does ot apply where the Judge
finds that the comminication was made, in whole or in par:, to enable or
aid anyone to commit or to plan te commit a crize or to perpetrate or
plen to perpetrate a frauwd. Towever, the Uniform Rule would extend this
exception to bar the priviiege in casz of aany comminication with a view

toward the commission of any tort. The Commissicen has aot adopied this
LV



o

extension of the scope of the excepticn. BPBecause of the wide variety of
torts and the techunicel nsture of many torts, Lie Commission believes that
to extend the exception wo incluce all torts would tend to discourage spouses
from exchanging confidences eand would cpen un too larze an area of nullifica-
tion of the privilege.

The Uniform Rule requires that the judge must find that sufficient

evidence, aside from the commmniceticn; has been intreoduced to warrant a

finding that the communication was in aid of e crime or frauwd. The Commis-

sion has not retained this requirement shat as a foundation for the admission
of such evidence there must be = prima facie showing of criminal or frauduient
activities. There is little case or text authority in support of the founda-
tion requirement and such authority as there is fails to maxe a cese in
support of the requirement. The Commission believes that the foundation
requirement is too stringent and prefers that the guestion (as to whether

the commnicetion was in aid of a crime or fraud) be left to the judge for

determination under the provisions of Uniform Rute 8,

TERMINATION OF PRIVILEGE
Since the revised rule gives each spouse the right to claim the

rivilege, paragraph of the Uniform Fule is no lounger appropriate and
P P ¥ P

has been omitted from the revised rule. Hote, however, thes paragraph {3)(e¢)

of the revised rule provides a somewhat similar provision as far as criminal
actions ahd proceedings are concoeraed.
The question of when the nrivilegz under the revised rule is

terminated is one that will ve dealt with under Uniform Rule 37.
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EFFECT OF ADOPTION CF RULE 28 AS REVISED ¥ RULE 23(2)

Paragraph (2) of Urniform Rule 23, relatiaz to the special marital
privilege of an accused in & criminal case, hecomes unnecessary because the
Cormission has modified Uniform Rule =8 to give the substantially same

privilege as was given under Urniform Rule 23(2) &

]

a spouse in all cages --
the right to prevent the other spouse from festifying when the other spouse is
the comrmunicating spouse and the existsnce of the privilege after the termina-
tion of the marriage. The Ceommission has, consequently, deleted subsection

{2} of Uniform Rule 23.

e
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Revised 12/1/59, 8/1k/61

Hote: This iz Uniform Ruls 29 s rayiged Ty the Law Revision
Commission. See attached ewxplanation of this revised rule. The changes
in the Uniform Rule (otier than the mere shifting of language from one
part of the rule to ancther ) are shown Ty underiined material for new
meterial and by bracketed and strike cut wmateriel for deleted material.

RULE 29, rRIEST-PENITENT FRIVILEGE,

(1) As used In this »ule [5] :
{2} "Penitent" means a person {werber-92-2-chureh-op-veligious
éeaeminatiea—ef—ey"aaéaa%éea] who hes made a penitential comunication to
a priest. [trerasts ]
() "Feritential communication' reans a confession of culpabie
coaduct made gecretly and in confidence by = penitent to a priest in the

course of discipline or practice of the church or religious dencmination

or organizgtion of which the (sepitens ! priest is a nember, whether or

not the penitent is a member of the priest’s church, dercminzticn ar

organization.

(c¢) “'Priest” means a priest, clergvmarn, minister of the gospel

h

or other officer of = church or of & reiigicus deancminaticn or crganization,
whe ir the covrse of its discipline or praciice is authorized or accustcmed
to hear, and has a duby to keep secrei, wpenitentlal commmicaticns made

to hinm. [by-meﬁéefs-eﬁ-his—eky“eh;—éeaesiﬁﬁééeﬁ—ar-e?ganéza%éeag]

(2) Subject to rulz 37, a perscn, whether or not a party, has a

privilege to refuse to disclose, and to yrsvernt a witness from disclosing,
= communicsticn if he claims the privilege and the judge finds that:

{a) The commmication was a penitential communication; [arad]

(b) The wiiness is the penitent or the priest; [;] and

(¢c) The claimant is the pealtent [s] or is the priest maling the

IR ] CEha £ oo st Aanan oo . .
claiz on behall of an absiant or deceasst oy incampetent penitent.
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RULE £2 (PRIEST-PENITENT FRIVILZGE)

It is the purpose of this memorandus tc explain Uniform Rule 29,

relating to the priest-penitent priviiegs, as revised by the Commission.

DEFINITIONRS
Arrangement. The definitions have Leen arranged in alphebetical
crder.

Keguirement that penitent e nember of church. The Commission

has revised the definitions so that the peniient need not be 2 member of

the church of which the priesi Is a member.

GENERAL RULE
Waiver. The Uniform Hule has besn made specifically subject to
Rule 37 relating to waiver.

Death or incompetency of penitent. The rule has bezen clarified

by inserting “or deceased or incompetent” before "penitent" in paragraph
(2} (e} of the revised rule. A deceased or incompetent penitent might be
congidered to be an "absent” penitent for the purpcses of the Uniform Rule,
but this change has been meade to resolve the ambiguity in the Uniform Rule.

Priest claiming privilege. The priest can elaim the privilege for

an absent or deceased or incompetent penitent. However, it is noted that the
priest need not claim the privilege cn behalf of the sbsent or deceassdor in-
cempetent penitent and might, in an expropriate case, not claim the priviiege.

For exsmple, if a murderer had confessed the erime to a priest and has since

AL 429



@¢ied and ar inngcerd man has been condemned to death for the murder, the
priest might under the circumstances decide aot to claim the priviiege for
the deceasad murderer and instead pive the evidence oa behald of the innocent

mar.
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FRHIBIT I

PULE 3C¢. RELIGIOUS BELIEF.
Every persorn Las a privilege to refuse to disclose his theological
opinion or reiigious belief uniess nis adherence or nop-adherence to such an

opinion or belief is material to an issue in the action or proceeding other

than that of his credibiiity as a witness

Hote: The Coxmission approves this rule. Although the Commission
is unaware of any Californiz cases recognizing this privilege, the Commission

believes that if we do nov now have the privilege we should have it.

ROIE 31. PCLITICAL VOTE.
Every person has a privilege to refuse to discloce the Tenor af
his vote at & political election unless the judge Iinds that the vote was

cast illegally.

Hote: The Commission approves this rule. Although the Commission
is unaware of any California cases reccgnizing this privilege, it seems
probable that the California courts would recognize the privilege if the
occasion for doing so presentad itself. The rule iz considered necessary

to protect the secrecy of the ballot.

FULE 32. TRADE SIZCEET.
The owner of a trade secret has a privilege, which may be claimed

by him or his agent or employee, to refuse tc disclose ihe secret and to
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prevent other persons from disclosing it if the judse finds that the
allowance of the privilege will not tend to conceel fraud or otherwise work

injustice.

Note: The Commission approves this rale., In our 1357 Discovery
Aot (CCP § 2019(b) ) we have at least an indirect recognition of the
existence in this state of this priviiege. The Commission approves ile
rrovision of the Uniform Pule that the privilege will be ailowed only if
the allowance of the privilege will not tend tc "conceal fraud or otherwise
work injustice." The Commission rscognizes that the limits of the privilege

are uncertain and will have tc be worked cuti throusgh judicial decisions.
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EXHIBIT I

FULE 33. SECRET OF 3TATE
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aes-spen-er-shereist
zhe-pubiie-geeuriiy-or-sonscrning-tke-military-or-gavpl-argaaization
er-piang-of-the-Ynited-Sintes;-or-a-Siaig-~er-Terridery;-or-corcerning
inzerpiiionas-retations.
(2)--A-witpess-Ras-a-privilege-te-refuse-to-diselsse-a-pasiesr-cn-
the-groard-tkat-i5-is-a-sesrsi-of - s3ade; ~And-evidence-of-she-gatter-4g
jzAdmissibley-unless-ike- judge-Finds-that-{ad-the-ratier-15-n83-A-
seeret-of-stade;-9x-L{h)-the-vhief-cfficer-of-ihe-depsripent -of- governmeat
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Adminiszering-she-subjest-gatier-vhick-the-seeres-e8Ecerns-kas-eonsented

the5-~dt-be-dicelipged-din-thp-aaiion.

Note: The Commission hkas disapproved the adoption of Uniform

Rule 33.

Comment: The Commission believes that adequate protectiorn for
8 secret of state is provided under Rule 34 (Official Information)

g8s reviged by the Commission.
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Reviszed 12/10/59
Revised 11/G/59
10/1/59
Note: This is Uhmiform Rule 3h os revised by the Law Hevision
Commission. See attacined explanatiorn of this revised rule. The chznges

in the Upiform Rule are showr by uwiderlinzd meterial for new material
and by bracketed and strike-cut waterizal for deleted material.

34, OFFICIAL TIFORMATICHN.

(1) As used in this rule [s] :

{a) "Official informaticn" means informstion not open or theretofore
officially disclosed to the putlic [relsting-ie-the-intevaai-affairs-eof

this-S4ate-ar-ef-vhe-Unikcd-Siates] acguired by a public officer or
g ¥ i

az-United-States ] in the course of

_lr

employee [effieial-sf-this-State-er-%

his duty [5] or transmitted from oue [sach-af

&

employee to ancther in the course of duty.

N

(p) "Public officer or employes’ includes a public cificer ov

employee of this State, a public officer cr employee of any county, city,

district, authority, agency or other pclitical subdivision

in this State and a public officer or employee of the United States.

{2}_Subject to fule 35, s witressz has a privilege to refuse to

dlsclose & matter on the ground that iv is official information, and
evidence of the matter is irafmissible, if tke julge finds that the
matter is official information [4 and that:

(a) Disclosure is forbidden by an Lot of the Congress of the
United Siates or 2 statute of this State [;] 5 or

{(b) [dizslasure-af-the-informabiok-in-the-asbien-will-pa-harnfus
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-goveramsntal -cagasiiy. | Disclosure of the information is against the
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{Rule 34)

puolic interest, afier = weighing of the recessity Tor preserving the .-

confidentiality of the information as compared Lo the necessity for

disclosure irn the irterest of Jusiice.
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Revised 12/1¢/59
Revised 11/9/59

16/1/59

It is the purpose of this memorandum to explairn Uniform Rule 34,
relasing to the privilege and iradmissibility of official information, as

reviged by the Ccommission.

DEFINITIONS

The definition of the Uniform Rule has been revised to make it
clear that a public officer or employece cf a local governmental unit in
California is a public officer or employee for the purposes of the ruie.
Under appropriate circumstances, the Commission believes that locel as
well as state cfficers zpnd employses sihould be within the priviiege.

The Commiseicn believes that information received by a "public
employee' should be within the scope of the rule to the same extent as
informstion received by a public officer.”

The words '"relating to the internal affairs of this State or of
the United States" heve been omitted as unnecessary in view of the revised

definition.
THE HJLE

The Uniform Rule provides that evidence of official inforrmation is
inadmissible if_the Judge finds that the disclosure of the information will
be harmful to the interests of the govermment of which the witness is an
officer in a pgovernmentsl capacity. The Ccoemission has substituted for
this provision one thet more clearly indicates the intent thet the jJudge
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(Rule 34%)
should weigh the consequences to the public of disclosure against tae
congequences to the iitigant of nondisclicsure znd shouid taen decide
which ig the mcore sericus. The Commissicn recognizes that we cannot
by statute eatzablish hard and fast riies to guide the Judge in this
process of balzacing the puriiec and vrivats interzsts. At the saome
time, the Comzission helievas that the ravised rule more clearly imposes
upon the court the duty to welgh tne public interest of secrecy against
the private interest of discicsure.

The rule has been revised tc make it

zlear that the identity of

an informer cannot be concesled urnder the official information privilege

of Rule 34. This is accomplished by inserting the words "subject to
Rule 36" in paragraph {2) of the revised rule. The identity of an in-

former privilege is stated in Zule 3E,
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Revised 11/9/ 59
10/1/59

RULE 35. COMMUNICATICH TG GRAND JURY.

L-witpness_has.a-privilege-tco_refugo-fto-digeloce.a-ecppunicaticn-gade
to_s.grand-jury-by.go.complainaat-or-vwitecssy-grd-ovidesges-thoresf-is
inadmissible,-unlesc.the-judee_£indes. Ln) the.mattor-which-the-ceprunication
concerned.was.not.within . the Punetion_of the_grand-juzy-te-invesiigatey
or.{b).the.grand. jury-has.finiched-ito. invertigatioty-if-a0yy - of-thoRattewy
apd-its_finding, if_any,_has_lawfnlly hoon pads-prblis -by-£iling-it-in
:aurt_or-etherwise,-cr_(cJ_disalosure_:ha:ld-ba-madn-in-the-iate:esﬁ:-af-
Justize,

Note: The Commission has disapproved the adoption of Uniform Ruls
35,

Comment: Califerniz does not now recogrize the privilege provided
in Uniform Bule 35. The rule applies cnly during the pericd the grand
Jury is investigating the matier and this crdinarily is accomplished with
dispatch. The Commission does not believe that there is a demonstrated
need for changing the existing California law to grant this additional

privilege.
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e Revised 3/1/60
12/10/5%
8/14/61

Hote: This is Uniform Rule 36 as revised by the Law Revision
Ccomissicen. The changes in the Uniform Rule are showm by underlined
meterial for new material and hracketed and strilke cut meterlal for
deleted material.

RULE 36= TPENTITY OF TIIFCRIER.
{1} & witness has a privilesc to refuse to disclose the identity of

o person vwho has furnished information as provided in subdivisicn (2) of this

rule purpcrting to disclose a viclaticn of a provisicn of the laws of this
Stote or of the United States to z [represertabive-gf-the-State~cr-the
Uriked--States-er-a-zeverrnenbal-divisien-theresty-charged-vithetho.dwisy

sf-enfereing-~that-previsten] law enforcement officer or 1o a representative

of an administrative agency charped with the administration or enforcement

of the law alleged to be violated, and evidence thereof is inadmissible,

unless the judge Tinds that:

{a) The identity of the persen furnishing the informstion has already
been otherwise disclosed; or

(b) Disclosure of nis identity is [essemtial] needed to assure a fair
determination of the issues.

(2) This rule applies only if the information is furnished directly

to & law enforcement officer or to a representative of an administrative

agency charged with ithe adninistration or enforcement of the lav alleged

to be violated or is Furnished %o ancther Tor the purpose of transmittal

to such officer or ropresentative.
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Revised 3/1/60

RULE 36 (IDENTITY CF THFORMFR) AS REVTSED BY THE

DOMMISETON

It is tke purpose of this memorandum s explair Unifora Rule 36,
relating to idertity of informer, as revised by the Commission.

Protection where informstion rurnished indirectly. The Commissicn has

provided that the privilege apjiies whether the informer furnished the in-
formation directly or through snother.

Information FTurnished to a "law enforcement officer,” The revised

ruie wrovides that under appropriate circumstances the identity of tue
informer is protected i1f he furnishes inforzction to a "law enforcement
officer,.” The Commission has not zccepted the reguirement of the Uniform
Rule that the informer can furnish the information only to a governmental
representative who is "charged with the duty of enforcing" the provisiuon

of law which is alleged to Te wviolated. The Cormisslon dees not believe
that the informer should be required to run the risk that the official to
whom he discloses the information is cme "charged with the duty or enforcing”
the law alleged toc be violated. For exsnple, wunder the Miform hule as

revised bWy the Cormissicn, if the informer discloses information concerning

a violation of a state law to a federal law enforcerment officer, the identisy
of the informer is probected, However, under the Uniform Pule as promulgated
by the Naticnal Commissiconers the identity of the informer apparently would
not be protected wader these circumstances.

When privilege aot appiicable. The privilege does not apply if the

identity of the informer lLas siready ceen diszlosed or if disclosure of his
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Revised 3/1/60

identity is needed t¢ assure a fair determination of tae issues.

The Cammission has substituted the word "needed" for "essential® in
Rule 36{1)(b) tecause the Commission does not believe that the defendant
should have to establisﬁ that disclosure is “essentizl" to & fair determina-
tion of the issues; the Commission prefers to require that the defendant
need establish cnly that disclosure is "needed" to assure a fair determina-

tion of the issues.

1/14,/63 s #36



1/14/63

1/14/63

Note: This proposed rule hes neither beon oppro ed nor
considered by the Ccmmission. The text appecring below has been
suggesteé for Camzlssion cons- deration by the staff.

RULE 364. NEWSMET'S PRIVILECE.

{1) &s used in this rule:

(a) "Newsman" means & person directly engaged in procurement
or distribution of news through news media.

(b) "News media’ means newspapers, press associations, wire
services, and radio and television.

(2) A& newsman has a privilege tc refuse to disclose the source
of news disseminated to the public through news media, unless the
judge finas that the source rLes been disclosed previously or that

disclosure of the source is required in the public interest.

Comments on Froposed fule

Rule 36A is based on Rule 36 of the Uniform Rules of Evidence
as revised by the Commission. This is because of the basic similarity
of the proposed rule to the government informer privilege. However,
there sre several important differences in the two rules because
of the nature of the subjects covered. These simiiarities and

differences are discussed in some detail below.
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Purpose of rule. Like Rule 36, the primary purpose of the

proposed rule is to protect the identitly of informants so as tco
maintain confidentisl sources of information considered of interest

to ihe public. The preposed rule is not definitely limited to identity
of persons, however, because such language would be more restrictive
than the present California statute and, strictly speaking, would
exclude from coverage other means and methods of acquiring news.

Scope of rule. Just as Rule 36 is designed to include all

public officers charged with the administration of laws, so the
proposed ruls includes =cet of the important chamnels of commnication
of news to the public. Tne arbitrary exclusion of other media reflects
no logical consistency tut rzther parallels the coverage Aeemed
degireble by the Legisleture.

Holder of the privilege. Like Rule 36, the reciplent of the

information is the primary holder of the privilege. The study on the

government informer privilege indicates that Fule 36 alsc extends

the privilege to the informant and effectively protects against

eavesdroppers by making cevidence as 4o the informant's identity

inadmissible. Unlike that rule, the proposed rule vests the priviles:

solely in the newsmen. This ie vecause of the different considerations

applicable to this rule in thet the recipient is a private party

not publicly cherged with responsibility. Moreover, the maintenance

of some difference between these two rules in this regard is thought

to encourage @ivulging information Lo proper public authorities.
Moreover, & newsman's informant is very likely to be & participant

or material witness in the subject activity. I otker evidence points

to his identity, his privilege against self incrimination is sufficient
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protection if he is a participant in illegel activity. If he is a
material witness, there aprears to be no justifiable reason for
excluding his knowledgeable testimony on the ground that he happened
to comrmnicate it to a newsman. Providing the protection for goveri-
ment informents may encourage disclosure 1o governmental authorities.
No harm is perceived in such encouragement without similar aid being
given newshen.

Definition of holder. A precise definition of "newsman” other

than in general terms has been purposely omitted <o ayvolid the problems
noted previcusly with respect to marrcow disiinctions. The term is
broad epough to point the desirable coverage without unduly restricting
the interpretation by & court. fThe use of the phrase "directly
engaged in" is thought to eliminate incidental personages.
Application. The proposed rule is drafted in the framework of
other privileges so0 that its specific applicabllity will be the
same as the other privileges. If later action were taken to limit
the agencies before whom a privilege could be claimed, consideration
should be given to revise this coverage so that Tne wrivilege 1is
applicable in at leest the same cases a8 under the present statute.

Disseminetion. A requirement of dissemination has been retained

in the proposed statute. Despite the inherent vroblems engendered
thereby, it is thought to be a desirable nmeans of limiting the
breadth of the statutory coverage. The use of the single word "dis-
seminated" eliminates the specific problem crested in the 1961
{falifornia amendment.

Assertion. The privilege would be available in all ceses unless
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the judge finds that the source has been previously disclosed or
that disclosure of the gsource is required in the public interest.

The provision concerning previous disclosure of the source
merely states the existing law with respect to waiver. Thus, if
disclosure were previcusly mede, there is no reason for permitting
nondisclosure.

Similarly, if disclosure were reguired in the public interest,
there is no justifisble reeson for protecting the private interests
served by nondisclosure. This provision, therefore, establishes
the discreticmary quality of the proposed rule. Of course; as a
practical watter, newsmen's confidences would be respected the same
as they are now respecied, even in states without a statutory privilege.
Information is gathered from other sources. But; if the only
available source is tihe newsmen himself and the activity is sufficiently
serious to require public action, then the newsman should have no
privilege to withhold knowledgeable testimony. Moreover, some
exception is required to preven®t abuse in the event & newsman is a
percipient witness. For example, suppese & LEWsman himself observes
a serious public offense end bases an expose thereon. His occupation
should not shield him from bearing knowledgeable testimony on the
claim that the information was supplied by an unnemed informant.

An exception phrased in terms of public interest is sufficiently
broad to expose this practice in any given case.

As a practical matter, the courts will be the ultimate plaece
for determination of whether the privilege attaches. This is pecause

the practical result of findings in contempt by other governmental
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bodies is appeel to the courts for enforcememt. Accordingly, it
is proper tc place discretiomary decisional power in the hands of
the Jjudge-

In mitigation. {onsideration of the problem raised with

regard to a possible claim of privilege and subsequent disclosure
by way of mitigation of damzges demends a practical result which
will preclude this possibility. &ince the effect of & claim of
privilege does not directly affect admissibility, it may be better
to trcat this problem by amending Section 46l of the CCP to the
effect that disclosure of a newsman's source afier & previous claim

of privilege will rot effectively mitigate damages.
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EXHIBIT I

AULE 37 WAIVER OF PRIVILEGE.

37. A-persep-who-wenld-otherwise-heve-a-privilege-to-reruse
te-diselose-ex-to-sreveni-ancthesr- fron-disciosing-a-specified-matter-has
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the- AL er- 02~ coRsented- Lo~ saek-a-di szl esure-made- By~ BEY-€nes

(1) Subject to Rule 38 and except as ctherwise provided in this

rule, the right of any persor to claim & privilege provided by Rules 26

+to 29, inclusive, is waived with respect to & specified matter protected

by such privilege if any holder of the privilege, or another person with

the consent of any nolder, hLas dlsclosed any part of the specified matter.

Consent to disclosure may be given by any words or conduct indicating a

holder's assent to the disclosure, including but not limited to &

failure to claim the privilege in an action or proceeding in which &

holder has the legel standing and opportunity to claim the privilege.

{2) Vhere two oOr ncre persons are the nolders of a privilege

provided by Rules 26, 27, 274 or 28, the privilege with respect to a

specified matter is not waived by a particular holder unless he or &

person with his consent waives the privilege in a manner provided in

paragraph (1) of this rule, even though ancther holder or another persen
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with the consent of another holder nes waived the right to claim the

privilege with respect to the same specified matter.

{3) A disclosure that is privileged under this Articls is neot

8 disclosure Tor purpcses of this rule.
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EXPIAHATION OF REVISED HULE 37 (WAIVER OF PRIVILEGE)

fule 37 releving to walver of privilege has been revised %o iﬁcorporate
.

previcus decisions by the Comnission.

Limitation of Scoupe of Ruie 37. Rule 37 is dyafted to apply only

to Rules 26 throughk 29. The revised rule deoes not apply to Rules 23 through
25 nor to Rules 30 through 364.

-t

Rule 23, relating to the “ght of a defendant not to testify in a

eriminal action or proweﬁiiﬁg, can be walved crly when the defendant
cifers himself as a”;itness in the specific acticn or proceeding and then
the waiver is only to cross-examination on that matter testified to on
direct. Thus, as far as Rule 23 is concerned, the provisicns of revised
Rule 37 have no application.

Rules 2L and 25 relate to the privilege against self-incrimination.
Rule 2k is definitional only so that the applicability of & waiver pro-
vision is unnecessary. The addition of paragrephs (8} and {9) to
revised Bule 25 adeguately covers the scope of waiver as far as the
privilege against self-incrimination is ccncerned. Accordingly, revised
Rule 37 has no application to Rule 25.

Revised Rule 37 likewise has no application to the privileges

provided in Rules 30 through 3fL since special considerations are

1/14/63 ~ 76~ #37
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applicable to these rules. These are considered in detail as follows:

{1) The counfidentiality of religicus belief is ordinarily
rrotected by rules regarding relevance ani rateriality. Put since a
witness would have to rely on cbjection by counsel in the absence of a
vrivilege, the Comnission has determined that the witness shoulid have
a2 personal privilege. The privilege has been made unavailable where
the witness's religious belief is material 4o the case. [The consultent's
study indicates that there probably snould be waiver with respect to this
privilege {see page 3 of tne study).]

(2} The confidentiality of political vote is similarly protected
by rules regarding relevance and materiality. Ir ihis case, however,
the Commission has determined that the witness should have a personal
privilege even 1T his political vote is i issue unless it was illegally
cast. [Like religious belief, the consultant recommended that waiver be
applicable to this privilege (see page 3 of the study).]

In both of these cases, religious belief and npoliticel vote
are likely to be known by others; but hearsay evidence would be inad-
missible since ordinarily no exception to the hearesay rule would make
these matters admissible. In any event, the Commissicn has determined
that casual or direcl revelation to others of either of these matters
should not operate as a waiver. If Kule 37 applied it is likely that
the privilege would in most cases have been found to have been waived.

(3} The confidentiality of trade secrei is maintained without
regard for waiver. This is bacause the definition of trade secret
protects the substance of the specific rule of privilege. Depending

upon judicial interpretation, disclosure of the privileged metter would
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destroy the privilege as effectjyely as a gereral waiver provision.
{ The consultant recommended that this privilege snould be subject to
waiver (see page 3 of the study).]

(4) The confidentiality of ofricial inforration is meintained
inviclate unless there is public disclosure. This, in effect, states
& separate waiver rule so tihal no general waiver provision need be
applicable to this privilege. Alsc, the substantive privilege siates
8 rule of inadmissibility so that satisfaction of a gsneral wailver
provision would not automsaticaily gusrantee admissibility.

(5) Like the official information privileze, the privilege with
regpect to the identity of a governmeni informer states its own rule
of waiver so that & general waiver provisisa need not be applicable.
Similarly, evidence is rade inedmissible so that satisfaction of a
general waiver provision would not guarantee edmissibility.

{(6) The newsmen's privilege is based upon the government informer
privilege and states its own rule of waiver by previcus disclosure. It
does not, however, state a rule of inaedmissibility because of different

. %
interests pratected by tae privilege. The separate statement of waiver

is sufficient for this rule.

Waiver by contract. Revised Rule 37 omits the URE provision of

waiver by contract. Under revised Rule 37, the fact that a patient,

for example, has in an insuranhce application authorized his physician
to disclose privilegesd matter dces not waive the physician-patient
privilege for other purpcses unless disclosure is actually made pursuant

to such authorization. This differs from the Uniform Rule. The Commission
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can see no valid reason why an insurence spplicant should not be allowed,
in such & cese, to make & contract autherizing disclosure without waiving
the privilege in &1l cases. The Fact that a person Las applied for
insurance should not be the determining factor as to whether a privilege
exists in a case having no reiationship to the insurance contract. On the
other hand, once a disclosure is mede pursuant e such auytherization the
seal of secrecy is broken and zhe holder of the privilege should no lcnger

be able to clainm 114,

Two Persons Entitled To Claim Privilege at Same Time. Generally

speaking, under revised Kule 37 the right to claim & privilege 83 to &
specified matter cannct be asserted by anyone once the right to claim
that privilege with respect to that matter has been waived by a holcer

of the privilege. However, an exception to this general rule 1s stated
in subdivision [2) of the revised rule: Where twoc nersons are the heolders
of a privilege at the s&me time {two spouses, two or more patients who
jointly consult a vhysician or psychothereszist, wwo clients who Jointly
consult & lawyer) any one of the holders of the privilege may clzim it
unless he or a perscn acting on his oehalf has waived the privilege. In
other words, where several persons are at the same %ime the holders of
any of those privileges a waiver by one of them with respect to a specified
matier does not waive the privilege as to *thne cthers with respect to the

same matter.

ixamples of Honwaiver.

Rule 26 -~ several =lients.
(1} One client appears as a witness and is willing to disciose a

confidential communication mede to his attorney; another client, a party
2 a L.

-~
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to the proceeding wno retained the lawyer jointiy with the witness

client, objects. Objection sustained.

v
LES

(2) ©One client appears as a witness and testifies as to & confidential
communication mede to the attorney; the other client who jointly consulted
the lawyer is not a party tc the preoceeding. In a second proceeding the
first client is called upcn to repeat the same testimony or the record
of the previous testimony is presented. The other client, a party to the
second proceeding wic retaineid the lawyer jointly with the withess client,

objects. C(bjection sustained.

Pule 28 ~ husbtend and wife.

(1} Husband appears as a witness and agrees to testify as to
confidential communication between husband and wife. Wife objects.
Objection sustained.

(2} Husbard appears &s a witness ani testifies as to confidential
comminication between hueband and wife; wife is not present at the time
and is not & party to acticn or proceeding. In & second metion the
husband is called upon to testify as tc the same comminication. Husband
objects. Objection overruled; he has waived. Wife oblects. Objection

sustained.

Rules 27 & 27L - physician or psychotherapist and patient

Two patients jointly consult a physicien or psychotherapist. (For
example, a husband and wife mey Jointly retain a physician regarding a
fertility problem or a husband and wife may Jointly consult a psycho-
therapist.) In the course of consultation a privileged communication is

made to the physician or psychotherapist.
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{1) FHusband appeers as & witness ard agrees to testify as to the
priviieged communication. W%Wife cbjects. Chjection sustained.

{2) Fusband waives physician-patient or peychotherapist-patient
privilege in writirg. Wife dcoes not waive privilege. In a subsequent

action, wife is called to testify. Husband cbjects. Cbjection overruled.

Wife abjects. Objectiorn sustained.

Consent to disclosure. The revised rule makes it clear that failure

to claim the privilege where the nolder of the privilege has the legal
standing and the opportunity to claim the priviliege constitutes a consent

to disclosurs. This is existing California law.

Knowledge of the privilege. The Uniform Rule provides that a

waiver is effective only if discleosure is mede by the holder ¢of the
privilege "with kncwledge of his privilege.” The Commission has eliminated
this regquirement because the existing California law apparently does not
require &8 showing that the person knew he nzd a privilege at the ftine

he made the disclosure. The privilege is lost because the seal of

secrecy has in fact been broken. Fartherreore, 1f discliosure is made it

indicates that the person did not himself consider the matter confidential.

Coercion in disclosure. The Uniform Rule reguires that the dis-

closure be made without coercion. This provision has been eliminated by
the Commission because Rule 38 specifically covers admissibility of =&

disclosure wrongfully compelied.
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Privileged disclesures. The revised rule provides in subdivision

(3) that & disclosure “ha% is privileged under this Article is not a
disclosure for the purpcse of waiver of & privileze. Thus, & husband
who consults a physician may tell his wife whet Le told the physician

without waiving the physician-patient privilege.
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Draft -- 11/10/59

Hote; This is Unif orm Rule 30 as revised by the Law Revision
Commission. The chenges in the Uniform Rules are shown by underlined
material for new material and by bracketed and strike out material for
for deleted material.

RULE 38. ADMISSIRBILITY OF DISCLOSURE WRONGFULLY COMPELLED,
Evidence of & statement or other disclosure is inadmissible
against the holder of the privilege if the judge finds that he had

and claimed a privilege to refuse to make the disclosure or to prevent

another from making the disclosure, but [wsz] nevertheless the disclosure

vas reguired to be made [malee~5t],

Comment :

The rule has been revised to provide protection where a person other

than the holder of the privilege is required to testify.

revised 11/10/59 ~53= 738



Revised 1/17/63
oy
Revised 12/10/59

Note: This is Uniform Rule 39 as revised by the Lav Revision Conmissiop.
Ttz changes in the Jniform Rule are shown by underlined mmterial for new
meserial =nd Ly brecketed and strike cut meterial for deleted material.

RULE 29. REFICRENC™ TO EXERCISE OF PRIVILEGES.

Subject *- paragraph- (3) and (4) of this ridc {,;-Rula-23y)

(1) If ~ privilege is exercised not to testify or tc prevent another
from te. ! fying [9-ctther-in-ihe-aekion-or] with respect to [pardteniar
miitcis  env matter, or to refuse to disclose or to prevent another from
disclosing any matter, the judge and counsel may not comment thereon, no
presumption shall arise with respect to the exercise of the privilege {y]
and the trier of fact may not draw any [mdvewse] inference therefrom as to

the credibility of the witness or a5 to any matter at issue in such action
or proceeding. [In-ihese-jury-cases-wherein-ihe-right-tso-exereiss-a

e rngevherein«-providedy -pay-be-pisundergicsd-and-unfaverabie
Fen- a-drevieby-the-iview-of-the-faecty - or-be~inpaired-in-the-paréieuiar
1

{2) The court, at the request of [4ke] a party [exereising-ike]} who may

-~wanly affected because an unfavorable inference may be drawn by the

Jury becange a privilege has been exercised, (may] shall instruct the Jjury

[in-euppart-cf-saeh—pﬁviiege] that no presumption arises with respect to

the exercise of the privilege and thai the jury may not draw any inference

therefrom as to the credibility of the witness or as to any matter at issue

in such action or proceeding.
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(Rule 39)
EXPLARATION OF REVISED RULE 39 { REFERENCE TO EXERCISE OP PRIVILEGE)

eneral ccomment.

The Commission approves the principle of Rule 32 except inscfar as
Rule 39 applies to the privilege against self-inerimination. A recognized
privilege should not be impailred hy giving the judge or counsel a right to
comment on the exercise of the privilege to the detriment of the one
exercising the privilege. Nor should the trier of fact be permmitied to
" draw any inference from the exercise of the privilege as to the credibility
of a witness or as to any matter at issue in the case. To permit comment
on or inferences to be drewn from the exercise of a privilege tends to
destroy the privilege. This is the existing Celifornia law.

Instruction in support of privilege mandatory.

Upon request of a party who may be adversely sffected because sn
unfavorable inflerence mey be drawn because a privilege has heen exercised,
the eourt is‘ggguired under revised Rule 39 to instruct the Jury that no
presumption arises and that no inference is to be drawn from the exercise
of the privilege. The Uniform Rule permits but does not require the court
to give such an ilnstiuction. The Commission is unable to see why this

matter should be within the court's discretion.

Nature of instruction in support of privilege.

The Commission has revised Rule 39 to state more specifically the
nature of the instruction that should be given to the jury. The langusge
of the Uniform Rule "in support of such privilege" is somewhat ambiguous.
T revised rule states that the juwry should e instructed "tpat no presump-
tion oriscs with respect to the cxereise of the privilege and that the jury may
not ¢rov eny inference therefrom as wo the credibilliy of the witness or as
to any matier abt issue in such aciion or proceeding.”

M-
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(Ruie 39)

(3} In & criminal action or proceeding, wheiher the defendant

tegtifies or not, hig fallure to explain or to deny by his testimony

any evidence or facts in the case against him may be commented

upon by the court and by counsel and may be considered by the

court or the jury to the extent suthorized under Section 13, Article

I of the Californis Congtituticn.

(4} If a party in a civil action or proceeding claims or has

previously claimed the privilege to refuse to disclose particular

matters at issue in such action or proceeding on the ground that

such disclosure would tend to incriminate him, such claim may be

ccommented upon by the court and by counsel and the trier of fact

may draw any reagonsble inference {herefrom. If a witness in an

ection or proceeding who is not a party to such action or proceeding

claims or has previocusly claimed the privilege to refuse to disclose

particular matiers at issue in such action or procceding on the

ground that such disclosure would tend to incriminate him and

if such claim tends to impeach the credibility of the testimony

of the witness, such claim may be commented upon by the court

and by counsel and may be considered by the trier of fact as

bearing on the credibility of the testimony of the witness.

86~ |
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(1vle 39)

Paregrephs (3) and (L).

The Commission disapproves of paragraph (&) of Rule 23 as
proposed in the URE and instead has substituted paragraph (3) in
Revised Rule 39 to state the substance of the portion of Article I,
§13 of the California Constitution relating to comment on the
failure of defendant to testify. The word "case" eppearing in the
Constitution has been chenged to "action or proceeding” in order
to be consistent with the rest of the Revised Rules.

Paragraph (4) is included in Revised Rule 39 to permit court
and counsel to comment on the exercise of the privilege against
self-incrimination, to permit the trier of fact to consider the
exercise of the privilege by a non-party witness as bearing on the
credibility of the testimony of the witness and to permit the trier
of fact to draw any reasonable inference from the exercise of the
privilege by a party tc the action or proceeding.

Reference to privilege not to testify.

Paragraph (1) of Revised Rule 39 refers to a privilege not to
testify or to prevent another from testifying in the action. Rule 23
is the only privilege rule which provides a privilege not to testify
and under paragraph (3) of Revised Rule 39 the rule stated in paragraph
(1) does not apply to Rule 23. Thus, the reference to a privilege not
to testify or to prevent ancther person from testifying in the action
has no application because none of the privileges covered by Rule 39
{1) permit a person to refuse to testify in an action or proceeding
but go to the exclusion of testimony on a matter thet is privileged.

Thus, the phrase ", either in the action or" has been deleted from Rule

-87- }
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(Rule 39}

39 and other consistent adjustments made therein.

It is noted, however, that it may be necessary to restore the
deleted language if the Commission incorporates the so-called marital
"for and against' testimonial privilege in the Uniform Rules. The
Uniform Rules provide no such privilege. But by virtue of Section
1681(1) of the Code of Civil Procedure and Section 1322 of the Penal
Code, & married perscn has a privilege, subject to certain exceptions,
not to have his spouse testify either for or against him in a civil
or criminal action to which he is a party. Section 1322 of the
Penal Code alsc gives his spouse a privilege not to testify for

or against him in a criminal action to which he is a party.
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Revised 10/1/60

RULE LO. EFFECT OF ERROR I¥ CVERRULING CLAIM OF FRIVILEGE.

[A-party-may-predieate-erser-ca-a-Fuling-disalleving-a-eiaim-of

privilege-enly-if-he-is-the-helder-of-the-privilege-]

COMMENT
The Commission declines to recommend Rule 40 inasmuch as it is
not a rule of evidence and merely states the existing Californis law

which will remain in effect if Rule 4O is not adopted.
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