3/15/62

Memorandum No. 12{1962) Supplement

Subject: Study No. 52(L) - Sovereign Immunity {Dangercus
Conditions of Public Property)

Attached to thisz memorandum is a letter of transmitial and, on
blue paper, a draft recommendation to go with the stetute that was
forwarded with Memorandum No. 12. We are hopeful that we will be able
to distribute both this recormendation and the statute previously sent i
after the March meeting.

Certain additional matters in connection with the draft statute
attached to Memorandum No. 12 should be noted:

Page 5, line 14. The word "intended" in this line is intended

to convey the idea that the public entity is holding out ite property
for a particular use. 8Since the entity is doing so, it is expected to
use due care to detemmine whether the property is safe for such use.
Some question has been ralsed whether this idee is adequately expressed.
The Commission may wish to consider the substitution of "inviteda" for
"intended" or the substitution of the phrase "purpose for which the
public entity owned or occupied the property" for the langusge of lines
13, 14 and 15 beginning with the word "uee" in line 13.

Page 5, line 16. The "{c}" in this line should, of course, be "(d)".

Page 8, line 2, Delete all of the line end insert "Division 3.5

{ commencing with Section 600) of". Chapter 2 applies only to claims

against local public entities. The substituted language will refer to
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the appropriate claim filing procedure applicable to the particular
public entity, whether it be the State or 2 local public entity.

Page 8, first line of Section G01,11. After "legal lisbility"

insert "of a public entity’. This change will preserve the present law.
We make no attempt in the proposed statute to make any substantive
changes in the provisicns of law relating to payment of claims or
compremise of disputed claims.

Pages 8 and 9, Section 901.13. In Memorandum No. 12(1962), the

basis for the liability stated in this eection was supported by a

quotation from Black v. Southern Pac. Co., 124 Cal. App. 321, 328 (1932),

vhich was quoted with approval in Fackrell v. City of San Diego, 26

cal.2d 196, 205 (1946). Kelther the Fackrell case nor the Black case
hes been overruled or dlsapproved; however, the case on which the Black

case relied--Moore v. Burton, 75 Cal. App. 395 {1955)--was disapproved

in Bauer v. County of Ventura, 45 Cal.2d 276, 291 (1955). In the Bauer

case, in an opinion by Justice Shenk, the Supreme Court held that no
cause of action was stated against individusl menmbers of the Ventura
Board of Supervisors for creating and maintasining a dangerous condition
because there was no allegation that the supervisors, individually, had
the authority and the duty to remedy the condition that caused the
damage, apd there was no sllegation that the supervisors, individually,
had county funds immedistely avallable to them for that purpose. Meeting
the contention that such allegations were necessary only 1f the defect
was not in the original construction or in the planned revisions thereof,
the court sald:

But there is no langusge in the statute which supports

that construction. Section 1953 provides that no liability
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shall attach unless "all" the epumerated conditions are
shown to exist. The requlrements of the individual
defendant officers' authority and duty under the law to
remedy the defective or dangerous condition, the availl-
ability of funde in their hande individuelly for that
purpose, their ability to do so within a reasonable time
or to give adequate warning, and the plaintiffs! exercige
of due care in the premises are all materisl allegations.
(45 Cal.2d at 200-91.]

After the Beuer case was declded, Bettencourt v. State of Californis,

139 C.A.2d 255 {1956), arcee. The plaintiff had run into Dumbarton Bridge
while the drawbridge wae partiaslly raised. He sued the bridge tender on
the grounds (1) that he had created a dangerous condition by raising the
bridge while the wigwag and barrier used to wern motorists of the
elevating of the bridge were not working and (2) that he negligently
ceused injury to the plaintiff by raising the bridge while plaintiff

was approaching without taking preceutions to give the public any
warning. The defendant was granted a nonsuit in the trial court after
the opening statement on the ground that the action was based on
Government Code Section 1953 and there was no allegation or offer to
show that the deferndant hed authority and funds to repair the condition.
The appellate court held, though, that liability of public employees
may be based on either common law negligence or on Section 1953. Where
an employee 1s negligent, there is nothing in Section 1553 that

relieves him from llakility merely because a dangerous condition of
public property contributes to the Iinjury and all the matters required
by Section 1953 cennot be shown. The Bauer case wes distinguished on
the ground that the complaint in that action in ne way attempted to set
forth a cause of action other than one under Section 1953. The Supreme

Court denied a hearing in the Bettencourt case with Justice Shenk, the
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author of the Bauer opinion, voting to grant the hearing.

Thus, it is scmewhat uncertain at the present time whether a& public
officer may be held liable for a dangerous condiiion he has negligently
ecreated in the absence of a showing that he had the duty and funds
avalleble to correct the conditlon. BPBut whatever the exlsting law may
be, the stalff believes that employees who negligently create dangerous
conditions should be limble for resultant injuries and thet the
provisions of Section 901.13 are sound. The language of Justice Ashburn
in regard to entity liability {quoted on page 9 of Memorandum No. 12)
may be appropriately applied to the problem of employee iiebility. The
matter is meniioned here, though, sc that the Commission mey be fully
aware of the nature of the existing law when it considers the proposed
statute.

Pege 10, line 6. Delete "actusl knowledge" and substitute

"personal knowledge". This change is to make clear that the officer

or employee must himself have actual knowledge of the condition.

Respectfully sutmitted,

Joseph B. Harvey
Assistant Executive Secretary




LETTER OF TRANSMITTAL

The California Iaw Revisicn Commission wes directed
by Resolution Chapter 202 of the Statutes of 1557 to make a
study to determine whether the doctrine of sovereign or
governmental immnity in Californis should be abolished or
revised.

In January 1961, the California Supreme Court in Muskopf
89

v. Corning Hospital District, 55 Cal.2d4 211, 11 Cal. Rptr. &3, 359
P.24 h§72%1961), declared that "the doctrine of governmental
lmminity for torts for which its agents ars liable hes no place

in our law." In response to the Muskopf decision, the

Legislature enacted Chapter 140k of the Statutes of 1961. This
chapter bars certain tort actione ageinet govermmental entities
until the ninety-first day after the finel adjournment of the
1963 Regular Session of the Iegislature. The Muskopf decigion
and the subsequent enactment of Chapter 140k have made imperative
the development of legislation governing the tort liability

of govertmental entitles.

The Iaw Revision Commission is giving first priority to
the study of sovereign immunity so that a recommendation dealing
with the most acute problems in this fleld mey be made to the
1963 legislature. FEnclosed is a tentetive recommendation of
the Commission relating to liability for dangerous conditions
of public property. This is the first of a series of tentative
recommendations that will be prepared by the Commission to cover
various phases of the soversign immnity problem.

The enclosed tentative recommendation is being distributed
at thig time g0 that interested persons will have en opportunit
to_study it and give the Commission the benefit of thelr comments

and oriticisms. These comments and criticlams will be congidered
by the Commission in formulating its finel recommendation.

The Commission must receive your comments and criticisms
not later than June 1, 1962, if it is to have an adequate
opportunity to consider them. Communicatlons should be addressed
to the California Iaw Revision Commiseion, School of Law, Stanford
University, Stanford, California.




(52) March 16, 1962

CALIFCENIA LAW REVISION COMMISSION
School of Law
Stanford, Callfeornia

TENTATIVE

RECOMMENDATION AND FROPCSED LEGISLATION
relating to

Liability for Dangerous Conditions of Public Property

NOTE: This is a tentative recommendation and proposed statute

prepared by the Californie Law Revision Commission. It is not a final

recommendation and the Commission should not be considered as having

made a recommendation on a particular subject until the final

recomendation of the Commission on that subject has been submitted

to the legisiature. This material is being distributed at this time

for the purpose of obtaining suggestions and comments from the

recipients and is not toc be used for any oiher purpose.
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TENTATIVE RECOMMENDATION

of the
CALIFORNIA LAW REVISIQON COMMISSION
relating to

Iigbility for Dangercus Conditions of Public Property

Background

Prior to the 1961 decision in Muskopf v. Corning Hospital District,l

a public entity was not liable for an injury resulting from a dangerous
condition of public property owned or occupied for a "governmental
purpose, as distinguished from "proprietary" purpose, unless some
statutory waiver of its sovereign or govermmentsal immunity was appli-
cable. The principal statutory waiver was found in the FPublic
Liability Act of 1923, now Section 53050 et segq. of the Government

Code.2

This act walved lmmunity from liability for dangerous conditions
only fer cities, counties and school districts. There is no other
general statute waiving govermmental immunity from liabilities arising

cut of dangerous conditions of public property.

1. 55 Cal.2d 211 (1961).

2. The section of the Public Ligbility Act that stales the conditions
of liability for dangerous conditions is Govermment Code Section
53051l. It provides:

A local agency {defined in Section 53050 as a city, county
or school district] is liable for injuries to persons and
property resulting from the dangercus or defective condition
of public property if the legislative body, board, or person
authorized to remedy the condition:

() Had knowledge or notice of the defective or dangerous
condition.

{b) For a reasonable time after ascquiring knowledge or
receiving notice, failed to remedy the condition or to take
action reasonably necessary to protect the public sgainst

the condition. 1



Prior to the Muskopf declsion, however, all public entities were
lisble fﬁr injuries arising out of ”proPriéféé&" activities. This
liability was based upon common law principles of liability applicable
to private individuals. Thus, all public entities were liable for
injuries caused by dangerous conditions of property owned or occupied
for a proprietary purpose to the same extent that private owners and
occupiers of land are liable to trespassers, licensees and invitees
for injuries caused by dangerous conditions., In the case of citles,
countles and school distriets, llability for injuries caused by
dangerous conditlons of property owned or occupied for a proprietary
purpose could be based either on the Public Liability Act or on common
law principles of liebility of owners and occuplers of land.

There are significant differences in the standard '
of liability under the Public Liability Act and the
coomon law stenderd of liability for owners and occupiers of land.
There are also striking similarities. Under the Public Liability Act,
as well as under common law principies, liebility for dangerous
conditions of property may exist only if the owner or occupier of the
property has created or otherwise knows of the condition. Knowledge
of the condition under either the Public Liability Act or common law
rrinciples may be actual or constructive. However, under the Public
Liability Act, a public entity may be held liasble only if the knowledge
is that of the governing body or of an officer authorized to remedy the
condition. Under common law principles, the knowledge of employees
will be imputed to the landowner if such knowledge relates to a matter

within the scope of the employee's employment.
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As a general rule lisbility of a private landowner to a trespasser
or licensee for a condi*ion of the property must be based upon wanton
or wilful injury and not merely upon negligent failure to discover or
correct dangerous conditions. Hence, & private landowner is under no
genéral duty to inspect his land tc diecover conditicns thet ere apt to
expose licensees and trespassers to danger. A private landowner may
be held lisble, however, to licensees -~ and possibly to trespassers --
for failure to discover and repair dangerous conditioms in instrumentali-
ties such as electric power lines where extremely hazardous conditions
may arise if inspections and repairs are not made with due diligence.

On the other hard, the Public Liability Act draws no distinctlons
between invitees, licensees and trespassers. Thué, a public entity
may be held liable under the Public Liability Act for injuries to
trespagsers and licensses caused by conditions of property even
though common law principles would not impose liability under the

same circumstances.

Effect of the Muskopf Decision

In the Muskopf case, the effect of which has been postpeoned
until 1963 by the enactment of Chapter 140k of the Statutes of 1961,
the Supreme Court held that the doctrine of sovereign irmunity will
noc longer be a defense for public entities. Under this decisionm,
public entities other than cities, counties and school districts will
probably be liable under common law principles for injuries caused by
dangerous conditions of public property ~- whether such property is
owned or occupied in a govermmental or proprietary capacity -- to the

same extent that private landowners are liable. Just what effect the
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Muskopf decision will have upon the liabilities of cities, counties and
school districts for dangerous conditions of property is not certain.
Recent decisions of the District Courts of Appesl have indicated that
the Muskopf decision will have no effect at all -- that these entities
will be liable for dangerous conditions of property owned or occupied
in a governmental capacity only under the conditions specified in the
Public Lisbility Act and will be liable for dangerous conditions of
property owned or occupied in a proprietary capacity under both the
Public Liability Act and common law principles. These decisions
reflect the view that the Muskopf decision did not purport to alter
the legislatively declared standards of liability. It is possible,
though, that the Supreme Court may hold that common law principles
may furnish another basis for the liability of cities, counties and
school districts for dangerous conditions of property even for such
property as is owned or occupied in a govermmental capacity.

So far as counties, cities and other municipal corporations are
concerned, the Muskopf decision probably will not broaden their
liability for dangerous street and sidewalk conditions. OStreets and
Highways Code Section 5640 grants these entities a statutory immunity
from lisbility for street and highway defects except to the extent
that the Public Liability Act imposes liability. Although the
Muskopf decision may have wiped out the common law Immunity of governw-
mental entities, it is likely that it did not affect this statutory

immunity.
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Recommendation

The law Revision Tormission has concluded that the pre-Muskopf
law relating to the liability of povermmental entities for dangerous
conditions of public property does not adequately protect persoms
injured by such conditions. Many govermmental entities are not liable
at all for irjuries ccused by their negligence in maintaining their
property. In the cases where the Public Liability Act is applicable,
the liability that has been placed upon public entities has been
broader than is warranted by e proper balancing of public and private
interests, for the Public Liability Act does not have any standerd
defining the duty of an entity to meke inspections to discover defects
in its property. As a result, public entities have been held liable
at times for dangercus conditions which a reasopable inspection
system would not have revealed.

Morecver, the pre-Muskopf law is unduly and unnecessarily complex.
If no changes are mede in the existing statutes, it seems unlikely
that situstion will be greatly improved whken the Muskopf decision
becomes effective. There is, for example, no reason for having one
law applicable to dangerous conditions of publicly owned swimming
pools (held to be a governmental activity) and ancther law applicable
to dangerous conditicns of publicly owned golf courses (held to be
a proprietary activity), for applying one standard of 1liability to
cities, counties and school districts and another to all other
governmental entities, or for having one law applicable to municipal
streets and sidewalks and another law applicable to all other governmental
property.
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Repeal of the existing statutes relating to dangerous conditions
of public property would achieve uniformity in the law and would avoid
such inconsistencies as are outlined in the preceding paragraph.
Repeal of these statutes, however, would not necessarily improve the
law, for in meny respects the Public Limbility Act is greatly superior
to the common law as it relates to the lisbilities of owners and
occupiers of land. The Public Liability Act does not draw any
distinctions between invitees, licensees and trespsssers. Liability
mey be established simply by showing & breach of duty to keep property
in a safe condition and that foreseeable injuries resulted from this
breach of duty. The Commission has concluded, therefore, that the
general principles of the Public Liability Act should be retained.
That statute should be revised, however, to eliminate certain anachronisms
and to mske it the exclusive basis for the liability of all governmental
entities for all dangerous conditions of public property, whether
owned or occupied in a governmental or proprietary capacity.

Accordingly, the Commission recommends the enactment of new
legislation that would retain the desirable principles of the Public
Liability Act with the following principal modifications:

1. '"Dangerous condition” should be defined as a condition of
property that exposes persons or property to a substantial risk of
injury or damage when the property is used in a manner in which it is
reasonably foreseeable that the property will be used. The condition
of the property involved should create a "substantial risk" of injury,

for an undue burden would be placed upon public entities 1f they were
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regponsible for the repair of all conditions creating any possibility

of injury, however remote that possibility might be, The "dangerous
condition” of the property should be defined in terms of the manner

in which it is foreseesble that the property will be used in recognition
that any property can be dangerous if used in a sufficiently abnormal
memner. Governmental entities should only be required to guard against
the potentimlities of injury that arise from reasonably foresseable

uses of thelir property.

2. The "trivial defect” rule developed by the courts in sidewalk
cases arising under the Public Liability Act to prevent juries from
imposing unwarranted liability on public entities should be extended
to all cases arising under the act. Under this rule, the courts will
not permit a govermmental entity to be held liable for injuries
caused by property defects unless the court {as distinguished from
the trier of fact) is satisfied that & reasonable person could

conclude that the defect involved actuslly created a substanticl risk of
injury.

3+ The doctrine developed by the courts that the happening of
the accident in which the injuries were incurred is itself sone
evidence that the condition was dangerous should be legisiatively
repealed. The happening of the accident is no more evidence of the
dangerous condition of the property than it is evidence that the
injured person or some third person was negligent. Accidents may
occur for a variety of reasons, and the happening of the accident should
not be permitted to be considered as evidence that it happened for but
cne of the possible reascons.
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4. The dangerous conditions statute should provide specifically
that govermmentel entities are liable for dangerous conditions of
propexrty created by the negligent or wrongful act of an employee
acting within the scope of his employment even if no showing is
made that the entity had any other notice of the existence of the
condition or an opportunity to teke precautions. The courts have
construed the existing Public Liability Act to hold public entities
liable for negligently created defects.

Just as private landcwners may be held liabie for deliberately
creating traps calculated to injure perscns coming upon their land,
public entities should be liable under the terms of the dangerocus
conditions statute if a public employee commits similar acts within
the scope of his employment.

5. Where the dangerous condition has not been created by the
negligent or wrongful act of an officer or employee of the entity,
the entity should be liable only if it fails after notice fo repair
g dangerous condition of property or otherwise to protect persons
against it. This 1s an existing basis for the liability of public
landowners under the Public Liability Act and for the liability of
private landowners as well, but privete landowmers are generally
liable only to invitees upon this basis. The FPublic ILiability Act,
however, does not distinguish between invitees, licensees and trespassers
in determining liebility after the duty to discover and remedy defects
has been breached. These distirictions were developed to limit the

Private landowner's duty to maintain his property in a safe condition.
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The Commission believes, though, that 1f this duty is to be

1imited for public entities, the limitatlon should be expressed
directly rather than by adopting & rule that denies recovery to
persons foreseeably injured as & result of the breach of =
conceded duty.

It should be noted that under this recommendation and under
the decisions construing the Public Liability fct, a public entity is
liable for injuries caused by a dangerous condition to a person who
is using the property in a manner in which it is regsonably foreseeable
that the property will be used even though the property is not being
uged in the manmer in which it is intended to be used. This does not
necessarily mean, however, that an entity must inspect its property
to see if 1t is safe for wnalwthorized use; it merely means that if
the entity actually knows that a defective condition of property
creates & substantial risk of injury to those who foreseeably will
use 1it, the entity must take reasonable steps to warn or otherwise
protect those exposed to the risk.

6. The requirement that the dangerous condition of public property
be known to the governing board or a person suthorized to remedy the
defect should be repealed. The ordinary rules for imputing the
knowledge of an employee to an employer should be applicable to public
entities just as they are applicable to private cwners and occupiers
of land. Under these rules, the knowledge of an employee concerning
a dangerous condition will be imputed to the employer if under all

the circumstances it would have been unreasonable for the employee
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not to have informed the employer thereof. The knowledge of employees
will not be imputed to the entity in other circumstances. These
rules asre sensible and workable., For example, a public entity should
not be absolved from lliability for failure to repair a dangerous
condition after a telephone complaint to the proper office on the
ground that the telephone receptionist was not a "person authorized
to remedy the condition.”

7. A public entity should be charged with notice or knowledge
of a dangerous condition of its property if it has actual knowledge
thereof, if the entity actually inspected the property but negligently
failed to discover the defect, or if the condition would have been
revealed by a reasonable inspection system.

A reasonable inspection system should be defined as one reasonably
adeqguate {1} to determine whether the property is safe Tor the use
for which the entity is using the property or is inviting others to
use the property, and (2) where an entity meintains an instrumentality
that may become extremely hazardous to persong who may foreseeably
come in proximity to it, to see that the extreme hazard does not
occur. Thus, if an area of its property is intended to be used only
by the entity's employees, the entity's duty of inspection should be
to see that the property is reasonably safe for use by employees.
Ingofar as streets and highways are concerned, the duty of the entity
should be to see that the property is safe for use as streets and
highways. But if, for example, the entity mainteins electric power

lines, it should be required to conduct inspections to see that
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conditions have not developed that would expose to death or seriocus
bodily harm persons who foreseesbly would come into dangerous
proximity to the condition,

Under these standards, public entities would have no duty to
inspect the vast areas of the State that are governmentally owned and
which the public is permitted tc use, but which are not maintained for
eny particular use. Inspection duties would arise only as to artificisl
conditions that are 1likely to expose persons to extreme hazards unless
regularly inspected and to property that entities have invited persons
to use or which the entity itself uses. These duties correspond very
closely with the duties of inspection which private owners and
cccupiers of land are reguired to discharge; but they are left
uncomplicated by the somewhat arbitrsry common law classifications
of trespassers, licensees and invitees.

8. A public entity should be able to absolve itself of liability
for a dangerous condition of public property -- other than those
conditions it negligently created -- by showing {1) that it did not
have time before the injury occurred to take any action to remedy
the condition or to protect persons against it, (2) that there was
nothing that could reasonably have been done under the circumstances
elther to remedy the condition or protect persons against it, or
{3) that the entity did all that it reasonebly could have been
expected to do under the circumstances. A public entity should not
be an insurer of the safety of its property. When its action or

failure to take action is all that reasonably could have been expected
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of it under-the circumstances, there should be no liability.

9. The standards for personal liablility of public officers
and employees for negligently or wrongfully creating or failing to
remedy dangerous conditions, now contained in Government Code Section
1953, should be revised so that they are not inconsistent with the
liagbility standards copntained in the sections relating to public
entities. In addition to the matters that must be shown to establish
entity liability, a person seeking to hold an officer or employee
personally liable for failing to remedy a dangerous condition should
be required to show that the officer or employee had personal
knowledge of the condition, that he had the funds available and
the duty to remedy the condition, and that he acted unreasonably
in failing to remedy the condition. This further showing is necessary
to show culpability on the part of the officer or employee.

10. The legislation dealing with liability for dangerous
conditions of property should he removed from the divisions of the
Government Code where it is now located, for it is now located in
divisions concerned only with the lisbility of local agencies or of
public officers and employees. The legislation should he placed in
Divigion 3.5 of the Govermment Code, which relates to claims sgainst
all govermmental entlties as well as claims against public officers
and employees.

In the present article on the liability of local asgencies for
dangerous conditions, there are s number of related provisions

dealing with the filing and compromize of claims, the defense of
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actions and insurance. The substance of these provisions will be
the subject of later recommendetions by the Commission, For the
present, these provisions should be moved into Division 3.5 of the
Government Code without substantive change so that all of the

statutory law relating to dangerous conditions of public property

will be found in one place.
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