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Firot Supplement to Memorandun No. 4{1962)
Subject: Sovereign Irmumity - Study No. 52(L)
Dangerous and Defective Conditicms

Enclosed is s large portion of Professor Van Alstyne's study of
governuental ligbility for déngerous and defective conditions., This part
of the si?&y is not couplete. However, it is being sent to you at this
tine so that you nay have an opportunity to read most of this part prior
to the reeting. An additiocnsl portion of the dangerous and defective
conditions part of the study will be distributed as soon as it 1s recelved
and prepared. Because of the great need for you to have the text of the
study i1t is heing sent to you even though the footnotes are not fully
prepared as yet. The footnotes, too, will be sent to you at a later
tine.

The questions presented by this portion of the study are as
follows:

(1)} Should lisbility for dangerous and defective conditions
be extended to all public entities? (Study, pages 452-56.)

- (2) The standard of care {pages Ii56-466):

{a) Should liability for injuries caused by dangerous and defective
cenditions exist only when the plaintiff has rroved that his use of the
public property was of a kind which was normal and reasonably foreseeable?
(Study, pages 460-462.)

(b) Should lisbility for injurles caused by dangerocus and defective
conditions exist only when the injured person d4id not know or could not

reasonably have been expected to know that his use of the property was
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wnlewful or forbildden? (Study, pages 462-L63.)

{¢) Should the mttractive nuisance doctrine be applicable to
public entities or should the liability of public entitlies for dangerous
and defective public property be based solely on the terms of the public
1iability act? {Study, pages 46L-U466.)

(3) The meticnable defect. (Study, pages 466-4T7.)

{a) Professor Van Alstyne suggests the emendment of the public
liebility act to define "dangerous or defective conditions” in order to
focus attention on the relevant elemente of liability and particularly
upon the question of whether the potentiality of injury from the
condition was not merely a remote possibility but one which should have
been guarded against. The following langusge should be considered by
the Cormission:

"Dangercus or defective condition" meens a condition of
public property which, viewed in the light of its nature, use, location,
and other surrounding circunstances, unreasonably exposes persons or
property to probable injury.

(b} Should the minor defect rule, developed in sidewalk cases,
be extended to all cases coming within the public liability act? FProfessor
Van Alstyne suggesis the following language which should be considered
by the Cormission:

The issue whether a condition of public propexrty is "dangerous
or defective"” within the meaning of this act shall not be treated
as & question of fact if the trial or appellate court is satisfied
upon &ll the evidence, viewed rost favorsbly to the plaintiff, that

the condition is of such a ninor, trivial or insignificant nature
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in view of the swrrounding circunstances that a reasonsble person
would not conclude that it unreasonsbly exposes persons or property
to probable injury.

{¢c) Showld there be a statutory declaration that the mere
happening of the aceident is not evidence that the property was in a
dangerous or defective condition? Should the court be required to
instruct the jury that the happening of the accident 1s not evidence
of the dangerous or defective condition of the property?

(4) The nature of pricr notice. (Study, pages ¥77-195.)

(a) Should the Public Liability Act be amended to require actual
notice of the dangercus and defective condition, or is constructive
notice sufficient? Professor Van Alstyne suggests the addition of the
following language to the statute:

"Actual notice" memns express information, whether derived
from written or orsl communication to, personal observation by,
or the doing of work or the performance of an act in person or
under the direction or superviéian of, the perscn to be charged
with such notice.

If the defect exists because of negligernt acts by publie officers or
exployees, should actual notice be required?

(b} Should the Public Lisbility Act be anended to require public
entities to maintain all written noticee of defective public property?
Frofessor Van Alstyne suggests the following statute:

The clerk or secretary of the governing body of every public
entity subject to the provisions of this act shell keep an
indexed record, in s eeparste bock, of all written notices

vhich said entity or any of its officers or employees shall
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receive of the existence of any allegedly dangerous

or defective condition of public property. The record shall
state the tine and date oxr receipt of the notice, the nature
and location of the condition claimed to exist, and the name
and address of the perscn fron vhom the notice is received,
80 far as such information 1s known. The record shall be a
public record open to inspection by any member of the public,
and the record of each notice shall be kept and preserved
therein for a perlod of five years after the date it is
received. Every officer and employee of the entity who
receives & written notice of an allegedly dangerous or
defective condition or public property shall cause the
notice or an exact copy thereof to be delivered to the

clerk or secretary for entry in the record. Upon proof in
any action brought under the terms of this act that the
clerk or secretary has falled or refused to keep the record
required by this section, the entity shall not be permitted
1o introduce evidence for the purpose of proving that
written notlce of the ccndition involved in sald action

was not received; and if the plaintiff therein success-
Pully establishes that written notice of sald condltion

was in fact recelved by said entity prior to the incurring
of the injury sued upon, said pleintiff ney recover fron
sald clerk or secretary, and upcn his official bord, the
costs and expenses, lncluding a reaéonable attorney’s fee,

incurred by hin in meking proof thereof.

e




-

: ™
C B

(5) sShould the plaintiff in a defective condition case have
the burden of proving that he was free from contributory negligence?
Should the plaintiff have sﬁch e burden, or should the defendant
have the burden of showing contributory negligence, in wrongful death
ceses? (Study, peges 495-503.)

(6) Linitations upon lisbility for defective property.

{a) Should the public lisbility act be amended to grant

,bublic agencies any greater rights againgt third parties whose
concurring negligence has beén a causs of the injury corplained of?
Should the injured party be required to proceed against the third
rarty tortfeasor first? Should the injured party be required to jJoin
the third party tortfeasor as a party defendant? Should the public
entity have the right to joln the third party tortfeasor as a party
defendant for the purpose of cbtaining conitribution? (Study, pages 504~
509. )

(b) Should the public liability act be enended to provide that
evidence relating to lack of funds, insufficlent numbers of employees
or equipnent, the magnitude of the problen ani of adninigtrative
difficuities arlsing therefrom and the genersl reascnableness of the
defendant entity’s conduct after receiving not'!ce of the dangerous
or defective conditions complained of iz ednissible by way of defense?
{Study, pages 509-512.)

(¢) Should the public liability act be ameaded to provide an
exception from the genersl rule of liability for Jangerous and defective
conditions when the injury corplained of results from a natural
accunulation of snow snd ice upon public streets, sidewalks or other

-5




public property? (8tudy, pages 512-513.) Professor Van Alstyne
has suggested the following provisions which should be specifically
considered:
A public entity shall not be lisble for demages sustained
by reason of natural aeéumulation of enow and ice on public streets,
sidewalks or other public property, if the property was at the time
of the sustalning of the dsmage otherwise reascnably free fron

any dangerous or defective conditlons which contributed thereto.
Respectfully submitted,

Joseph B, Harvey
Assistant Executive Secretary
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