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The Californis Law Revision Commission was
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52(x) October 10, 1962
RECOMMENDATION
of the
CALIFORNTA 1AW FEVISTON COMMIBSION
.. relating to

CLAIMS, ACTIONS AND JUDGMENTS AGAINST PUBLIC
ENTITIES AND PUBLIC EMPLOYEES

BACKGROURD

California statutes contain provisions tha% har suit against public
entities and public officers and employees unless & claim for damages l1s
presented as prescribed by statute. The three genzrel cla.ims‘ presentation
procedures provided by Caelifornia law (which are fcund in the Govermment
Code) are: Sections 600 to 655 (claims against the State); Sections T00
to 730 (claime against local public entities); and Sections 800 to 803
(claims against public officers and employees). The provisions relating
to cleims against local public entities were enacted in 1959 upon

recommendation of the Califormis law Revision commiasion.l This

1. See Recommendation and Study relating to The Presentation of Claims

inst Public Entities, 2 Cal. 1aw Revision Conm'n Rep., Rec. &

Studies A-1 ]1§§95. Tn its 1959 report to the legislature the Commissioc:
also recommended, and the Leglslature enacted, statutes that reepacted
without significant substantive change the claims presentation proceduras
previously applicable to claime against the State and to clalms againcth
public officers and employees. The Commission did not et that tlme

make & study of these provisions; its recommendation was designed solely
to bring all claims provisions together in the Governmment Code.

In 1961 the Commission submitted e recommendation to the Leglslature
thet all provisions requiring the presentation of claims as a prersquisit
to suit against a public officer or employee be repealed. Sse Recommends
tion and Study relating to The Presentation of Claims Against Public '
Officers and Employees, 3 Cal. Iaw Revision Comm'n Rep., Rec. & Studies
B-1 (1961). The legislation drafted to effectuate this recommendatinn
was not adopted by the Legislature.

-1-




recommendstion of the Commission resulted in the establishment of a
uniform procedu_re governing presentation of claims against local public
entities and in the repeal of at least 17h separate claims procedures
that formerly applied to various local public entities.

The Cormission has concluded that the eppropriate role for claims
presentation procedures should dbe studied in connection with its study ‘
of sovereign immunity. Despite widespread publicity and efforts directed
toward dissemination of information about claims presentation requirements
both before and after the adoption by the 1959 Legislature of the present
1local public entities claims statute, noncompliance with ite requirements
continues to provide a technical defense against determination of tort
1iability on ihe merits. To the extent that such technical defenses are
not thorcughly justified by the objectives of the claims procedure, their
contimied existence in the future will tend to frustraie the purposes of
whatever rules are ultimately adopted providing for governmental tort
lisbility. On the other hand, to the extent that the existing claims
statutes do not effectively implement the accepted objectives of the
claims procedure, they may expose public entities to the dangers of

urnwarraented tort liability.

RECOMMENDATION

Claime A,ga.inst Publiec Entities

Unified stetutory treatment. Where two different clailme presentation

procedures exist clairmants, and possibly attorneys, mey become confused as
to which of the two claims provisions applies to a particular case. Thus,
the procedure for presenting a cleim to the State and to a local public

-
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entity should be the same to the extent that this can be a.chievedg
The Commission, therefore, recommends that the procedure

applicable to the presentation of claims against the State and against

local public entities be set forth in a single statutory enactment.
Reelization of basic claims statute objectives-prompt potice. In

its 1959 recoammendation the Commissiocn stated:

Claims statutes have two principal purposes. Flrst, they giv=
the govermmental eantity an opportunity to settle just claims before
suit is brought.  Second, they permlt the entity to mmke an
early investigation of the facts on which a claim is based, thus
enabling it to defend itself against unjust claims and to correct
the conditiong or practices which gave rise to the claim.

Yo existing claims statute adequately reallzes both of these objectives.
The Btate claims presentation procedure, unlike the local entity claims
statute, does not provide the State with an opportunity to make a

1
prowmpt investigation of the facts on which a ¢claim is btased. Since

there would seem to be as much need for prompt investigation and
opportunity to repalr or correct the condition which gave rise to the
elaim in the case of the State as in the case of loecal public entitlasy,
the Commission recommends thet the present filing times under the local

i, Claims against local public entities for death or physical injury to
persons, personal property or growing crops must now be presented
within 100 days; but simller cleims against the State are
considered timely under the present lew if presemted within two
years except for certain claims arising out of the operation of
motor vehicles by State persommel which mmst be presented within
one year. All other claims sgainst local public entities must be
presented within one year; but if against the State they may be
presented within two years, except, again, for motor vehicle torts
where the limit is one year.
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publlc entities claims statute be made applicable to the State.

Realization of basic claims statute objectives--opportunity to

consider and settle claims. The State claims presentation procedurs

provides the State with an opportunity to consider a claim before suit
mey be brought against the State on the claim. The loeal public

entities claims presentation statute, on the other hand, fails to

provide the entity with an cpportunity to settle Jjust claims before

suit is brought, for a person may file his complaint the same day he
presente his claim to the public entity.

Commencexent of an action on a claim before the publiec entity has had
an opportunity to consider the clalm defeats the basic policy of
discouraging litigation. It may be true that the presentation
of the claim gives adequate notice and opportunity for investigation but the
existing law does not provide opportunity for negotiation and settlement
prior <o incurring the expense of litigation. Imstitution of a lawsuit
not only obligates the claimant for attorney's fees and costs which will
probably increase his minimum settlement figure ; but frequentiy
imposes a burden of needless annoyance and inconvenience on the public
employees involved end on counsel for the local public entiiy. in preparing

and filing an answer within the relatively short time allowed. Much

. wxpense and inconveniencc can be svoided with no great prejwiice to the

claimant when rejection of the claim is required before institution

of an action against the public entity. A provision to this effect--
which would continmue in effect this requirement of the State claims
presentation statute and change the local public entities claims etatute

to impose this requirement--ig: thus recommwended. -

.
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Exclusion of wotor vehicle cialms. Cleims arising out of

the operation of motor wehicles by public personnel should not be
subject to the requirements of the claims statute. Neither

bagic purpose of a claims statute requires that they be included.

One basic purpose of the present 100-day limit in the local entities

claims statute is to provide the public entity with prompt notice so that

- 1t may investigate the claim and correct or repair the condition which

gave rige to it. BSuch notice does not appear to be necessary in
automobile accident cases since the public entity can institute
edministrative procedures pursuant to which officers and emplioyees

are required to report such accidents promptly to thelr superiors.

The second baeic purpose of a claims statute is to afford the public
entity an opportuniiy to comsider and approve meritorious claims hefore
commencement of litigation. However, the Commission is Informed that ip
most cases the liability of public emtities arising out of motor vehicle
accidents, p. covered by insurance snd that neitber the State no® local publis
entities consider insured claims, but refer them sutwgatically to

to the insurance carrier. Hence, in motor vehicle caszg the cla.ims.
procedure does not serve its second purpose., Thus, the claims
presentation reguirement serves no purpose so far as claims under

Vehicle Code Section 17001 are concerned, and it should not be

applicable thereto.




Exelusion of claims where plaintiff did not know injury caused by

public entity or public employee. A claim should not be required to be

presented to the public entity if the plaintiff plesds snd proves that
he 4id not know or have reason to know within the period allowed for
presentation of the claim that the death or injury was @sﬁ by an

act or cmisslon of the public entity or an employee thereof, but in such
case the plaintiff should be reguired to give notice to the publie
entity within a reasonable time after he acquired such knowledge. This
exception 1s necessary to cover those cases where the circumstances do
not disclose that & public employee was scting as Buch and the plaintiff
and hie sttorney do not dlscover this fact, and could not .reasona'bly
bave been expected to discover it, until the time for presenting the
claim bas elapsed. In cases falling within this exception, the normal
statute of limitations will cperate to defeat stale claims.

Rellef for persons who could not ressonagbly have been expected to

present a clgim. Under the local public entities claims preeentation

statute, the statutory time limits {one tmndred days for some claims;

one year for all others) are applicable without regard for extemusting
circumstances and without regard to whether the delay has frustrated

the underlying purposes of the requirement, except in the relstively rare
inetances where the presentation of such clgims has been delayed because
of the minority, incapacity or death of the claimant. In these three
exceptional cases, a late clalm msy be presented after judicial authoriza-
tion upon =z finding that the loeal public entity will not be unduly

prejudiced thereby if a petition for suthority to present a late claim
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is filed within a reasonable time, not to exceed one year, from

the time otherwise prescribed for filing the claim,

Since permission to present a late claim is reguired to be
predicated on a finding of lack of prejudice to the entity, which
Pinding ordinarily presupposee substantizl evidence that the entity
in fact had received adequate and prompt notice of the injury which
forms the basls for the cleim or that more prompt notice would not
have improved its ability to meke its defenses against the clgim,
ro good reason ls apparent why the same rule should not be made
applicable to all cases in which the requirements of the claims
statute have not been met., Since by hypothesis the entity will
not be unduly prejudiced by late presentation where permitted, the
contimigtion of the inflexible time limits in such cases will serve
only to provide, as the Commission's research consultant's report
indicates, & trap for the unwary and ignorant claimgnt. It is,
therefore, recommended tha.'l; the claimant be permitted to file his
c¢laim within one year after the cause of action on which the claim
is besed accrued if the claimant failed to file his claim through
mistake, surprise, inadvertence or excussble neglect unless the
public entity establishes that it will be unduly prejudiced by the

lste filing of the claim, The showing required of the claimsnt under




this recommendsation is the same as that reguired under Code of Civil
Procedure Section 473 for relieving a party from a default judgment.

In cases where the claimant failed to £ile his claim within
the 100-day period because he was a minor, under a disability or
died within the 100-day period, the statube should permit the claim
to be presented within one year afier the cause of action acerued
even though the pubtlic entilty maey be prejudiced by the late filing
of %the claim. Although as a general principle the public entity
should be entitled to prompt notice in order to have an cpportunity
to lnvestigate the claim and correct or remedy the condition that
gave rise to it, the Commission has concluded that, in these rare
cases where it ordinarily would not be reasonable to expect the
cleimant to file a claim, the interest in requiring prompt notice
should not be permitted to deprive the claiment or his persanal
representative of the cause of action even though the entity might
be prejudiced by the late filing.

The existing procedure under the local entities claims statute
requires a court proceeding to cobtaln leave to present a claim
after the time prescribed. The Commission belleves that this
procedure can be avolded in many cases by requiring the claimant

or his representative to make spplication in the first instance
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to the public entity to present the late claim. The Commission
is hopeful that the public entity will grant this application in
the great majority of cases where the claimant meets the statutory
requirenents for presenting s late claim., COnly if the public
entity denies the application should a court proceeding be required.
The effect of the suggested changes can he sunmarized as
follows: In any case where a claim is required to be presented
within 100 days, the claimsnt will be entitled to apply to present
the claim within one year from the date the cause of action accrued
if he shows that he failed to present the claim through mistake, |
surprise, inadvertence or excusable neglect unless the public
entityrestablishes that 1t would be unduly prejudiced by the late
filing. No provision is made for extending the time for presenting
claims that are required to be filed within one yemsr from the date
the cause of =ction accrued. In a case where the claiment dies,
is a mincr or is under a disability, the late claim may be pre-
sented within ome vear after the cause of action acerued even though
the public entity may be prejudiced theredy. Thus, the maximum
pericd in any case for filing s cia.im against & public entity
will be one year; This ghould be contrasted with the present law.
Claime againet the State must be filed within two years except
for vehicle tort claims which must be filed within one year. But,
in case of disability, the time for filing e claim ageinst the State
is extended wntil two years after the digability ceases. In the

cage of local public entities, in the rare cases where a late




claim is permitted, the time limit is extended by existing law for
a reasonable time not exceeding one year beyond the the time when
the claim should have been filed, thus providing in some cases a
maximum period of two years within which to present the c¢laim.

FPormal regquisites of claim. The provisicn of the local

public entities statute which specifies the contents of a claim
should be made applicable to claims agsinet the State in order
that a claiment may determine from an examination of the statute
the information he needs to set out in his claim.

.The Btate now provides claim forms which vary in form according
to the type of clﬁim.involved. This is a useful practice, particu-
larly for large entities handling many claims; hence, all public
entities should be authorized to provide cleim forme that require
such informatlon as the public entity specifies. The claimant,
however, should not be required to use a form provided by the
entity if he presents a claim containing the information reguired
by the statute.

There should be no requirement that claims be verified., The
State claims statute now contains a verification regulrement, but
the local public entities claims statute does not. Section T2
of the Penal Ccde provides ample protection against fraudulent
claims, for it makes the presentation of a false or fraudulent

claim to a public entity with intent to defraud a felony.
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Time for official consideration of claim.. A specific

period should be allowed for official consideration of

the claim and & claim should be deemed to be rejected se a matter
of law at the end of that period in the absence of prior action
by the public entity. The State claims statute does not provide
any limitation on the périod allowed for officlial consideration
of the claim although it prcohibits suit on the claim until it has
been rejected or disallowed. This seems unfalr to the claimant.
The local public entities cleims statute, on the other hand, does
not provide any period of time for official consideration of the
claim; the claimant is entitled to commence his actlon the same
day he files his claim. As previously pointed out, this may result
in unnecessary litigation.

A period of 45 days is recommended as an appropriate periocd for offi-
einl considerstion of a claim. At the end of that period the claim shouldbe
deemed to have been rejected if it has not ‘bgen acted upon by the public
entity. The parties should bave the power, though, to extend this
period by written agreement. Moreover, if a claimant amends his
claim, the entity should have another 45 days to act upon the claim.
Thege provisions will provide the parties with g flexible time
limit within which to negotiate or settle claims, yet the claimant
will not be unduly delasyed in the commencement of his action if

litigation becomes necessary.




Reduction of technicel difficulties and resultani expense in

handling of claims. Discretionary authority should be given public

entities to administratively settle and compromise tort cleims even
when liability 1s doubsful or uncertain. Present statutory law
appears to authorize such compromise gettlements by local public
entities only by implication, and only when litigation has commenced.
The proposed provision wouid permit public entities to use the

game techniques of negotiation and compromise in doubtful cases

that sre utilized extensively by insurance companies in an effort

to avoid litigation.

Locel public entities should also be authorized to delegate
pvermissive authority to specified officers or employees to settle
administratively minor tort claims not exceeding $1,000 or such
lesser amount ag the local public entity authorizes. This
authorizetion would make available to the larger local public
entities, at their option, administrative procedures comparable
to those which have been employed successfully by the Federal Govern-
ment under the Federal Tort Claims Act and similar legislation. Studies
made of these federal administrative tort clsims procedures have em-
phesized their speed, simplicity of operstion, inexpensiveness and
general fairness in results reached. One of the principel advantages
of the mdministrative settlement of tort claime on the federal level
is the very substantial reduction in litigation that has resulted
'therefrorh°
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In addition, local public entities should be authorized to
create claims boardes to exercise such functions of the governing
body of the public entity relating to the consideration and
determinstion of claims as the public entity authorizes. This
would make aveilable to the larger locsl public entities, at their
option, administrative procedures comparsable to those used on the
State level where the State Board of Control performs the function
of considering and determining cleims sgainet the State.

. Summary of gignificant time limitations and other conditions under

exleting law and under the recommended legislation. The following

indicates the present variance between pignificant time limits and
other conditions for the presentetion of clalms against the State
and loczl public entities as compared to the recommendstion of the

Commiasion.
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Local public entities

State

Commission Recommendation

Clgims for death
or for injury to

Persons or personal

property

Vehicle Claims
‘under Vehicle

Code Section 17001

All other claims

-Claim by person
-under disability

No claim filed

because of mistake,

‘surprise, inadver-
tence or excusable
neglect

Prior rejection
before suit

Must be filed
within 100 days

Must be filed
within 100 days

Must be filed
within 1 year

With court per-
mission, may ex-
tend filing time
up to one year
after normal
expiration if
entity not "un-
duly prejudiced”

¥o extension of
filing pericd

o such re-
quirement

Timely if filed
within 2 years

{except vehicle
torts--one year)

Must be filed
within 1 year

Timely if filed
within 2 years
{except vehicle
torts--1 year)

Filing period
extend=d up to 2
years after re-
moval of disabil-
ity [which could
total many years]

Must be filed within
100 days (except ve-
hicle torts--claim
not required)

Need not be filed

Must be filed within
1 year

Filing period may te
extended to 1 year from
date of accrusl of
cause of actlon even
though entity may be
prejudiced. Court

even though entity permission is required
may be prejudiced only if public emtity

Ko extension of
filing period

Required~--no
time limit on
officisal con-
sideration

-1}~

denies application to
rresent a late claim
or fails to act on
such application with-
in 3% days of presen-
tation.

Filing period may be
extended t¢ 1 year
from date of acerual
of cause of action
unless entity would be
unduly prejudiced.
Court permission to
present is required if
public entity denies
application to present
8 late claim or fails
to act on such appli-
cation within 35 days
of presentation

Required--45 day time
limit on offical con-
sideration (except

where extended by act

of the parties)




Verification of
claim

Waiver of in-
sufficiency of
content of

elaim by failure
to object

Time to0 sue
after rejection

Local Public Entities

Not required

Provided--must
object within
50 days from
presentation
of claim

Rejection not
required--normal
statute of
limitations applies

State Commission Recora: *
Required Not Reguired
Not provided Provided--mus*

object within
20 dsye from
presentation of
claim
Within six Within six
months from months froa
rejection in rejection in

all cases {except  all cases
vehicle cases--

six months. or

normal statute of
limitations, whichever

ig later tinme)
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Actions Ageinst Pubiic Entities and Public Employees

Consent to suit. The report of the Commission's research consultant

indicates that there is a possible doubt whether s tort action may be
brought against certain local public entities. A general provision pro-
viding thet suit msy be brought agasinst any public entity should be
enacted to eliminate any doubt thet might exist whether the rules of
substantive liability that are ultimstely enacted will be avoided on

the technical ground that a particular loeal public entity is not subject
to suit.

Time for commencing action on rejected clasim. The Commission sbove

recommends that the cizims presentation procedures be revised so that

all public entities will be given an opportunity to coneider and act on

a claim before a sult may be brought on the Vcla.im. In order to avoid
troublesome problems as to the interrelstionship between the statutes of
limitation and the claims statute, a speclal period of limitetions applic-
able to actions based on rejected claime should alro be provided. This
period should commence to run only upon actual or constructive rejection
of the claim. In order to promote uniformity and avoid undue delay in a
suit against a public entity, a relstively short pericd should be ellowed
for commencing suit afier rejection regardless of the nature of the claim,
The six-month period now provided in the State claimg stetute is recom-
mended. The gemeral stsatutes of limitations would tlms have no application
to sctions against public entities upon causes of action for which claims
sre regulred to he filed.

Undertaking by pleintiff. Government Code Section 647 requires s

plaintiff who brings an action against the State, except an action arising

-16-




out of the negligent operation of = motor vehicle, to post en undertaking
in an amount to be determined by the court (but with a minfmmum amount of
$250 required}. The undertaking is conditioned upon the payment of cosﬁs
and reasonable counsel fees if the plaintiff fails to recover a Judgment
against the State. This provision thus provides a large measure of pro-
tection against spurious and unjustified actione sgainst the State. There
is no similar requirvement for an undertaking in actione brought against
local public entities.

The Commission has concluﬁed thet all public entities are entitled
to protection against ummeritorious litigation since loeal public éntities
are as llkely as the State to be subjected to such actlona. At the same
time, however, no unreasonable burden should be imposed upon a perscn who
has a meritorious ceuse of action.

The Commission recommends, therefore, that all public entities be
authorized, in their discretion, to require an undertaking for costs in
any ection against a public entity. There ls no need to require an
undertaking for counsel fees since the protection afforded public entitles
by an undertaking for costs is sufficient to deter litigation-prone persons
from instituting unfounded litigation. Moreover, meking the undertaking
for coets entirely discretionary eliminates any need for an exception like
that found in Section 647 for cer'ba:l;n actions involving motor vehicles,
since 1t 1s expected that the discretion vested in the public entities
will be judiciously exercised. To further assure that no unreasonable
tburden is placed upon a meritorious litigant, the minimum amcunt of the
undertaking should be fixed at $100, end the public entity should have
the burden of showing good cause for moving the court to fix an amount in

excegs of this minimmm.
-17-




The Commission further recommends that the protection which would be
afforded public entities under this recommendation be extended to actions
brought against public employees where the public entity furnishes the
defense. This will discoursge a pleintiff from bringing an action agalnset
the employee alone (instead of against the public entity) merely to avoid
the underteking., Moreover, unmeritoriocus litigation against public
employees should be discouraged to the same extent as litigation against
the public entity iteelf is discouraged.

Actions egainst public employees. Sections 801 and 803 of the

Government Code and #a.rious municipal charters and ordinances contain
provisions that bar suit against a public officef or employee on his
personal liability unless & claim for damsges is presented within a
relatively short time after the claimant's cause of action has accrued.
These provisions are hereafter referred to as "persomnel claims statutes.”

The existing personnel claime statutes are ambiguocus, inconsistent
and overlapping.l Claimants, attorneys and courts have difficulty in
determining which, if any, of the personnel claims statutes applies in
& particular case., In addition, these statutes have operated as a pro-
cedural trap for unwary plaintiffs.

In 1961 the Commission submitted a recommendation to the legislature
that all perscnnel claims statutes be re];naa.le'ﬁ..2 However, the legislation
drafted to effectuste this recommendstion wes not enacted. The Commission

has reviewed its 196] recommendation to determine whether the personnel

1. For s detailed discussion of the defects in the personnel claims statutes,
gee research consultant's study, Recommendation and Study Relating to The

Presentation of Claims Against Public Officers and ees, 3 Cal. law
Revision Comm‘'n. Reps; Rec. & Studies at H-13 et se seq. .

2. See Recommendation and Study Relating to The ] Presentation of Ciaims

t

Puplic Officers and Employees, 3 Cal. Law Revision Comm'n Rep., Rec. &
Studies, H-1 (1901).

~ -28-




claims statutes should be retained, revised or repealed in view of the
Commission's other recommendations concerning governmental tort liability.

The t;-aditional grounde used to Justify the public entity claims
statutes-~that prompt notice is necessary to permit investigation of the
claim and correction of the condition that gave rise to it~-do not Justify
persoanel claims statutes. As the Commission steted in its 1961 recom
mendation:

The recognized Justification for & claims statute is that

it assures reasonably prompt notice of & potential liability

t0 a defendant whose unigue situation requires this preferred
treatment. Thus, a claime statute is justified as applied to

g public entity which, tut for such protection, might frequeantly
find itself sued on stale clgims of which it hed not theretofore
been aware. But the lisbility of public officers eand employees
against which the personnel claims procedure affords protection is
a personal liabllity hased on the defendant's own negligence. In
many cases the injury involved arises directly out of an act or
cmission of the public officer and employee and he is immediately
aware of it. There is no more justification in these cases for
requiring & plaintiff to present a claim as a condition of bring-
ing suit than there would be for imposing s similar requirement
when a plaintiff sues any other defendent. Of course, in some
ingtances a public officer or employee may be held lisble even
though he did not have immediate personsl knowledge of the injury.
But in such cases the public officer's lisbiliity is no greater
than that of his counterpart in private employmen .3

Nevertheless, in view of its other recommendations relating to
govermmental tort liability, the Commission has concluded that scme type
of personnel claims statute is needed. For example, the Commission
recommends that as a general rule a public entity should be required to
pay & judgment rendered sgainst its employee for death, injury or dam-

age resulting from an act or cmission in the scope of his employment.l"

3. Recommendation and Study Relatbing to the Presentation of Claims
Against Public Officers snd %es, 3 Cal. Law Revision Comm'n
REP-, Rec- & Studies, H‘ﬁ"‘E"b 19 1),

4. See Recommendation of California law Revision Commission relating
to Tort Liability of Public Entities end Public Officerg and

Employees (September 1, 1962).
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If this general rule were adopted, the repeal of the persomnel claims
statutes would largely negate themﬁrotection provided by the public
entity claims sta?utes; for, if an action against the public entity
were barréd because a claim,waé not presented to the public entity as
required by the applicable statute, the claimant ould, neverthelees,
bring an act;on against the employee imvolved end recover & judgment
which the public entity ordinarily would then be required to pay. A
requirement that public entities mssume the ultimate liabllity for acts
or omissions of their personnel in the scope of their employment should
not operate, however, to defeat the sound pubiic policy represented in
the public entity claims statutes. It is necessary, therefore, that
a@propriate legislation be enscted to preserve the effectiveness of th;
public entity claims statutes.

Accordingly, the Commission recommends:

1. An esction against & public employee for deeth, injury or
damage resulting from an act or cmission in the scope of his employment
ghould be barred if an action based on the same act or omiesion against
the employing public ewbtity would be barred becguse the requirements of
the public entity claims statute had not been met.

2, A cause of action against a public employee should nﬁt be
barred, however, Lf the plaintiff pleasds and proved that he did not
Xnow or have reason to know within the period sllowed for presentation
of the clsim to the employing public entity that the injury was caused
by an act or omission of & public employee. This exception is necessary
to cover those cases where the clrcumstances do not disclose that the
public employee was acting as such and the plaintiff and his attorney
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do not discover this fact, and could not reasonably have been expected
to discover it, until the time for presenting the claim to the public
entity has elapsed. In order that the entire burden of liability may
not fgll on the public employee under these circumstances, it is
necessary to provide that no claim need be presented sgainst the public
entity if such g showing is made.

3. The statutory protection recommended sbove shounld. supersede
any charter, ordinance or regulation of a loenl public entity which
requires the presentation of a claim as a prerequisite to the maintehance
of an action against a public employee to enforce his persongl 1ligbility.

Venue in tort actions against the State. Vemue in tort actions

against the State is now determined by Section 651 of the Government
Code and Section 401 of the Code of Civil Procedure. The effect of
these sections is that tort actione against the State may now be tried
in any city or counbty in which the Attorney Generasl has an office.

Leglslation should be enacted to provide that the place of trial
for a tort action against the State is a court of competent Juris-
diction in the county in which the injury occurs. The court should
be authorized, however, to change the place of trial in the same
manner snd under the same clrcumstances as the plé.ce of trial may be
changed where the action is between private PErSOns.

The proposed legislation would be fair to both parties. In most
cases, the witnesses will reside in the vicinity of the place where the
injury occurred. On the other hand, if the present veme provisions
are retained, it will often be necessary--as in the case of a tort
action involving an injury in e state institution--~to transport mumerous

=21~
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witnesses to either Sacramento, Sen Francisco or Los Angeles, the
places where the Atiorney General presently maintains offices. More~
over, the recommended legislation will prevent the plaintiff from
shopping for a forum in an attempt to find a jurisdiction noted for
liberal Jury verdicts.

Requiring that & tort action against the State ordinarily be
tried in the county where the injury occurred will not prove unduly
burdensome to either party since the place of the triel could be changed
upon the same showing that would be reguired if the action were ocne
between private persons.

Poayment of clsims and judgments

Compromise of claims end actions. [This portion of the recom-

mendation will be written when the Commission has determined the sub~
stance of the statutory provisions that will be recommended for enact-

ment. ]




Payment of tort judgments by local public entities. Existing statutes

do not always ensure that local public entities have the authority and the
duty to psy tort judgments for which they are liasble. In addition, the
plaintiff in some cases has no means whereby he can enforce a tort

judgment ageinst a local public entity. As a result, some local public
entities enjoy a form of practicel immunity from tort liability even though
they otherwise would be iiable under the rules governing their substantive
tort liability. |

To ensure that local public entities have both the duty and the
capacity to pay tort judgments for which they ere liable and, at the
same time, to protect public entities against the disruptive financial
consequences of large tort Jjudgments, the Commission reccmmends:

1. All local public entities should have a statutory duty to pey
tort judgments for which they are liable. Judgn_x_ents against pu‘blic
entities, u_nlike thoge aga_ins_t private persons, ordinarily cannct be
satisfied by execution or ;ther legal _;process‘a.ga.inst the agsets of the
judgment debtor, for public property and funds are generally exempt from
execution. However, when a statutory duty is imposed upon public entities
to psy tort judgmente, it will be clesr not only that such entities have
euthority to pey such judgments, but that the judgment creditor may obtain
& writ of mandste to compel the public entity to psy the judgment.

2, All local public entities should be authorized to pay a tort
judgment in installments over a term not exceeding 10 years when necessary
to prevent undue hardship to the public entity. Cities, counties,
school districts and county water districts already have authority to
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spread the payment of judgments over a period of years.l

Accordingly, & local public entity liable for a tort judgment should be

required to pay the judgment to the extent funds are available in the
fiscal year in which the judgment becomes final. If the Jjudgnment
cannot be peid in full in such fiscal year, the public entity should be
required to pey the balance of the judgment in the ensuing fiescal year
unless this would result in undue hardship to the entity. In case

of undue herdship, the public entity should be authorized to spread
the payment of the balance of the judgment over a period not to exceed
10 years.

The delay in receiving payment where the public entity determines to
pay the judgment in installments would not unduly harm the judgment
creditor. In the first place, since tort judgments will bear interest
et the legal rate of seven percent, public entities will be motivated to
spreed the payment of tort judgments over a period of less than 1O years
and to prepay any one or more installments whenever this is possible.
Moreover, in most cases there will be an available market for the sale
or discount of tort judgments that are to be peid in installments.
However, to provide additional assurance that such judgments will be
marketable, they should be made legal investments for trust funds, banks

and insursnce companies and for certain public funds and should be

T Cal. Govt. Code §§ 50170-50175, Cel. Water Code §§ 31091-31096
(cities, counties and county water districts suthorized to spread
the payment of judgments over a pericd not exceeding 10 years);
Cal. Educ. Code § 904 (school districts authorized to spread the
payment of Jjudgments over a period not exceeding three years).
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permitted to be used as security under certain circumetances.

The authority to pay tort judgments over a period not exceeding 10
vears should be in addition to and not in lieu of established procedures
presently permitting extended psyment of judgments. To avold unnecessary
conflict, however, and to stimulate a ready market for such judgments,
Education Code Section 904 should be amended to permit peyment of judg-
ments over & period not exceeding 10 years and to remove the four percent
1imit on the rate of interest now provided. It may be noted that the four
percent limit is probably unconstitutianal.2

3. A few types of public entities appear to be independent for
functionel purposes but are nevertheless financially dependent upon some
other public entity from whom they derive all or part of their funds.

The limited ability of such dependent entities to raise their own funds
by the exercise of the taxing power should not be permitied to shield
them in fact from tort liability where, under applicable rules determining
substantive liability, they would otherwise be liable. Accordingly, the
contributing entity should be required to include in its appropriations
of funds to the dependent entity sufficient moneys to bear its pro rata
share of the tort judgments for which the dependent public entity is

liable. In the sbsence of such a provision, a plaintiff might not be

able to secure payment of his judgment.

2. See Welch v. Dunemuir Joint Union H.S. Dist., 326 P.2d 633 (Cal.
App. 1958} (holding the 4 percent imterest rate unconstituticnal in
light of Bection 22 of Article 20 of the State Comnstitution which sets
the minimum interest rate on judgments at seven percent), vacated
without opinion upon hesring granted by the California Supreme Court.
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4, The statutory restrictions upon the incurring of debts or
liabilities and the statutory limitations upon the maximum permissible
rate of property taxation by local public entities should not operate
to confer for practical purposes an immunity from tort liability.
Accordingly, an express statutory provision should be enacted to mske it
clear that these limitations do not apply to tort judgments. Such a
provision should not impose undue hardship upon local fublic entities in
view of other recommendations of the Commission. For example, installment
payments over a period of 10 years will, in most cases, mitigate the
fiscal impact of the requirement that tort judgments be paid. Cther
recommendations of the Commission will also permit local public entities
to mitigate the adverse financial consequences of unanticipated tort
Judgments. For example, one of the recommendetions mede by the
Commission to the 1963 legislative session is that public entitles be
authorized to purchase insura.nce.3 This will permit the substitution of
a known annual payment for potential tort liability. Moreover, the
Comeission's recommendation relating to the igsuance of bonds to pay tort
,judgnen‘tsh will have the effect of permitting payment of such judgments to

be spread over a period of many yeers.

3. BSee Recommendation relating to Insurance Coversge for Public Entities
and Public Employees, 4 &a Tew Revisioh Comm'n Rep. Rec. & Doies
*x (1963)

4, See pages ¥*-¥¥% infra.
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Fupding judements against local public entities with bonds. The
expansion of tort lisbility of governmentel entities makes it imperative
to provide governmental entities with means to minimize the disruptive
-effect of unexpectedly large judgments. Certain governmental entities in
California have long been authorized to issue bonds to raise funds to pay
tort judgments. The City of Los Angeles issued bonds to fund a liability
of almest silx million dollars incurred in the St. Francls Dam disaster of the
late 1920's. The City of Long Beach issued bonds to obtain funds to pay
judgments in excess of $370,000 that resulted when s platform leading to
the entrance to the municipal suditorium collapsed under the weight of a
crowd of people in 1914, That these cities were able to fund their tort
liabilities with bonds enabled them to meet these obligations without
seriously disrupting their financial structures.

Similar authority should be extended to all cther public entities thet
levy taxes or assessments and thus have the power to raise the revenues to
discharge a bonded indebtedness. Inasmuch as the exercise of this power
may result in the imposition of taxes to discharge the bonded indebtednes<
the power should be exercised only when two-thirds of the voters, voting
at an election called for that purpose, authorize the public entity to
issue the bonds. The legislation reccommended by the Commission is not
limited by its terzﬁs to judgments arising out of "tort" actions; 1t permits
the issuance of bonds to pay any judgment. To limit the authorization to
"tort" judgments would probably result in litigation brought solely to
determine whether particular judgments were "tort" judgments. Since the
bonds may be issued only after suthorization by two-thirds of the voters,
there is ample protection against abuse of the authority that would be
granted by recommended legislation.
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Amendments send repeals

Division 3.5 {commencing with Section 600) of Title 1
of the Goverrment Code should be repealed. Thie division
is the existing statute relating to claims and actions agalnst
the State and local public embities and their employees. It
will be eutirely superseded by the proposed legislatlon.
Appendix A, page ***, is a dlsposition teble showing where
the subject mtte;éf the repealed secticns in Divielon 3.5
is covered in the legislation recommended by the Coxmission
or the reason why the subject matter of those gsections is not
included in the recommended legislation.

A large mumber of statutes contain references %o
Division 3.5 or a portion of that divieion. Since Division
3.5 will be repealed, it is necessary to delete these
references and to replace them with appropriate references

to the pertinent provisions of the recommended leglslation.

Bffective date of proposed legislation
The proposed legislation takes effect on July 1, 196k, This

deferred effective date will provide time for persons to
become familiar with the proposed leglslation prior to

its effective date.




Part 3

SECTION 1. Pert 3 {commencing with Secticn 900) is added to

Divigion 3.6 of Title 1 of the Govermnment Code as enmcted by Senate

1
Bill No. ™% of the 1963 Regular Session, to rend:

FPART 3. CLAIMS AGAINST PUBLIC ENTITIES

Chapter 1. General

Article 1. Definitions

1.” Senate Bill No. % will be the bill introduced to effectuate the
Commissicn's recommendation relating to tort lisbility of public
entities and public employees. BSee Recommendation of Celifornia
Law Revisjon Commissgion relating to Tort Lisbility of Public
Entities and Public Officers and Fmployees (September 1, 1962).
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900
900. As used in this part, unless the provision or context other-

wise requires, "board" means:

{a} 1In the case of a local public entity, the governing body of
the local public entity.
(b) In the case of the State, the State Board of Control.

- _.Hot§: This definition “1s new. It facilitates the drafting of
P¥ovisions that apply both to the State and -0 local public entities.

The definitions contained in Part 1 of Division 3.6 will, of
course, apply to this part. Part 1 contains the following provisions:

810. Unless the provision or context otherwise requires,
the definitions contained in this part govern the construction
of this division.

810.2. "Employee" includes an officer, agent or employee.
810.4. "Bmployment" includes office, agency or employment.

810.6. "Enactment"” means a constitutional provision,
statute, charter provision, ordinence or regulation.

810.8. "Injury" means death, injury to & person, damage
to or loss of property, or any other injury that a person may
suffer to his person; character, feelings or estate of such
neture that it would be actionable if negligently or wrong-
fully infliected By a private person.

811. "Local public entity" includes any county or city
and any district, local authcrity or other political sub-
division of the State, but does not inelude the State or any
office, officer, department, division, bureau, board, com-
migsion or agency of the State clailms against which are paid
by warrants drawn by the Controller.

811.2. "Public employee' means an employee of a public emtity.

811.4. 'Public entity" includes the State and any local
rublic entitv.
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90l. For the purpose of computing the time limits prescribed by
Sections 911.2, 911.k4 and 912, the date of the accrual of & cause of
action to vhich a claim reletes is the date upon which the cause of
action would be deemed to have accrued within the rmeaning of the statute
of limitations which would be applicable thereto if the claim were
being asserted against a defendant other than a public entity.

Note: Proposed Section 901 is bvased on the second paragraph
of Government Code Seetion 715, which applles to claims against locsl

public entities. There is no existing ccrparable statubery provision
that applies to claims against the State. -




Article 2. General Provisions

905. Except as provided in Section 905.4, there shall be presented
in accordance with Chapter 1 {commencing with Section S00) and Chapter 2
(commencing with Section 910) of this part all claims for money or damages
against local public entities excevt:

(2} Claims under the Revenue and Taxation Code or other statute
prescribing procedures for the refund, rebate, exemption, cancellation,
amendment, mcdification or adjustient of any tax, assessment, fee or
charge or any porticn thereof, or of any penalties, costs or charges
related thereto.

{b) Claims in connection with which the filing of 2 notice of
lien, statement of claim, or stop notice is required under eny provision
of law relating to mechanics', laborers' cr materialmen's liens.

(c) Claims by public officers and employees for fees, salaries,
wages, mileage or other expenses and allowances.

(d) Claims for which the workmen's compensation authorized by
Division 4 (commencing with Section 3201) of the Labor Code is the
exclusive remedy.

(e) Applications or claims for eny form of public assistance under
the Welfare and Institutions Code or other provisions of law relating to
public assistance programs, and claims fcr goods, services, provisions
or other assistance rendered for or on behalf of any recipient of any
form of public assistance.

(f) Applications or claims for money or benefits under any public

retirement or pension system.
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(z) Claims for principal or interest upon any bonds, notes, warrants,
or other evidences of indebtedness.

(h) <Claims which relate to a special assessment constituting a
specific lien agsinst the property assessed and which are payable from
the proceeds of such an assessument, by offset of a claim for damages
against it or by delivery of any warrant or bonds representing it.

(i) Claims by the State or a department or agency therecf or by
another local public erntity.

{j) Claims arising under any provision of the Unemployment
Insurance Cede, including but not limited to claims for money or benefits,
or for refunds or credits of employer or worker contributions, penalties.
or interest, or for refunds to workers of deductions from wages in excess
of the amount prescribed.

(k) Claims for the recovery of penaslties or forfeitures made
pursvant to Article 1 of Chepter 1 of Part 7 of Division 2 of the
Labor Code (commencing with Section 1720).

(1} Claims governed by the Pedestrian Mall Law of 1960, Division
13 (commencing with Section 11000) of the Streets and Highways Code.

Note: Proposed Section 905 is the same in substance as Jovernment

Code Section T03. See proposed Seciion 935 infra for procedure for
claims excepted from Chapters 1 and 2.




g905.2
905.2. FExcept as provided in Section 905.%, there shall be
presented in accordance with Chapter 1 (commencing with Section 900}
and Chapter 2 (commencing with Section 920) of this part all cleims
for money or camages agalnst the State:
(a) For which no appropriation has been made or for which no
fund is available but the settlement of which has been providad for

by law.

(v} TFor which the appropristion made or fund designated is exhausted,

(¢} For mcney or damages {1) on express contract, (2} for a
negligent or wrongful act or ormission for whiclk the State is otherwise
made liable by statube or {3) for the tek ing or damaging of private
property for public use within the meaning of Section 14 of Article I
of the Constitutica.

{d) TFor which settlement is not otherwise provided for by law.

Note: Proposed Section 905.2 restetes the substance of portions
of Goverrment Ccde Sections 620, 621 and 641. Proposed Section 905.2

is patterned after Section 630 (Title 2 of the Calif. Adminis. Code }
of the Bules of the State Board of Control.

-




905.4

905.4. A claim need not be presenmted to a public entity
on:

(a) Any cause of action arising under Vehicle Code Section 17COL
or 17002; or

(b} Any cause of action for injury caused by a negligent or wrongful
act or omissicn if the plaintiff pleads and proves that he did not know
or have reason to kncw, within the pericd prescribed Tor the presentation
of a claim to the public entity, that the injury was caused by an
act or omission of the public entity or an emplcyee thereof and that he
gave notlce to the public entity within a reasonable time after he
acquired such kuowledge.

Note: Proposed Section 905.L4 is a new provision. It mekes it
unnecessary to present a claim where the injury results from the
operation of a motor wehicle by a public empleyee or where the plaintiff
did not know or have reason to know within the period prescribed for
presenting a claim that the injury was caused by a public entity or

public employee. See proposed Section 950.4 infra (relating to claims
against public employees).




905.6

905.6. Chapter 1 (commencing with Section 900) and Chapter 2
{commencing with Section 910} of this part shall not be construed to be
an exclusive means for presenting claimg to the Legislature nor as
Preventing the Legislature from making such appraopriations as it deems
proper for the payment of claims against the State which have not been
submitted to the board or recommended for payment by it pursuant to
Chapters 1 and 2 of this part.

Note: Proposed Section §05.6 is the same in substance as
Government Code Section 625.




505.8
905.8. Nothing in this part imposes liability
upon a publie entity unless such liability otherwise exists.

Note: Proposed Section S05.5 is new. It makes clear that the
claims presentation provisions do not impose substantive lisbility.




910

Chapter 2. Presentation end Uonsideration of Claims

Adrticle 1. GCeneral

910. A :zlaim shall be presented by the claimant or Tty a person
acting on nis behalf and shall show:

{2) The name and post office addvess of the zlaimant;

(b) The peet cffice address to which the person presenting the
claim desires notices to be sent;

(¢) The cate, plarc and other circumstances of the occurrence
or transaction which gave rise to %he claim asserted;

{d) A general deseription of the indettedness, obligation, injury,
demage or lcss incurred sco far as it may be known at the time of
rresentation of the claim; and

{e) The amount cleimed as of the date of preseatation of the
claim, together with the basis of compntation therec?.

Nigte: Proposed Section $10 is the same as the first pexragranh

of Covernment Code Sechtion 711 which applles to Zoecal public sntities.
cyromriany Cedn Saction 621 which applies to the Stete requires that "ame

person naving a claim zgainst the Shtate . . shall pressut it to the
board . . . ; accompanied by & statement showing the facts constitutine
the claim, . . ." Fropnsed Seccicn 910 will substitute a more specifiz

statement of tihe contents of & claim for the very gesneral stetement
found in Government Code seetion 621




910.2
810.2. The claim shall be_signed by the claimant or by some person
on his behaif. Cleims against local public entities for supplies,
meterials, equipment or services need not be signed by the claimant
or on Lis behelf if presented on a billhead or invoice regularly used
in the conduct of the business of the claimant.

Note: Proposed Section 910.2 is the same as the second paragraph
of Government Code Secticn T1ll which applies to local public entities.
Proposed Section 910.2 will eliminate the reguirecuent of Jovermment
Code Section 621 that claims against the State be "verified in the
seme manner as complaints in e¢ivil actiouns “ Claims against local
public entitles are not required by existing law to be verified.
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910.4%. The board may provide forms specifving the information
to be contained in claims against the public entity. If the board
provides forms pursuant to this sectiown, the person preseating a claim
need not vee such form 1L he presents his claim in conformity with
Bections 910 and 920.2. If he uses the form provided pursuvant to this
section and complies substantially with its requiremenis, he ghgll be
deemed to have complied with Sestions 910 and 910.2.

Note: Proposed Section 910.4 is new. It permits public entities
to provide claime Torrs that may be used by the claimant in lieu cf

submitting & claim containing the information specified in proposed
Section 910.




910.€

910.6. A claim may be amended at any time before the expiration
of the period designated in Section 911.2 or before final action
thereon is taken by the board, whichever is later, if the claim as
amenced relates to the same transaction or cccurrence which gave rise
to the original claim. The amendment shall be considered a part of the
original ciazim for all purposes,

Note: BEuaisting law applying to lceal public entitles {Government
Code Section TYl) provides that "a claim may be amended st any time,
and the amendment shall be considered a part of the original claim
for all purposes.” Proposed Section 910.6 provides a time limit on

anending claims. Thers is no existing statutory provislon relating
to amendment of claims against the State.
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010.8

910.8. (a) If in the opinion of the board a claim as presented
fails to comply substantially with the requirements of Sections 910 and
510.2, or with the requirements of a form provided under Section 910.L
if a claim is presented pursuant thereto, the board may, at any time
within 20 days after the claim is rresented, give written notice of its
insufficiency, stating with particularity the defects or omissions
therein.

(b) Such notice may be given personally to the person presenting
the claim or by mailing it to the address, if any, stated in the claim
as the address to which the person presenting the claim desires notices
to be sent. If no such address is stated in the claim, the notice may
be mailed to the address, if any, of the claimant as stated in the claim.

{c) The board may not take acticn on the claim for a period of
15 days after such notice is given. A failure or refusal to amend
the claim shall not constitute a defense to any action brought upon
the cause of action for which the claim was presented if the court
finds that the claim as presented complied substantially with Sections
910 and 910.2 or a form provided under Section 910.L.

Note: Proposed Section 910.8 is the same as Covernment Code
Section 712 which applies to local public entities except that
(1} Section 712 provides for notice of insufficiency within 50
days instead of within 20 days and (2) Section 712 prohibits
board action on the claim for a period of 20 days instead of 15
days. The shorter time limits under propesed Section 910.8 are
necessary because the proposed legislation is designed to give the
board an opportunity to consider the claim before court action may
be commenced. There is no similar provision under existing law
thet provides for notice of insufficiency of claims egainst the State.

A board of a local public entity may delegate the functions of
ruling on the insufficiency of claims and giving nctice of insufficiency

to an officer of the entity if it deems it more convenient to do so
than to perform these functions itself. See proposed Section 935.L4.
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81, Any defense based upon a defect or omission in a claim as
presented 1s waived by failure of the board to give notice of
insufficlency with respect to such defect or omission as provided in
3ection 910.8, except that no notice need be given and no waiver shall
result when the claim as presented fails to state either an address
to which the perscon presenting the claim desires notices to be sent
or an address of the claimant.

Hote: Proposed Section 911 is the same as Government Code
Section 713 which applies to local public entities. No comparable

statutory provision now exists with respect to claims against the
State.
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911.2

91l1.2. A claim relating to a cause of action for death or for
injury to persons or to personal property or growing crops shall be
presented as provided in Article 2 (commencing with Section 915) of
this chapter not later than the cne hundredth day after the accrusl
of the cause of action. A claim relating to any other cause of action
shall be presented as provided in Article 2 (commencing with Section
915) of this chapter not later than one year after the accrual of the
cause ¢f action.

Note: Proposed Section 911.2 is substantially the same as the
first paragraph of Govermment Code Section 715 which applies to local
public entities. Proposed Section 911.2 will provide a shorter
period of time for presenting a claim against the State than the
existing law (Government Ccde Section 644) which provides that a
claim not arising under Sections 17000 to 17003, inclusive, of the

Vehicle Code shall be presented to the board within two years after
the claim first arose or accrued.
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911.k4

911.4k. When a claim that is required by Section 911.2 to be
presented not later than the one hundredth day after the accrual of
the cause of action is not presented within such time, a written
apolication may be made to the public entity for leave to present such
claim, The application shall be presented to the public entity as
provided in Article 2 (commencing with Section 915) of this chapter
within a reasonable time not to exceed one year after the accrual
of the cause of action and shall state the reason for the delay in
presenting the claim. The proposed claim shall be attached to the
application.

Note: Proposed Sections 911.Y4 to 911.8 are new. These sections
will meke a court proceeding to obtain leave to file a late claim
necesgary only in those cases where the public entity dces not grant
the application made pursuant to Section 911.4. Under exlsting law
applicable to loecal public entities a court proceeding is necessary

in every case before a late claim may be filed. GSee alsc note o
proposed Section 912.
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911.6

911.6. (a} The board shall grant or deny the application within
35 days after it is presented to the board. If the board does not act
upont the gpplicaticn within 35 days after the application is presented,
the application shall be deemed to have been denied on the thirty-fifth
day.

{b) The board shall grant the application where:

(1) The failure to present the claim was through mistake,
inadvertence, surprise cor excusable neglect and the public entity was
not unduly prejudiced by the failure to present the claim within the
time specified in Section 911.2; or

(2} The claimant was a minor during all of the time specified
in Section 911.2 for the presentation of the claim; or

(3) The claimant was physically or mentally incapacitated during
all of such time and by reason of such disability failed to present a
claim during such time; or

(4) The claimant died bvefore the expiration cf such time.

Note: See notes to proposed Secticns 911.Y4 and Gl2.
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911.8

911.8. Written notice of the board's action upon the application
shall be given to the claimant personally or by mailing it to the
address, if any, stated in the proposed claim as the address to which
the person making the application desires notices to te sent. If no
such address is stated in the claim, the notice shall be mailed to the
address, if any, of the claimant as stated in the claim. ¥No notice
need be given when the proposed claim fails to state either an address
to which the person presenting the claim desires notlces to be sent or
an address of the claimant.

Note: See note to proposed Section 911.k.
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9l2

912, (a) As used in this section "superior court” means:

(1) In the case of a claim against a lccal public entity, the
superior court cof the county in which the local public entity has its
rrincipal office.

{(2) In the case of a claim against the State, the superior court
of any county in which the Attorney General has an office.

(b) The superior court shall grant leave to present a claim
after the expiration of the time specified in Section 911.2 where the
application to the board under Section 911.lL was made within a reascnable
time not to exceed one year after the accrual of the cause of action and:

(1) The failure to present the claim was through mistake,
inadvertence, surprise or excusable neglect unless the public entity
against which the claim is made establishes that it wguld be unduly
prejudiced if leave to present the claim were pgrented; or

{2} The claimant was a minor during all of the time specified in
Section 911.2 for the presentation of the claim; or

(3) The claimant was physically or mentally incapacitated during
all of such time and by reason of such disability Tailed to present
a claim during such time; cor

(4) The claimant died vefore the expiraticn of such time.

{c) Application to the superior court for leave to present a
claim under this section must be made by a petition showing (1} that
application was made to the board under Section 911.4% and was denied
and (2) the reason for the delay. A copy of the proposed claim shall
be attached to the petition. The petition shall be filed within 20

days after the application tc the board is denied or deemed denied
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912

pursuant to Secticn 911.6.

(4} A copy of the petition and the proposed claim and a written
notice of the time and place of hearing thereof shall be served (1}
on the clerk or secretary or board of the local public entity if the
claim is against s local public entity, or {2) on the State Board
of Control or its secretary if the claim is against the State,
not less than 10 daye before the hearing. The application shall be
determined upon the basis of the petition, any aifidavits in support
of or in opposition to the petition, and any additional evidence received
at such hearing.

Note: Proposed Section 912 is based on Government Ccocde Section
716 which relates to local public entities. The grounds for granting
leave to present a late claim have been literalized to cover cases
where the claimant could not reasonably have been expected to file
2z clgim. The requirement of Government Code Secticn 716 that the

petition be verified has been eliminated. There is no similar

existing statutory proceeding for petitioning a zcourt for leave to
file a late claim against the State. Howesver, Government Code Section

646 permits the presentation of claims against the State by certain persons
under disability within two years after the disability ceases.




912.2

gl2.2. If an application for leave to present a claim is granted
by the board pursuant teo Section $11.6, cr if a petition for leave to
present a claim is granted by the court pursuant to Section 912, the
claim shall be deemed 1o have been presented to the board ugon the
day that leave %o present the claim is granted.

Note: Fropcesed Section 912.2 is new. It is rnecessary in order

to ©ix the date from which to compute the time within which the beard
must act on the -loim under proposed Section 912.4 infra.
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g1a.k

912.4k. The board shall act on & claim in the manner provided in

Section 912.6 or 912.8 within 45 days after the claim has been

presented. If a claim is amended, the board shall act on the amended cliaim

within 45 days after the amended claim is presented. The clagimant and
the board may extend the period within which the beard is required to
sct on the claim by written agreement made before or after the
expiration of such period. If the board fails or refuses toc act on
a claim within the time prescribed by this secticn, the claim shall be
eemed to have been rejected by the board on the last day of the
period within whicin the board was reguired to act upon the claim. If
the period within which the board is required to act is extended hy
agreement, whether made before or after the expiration of such period,
the last day of the period within which thHe bcard is regquired to act
shall be the last day of the period specified in such agreement.

Note: Froposed Section 912.4% is new. Under existing law, en
action may not be brought against the State until the claim is rejected
or disallowed and no time is prescribed within which the State Board
of Control must act on the claim. On the other hand, under existing
law an action may be brought against a loeal public entity as soon
as the claim has been presented.

Although proposed Section 91l2.4 provides that a claim is deemed to
be rejected if the bcard does not act within 45 days, proposed Section
960.2 authorizes reconsideration and settlement of claims within the
period aliowed for commencing an action. Settlement or compromise of

pending litigation is covered by proposed Sections 960.6 (State) and
960.8 (local public entities).




912.6

912.6. (a) In the case of a claim against a local public entity
the board skall act on a claim in cone of the following ways:

f1) 1If the board finds tbe claim is not a proper charge against

he public entity, it shall reject the claim,

{(2) If the board finds the claim is =a proper charge against the
piublic entity and is for an amount justly due, 1t shall allow the claim.

(3) If the board finds the claim is a proper charge ageinst the
public entity tut is for an amouwnt greater than is justly due, it
ghall either reject the claim or 2llow it in the amount justly due and
reject it as tc the bhalance.

(4) If legal liability of the public entity or the amount Jjustly
due is disputed, the board may reject the claim or may compromise
the claim.

(b) In the case of a clair against a loecal public entity, if the
board allows the claim in whole or in part or compromises the <leim, 1t
may require the claimant, if he accepts the amownt allowed or offered
to gettle the claim, to accept it in settlement of the entire cliaim.

Note: Proposed Section 912.6 is based on Goverrment Ccde

Section 717. Propcsed Section 912.6(s}(U4}, authorizing comprcmise
cf cleims, is new.
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912.8

912.8. In the case of claims ageinst the State, the board shall
examine and adjust claims in accordance with such procedure as the
board, by rule, may prescribe. It mey hear evidence for and against
them and, with the approval of the Governor, report tc the Legislature
such facts and recommendatiorns corcerning them as it deems proper.
In making recomzendstions the board may state and use any official
or personal knowledge whicn any member may have touching any claim.

Nete: Proposed Section 912,8 is based on Govermment Cole
Sections 620 (second paragraph) and 622 which apply tc the State.
Proposed Section 912.8 authorizes the beard of Control to prescribe,
by rule, the procedure for consideration of cleims. This permits
elimination of the provisions of bectlon £21 relating to notice of
time and place of hearing on the claim. See proposed Section 965

infra which provides for payment of allowed claims when a sufficient
appropriation for payment exists.
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913
913. If the State elects to insure its liability, the beoard may
automatically deny any claim covered by insurance.

Note: TFroposed Section 913 is the same as Govermmenht Code
Section 62k.
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913.2

013.2. Written notice of any action taken under Section 912.6
or 912.8 rejecting a claim in whole or in part shall be given to the
persan vho presented the claim. Such notice may be given by mailing
it to the address, if ary, stated in the claim as the address to which
the perscn presenting the clzim Jesires notice to be semt. If no
such address is stated in the claim, the notice may »e mailed to the
address, if any, of the clalmant as stated in the claim. No notice need
be given when the claim fails to state either an address to which the
person presenting the claim desires nolices to te sent or an address
cf the claimant.

EEEE‘. Progosed Secticn 913.2 is based an the second paragrach
of Goverrment Code ECection 71T which appli=s to local public entities.

There is ro similer statutcry provisicn relating to cleims agaiast
tha State.




. 915
Article 2. Delivery of Claims, Applicaticns, Hoticea, Ete.

915. (a) A claim, any amendment thereto, or an application to
the public entity for leave to present a late claim shall be presented
to a local public entity by:

(1) Delivering it to the clerk, secretary or auditor thereof; or

(2} Mailing it to such clerk, secretary or auditor cr to the
governing body at its principel office.

(p) A claim, any amendment thereto, or an application for leave
to file a late claim shall be presented to the State by:

{1) Delivering it to an office of the State Ecard of Control; or

{2) Mailing it to the State Board of Control at its principal
office.

{c) A claim, amendment or application shall be deemed to have
Leen presented in compliance with this section even though it is not
delivered or mailed as provided in this section if it is actually
received by the clerk, secretary, auditor or beard of the local publice
entity, or is actually received at an office of the State Doard of
Control, within the time prescribed for presentztion theresof.

Note: Proposed Section 915 is based on Government Code Section

71k which applies to local nublic entities. There is no similer
statutory provisicn relating to claims against the State.
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915.2

915.2. If a claim, amendment to a claim or application to a
public eatity for leave to dresent a late claim is presented by mail
under this article, or if any notice under this article is given by
meil, the claim, amendwent, application or notice shall be served in
the manner prescribed by Section 1013 of the Ccde of Civil Procedure.
Froof of service by mail may be wade in the manner prescribed by
Section 10Ll3a of the Ccde of Civil Procedure.

Note: Preoposed Section 215.2 is new. It is patterned after
Business and Professions Ccocde Section 25760.
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Chapter 3. Proceedings to Determine Congtituticnality

of Cleims Ageinst the State

Note: This chapter is the same as ..rticle 3 (commencing with
Section ©30) of Chapter 1 of Division 3.3 of Title 1 of the Government
Code and will supersede that article.

92C. As used in this chapter, "omnibus claim appropriation” means
an act of appropriation, cr an item of apprepriation in a budget act,
by which the Legisiature appropriates a lump sum to pay the claim of
the State Board of Control or its secretary azairst the State in an
anount which the Legislature has determined is properly chargeable to
the State.

020.2. Promptly folicwing the effective date of an conibus
cleim appropriation, the toerd or its secretary shall submit to the
Controller a claim covering the full amcunt of the appropriation made
in the ommibug claim appropriation. Any such claim is exempt from
the provisions of Chapter 4 (ccmmencing with Section 925) of this
part, and the beoard shall have those powers necessary to administer
and disburse the omnibus cliaim appropriation.

920.4%. If the Controller beiieves or has reason to believe thet
the payment of any portion of the cmnibus claim appropristion may
viplate the provisicns of the Constitution, he shall withhold payment of
the gquestioned portion and shall issue his warrant for the remainder of
the appropriation. The secretary, subject to the beard's approval,

shall promptly disburse the undisputed portion of the cumnibus claim
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920.6

gppropriaticn end skell prewptly give notice to the Joint Legislative
Budget Committee of the Controller's action concerning the withheld portion.

920.6. Unless the Joint legislative Budget Committes within 60 days
after receipt of such notice advises the board in writing that the
Legislature desires to reconsider any part of the withheld portion, the
board shall institute proceecings to compel the Caontrcller to issue his
warrant for the talance of the omnibus elaim appronriasion. The board
shall prosecute any such proceeding to final determination and shall
disburse the funds finally paid over to it. Funds subject to such
proceedings shall continve to be availsble urtil the end of the fiscal
year in which finsl determination of the proceeding occurs.

§20.8. If the Joint Legislative Budget Committee advises the toard
that the Legislature desires to reconsider any part of the cmnibus claim
appropriation withheld by the Ccntroller, nc further action shall be
taken with respect to that part and the money appropriated therefor
shell revert to funds Irom which they were appropriated, pending further
legislative action. The board, however, shall institute proceedings as
provided in Section 920.6 to compel payment of the remeinder of the

cmnibus claim appropriation withheld uy the Controller.
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Chapter L4, Fresentation of Claims to State Controller

Note: This chapter is the same as Article 1 {commencing with Section
600) of Chapter 1 of Division 3.5 of Title 1 of the Government Code and
will supersede that article.

925. As used in this chapter, "board" means the State Board of
Control.

925.2, Claims for expenses of either house of the Legislature or
members or cormittees therecl, and claims for official salaries fixed by
statute, are exempt from this chapter and Section 13920,

925.k. Any person having a claim against the State for which
aeppropriations have been made,'or for which state funds are available,
way present 1t to the Controller in the form and manner prescribed by
the generael rules and regulations sdopted by the board for the presenta-
tion end audit of claims.

925.6. The Controller shall not draw his warrant for any claim
until it has been audited by him in conformity with law and the general
rules and regulaticns adopted by the board, governing the presentation
and audit of claims. Whenever the Controller is directed by law to
draw his warrant for any purpose, the direction is subject to this
section, unless it is accompanied by a special provision exempting it
from this section.

925.8, If the Comtroller approves a claim he shall draw his warrant
for the amount approved in favor of the claimant.

926. If he disapproves a claim, the Controller shall file it amd =

etatement of his disapproval and his reasons with the board as prescribed in

the ruled and regulantions of the beard.

-32-




a26,2

926.2. The Controller shall not entertain for a second time s
claim against the State once rejected by him or by the Legislature
unless sucl facts are subseguently presented to the board az in suits
between individuvals would furnish sufficlent ground for granting a
new trial,

926.4. Any person who is aggrieved by the disapprovel of a claim
by the Controller, may appeal to the voard. If the beard finds that
facts are presented justifying such action, the Controller shall
reconsider his rejection of the claim.

926.6. After finel vejection of a claim by the Controller followlng
reconsideration, any person interested may appeal to the Legislature by
filing with the board a notice of appeal. Upon receipt of such notice
the board shall transmit to the Legislature the rejected claim, all
papers accompanying it, and a statement of the evidence taken before
the boaxd.

926.8. Whenever & govermmental agency of the United States, in
the collectlon of taxes or amounts owing teo it, is authorized by federsal
law to levy administratively on credits owing to a debtor, it may avail
itself of the provisions of this section and claim credits owing by the
State to such debtor, in manner as follows:

It shall file a certification of the facts with the state department,
beoard, office or commission owing the credit to the debtor prior to the
time the state agency presents the claims of the debtor therefor to the
State Controller or to the 3tate Personnel Board. The state agency in
presenting the claim of the debtor shail note therson the fact of the

filing of the certificate and shall alsc note any amounts owed by the

debttor to the State by reason of advances or for any other purpose.
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926.8
Subject to the provisions of Sections 12419.% and 12419.5, the
State Controller shall issue his warrant payable to the United States
Treasurer for the net amount duve the debtor, after offsetting for any
amounts advanced to the debtor or by him owing to the State, or as much
thereof as will satisfy in full the amount owing by the debtor to the

United States as so certified; any balance shall be raid to the debtor.
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Chapter 5. Claims Procedures Established by /figreement

930. The State Poard of Control may, by rule, authorize any state
agency to include in any written agreement to which the agency is a
party, provisions governing the presentation, by or on behalf of any
rarty thereto, of any or all claims arising out of or related to the
agreement and the consideration and payment of such claims. A4 claims
procedure established by an agreement made pursusnt to this section
exclusively governs the claims to which 1t relates, except that the
agreement may not require a shorter time for presentation of claims
than the time provided in Section 911.2, and thet Sections 911.4 to 912.2,
inclusive, are applicable to all such claims.

Note: Proposed Section 930 is new. It is based on existing

Government Code Section 705 which applies to local public entities.
See proposed Section 930.2 infra.
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930.2

930.2. The governing body of a local public entity may ineclude in
any written agreement to which the entity, its governing body, or any
board cr emplioyee thereof In an officizl capacity is = rorty, provisicns
governing the presentation, by or on behalf of any party thereto, of
any or all claims arising out of or related to the agreement and the
consideration and payment of such claims. The written sgreement may
incorporate by reference claim provisions set forth in a specifically
identified ordinance or resolution theretofore adopted by the governing
body. A claims procedure established by an agreement made pursuant to
this section exclusively governs the claims to which it relates, except
that the agreement may not require a shorter time for presentation of
claims than the time provided in Section 911.2, and that Sections 911.4
to 912.2, inclusive, are applicable to all such claims.

Note: Proposed Section 930.2 is the same in substsnce ss Government
Code Section 705.
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Chapter 6. (laims Procedures Established by local Public Entities

935, C(Claims against a local public entity for money or damages
which are excepted by Section 905 from Chapter 1 (commencing with Section
900) and Chapter 2 (commencing with Secticn 910) of this part, and which
are not governed by any other statutes or regulations expressly relating
thereto, shall he goverred by the procedure prescribed in any charter,
ordinance or regulastion adopted by the local public entity. The pro-
cedure so prescribed may include a requirement that a claim be presented
and ascted upon as a prerequisite to suit thereon, but may not require s
shorter time for presentation of any claim than the time provided in
Section 911.2 nor provide a longer time for action upon eny claim than
the time provided in Section 912.4, and Sections 911.4 to 912.2, in-
clusive, are applicable to all claims governed thereby.

ggzg: Proposed Section 935 is the same as Government Code Section
T30 except that Section 935 provides that the procedure prescribed
pursuant to Section 935 may include a regquirement that the claim be
acted upon as a prereguisite to suit thereon. This change conforms to

proposed Section 945.4 which bars suit until claim is rejected or deemed
to be rejected.




935.2

935.2. A local public entity may establish a claims bogrd of not
less than three members to perform such functions of the governing body
of the public entity under this part as are prescribed by the local
public entity. The local public entity may provide that, upon written
order of the claims board, the auditor or other fiscal officer of the
local public entity shall cause a warrant to be drawn upon the treasury
of the loesl public entity in the amount for which g claim has been
allowed or compromised or settled.

Note: Proposed Section 935.2 1s new. It authorizes a local public

entity to establish g claims board to exercise such functions relating
to claims as the locel public entity designates.
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935.4

935.4, A loeal public entity may authorize an employee of the
locel public entity to perform such fﬁnct:l.ons of the governing bod:;r of
the public entity under this part as are prescribed by the local pubdlle
entity, but may not authorize such employee to aliow, coupromise or
' settle a claim against the local public entity if the amount to be paid
pursuant to such allowance, compromise or settlement exceeds $1,000.
Upon the written order of such employee, the auditor or other fiscal
officer of the local public entity shall cause a warrant to be issued
upon the treasury of the local public entity in the amount for which a
claim hes been sllowed, compromised or settled.

Note: Proposed Section 935.h4 is new. It authorizes a local public
entity to designate an employee whe has authority to exercise such func-
tions relating to claims zs the local public entity designates, but

such employee may be delegated the guthority to settle fipally only
claims where the amount to be paid does not exceed $1,000.




Part 4

SEC. 2. Part 4 {commencing with Section 940) is
added to Division 3.6 of Title 1 of the Government Code

as enacted by Senate Bill ‘o, *#¥* of the 1963 Regular

Session,l to read:

PART 4., ACTIONS AGAINST PUBLIC EHTITIES AND PUBLIC
Ei PLOYELS

Chapter 1. General

lSenate Bill No, ¥ will be the bill introduced to effectuate
the Commission's recommendation relating to tort liability

of public entities and public employees.

See Recommendation

of California Law Revision Commission relating to Tort
L1abllity of Public Entities and Publiic Liticers and

Employegg (oeptember I, 1962,
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940. As used in this part, unless the provision or
context otherwise requires, "board" means:

(a) In the case of a local public entity, the
governing bedy of the local public entity.

{(b) In the case of the State, the State Board of Contr.i.
Note: This definition facilitates the drafting of
provisions that apply both to the State and to local public
entities. The definitions contained in Part 1 of Division

3.6 will, of course, apply to this part. Those definiticus
are set forth in the note to proposed Section 900 supra.

Al-



gl1
941. HNotning in this part irposes liability upon a

wiblic entity unless such liability otkerwlsc exists.

Nope: Proposed Section 9&1 is new. It makes clear
that this part does not impose substantive ligbilitys;
some other statute must be found that imposes such liability.
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942

@42. Nothing in this division shall be construed
to deprive a claimant of the right to resort to writ of

mandamus or other proceeding against the public entity

or the board or any employee of the public entity to

compel it or him to pay the claim when anéd to the extent

that it has teen allowed.

Hlote: Proposed Section 942 is the same in substance
as the second paragraph of Government Code Section 718 which
applies to claims against local public entities. 1In some
circumstances, a claimant might be able to compnl payment
of a claim allowed by the State Beoard of Control. See
Government Code Section 623, now proposed Section 945, See

also Government Code Seclions 653 and 654, now proposed
Section 965.2.
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945
Chapter 2, Actions Against Public Entities

945. A public entity may sue and be sued.

Note: Proposed Section 945 is new. This section will
eliminate any doubt that might otherwise exist whether a
tort action might be defeated on the technical ground that
a particular local public entity is not subject to suit. The
prowsed section will not, however, impose subgtantive
liability; some other statute must be found that imposes
such liability. See proposed Section 941 supra.



5.2
94,5.2 Except as otherwise provided by law, the rules
of practice in civil actions apply to actions brought against
public entities.
Note: Proposed Section 945.2 is based on Government

Code Section 642 which applies to actions agesinst the State
based on express contract, negligence or inverse cordemnation.
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9%5.4
945.4 No suit for money or damages may be brought
against a public entity on a cause of action for which a
claim is required to be presented in accordance with
Chapter 1 (commencing with Section 900) and Chapter 2
(commencing with Section 910} of Purt 2 of 4hig 47~ lzion
until a written claim therefor has been presented tc the
public entity and has been acted upon by the board, or
has been deemed to have been rejected by tke board, in

accordance with Chapters 1 and 2 of Part 3 of this division.

~ Note: Proposed Section 945.4 prevents a claimant from
bringing an action against a public entity until his claim
has been acted upon or is deemed to have been rejected.
The proposed section is designed to provide the public
entity with a short period of time (45 days} to consider the
claim. See proposed Section 912.4 supra.

Under Government Code Section 641, &n action may not be
brought against the State until the claim is rejected or disal-
loved and no time is prescribed within which the State Board of
Control nust act on the claim, On the other hand, under Govern-
ment Code Section 710, an action may be brought against a local
public entity as soon as the claim is presented.

_Proposed Section 945.4 applies only to claims that are
required to be presented in accordance with Chapters 1 and 2
of Part 3. See proposed Sections 905 to 905.; supra.
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945.6

94,5.6. Any suit brought against a public entity on a
cause of action for which a claim is required to be presented
in accordance with Chapter 1 {commencing with Section 900} and
Chapter 2 (commencing with Section 910) of Part 3 of this
division must be commenced within six months after the date
the claim is acted upon by the board, or is deemed to have
been rejected by the board; in accordance with Chapters 1

and 2 of Part 3 of this division.

Note: Proposed Section 945.6 requires that an action
must be commenced within six months after the claim is
acted upon or is deemed to be rejected. The normal statute
of limitations will not apply. Proposed Section 945.6
applies only to claims that are requir ed to be presented in
accordance with Chapters 1 and 2 of Part 3. See propesed
Sections 905 to 905.4 supra.

Proposed Section 945.6 is based upon Government Code
Sections 643 and 644 which apply to claims against the State.
Government Code Section 719, which applies to actions on
claims against local public entities, requires that an action
be commenced within the period of time prescribed by the
applicable statute of limitations. The recommended legislation
prevents the commencing of an action until the claim is
rejected or deemed to be rejected. This is designed to
provide the public entity with an opportunity to consider the
claim and makes it necessary to provide for a special statute
of limitations that commences to run when the entity has
acted on the claim,

& an,
R
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945.8

945.8, Except as otherwise provided by statute, an
action against a public entity upon a cause of action for
which a claim is not required to be presented in accordance
with Chapter 1 (commencing with Section 900) and Chapter 2
{commencing with Section 910) of Part 3 of this division
must be commerced within the time prescribed by the statute
of limitations that would be applicable if the action were
brought against a defendant other than a public entity.

Note: Proposed Section 945.8 makes the ordinary statute
of limitations applicable to causes o©of action not within

the scope of proposed Section 945.6. Section 945.8 is based
on Government Code Section 719.



‘ 946

946. Where a claim that is required to be presented
to a public entity in accordance with Chapter 1 (commencing
with Section 900) and Chapter 2 (commencing with Section 910)
of Part 3 of this division is so presented and action thereon
is taken by the board:

(a} If the claim is allowed in full and the claimant
accepts the amount allowed; ne suit may be maintained on any
part of the cause of action to which the claim relates.

{b) If the claim is allowed in part and the claimant
accepts the amount allowed; no suit may be maintained on
that part of the cause of action which is represented by
the allowed portion of the claim.

(c) If the claim is allowed in part, no suit may be
maintained on any portion of the cause of action where,
pursuant to a requirement of the board to such effect, the
claimant has accepted the amount allowed in settlement of
the entire claim.

Note: Proposed Section 946 is the same in substance as
the £Irst paragraph of Government Code Section 718 which
applies to claims against local public entities. Government

Code Section 645, which applies to claims against the State,
contains somewhat comparable provisions.
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947. At any time after the filing of the complaint in
any action against a public entity, the public entity may
file and serve a demand for & written undertaking on the part
of each plaintiff as security for the allowable costs which
may be awarded against such plaintiff, The undertaking shall
be in the amount of :;100, or such greater sum as the court
shall fix upon good cause shown, with at least two sufficient
sureties, to be approved by the court. Unless the plaintiff
files such undertaking within 20 days after service of a
demand therefor, his action shall be dismissed.

Note: Proposed Section 947 is new, A somewhat
compariyle provision applying only to certain actions against
the S%ate is contained in Government Code Section 647. Under
Secticn 647, sctions arising out of the oparation of motor
vehicles by p-hlic employeazs are excluded, the minimum under-
takinz is %750, and the unsuccessful plaintiff is required
to pay a reusovrzble ccunsel fee %o the Stote. No similar

provision is f.omd in existing statutes relating to actions
against local public entities.
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G47.2
947.2. If judgment is rendered for the public entity in
any action against it, allowable costs incurred by the public
entity in the action; but in no event less than 350, shall
be awarded against each plaintiff.
NMote: Proposed Section 947.2 provides that a public
entity 1s entitled to receive at least ;50 as allowable

costs when a plaintiff fails to recover a judgment against
the public entity.



950
Chapter 3. Actions Against Public Employees

950, Except as otherwise provided in this chapter,
a claim need not be presented as a prerequisite tc the
maintenance of an action against a public employee to

snforce his personal liability.

Hote: Proposed Sections 950-950.8 cover gll employees
{offlce:s, agents and employees) and both negligent and
intentional torts.

The provgsions of these sactioﬁs make itf, unnecessary to
present a claim against a public employee. he propose

sections will, however, bar an action against an employee if
the action against the public entity is barred.

Proposed Sections 950-950.8 are based on Section 803 of
the Government Code. In 1951 the Legislature enacted Section
2003 (now Section 803) of the Government Code in an attempt
to accomplish the result achieved under proposed Sections
950-950.8. The attempt was not completely successful, however,
for Section 803 does not apply to State personnel, nor to
officers (as distinguished from "employees") of other entities.
Moreover, since Section 803 applies only to actions based on
"negligence," it appears that a plaintiff at times would be
able to evade the public policy expressed in Section 803 by
framing his complaint on a theory other than that of negligence.
Somewhat overlapping provisions of the Government Code (Sections
801 and 802) require that a claim be filed with the employee
as a condition to bringing an action against him.
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950.2

950.2. Except as provided in Section 950.4, 3 cause of
action against a public employee for injury resulting from a
negligent or wrongful act or omission in the scope of his
employment is barred if an action against the employing
public entity for such injury is barred under Section 946
or 1s barred because of the failure (a) to present a

written claim to the public entity or (b) to commence the action

within-the time specified in Section 9%5.6.

Note: OSee note to proposed Section 950 supra.
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950.4. A cause of action against a public employee for
injury caused by a negligent or wrongful act or omission
is not barred by Section 950.2 if the plaintiff pleads and
proves that he did not know or have reason to know, within
the period prescribed for the presentation of a claim to
the employing public entity as a condition to maintaining
an action for such injury against the employing public
entity, that the injury was caused by an act or omission of
the public entity or an employee thereof and that he gave
notice to the public entity within a reasonable time after
he acquired such knowledge.

Note: Proposed Section 950.4 makes it unnecessary to

present a claim where the plaintiff does not know the injury
was caused by a public employee. There is no similar

provision in existing law. See proposed Section 905.4 (b)
supra for a similar provision applicable to public entities.
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950.6

950.6, When a written claim for money or damages for
injury has been presented to the employing public entity,
a cause of action for such injury may not be maintained against
the public employee whose negligent or wrongful act or omission
caused such injury until the claim has been rejected, or
has been deemed to have been rejected, in whole or in part
by the public entity.

Note: See note to proposed Section 950. See proposed

Section 945.4 supra for a similar provision applicable to
actions against public entities.
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950.8

950.8. Any provision of a charter, ordinance or regulation
heretofore or hereafter adopted by a local public entity which
requires the presentation of a claim as a prerequisite to
the maintenance of an action against a public employee to
enforce his personal liability is invalid.

Note: Propnsed section 955.8 is new. It makes clear

that Tocal provisions cannot replace the provisions of
proposed Chapter 3.
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951. At any time after the filing of the complaint in
any action against a public employee, if a public entity
undertakes to provide for the defense of the action; the
attorney for the public employee may file and serve a
demand for a written undertaking on the part of each plaintiff
as security for allowable costs which may be awzrded against
such plaintiff. The undertaking shall be in the amount of
2100, or such greater sum as the court shall fix upon good
cause shown, with at least two sufficient sureties,to be
approved by the court. Unless the plaintiff files such
undertaking within 20 days after service of the demand therefor,
his action shall be dismissed.

Note: Proposed Sections 951 and 951.2 are new. See

proposed Sections 947 and 947.2 for similar provisions
applicable to actions against public entities.
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951.2

951,2, If judgment is rendered for the public employee
in any action where a public entity is not a party to the
action but undertakes to provide for the defense of the
action, allcwable costs incurred in defending the action, but
in no event less than SSD; shall be awarded against the

plaintiff,

Note: See note to proposed Section 951.
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Chapter L. Special Provisions Relating to Actions

Against the State

955, The proper court for trial of actions against the
State for the taking or damaging of private property for
public use is a court of competent Jjurisdiction in the
county in which the property is situate.

Except as provided in Section 955.2; upon writ?en demand
of the Attorney General made on or before answering, the
place of trial in other actions shall be changed to

Sacramento County.

Note: Proposed Section 955 is the same in substance
as Government Code Section 651, except that Section 651 is
not %ualified by a provision similar to proposed Section
955.2. .



955.2

955.2. Novwithstanding any other provision of law; in
any action or proceeding where the State is named as a
defendant for injury or death resulting from a negligent
or wrongful act or omission and the injury or the injury
causing death occurred within this State; the proper court
for the trial of the action is a court of competent jurisdiction
in the county where the injury occurred or where the injury
causing death occurred. The court may; on motion; change the
place of the trial in the same manner and under the same
circumstances as the place of trial may be changed wke re the
action is between private parties,

Note: Proposed Section 955.2 is new. Under the

proposed section, tort actions against the State will be tried
in the county where the injury occurred. Under Government
Code Section 651 and Code of Civil Procedure Section 401, tort
actions against the State may now be tried in any city or
county in which the Attorney General has an office.
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955.4

955.4, Except as provided in Sections 955.6 and 955.8:
{a) Service of summons in all actions on claims
against the State shall be made on the Governor and Attorney

General.

(b} The Attorney General shall defend all actions on

claims against the State.

Note: Proposed Section 955.4 is the same in substance
as Government Code Section 649.
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955.6

955.6. 1In actions for the taking or damaging of private
property for public use within the meaning of Section 14 of
Article I of the Constitution on claims arising out of work
done by the Department of Public Works:

(a) Service of summons shall be made on the Director of
Fnblic Works,

{b) The defense shall be conducted by the attorney for
the department.

ote: Proposed Section 95%.6 is the same as Government
Code Section 648.

-62-



955.8

955.8. 1In actions for the taking or damaging of
private property for public use within the meaning of Section
14 of Article I of the Constitution on claims arising out of
work done by the Department of llater Resources:

(a} Service of summons shall be made on the Director of
Water Resources and the Attorney General.

{b) The defense shall be conducted by the legal counsel
of the department, if authorized by the Attorney General pursuant
to Section 127 of the Vater Code; otherwise the defense shall
be conducted by the Attorney General.

Note: Proposed Section 955.8 is the same in substance
as Government Code Section 650.
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Part 5

SEC. 3. Part 5 {ccmmencing with Section 960) is

added to Division 3.6 of Title 1 of the Government Code as

enacted by Senate Bill No.*#x of the 1963 Regular Session,l

to read:

PART 5., PAYMENT OF CLAIILS AND JUDGMENTS

1senate Bill No. **% will be the bill introduced to effectuate
the Commissionts recommendation relating to tort liability
of public entities and public employees. See Recommendation
of California Law Revision Commission relating to Tort
Liability of Public Entities and Public Officers and

Emplovees (September I, 1962)
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960

960, As used in this part, unless the provision or
context otherwise requires, "board" means:

(a) In the case of a local public entity, the
governing body of the local public entity.

(b) In the case of the State, the State Board of Control.

Note: Thik definition facilitates the drafting of
provisions that apply both to the State and to local public
entities: The definitions contained in Part 1 of Division
3.6 will, of course, apply to this part. Those definitions
are set forth in the note to proposed Section 900 supra.
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960.2

960.2. The poard may, in its discretion, within the
time prescribed by Section 945.6 for commencing an action
on the claim, reexamine a previously rejected claim in order
to consider a settlement of the claim.

Hote: FProposed Section 960.2 authorizes the board to
reexamine a previously rejected claim in order to.consider

its settlement. No comparable provision is found in the
existing statutes. :
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960. 4

%60.4. The 3tate Board of Control, by rule; may
authorize state agencies to adjust and pay claims for injuries
resulting from alleged negligent or wrongful acts or
omissions where the settlement does not exceed $l;000 or
such lesser amount as the board may determine and a sufficient
appropriation for such payment exists. Payments shall be
made only upcn approval of the settlement by the board,

Note: Proposed Section 960.4 specifies the conditions
under which the State Beard of Control may delegate to state

agencies the authority to adjust and pay tort claims. Wo
comparable provision is found in the existing statutes.
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960.6

960.4. The head of the state agency concerned; upon
recommendation of the Attorney General or othgr attorney
authorized to represent the State, may settle, adjust or
compromise any pending action where a sufficient ap-
propriation for the payment thereof exists. Where no
funds or insufficient funds for such payment exist, the
head of the state agency concerned, upon recommendation of
the Attorney General or other attorney authorized to
represent the State, may settle; adjust or compromise
any pending action with the approval of the Department
of Finance.

Wote: Proposed Section 960. ¢ specifies the conditions
under which a pending action against the State may be settled

or compromised. There is no comparable provision in the
existing statutes.
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960 .8

960,88 The governing body of a local public entity
may compromise; or may delegate the authority to its attorney
or an employee to compromise; any suit based on a cause of
action for which Chapter 1 {commencing with Section 900)
and Chapter 2 {commencing with Section 910) of Part 3

of this division requires a claim to be presented.

NOTE: Proposed Section 960.8 is based on Government
Code Section 720. BSection 720, however, confers the authority
to compromise only by implication and does not expressly
authorize such authority to be delegated. Proposed Section
960.8 should be compared -with proposed Section 935.4.
Under these two sections, claims settlement authority can
be delegated only sc far as - small claims are concerned until
suit 1is filed. Thereafter, there is no limit on the
authority to delegate claims settlement authority.
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Chapter 2, Payment of Claims and Judgments

Against the State

965. Upon the allowance by the State Board of Control
of all or part of a claim for which a sufficient appropriation
exists, and the execution and presentation of such documents

as the board may require which discharge the State of all

1iability under the claim, board shall designate the fund
from which the claim is to be paid and the state agency concerned
shall pay the claim from such fund. Where no sufficient
appropriation for such payment is availabie; the board shall
report to fhe Legislature in accordance with Section 912.8.

Note: Proposed Section 965 is based on Government Code
Section 623 which applies to the State. Government Code Seotion

623 is limited to payment of claims arising under Section 17000
to 17003, inclusive, of the Vehicle Code.
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965.2. The Controller shall draw his warrant for the
payment of any final judgment or settlement against the
State whenever a sufficient appropriation for such payment
exists. Claims upon such judgments and settlements are
exempt from Section 925.6.

Note: Proposed Section 965.2 is based on Government -

Code Sections 653 and 654, The existing statutes, however,
apply only to judgments and do not include settlements.
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965.4

965.4. The Governor shall report to the Legislature,

at each session, all judgments or settlements against the

State not theretofore reported.

Notes Proposed 8ection 965.4 is based on Government
Code Section 655. Section 655 does not, however, require
that judgments based on injuries arising out of operation
of motor vehicles by state employees be reported nor does
the section require that settlements be reported. ‘
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Chapter 3. Payment of Tort Judgments Agsinst Local

Public Entities

Article 1. Genersl

97C. As used in this article:

(a) "Fiscal year" means a year beglnning on July 1 and
ending on June 30 unless the local public entity has adopted a
different fiscal year as authorized by law, in which case "filscal
year" means the fiscal year adopted by such local public entity.

(b) "Tort judgment" means & final judgment which is founded
upon éeath or injury to persons or property proximately caused by
g negligent or wrongful act or omission and for which a local
publie entity is lilable.

Note: This section defines terms used in this article.
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970.2

g70.2. A local public entity shall pay any tort judgment
in the manner provided in this article. A writ of mandate 1s an
eppropriate remedy to compel a local public entity to perform any
act required by this article.

Note: This section imposes a duty upon local public entities
to pay tort judgments in the manner provided in this article and
gives the judgment creditor the right to obtain a writ of
wandate to enforce this duty. Depending upon the financlal
condition of the public entity, it can comply with the duty to pay
a tort judgment by: (1) paying the judgment in the fiscal year
in which it becomes final; (2) paying the judgment in the next
fiscal year; (3) paying the judgment in not more than 10
anmal instalments; or (%) paying the judgment with the proceeds
of a bond issue as suthorized by Article 2 (commencing with
Section §75) of this chapter.
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970.4

97C.4., The governing body of a local public entity shall pay,
to the extent funds are available in the fiscal year in which it
becomesrfinal, any tort judgment out of any funds to the credit of
the local public entity that are:

{a) Unappropriated for any other purpose unless the use of such
funds is restricted by law or contract to other purposes; or

() Appropriated for the current fiscal year for the payment
of tort judgments and not previousiy encumbered.

Rote: Sections §70.h4 and 970.6 provide the procedure by
which local public entities must pay tort judgments. The judgment
must be paid to the extent funds are available in the fiscal year
in which it becomes final. If the judgment cannot be paid in
full in such fiscal year, the public entity must pay the balance of
the judgment in the ensuing fiscal year unless this would result
in unduve hardship to the entity. In case of undue hardship,
thre public entity is authorized to spremsd the payment of the
balance of the judgment over a period not to exceed 10 years.

The procedure provided by Sections 970.4 and 970.6 is based on
Govermment Code Sections 50170-501?5*(cities and counties},
Water Code Secticps 31091-31096 (county water districts) and
Education Code Section 904 (school districts).
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970.6

970.6. {a) If a local public entity does not pay a tort judgment
during the fiscal year in which it becomes final and if, in the
opinion of the governing body, the unpaid amount of the tort
Judgment 1s not too great to be paid out of revenues for the
ensuing fiscel year, the governing body shall pay the judgment during
the ensuing fiscal year immedistély upon the obtaining of sufficient
funds for that purpose.

(b) 1If a local public entity does not pay a tort judgment
during the fiscal year in which it becomes final and if, in the
cpinion of the governing body, the unpaid amount of the tort
judgment 1s so great that undue hardship will arise if the entire
amount is paid out of the revemues for the ensuing fiscsl year,
the governing body shall pay the judgment, with interest thereon,
in not exceeding ten annmusl instalments. Each payment ghall be of
an equal portion of the principal of the tort judgment, The local
public entity, in its discretion, msy prepay any one or more
instalments.

{e) The authority to pay a tort judgment in instelments as
provided in this section is in addition to and not in lieu of any
other law permitting local public entities to pay tort judgments
in instalments.

Note: See note to Section 970.4.
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970.68

970.8. (a) Each local public entity that derives revemue for
its maintenance and operation from taxes or assessments or from
rates and charges made for services or facilities provided by the
local public entity shall in each fiscal year levy taxes or
assessments or make rates and charges or both in an amount
sufficlent to pay all tort judgments in accordance with this
article.

(b) If all or any portion of the revenue used for the
maintenance and operation of a local public entity liable for a
tort judgment is derived from appropriations of another local
public entity, such other local public entity shall in each fiscal
year appropriate funds equal to its pro rata share of an amount
sufficient to permit the local public entity liable for the tort
Judgment to pay the judgment in accordance with this article.
Such amount shall be paid to the local public entity liable for the
tort judzment ard shall bte used by such entity to satisfy the
tort judgment. The pro rata share of such other loeal public
entity for each tort judgment is an amount bearing the same
proportion to the total amount of the tort judsment as the revenue
derived from such other local public entity for maintenance and
operation during the fiscal year in which the cause of action on such
Judgment accrued bears to the total revenmies used for maintemnance and
operation during such fiscal year of the local public entity liable
for the tort judgment . For this purpose, such other local public
entity shall levy taxes or assessments, make rates and charges, or
otherwise provide funds, sufficient in amount to raise the amount
of the sppropriation and payment required by this section.

Hote: This section is necessary to insure psyment of s

tort judgment against a Publicentity that is financially dependent
upon some other public entity.
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57l. Any limitation on the amount of texes, assessments or
rates and charges that may be levied or collected by a local public
entlty, and any limitation on the amount of appropriations and
payments that may be made by a loeal public entity, and any limitation
on the amount of 1iabillty or indebtedness that may be incurred by
a local public entity, contained in any other statute or in any
charter or ordinance is inapplicable to the taxes, assessnents,
rates and charges or appropriatioms levied, collected or made
pursuant to this article.

Note: This section uskes clear that the statutory restrictions
upon the incurring of debts or liabilities and the statutory limita-
tions upon the maximum permissible rgte of property taxation by
local public entities do not spply to tort judgments. The section
is necessary to insure that these restrictions and limitations do not

operate to confer for practical purposes an immunity from tort
liability.
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971.2

971.2. (a) All tort judgments for which a local public
entity is liable are legel investmente for all trust funds, and
for the funds of all insurance companies, banks {both commercial
and savings) and trust companies, and for every other local public
entity within this State, to the same extent as bonds of the
local public entity lisble for the tort judgment.

{b) Whenever any money or funds may by law be imvested in or
loaned upon the security of bonds of a local public entity, such
money or funds may be invested in or loaned upon the security of a
tort judgment for which such local public entity is liable; and
whenever bonds of a local public entity may be used as security
for the faithful performance or execution of any court or private
trust or of any other act, a tort judgment for which such local
public entity is liable may be s0 used.

(e) A1l tort judgments for which a local public entity is
liable, to the same extent as bonds of such local public entity, are
legal for use by any stabte or national bank or tanks in the
State as security for the deposit of funds of any local public
entity within this State.

Note: This section makes a tort judgment against a local
public entity an authorized legal investment for trust funds,
banks and insurance companies, to the same extent as the bonds of
such local public entity. It also provides that a tort Judgment
against a local public entity may be used as security in certain
circumstances to the same extent as bonds of such entity. The

section is necessary to provide assurance that tort judgments
against local public entities will be marketable.
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Edue. Code Sec. 904

SEC. T. BSection S04 of the Education Code is amended to read:

90L4. The governing board of any school district shall pay
any judgment for debts, liabilities, or damages out of the school
funds to the credit of the district, subject to the limitation on the
use of the funds provided in the Conmstitution. If any Jjudgment is
not paid during the tax year in which it was recovered:

{a) And if, in the opinion of the board, the amount is not too
great to be paid ocut of taxes for the ensuring tax year, the board
shall include in its budget for the ensuing tax year a provision
to pay the judgment, and shall pay it immediately upon the
obtaining of sufficient funds for that purpose.

(b) If, in the opinion of the board, the amount of the
Jjudgment is so great that undue hardship will arise if the entire
amount 1s paid out of taxes for the next ensulng tax year, the
board shall provide for the payment of the judgment in not exceeding
[$hwee] ten annual installments with interest thereon [s-sé-a-weie
Rodecuaceding-bepereaspi-poaguawsy ] up to the date of each
payment, and shall include provision for the peyment in each
budget for not exceeding [+hree] ten consecutive tax years next
ensuing. Fach payment shall be of an equal portion of the prineipal

of the judgment, except that the board, in its discretion, may

provide for the prepayzent of any one or more installments.

Note: The amendrents to this section make it counsistent with
proposed Section 970.6. The four percent limit in Section 904 is
probably unconstitutional.
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975
Artiele 2. Funding Judgments with Bonds

975. As used in this article:

(a) "Board" means the governing body of a local taxing entity.

(b} "Iocel taxing entity" means a local public entity that has the
power to levy ad valorem taxes or assessments upon property within the

territory of the entity.

Hote: Thls sectlon defines certain terms uged in this article.
The definition of "local taxing entity" is based in part on Government
Code Section S401 which defines "bonds" as "bonds or other evidences of
indebtedness the principal and interest of which are payable or masy be
pald from ad valorem taxes or assessments levied by or on behglf of a
public body."
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975.2

975.2. Whenever the board deems it necessary for the local taxing
entity to incur a bonded indebtedness to fund all or any portion of an
outstanding judgment against the entity, it shall by resolution state:

(a) The necessity for the indebtedness.

(b) The purpose for which the proposed debt is to be lncurred.

{¢) The amount of the proposed debt.

(d) The time and place for a hearing by the board on the question
whether the local taxing entity should incur a bonded indebtedness to

furd 811 or any portion of an outstanding Judgment against the entity.

Note: This article asuthorizes all locel public entities that levy
taxes or assessments--and thus have the power to raise the revenues to
discharge a bonded indebtedness--to issue bonds to obtaln funds to pay
judgments. This authority will permit these publlic entities to furd
their tort liabilities with bonds so that they msy meet such obligations
without seriously disrupting their financial structure. Not all of these
public entities have such guthority under existing law. Inasmuch as the
exercise of this power mey result in the imposition of taxes to discnarge
the bonded indebtedness, the power may be exercised only when two-thirds
of the voters, voting at an election called for that purpose, suthorize
the public entity to issue the bonds.

This article is based for the most part on the btond authorization
provisions of the Commmnity Services District law--Government Code
Sections 61650-61673.
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975.4

975.4 Notice of the hearing shall be given by publication of a copy
of the resolution pursuant to Section 6066 in a newspaper of general
circulation circulated within the local taxing entity. If there is no
such newspaper, the resolution shall be posted in three public places
in the local taxing entity for two succeeding weeks. o other notice

of the hearing need be given.

Note: This sectlon is based in part on Government Code Section

61651.
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975.6

975.6. The copy of the resclution published or posted shall be
accompanied by a notice subscribed by the clerk or secretary of the
local taxing entity that:

(a) The hearing referred to in the resoclution will be had at the
time and place specified in the resolution.

(b} At that time and place, any person interested, including
persons owning property within the local taxing entity, will be heard

upon the question stated in the resolution.

Note: This section is based on Government Code Section 61652.
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975.8

975.8. At the time and place fixed for the hearing on the resolutlon
or at any time and place to which the hearing is adjourned, the buard
shall proceed with the hearing. Any person interested, including persons
owning property within the local taxing entity, may appear and present
eny matters material to the question set forth in the resolution. At the
conclusion of the hearing, the board shall determine whether it is neces-
sary to incur the bonded indebtedness. The board's determination on the

question of necessity ils conclusive.

Note: This section is based on Government Code Sections 61653-61658.
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976. After the board has made its determination pursuant to Section
975.8, if it deems it necessary to incur the bonded indebtedness, it
shall by resolution state:

(a) That it deems it necessary to incur the bonded indebtedness.

(b) The purpose for which the bonded indebtedness will be incurred.

(¢) The amount of the debt to be incurred, which amount msy include
legal and other fees incidental to or connected with the authorization,
issuance and sale of the bonds, including the costs of printing the bonds.

(d) The meximum term the bonds to be issued shall run before
maturity, which term shall not exceed 40 years.

(e) The annual rate of interest to be paid, which rate shall not
exceed seven percent, payable annually or semiannually, or in part
annually and in part semiamually.

(f) The proposition to be submitted to the voters.

{g) The date of the special election of the local taxing entity
(which may be consolidated with a general election of the local taxing
entity) at which such proposition shall be submitted to the voters; the
manner of holding the election and the proecedure for voting for or

against the proposition.

Note: This section is based on Govermment Code Sectiom 61659.
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976.2

976.2. The resolution made pursuant to Section 976 shall constitute
the notice of such election and such resclution shall be published pursuant
to Section 6066 in s newspaper of general circulation circulated within
the local texing entity. If there is no such newspaper; the rescolution
shall be posted in three public places in the local taxing entity for

two succeeding weeks. No other notice of the electicn need be given.

Note: This section is based on Government Code Sections 61660 and

29912.
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976. 4

976.4. The board shall provide for holding the election in the
same marmer as provided by lew in respect to general elections of the

loeel taxing entity so far as applicable, except as otherwise provided

in this article.

Note: This section 1s based on Government Code Section 61661.
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976.6

976.6. Every elector authorized to vote in general elections of

the local taxing entity may vote on the propesition to authorize the

bonds.

Note: This section specifies those persomns eligible to vote in
the bond election.
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g76.8

976.8. If two-thirds or more of the votes cast upon the proposition
at the electicn are in favor of incurring the bonded indebtedness, the

board may issue the bonds at the time or times it deems proper.

Note: This section is based on Government Code Sections 4361k

and 29908.



ci

977. The board shall prescribe the form of the bonds. The bonds
may be issued in denominations not to exceed $1,000 and not less than
$100. The board shall fix, and designate in the bonds, a time and place

for payment of the bonds.

Note: This section is based on Govermment Code Sectlons 43617,

43619, 43622 and 2991k.



977.2

977.2 The board may provide for the redemption of bonds issued
under this article before maturity at prices determined by it. 4 bond
ghall not be subject to call or redemption prior to maturity unless it
containg a recital to that effect. Notice of redemption shall be
published at such time and in such manner as the board may provide in

the resolutlon providing for the issuance of the bonds.

Note: This section i1s based on Government Code Sectlon k3621,



9774

977.%. The bonds shall be sigred by the presiding officer of the
toard and countersigned by the clerk or secretary of the loecal taxing
entity, and the ccupons shall be signed by the clerk or secretary. All
signatures except ihat of the clerk or secretary on the bonds may be
printed, lithographed or engraved. If any officer whose signature appears
on the bonds or coupons ceases to be such officer befcore the delivery of

the bends, his signature is as effective as if he had remained in office.

Note: This section is based on Government Cecde Section 61671.1.



977.6

977.6. The local taxing entity may seil the bonds at the times
or in the manner the board deems to be to the public interest. The
tonds shall be sold on sealed proposals ©o the highest bidder after
advertising for bids by publication of notice of sale pursuant to
Section 6061, not less than 10 days prior to the date of sale, in &
newspaper of general circulation circulating in the local taxing entity.
1f there is no such newspaper, the notice of sale shall be posted in
thres places in the local public entity for two succeeding weeks ending
not less than 10 days prior to the sale. If sgtisfactory bids are
received, the bonds offered for sale shall be awarded to the highest
responsible bidder. If no bide are received or if the board determines
that the bids received are nct satisfactory as to price or responsibility
of the bidders, the board may reject all bids received, if any, and either

readvertise or sell the bonds at private sale.

Note: This section is based on Government Code Section 61672,



977.8

g77.8. An action to determine the validity of bondsmay be brought
pursuant to Chapter 9 (commencing with Section B6C) of Title 10 of Part 2

af the Code of Civil Procedure.

Note: This section is based on Government Ccde Section 61671.2.
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978

78. Any bonds issued by any local public entity under the
provisions of this article have the same force, value and use as bonds
issued by any municipality and are exempt from ell taxation within the
State.

Such bonds are legal investments for all trust funds, for the funds
of all insurance companies, banks (both commercisl and savings) and trust
companies, for the state school funds, and for any funds which may be
invested in bonds of cities, counties, school districts, or municipalities

in the State.

Note: This section is based on the first two paragraphs of
Government Code Section 61573.
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978.2

g78.2. Bonds issued under this article constitute general obligations
of the local taxing entity for the payment of both principal and interest
of which all property in the local taxing entity subject to taxation by the
local taxing entity or subject to ad valorem assessment by the local taxing
entity shall be taxed or assessed without limitation of rete or amount.

The board shall, at the time and in the manner provided by law for
levying taxes or assessments, Tix an ad valorem rate of tax or assessment
sufficient to pay the principal of and interest on all bonds issued under
this article as they become due. Such ad valorem taxes or assessments
gshall be in addition to all other taxes or assessments levied by the local
taxing entity, and when collected shall be used for nc purpose cther than
the payment of such bonds and the interest thereon.

Nothing in this section shall be comstrued to prohibit the use of
other revenues of the local taxing entity for the payment of principal and

interest on bonds issued under this article.

Note: This section is based cn Government Code Section 617h8.



978.4

g78.4. The proceeds from the sale of bonds issued pursuant to this
article shall not be used for amny purpose other than the purpose stated

in the resolution authorizing the issuance of the bonds.

Note: This section is based on Governuent Code Secticn L3628,

-g8-



978.6

978.6. The boasrd may by two-thirds vote of all its members declare
that no part of a described bond issue authorized urnder this article which
remains unsold shall be issued or sold. When the resolution takes effect,

the bonds described in the resclution which remain wnsold are voided.

Note: This secticn is tased on Government Code Section L3630.
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978.8

978.8. The authority provided in this article is in addition and
supplementary to any other law suthorizing public entities to issue bonds

to fund an cutstanding indebtedness.

Note: This section is ircluded merely to make clear that this article
is not intended to supersede any other law that permits a public entity to
fund judgments against it with bonds.
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CCP 3k2
SEC. 4. Section 342 is added to the Code of Civil Procedure,
to read:
3k2. An action against a public entity upon a cause of action for
which a claim is required to be presented in accordance with Chapter 1
{commencing with Section 900} and Ckapter 2 (commencing with Scction 910)
of Part 3 of Division 3.6 of Title 1 of the Government Code must be

commenced within the time provided in Section 945.6 of the Government

Code.
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Division 3.5
(repeal)

SEC. 5. Division 3.5 (commencing with Section 600) of Title 1
of the Government Code 1s repealed.

Note: See Appendix A, page **¥ infra for a Disposition Table
showing where the subject matter of the repealed sections of Division
3.5 is covered in the reccmmended legislation or the reason why the
subject matter of those sections is not included in the recommended
legislation.
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GC 13%920.1
(repeal )

6. Section 13920.1 of the Govermnment Code is repealed.
[i39E@=l=-~§H-ade§%ing—saeh-Pa}es-ané—rega&&tiens;ﬂéhe4%@&3@
maf-iﬁ—&éea—af—fequéféﬁg-&a—&f?ééa¥it—en-asy—alaim-er-Eeym—yeauépe-a
eeEtéﬁieaEéeH—anéer-peﬁaltf-eﬁ—pEFSHEy-iH—s&eh—ﬁerm-as—ét—m&y-g;eseyébe;
ané—&ny—iaééviéua}-whe-wilfully—aakes-and-sabseribes-sueh-eeytiﬁéeate
s6-a-claim-ey-Larm-vwhich-ne-kasws-be-be-false-as-be-any-waserias

-

-shkall.be

0]

mat%ey—sha&i—be—gui}ty-eﬁ-&—feien;-ané—ugea-een?ietiea-theree
suhgeet—%e-%he—peaaé%ies—preserééeé-?e¥~p8yéa§y-b"—the~Peﬁal-seée-9£
thig-Stater ]

Note: The elimination of the reguirement that claims against
the State be verified permits the repeal of this section. Section T2

of the Penal Code mekes the presentation of a false or fraudulent claim
to & public entity with intent tc defraud a felonmy.
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SEC. 7 to SEC. 15k,

Note: We have found 148 scctions that refer to the existing claims
statute by specific reference. These sections will need to be repealed
or amended to delete these references. 1In the interest of saving time
and mouey, we have omitted the text of the repealed and amended sections
in this draft. The sections will, however, be contained in the bill as

introduced.
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SEC. 155. This act tekes effect on July 1, 136L,.

SEC. 156. This act applies only to causes of action that accrue
on or after its effective date. Causes of action that accrued prior
to the effective date of this act are not affected by this act but
shall continue to be governed by the law applicable theretos prior to
the effective date of this act. Uothing in this act shall be deemed
to allow an sction on, or to permit reinstatement of, a cause of

action that was barred prior to the effective date of this act.
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APPENDIX A

DISPOSITION TABLE

Showing where the subject matter of the repealed sections of
Division 3.5 (commencing with Section 600} of Title L of the
Govermment Code is covered in legislation recommended by Commission
or the reascn why the subject matter of those sections is not
included in the recommended legislation.

Government
Code
Section

600-609

620 (first
paragraph}

620 (second
vparagraph)

621

622
623
62k
625
630=-634
640

6h1

642
643 (first

sentence}

643 (second
sentence }

Recommended Government
Section or Reason Code
Why Omitted Section
. 925-526.8 6ul {first
sentence )
905.2
64l {second
sentence )
912.8
645
905, 2 646
910
910.2 67
912.8
912.8
965 648
913 649
905.6 650
920-920.8 651
Obsolete-applies only to 652

rcertaln actions pending
prior to September 13, 19kl

905.2
9L5.4

9hs,2
905.4(a)

9Ls.6

-106-

653

Recommended
Section or Reason
Why Cmitted

911.2
945.6

96
912

o7
ou7.2
251
951.2

955.6
955+ 4
955.8
955

Cbsolete-In so for as
Section 652 relates to
interest; it is superseded
by Sectlen 3287 of the
Civil Code which was
amerded In 1959 1o make it
applicable to public '
entities; irsofar as
Secticn 652 relates to
costs, it is superseded by
Section 1028 of the Ccde
of Civil Procedure.

g65.2



Government Becommended Government Recommended

Code Section or Reason Code Section or Reason

Section Why Omitted Section Why Omitted

654 965.2 715 (second 901
paragraph)

655 965,14
716 912

700 The definition of local public

entity contained in Section 700 717 (first 912.6

is made applicable to the proposed paragraph)

legislation by a comparable

definition that will be comtained 717 (second g13.2
in Part 1 of Division 3.6 of Title paragraph)

1l of the Government Code.

718 (first gLt
701 Obsolete-the amendment referred paragraph}
to in Section 7Ol has been
adopted. 718 (second 9h2
paragraph)
To2 Obsolete-see Section of
the proposed legislation- 719 645.6
703 905 720 960.6
TO4 Obsolete-see Section of T30 935
the pronosed legislation
providing that the effective 800~803 950-950.8

date of the proposed legislation
is July 1, 196k.

705 930.2
710 ou5. 4
711 {first 910
paragraph)
711 (second 910.2
paragraph)
711 (third 910.6
paragraph)
Ti2 910.8
T13 911
714 915
715 {first 911.2
paragraph)
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