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8/30/61

Memorandum No. 38(1961)

Subject: Study No,38(L) - Contemnation (Pretriel Conferences
and Discovery)
Attached is the revised tentative recommendation on this subject.
It includes all the changes made by the Commission at its August meeting.
The Commission wanted to examine a clean draft of the recommendation

before any genersl distribution was made.

Respectfully submitted,

Jogeph B. Harvey
Asst, Executive Secretary




8/29/61

TENTATIVE

RECOMMENDATION OF THE CALIFORFIA LAW REVISION

COMMISSION

~

Relating to Pretrial Conferences and Discovery I»r Fuirent

Domein Proceedings

One of the major improvements in the procedural law of this State
in recent years haz been the enactment of adequate discovery legislisation.
Effective discovery techniques serve two desirable purposes. First, they
enable a party to learn and to determine the reliability of the evidence
that will be presented egainst him at the trial. Second, they make
the pretrial conference more effective because each party hes greater
knowledge of what he can expect to prove and what the adverse party can
be expected to prove against him.

The use of discovery in eminent domain proceedings bas not kept pace
with its use generally in other civil proceedings. Prior to the decision

of the Celifornie Supreme Court in Greyhound Corp. v. Superior courtl
2
in 1961, this was in part attributable to such decisions as Rust v. Roberts,

vhich severely limited the extent to which the opinion of an expert
could be discovered in an eminent domsin case. These decipions made
discovery ineffective because the principal issue involved in eminent

domain litigation {the value of the property taken or dameged) is a

1. 56 A.C. 353.
2. 171 Cal. App.2d 772, 341 P.2d 36 (1959).
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matter of expert opinion. The extent to which the Greyhound case has
made the opinion of the expert in an eminent domein case discoverable
is not clear, although in that case the Supreme Court cited Grand Lake
Drive-Ih v. Superior Court] (holding that en expert's opinion mey

be discovered} with a.ppruvalh and criticized Rust v. Ro‘berts.5 Even

if the courts constrye the Grezh?lmd case to permit broad discovery

in emi:-mnt domain cases, two ma..jbr obstacles to the use of discovery

in these cazes will still exist. The first is the problem of the
compensation o‘r the expert for his time in preparing for and glving his
deposition. It seems unfair for one party to impose this expense upon
the adverse party ageinst his will. Even if the problem of the
allocation of this expense were readily soluble, the emount of the
expense involved in taking the deposition of an expert often would
make this form of discovery impractical. The other major obatacle to
discovery in eminent domain proceedings is that the pertinent valuation
deta frequently are not accumilated until afier the norwal time for
completion of discovery ~- the time of the pretriel conference. The
parties usually are unwilling to incur the expense of having the expert
complete his appraisal until shortly before the actual trial, for they
geek to avoid this expense until it is clear that the cese can not be
settled. Even if the case is not settled, en asppraisal completed &

considerable time before the trial must be brought up to date just

3. Grand [ake Drive-In v. Superior Court, 179 Cal. App.24 122,
3 Cal. Rptr. 621 (19€0).
See 56 A.C. 353, 394-396.
. See 56 A.C. 353, 378-360.

o
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before the trial and this involves additional expense. In eddition,
an appraiser who completes his appraisal a considerable time before
the trial may find that he has forgotten many of the details by the
time of the trial and may need to devote & substantial amount of time
to reviewing his appraisal just before trial in order to refresh his
RemOYy .

The Commissicn believes that these obstacles to effective discovery
in eminent domain cases may be overcome by legisiation providing for &
pretrial exchange of written statements conteining pertinent valuation
data. This technique is not novel; a variation of this procedure is
now used in some federal district courts in eminent domain proceedings
end similar procedures are provided by the statutes of some other states.
Analogous procedures are provided by California statutes relating to
other fields where the problems sre comparable. For example, Code of
Civil Procedure Section 454 provides that, upon demand, & copy of
an account sued upon must be delivered to the adverse party; and, ifr
such delivery 1s not made, the party suing upon the account may not
give any evidence thereof at the trial. Similarily, Code of Civil
Procedure Section 2032 provides for & compuleory exchange of physicians'
reports under certain circumstances; and, if the report of an exanining
physician has not been exchanged, the court mey exciude his testimony
at the trial.

The Commission recognizes that pretrial exchange of valuation
data will require a party to prepare & substentiel portion of his
case somewhat earlier than is now the practice -- l.e., by the time
the information is required to be exchanged rather then by the time of

the trial. But the recomrended procedure has several offsetiing
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advantages. First, it will tend to assure the reliability of the

data upon which the appreisal testimony given at the trial is based,

for the parties will have had an opportunity to test such data through
investigation prior to triel. Such pretrial investigation should
curtail the time required for the trial and in some cases may facilitate
settlement. Second, if the exchange of informeticn takes place prior
to the pretrial conference, the conference will serve a more useful
function in eminent domain proceedings. For example, the parties, having
checked the supporting data in advance, may be able to stipulate at

the pretrial conference %o highest and best use, toc what sales are
comparable, to the admissibility of certain other evidence and, perhaps,
even to the amounts of certain items of depmage. Of course, this
desireble objective can be fully achieved only if the Judicial Council
amends the pretrisl rules to provide for the holding of pretrial
conferences in eminent domein cases subsequent to the time for exchange
of the valuation data.7

The procedure recommended above for the pretrial exchange of

valuation deta is supplemental to other discovery procedures. Never-

7- The proposed statute provides for the exchange of valustion data
not less than 20 days prior to trial. Under existing pretrial
procedures, this time limit does not provide sssurance that the data
will be exchanged prior to the pretrial conference. As valuation
opinions are subject to change as more date are acquired, it is
desirable to have the completion of discovery, end hence the pretriel
conference, as near to the actual trial as possible. The Commission
15 hopeful that if the proposed statute is enacted the Judicial
Council will amend the pretriel rules to permit the holding of the
pretrial conference in eminent domain cases after the completion of
the procedures required in the proposed statute, f.e., within 20
days of the time set for trial. If the Judicial Cowmeil believes
& different time schedule for the pretrial conference in eminent
domain cases is necessary, the Commission will reconsider its
recamrendation to determine whether the procedures here required
cen be completed before the pretrial conference.
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theless,, the Commission anticipates that the procedure herein
recompended will provide all the information that is necessary in the
ordinary case and that other methods of discovery will be used only
in umisual cases.

For the foregoing reassons, the Commission umakes the following
recommuendations:

1. At least 40 days prior to the trial, any perty to an eminent
Aomain proceeding should be permitted to serve on any adverse party
a demand to exchange valuation data. Thereafter, at least 20 days
prior to the trial, both the party serving the demand and the party
on whom the demand is served should be regquired to serve on each other
gtatements setting forth specified valuation data, such as the names
of the witnesses who will testify as to the value of the property,
the opinions of these witnesses and certain of the deta upon which
the opinions are based. In lieu of reporting the contents of
documentery material, a party should be able ©o list the documents
and indicate where and when they are available for inspection. Compliance
with these requirements will be relatively inexpensive. Appraisal
reports ordinarily contain all the valuation deta required to be
1ieted in the statement and copies of the reporits can be made &
pert of the statement.

2. If a demand ard a statement of valustion data are served,
a perty should not bve permitted to call a witness to testify on direct
examipation during his case in chief to any information required to

be listed upon a statement of valuation data unless he has listed
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the vitness and the information in the statement he served on the
other party. This sanction is needed to enforce the required exchange
of the statements of valustion data. The same procedural technique
18 used to enforce the required exchange of physicians' statements
under Code of Civil Procedure Section 2032 and to enforce the
required service of & copy of the account under Code of Civil
Procedure Section 454k. The sanction, however, should be limited to
a party's case in chief so that cross-examination and rebuttal arve
unaffacted by the required exchange of valuetion data, for it is
often difficult to anticipate the evidence required for proper rebuttal
or cross-examination,

3. The court should be authorized to permit a party to call
& witness or to introduce evidence not listed in his statement of
valuation dats upon & showing that prior to serving the statement
he (1) could mot in the exercise of reasouable diligence heve
determined to call the witness or have discovered or listed the
evidence or (2) failed to determine to call the witness or to discover
or list the evidence through mistake, lnadvertence, surprise or
excusable neglect. These are the standards now applied by the
courts under Code of Civil Procedure Section 657 (for granting e new
trial upon newly discovered evidence} and under Code of Civil Procedure
Section 473 (for relieving a party from defsult) and it is
appropriate to permit the court to apply the seme standards here.

k. Section 1247b of the Code of Civil Procedure, which now
requires the condemmer in partial taking ceses to serve & mep of

the affected parcel upon the condemnee if requested to do so, should
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be amended 80 thet the condemnee may obtain the map prior to the
time for the service of his statement of valuetion data. This will
enable the condemnee to prepare his stetement of veluation data
with an accurate idee of the amount of property to be teken by the

condemner.

The Commission's recommendation would be effectusted by the
enactment of the following measure:
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An act to amend and repumber Section 1246.1 of, to amend Section

1247b of, and to 8dd Sections 1246.1, 1246.2, 1246.3, 12L6.L4

and 1246.5 to, the Code of Civil Procedure, relating to eminent

domein proceedings.

The people of the State of California do enact ae follows:

. SECTION 1. Section 1246.) of the Code of Civil Procedure is

amended and renumbered to read:

[1246+2] 1246.8. Where there are two or more estetes or divided
interests in property sought to be condemned, the pleintiff ie entitled
to have the amount of the award for said property first determined as
between plaintiff and ell defendants claiming any interest therein;
thereafter in the same proceeding the respective rights of such defendants
in and to the award shall be determined by the court, jury, or referee
and the awerd apportioned accordingly. The costs of determining the
apporticomment of the award shall be allowed to the defendants end taxed
against the plaintiff except that the costs of determining any issue
ag to title between two or more defendants shall be borne by the defendants

in such proportion as the court maey direct.

SEC. 2. Section 1246.1 is added to the Code of Civil Procedure,

to read:

1246.1 (a) Any party to an eminent domain proceeding mey, not
later than 40 days prior to the day set for triel, serve upon any
adverse party to the eminent domain proceeding and file a demend to

exchange valuation data.




(b} The demand shall:

(1) Describe the percel of property upon which velueticn data
is sought to be exchanged, which description may be made by reference
to the compleint.

(2) Include a statement in substantially the following form:
"You are required to serve and file a statement of valuation date in
compliance with Sections 1246.1 and 1246.2 of the Code of Civil
Procedure not later than 20 days prior to the day set for trial end,
subject to Section 1246.5 of the Code of Civil Procedure, your failure
to 40 sc will constitute & wailver of the right tc introduce on direct
examination in your cese in chief any of the evidence required to be
get forth in your stetement of valuation data."

(c) Kot later than 20 days prior to the day set for trial, the
perty who served the demand end each party upon whom the demend was
served shall serve and file a statement of valuation date. The party
who served the demend shall serve his statement of valuation data
upon each party on whom the demand was served. Each party on whom
& demand is served shall serve his statement of valumtion data upon

the party who served the demand.

SEC. 3. BSection 1246.2 is added to the Code of Civil Procedure,

to read:

1246.2. The statement of valuation deta shall coatain:

{a} The neme and business or residence address of each person

intended to be called ms 8 witness by the party to testify to his opinion

of the velue of the property described in the demand or as to the amount
of the damage or benefit, If say, to the larger parcel from which such

property is taken. 9




(b) The opinion of each witness listed as required in subdivision
() of this section as to the value of the property described in the
demend and as to the amount of the demage or benefit, if any, which
will eccrue to the larger parcel from which such property is taken and
the following date to the extent that the opinion is based thereon:

(1) The highest and best use of the property.

(2) The epplicable zoning and any informetion indicating &
probable change thereof.

(3) A list of the offers, contracts, sales of property, leases
am; other transactions supporting the opinion.

{4} The cost of reproduction or replecement of the property less
depreciation and obsolescence and the rate of depreciation used.

‘. (5) The gross and net income from the property, its reasonable
net rental value, its capitalized value and the rate of capitaligzation
used.

(6) A list of the maps, plans, documents, photographs, motion
picfures, books, eccounts, models, objects and other tangible things
upon which the opinion is based and the place where each is located
and, if known, the times when it is available for imspection by the
adverse party.

(7) The name and business or residence address of each person
upon vhose statements or opinion the opinion is based in whole or in
part.

(c) With respect to each offer, contract, sale, lease or other
transaction listed under subdivision (b) of this section:

(1) The nemee and business or residence addresses, if known, of
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the parties to the trensaction.

(2) The location of the property.

(3) The date of the transactiom.

(%) If recorded, the date of recording snd the volume and pege
where recorded.

(5) The consideration and other terms apnd circumstances of the
trangaction. The statement in ijeu of stating the terms contained in
any contract, lease or other document may, if such document is available
for inspection by the adverse party, state the place where apd the times

when it is available for inspection.

SEC. 4. BSection 1246.3 is added to the Code of Civil Procedure,

to read:

1246.3. If a party required to serve a statement of veluation
data has in his possession, custody or control any property or
tangible thing required to be listed in his statement of valuation
data, he shall meke it available at reasonable timee for inspection
and copying or photographing by or on behalf of the perty on whom

the statement is served.

SEC, 5. Section 1246.4 is added to the Code of Civil Procedure,

t0 read:

1246.4 If a demend to exchange valuation data and one or more
gtatements of valuation data are served end filed pursuant to Section
1246.1;

(2) Fo party required to serve and file a statement of valuation
data may call a witness to testify to his opinion of the value of the
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property described in the demand or the amount of the damege or
benefit, if any, to the larger parcel from which such property is
taken unless the name and address of such witness are listed on the
statement of the party who calls the witness.

{b) No witness called by any party required to serve and file
8 stetement of valuation dets may testify on direct exsmination
during the case in chief of the party who called him to any data
required to be listed on a statement of valuation datae unless sBuch
data is listed on the statement of veluation data of the party who
calls the witness, except that testimony that is merely an explsnation

or elsboration of date so listed is not inadmissible under this section.

SEC. 6. BSection 1246.5 is sdded to the Code of Civil Procedure,

10 read:

1246.5, Notwithstanding the provisions of Section 1246.k, the
court mey upon such terms as mey be Just, permit & party to call
e witness or introduce on direct examination in his case in chief
evidence required to be but not listed ir such party’s stetement of
valuation data 1f such party by the date of the service of his
statement of veluation data:

{a} Would not in the exercise of reasonable diligence have
determined to call such witness or discovered or listed such evidence;
or

(b) Failed to determine to call such witness or to discover

or list such evidence through mistake, inadvertence, surprise or
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excugeble neglect.

SEC. 7. Becticn 12L7Tb of the Code of Civil Procedure is amended

to resad:

124k7b. Whenever in & condemnation proceeding only a portion

of a parcel of property is sought to be taken {amd-upen], the plaintiff,

within 15 days after a request of & defendant to the plaintiff,

[mde-at-least-sg-ays-gria!-te-%he-time-ei—tri&l,-the—p&aiati#]
shall prepare a mep showing the boundaries of the entire parcel,
indicating thereon the pert to be taken, the part remeining, and
shall serve an exact copy of such map on the defendant or his attorney

[at-&.east-ﬁfteen—(-is-)-ésys-;ﬂer—te-the-tm—ef-%rial] .




