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Memorandum No. 26(1961)

Subject: Study No. 36(L) - Condemnstion (Semste Bill No. 205 -
Evidence)

Senate Bill Neo. 205, the Commission's bill relating to evidence in
eminent domein proceedings, passed the Legislature but was ppgget vetoed
by the Governor. At its July meeting the Commission determined fﬁaﬁhit
woui&i;;;Eine Senate Bill Ho. 205 in the form it passed the lLeglslature
and determine what changes if any should be made in the bill. This
memorandum is designed to assist the Commission in meking this determins-
tion. The memorandum first sets out background information concerning
the purpese of Senate Bill No. 205 and its effect on the existing
California law. Then the memorandum discusses the specific amendments
made to the biil during the legislative process. A copy of the
pamphlet conteining the Commission's Recommendation eand the research

consultant's study is attached.

BRIEF STATEMENT OF PURPOSE OF SENATE BILL NO. 205

Senate Bill No. 205 provides that the only direct evidence of the
value of the property involved in an eminent domain case is the opinions
of expert witnesses. The bill provides that these experts may fully state
the reasons for their opinions on direct examination. But their opinions
mey be based only on fectors that buyers and sellers in the market place
take into consideration to determinoe value. [0 give some certainty to

this basic standard, Semate Bill Fo. 205 lists certain factors that may




be considersd by an expert witness when relevent and 1lists certain other

factors upon which an opinion cannct be tased.

EFFECT OF SENATE BILL NO. 205 ON PRESENT IAW

The most important effect of Senate Bill No. 205 is to make clear that
an expert witness may state all of the reisons for his opinion of value on
direct examination. Whether the bill stec2s or changes the existing law

in this regard is in doubt. Before County of lLos Angeles v. Fausl wes

decided in 1957, the law was settled in (alifornia that the sales prices

of comparable property,2 offers for the condemned property3 and the
capitalized rental value of the condemned propertyh were &1l ipadmissible
on direct examination.

Of course, these rules were desired by the attorneys for condemning
agencies, for the burden of proving the value of the condemned property
is on the condemnece. Hence, the more evidence thet may be excluded on
technical grounds, the harder it is for the condemnee to prove what his
property is worth.

It was sleo settled, however, that even though such evidence could not
be mentioned on direct examination, an appraiser could properly base his
opinion on comparable salea,5 upon the cspitalized fair rental value of
the condemmed property® and upon offers to buy the property in question.”
Moreover, it was held that an appraiser could base his opinion on the

ineome from a lease based upon & percentage of gross incqme.8

1. 48 cal.2d 674 (1957).

2.. Centrsl Pec. R.R. v. Pearson, 35 Cal. 247 (1868).

3. People v. IeMacchia, L1 cal.2d 738 (1953).

L, city of los Angeles v. Deacon, 119 Cal. App. 491 (1932).
5, Centrel Pac. R.R. v. Pearson, 33 Cal. 2k7 {1868).

6. People v. Dunn, 46 Cal.2d 539 (1956).

7. People v. IaMacchia, 41 Cal.2d 738 {1953).

8. People v. Frahm, 11k Cal. App.2d 61 (1952).
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In County of Los Angeles v. Faus,9 the cases holding that an appralser

could not state all of ihe reasoms for his opinlon on direct examination
were overruled. The overruled cases lnvolved offers to buy the condemned
proPerty,lo evidence of income from the propertyll as well as comparable
sales and sales of the condemmed property, even though the Faus case itself
involved only sa&les.

Despite the fact that all authorities for the exclusion of evidence
of rental value on direct examinstion appear to have been overruled,
conflemners' attorneys cling to the netion that such evidence is insdmis-
sible because the Faus case did not directly involve such evidence. 0On
the other hand, California Speciality Handbook No. 4, California
Condemnation Practive, Continuing Legal Education of the Bar (1960)

§ 13.55 at pp. 303-306, suggests that a cepitalization of income study
and a replacement cost less depreciation (summation} study may now be
presented on direct examination. The present practice in many trial
courts appears to be that the appraiser presents his capitalizetion and
summation study in rether general terms on direct exsmination; but he is
not permitted to go into the details of the studies.

Thus, it appears that Sepate Bill No. 205 may not change the law at
all insofar as it decleres that the appreiser may give all of the reasons
for his opinion on direct examination. Certainly, insofar as offers fo

tuy the property being condemned are concerned, the bill appears to state

9. L8 ce1.24 672 (1957).

10. People v. IaMacchia, 41 Cal.2d 738 (1953).

11. City of Los Angeles v. Deacon, 119 Cal. App. 491 (1932).
12. Deleted-
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the existing law. for the covris heve held on several occasions that such
offers may be considereld by en appraiser and stated on direct examination.13
Insofar as the capitalizsd value of the reozsonsrle rental velue of the

property is concerned, no case has ariser since the Feas cass involving
the problem. But the fact that the Deaccni¥ cesz which involved income

evidence was expressly overruled in the Faus cese indicates that such data
is now admissible on direct. And as People v. Frahml> held that the income
from the property could be considered to determine the value of a lease
which was based on a percentage of gross receipts, it is likely that this

type of evidence, too, is now admissible on direct. However, if there is
any doubt remaining concerning the right of the appraiser to give all of
his reasons on direct examination, Sensie Bill No. 205 removes that doubt.

Although the bill mey not change the lew insofar as it declares that
an appraiser may give all the reasons for his opinion on direct examination,
the bill does change the law in another respect. The law is now settled
that sales of property to condemning agencies are admissible if such sales
ecen be shown to be voluntary and not made under threat of condemnation.16
The Commission was advised by the Department of Public Works while this

recommendation was under consideration that this aspect of the decisicn
in the Faus case has been & major factor in increasing the length of

condemmation triels.l? The Commission, too, was convinced that the

13. City of Sen Diego v. Boggeln, 164 Cal. App.2d 1 (1958); People v. Cava,
31k P.2d 45 (dismissed on rehg.) (1957).

1k, 119 Cal. App. 491 {1932)

15. 11h Cal. App.2d 61 (1952).

16. County of Ios Angeles v. Faus, 48 Cal.2d 672 (1957).

17. In & letter upon this subject, dated July 25, 1960, addressed to the
Iaw Revision Commisgsion, the Legal Division of the Department of Public
Works stated: ". . . [O]ur experience has indicated that condemmation

triale have definitely been lengthened, sometimes as much as several
days, because of some of the statements contained in thet opinion [in
the Faus case]. However, this result has not ensued from the single
point in that case that sales prices are admissible on direct examine-
tion. Rather, the delay has resulted from the language indicating
that sales may be considered direct evidence of value, that acquisi-
tions of the condemnor may be admitted if the court finds that they
can be considered to represent market value, ete.”
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necessary frundation for this cvidence ls so difliculdt %o lay and so few

sales to condemning ags:-cies are completely fre: from the infTuence of

the threat of condemnstion tha+t litigatices the admissibility of this type

of evidencs consuwes an inordinate amount »f trizl tim> and occasions an

inordinate —umber of .=.Lppea.'!.::=.-‘—-8 Therefor:. the bill provides specifically

that this type of evidence may not be usel by an appraiser es a basis for

his opinion of the value of the condemmed property.

The Department of Public Works also advised the Commission that an

uncertainty created by the Faus decision has resulted in increasing the

length of condemmation trisls.l9 This is the uncertainty whether the

valuation data relied upon by an expert witness is admitted as direct

evidence of value or whether such date is admitted only to explain and

support the expert’s opinion. The Commission has aleo been advised by

its consultant that this uncertainty has resulted in conflicting decisions

by trial courts and an increase in the amount of time consumed at trisl.

This uncertainty has also generated a pumber of appeslseC and will

contimie to do so until the matter is finelly laid to rest by & Supreme

Court opinion or by statute. Senpate Bill No. 205 resolves this uncerteinty

by declaring that the only direct evidence of value is the opinion c¢f the

expert. The deta related by the expert is admitted only to show the basis

for his opinion.

18.

19.
20.

Despite the fact that the Faus case settled the gquestion of the admis-
sibility of sales to condemning agencies, &ppeals still arise over the
admissibility of seles. See, e.g., Covina Un. H. 5. Dist. v. Jobe, 174

Cal. App.2d 340 (1959); County of San Mateo v. Bartole, 184 A.C.A. 461
(1960); So. San Frencisco etc. Sch. Dist. v. Scopesi, 187 A.C.A. 54 (1960).

See letter, footnote 17, supra.

See e.g., People v. Nahabedian, 171 Cal. App.2d 302 (1959); People v.
Murray, 172 Cal. App.2d 219 {1959); Redevelopment Agency v. Modell,
177 Cal. App.2d 321 (1960); People v. Rice, 185 A.C.A. 242 (1960).
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CHANG:S MADE IN SEITE BTLL NO. 205 TURING LEGISI.TIVE IROCESS

L copy of Enrolled fenate BLll To. 2.7 is a*tached. Ex“ipit I.
attached (pink pages), shows the changes r-de to Semate Bill No. 205 as
introduced. All of the amendiients to Sen-ie Bill No. 205 were considered
by the Commission during the legislative s-+ssion.

¥ony of the amendments to Senete Bil) No. 205 are technical. The
following changes made to the bill as introduced are, however, noted for
consideration by the Commission.

(1) Owmer's guelification to express opinion as to value. Section

1248.1 of the Code of Civil Procedure was amended to omit the provision
that the owner of the property being condemmed is presumed to be qualified
to express opinions as to the value of the property. This provision was
omitted to allay the fear of the public agencies that & jury imstruction
phrased in the language of the bill as introduced would give undue
emphasis to the opinion of the owner. In lieu of the omjitted provision,
Section 1248.1 was revised to state that opinions &s to the value of the
property may be expressed by the owner. This is & change that the Sepate
Judiciary Committee wanted made in the bill. Public Works and attorneys
for condemnees approve this change.

(2) Noncompensable items of value, damage or injury. Objection was

made to the bill as introduced on the ground that it would permit an

appraiser to consider noncompensable items of value, damAge or injury in
forming his opinion. The Commission believed that the bill as introduced
did not permit an appraiser to base his opinion on these factors. Neverthe-

less, two amendments were mede to the bill after its introduction to
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eliminate any possibility that such a construction would be given the bill.
Section 1248.2 was amended to require that the data relied upcen by an
appraiser be relevant to the item of valu:. damage or benefit comncerning
which the appraiser is giving his opinion. Section 1248.3(f} wes revised
to make 1t clenr that an opirion of value demeges or injury -Ay not

be besed on noncompensable factors. Public Works wes apparently
satisfied with these changes and attorneys for condemnees 4id

not cbject to them. The Attorney General did object, however, when the
bill was on the Governor's desk thet the matter was still not cleer. The
staff belleves that no additional smendment is needed to make it cleer
that an appreiser may not consider noncompensable items of value, damEge
or injury in forming his opinion.

(3} Use of percentage of gross receipts leases; capitalized value of

reasonable net rentel value. Objections were made when Senate Bill No. 205

was on the Governor's desk because,.first, Section 1248.2 permite an appraiser,

for the purpose of determining the value of the property by capitalizing
its reasopable net rental value, to consider rental income besed on &
percentage of gross receipts -- subdivisions {c), (&) and (e); and, second, it
permits an eppraiser to consider, for purpose of determining the value of
the property by capitalizing its reesoneble net rental value, the reasonable
net rental value of the land and the existing Improvements thereon and the
reasonable net rental value of the property if the land were impraved by
improvements that would enhance the value of the land for its highest and
best use -- subdivieion (e).

As originally introduced, Section 1248.2 pexrmitted an appraiser to

base an opinion of value upon, among cother things, "the capitalized value
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of the reasonable net rental value attributable to the property . . .,
including reasonable net rentals customarily fixed by & percentage or
other measurable portion of gross sales or gross income of a business
which may reasonably be conducted on the premises . . . " During the
legislative session, a question was raised as to whether this language
permitted an appraiser to attribute & reasonable net rental value to
unimproved property besed upon the reasonable net rental which would be
derived from the property if it were improved for its highest and best use.
Subdivisione (c), (&) and (e) of Section 1248.2 (as it appears in the
enrolled bill) were rearranged and revised so that it would be clear that
an appreiser might do so. The amendment was made in e form so that the
public agencies could make their objections to specific subdivisions of
the bill. The pubiic agencies argued to both the Senate and Agsembly Judicisry
Ccmmittees that the capitalization of rental of hypothetical improvements
should not be allowed and that gross receipts leeses should not be teken
into consideration. The Senate Judiciary Committee was strongly in favor
of the provision for capitalizing the ressonable net rental value of
hypotheticel improvements and using gross receipts leases.

Subdivisions {c), {d) and {e) of Section 1248.2 contain the provisions

relating to gross receipts lemses., Hote the limitation under subdivisions
(&) and (e) -~ gross receipts leases mey be considered only in cases where
the rental is customerily so fixed. Although the element of personel menage-
ment is & Factor that may have some effect on the amount of rental received
under & lease based upon gross sales, the Commission has been advised, and
individual Commiesioners know from their own experience, that buyers apd
sellers know the potential business volume for a given location and know that
any good menegement can reach that volume. Leases besed upon & percentage of

gross receipts are considered in seles entered into on the open merket; they
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should, therefore, be considered in the court room. Moreover, such leases
are extremely common, this affecting many if not most sales of cormercial
property. During the discussion of this provision by the Commissicn,
Cormissioner Joseph A. Ball reported that the rentale in the mejority

of the commercial leases now prepared in his office are based upon &

percentage of the gross receipts to be derived from the commercial operation.

To deprive the condemnee of the right to introduce such evidence in cases
where rentals are customarily fixed by gross receipts leases would be to
deprive him of the right to introduce the evidence upon which the real
value of his property in the open market is based.

To take a concrete example, suppose that the highest and best use
for a given corner lot is for a serviece station. If the Standard Oil
Company approached the owner of the lot to lease it for a service station,
it would do s0 upon the basis of studies of traffic which would indicate
with reasonable accuracy the amount of gascline which could be pumped
from the station. This would indicete to Standard the estimated reverne
from the station and, hence, the amount that could profitably be invested
in the station. ILikewise, if a prospective purchaser of the land approached
the owner, the purchaser would consult experts to determine the amcunt
of rental income that could be derived from & lease to an oil company. The
rentals in leases of this nature are, in many areas, now customarily
fixed by a percentage of the gross receipts. But if experts are not

permitted to consider leases of this sort in determining the value of the




lend, the "market value" of the land &5 it is determined in the court
house will bear little, if any, relation to the value of the land as
it is determined in the open merket.

The other objection of the public agencies was to the provision
in Section 1248.2(e) that permits the appraiser to capitalize the reasonable
net rental that would be derived from the land to be taken, damsged or
benefited if the land were improved by improvements that would enhance
the value of the property interest for its higheét and begt ugse. The
Senate Judiciary Committee was strongly in favor of this provision. Some
attorneys who frequently represent condemnees did not feeI{in view of the
strong objections of the public agencies) that the bill needed 1;:; go as
far as it does. They would be satisfied if the capitalization study based
on hypothetical improvements were limited to cases where there were not
sufficlent comparable sales. During the legislative session, however,
the Commission considered and re}ected this limitation. Senator Cobey
and the Executive Secretary were authorized to amend the bill to insert
this limitation nnly if it beceme necessary to do so. However, the bill
was satisfactory ﬁo both the Senate and Assembly Judiciary Committees
without such amendment and, accordingly, this limitation was not included
in the bill.

The above provision of Senate Bill No. 205 would be useful where
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land to be taken, damaged or benefited is unimproved or where the existing
improvements do not enhance the value of the land for its highest snd best
use. In these cases, a capitalization of the reasonsble net rental value
of the land as unimproved or as improved with its uneconomical improvement
would not be es useful as a capitalization study that capitalized the
reasoneble ne* rental value attributable to the land if it were fmproved
by improvements that would enhance the value of the land for its highest
and best use, For example, take an unimproved lot in the center of a clity
where there are no sales of comperable lots. Assume that the highest and
best use of the lot is for an office building and that there are comparable
sales of offize buildings. The provision permits the appraiser to determine
what the lot &s improved by an office building would yield in rent and to
capitalize thst rent. The amount so determined is the market value of

the lot and tuilding. The cost of the construction of the office building
is then dedutted from the capitelized value of the rent and the rerainder
is the valwe of the lot.

(4) Neture of improvements on and uses of property in vieinity.

Subdivision [g) of Section 1248.2 preserves the substance of the last
sentence of Section 1845.5. Senate Bill No. 205 proposed the repeal

of Section i845.5. BSubdivision (g) was added to Senate Bill No. 205 to
eliminete okjections that evidence covered by the last sentence of Section
1845.5 could not be considered {under Senate Bill No. 205} by the expert
in forming kis opinion. No one cbjected to the addition of this provieion.

{5) Offsrs to purchase the condemned property. S.B. No. 205 -~

Section 1248.:(c) -- as amendcd provides that & condemnee's expert may
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consider, in forming his opinion of value, an offer which "(i) is an
offer to purchase or lease which included the property or property interest
to be taken, damsged or benefited, (i1) is a bona fide, open market
transaction, not affected by the acquisition or proposed improvement and
is made by a person ready, willing and sble to buy or lease at the time the
offer was made and (i1i) is introduced by the owner of the property or
property interest for which the offer to purchase or leage wag made.”
The public agencies cbjected to this provision at the legislative hearings
and when the bill was on the Governor's desk. Attorneys who ordinarily
represent condemnees believe that this provision is very desirable although
they would prefer to see all offers come in,

In its original form, S.B. No, 205 did not permit an expert witness
to base his opinion of value upon eny offers. The Commission recommended
the exclusion of this type of evidence because oral offers are easy to
fabricate and because of the difficulty of laying an adequate foundation
for an offer. However, as the Commission's report (pages A-7 and A-8)
indicates, the Commission had considered both offers on the property
to be taken and offers on other property together. The matter was
reconsidered during the legislative session, and the Commission concluded
that the objection made to written offers generaily -- that the range of
collateral inguiry would be too great -- is a good deal less valid insofar
as bona fide offers to purchase the very property being valued are concerned
and that, as pointed out below, the relevance of such evidence is great ,
Hence, the Commission drafted the provisiom of the bill which.permits
offers to purchase the property being valued to be considered by the axpert

in forming his cpinion -- but only if such offers are in fact bona fide
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and are made in the open market by persons willing end able to buy.
The Commission did not propose that the bill be so amended, however.
The amendment was made by the Senate Judiciary Committee.
This provision of S.B. No. 205 is actually more restrictive than
existing case law which indicates that opinions of value may be based on

offers to purchase the property being condemned. It is true that People

v. LaMacchia =l beld that it was error to permit the price offered for the
property being condemmed to be stated on direct examination. But Mr.
Justice Traynor, concurring, said; 'Tt is my opinion that when, as here,
the offer is bona fide and is for the ldentical property, and is by a

purchaser able and willing to buy, evidence of the offer should be admitted." 22
And, significantly, People v. LaMacchia was overruled in the Faus 23 case.

This is a strong indicetion that offers may now be considered by appraisers

and may be related on direct examination. Moreover, in City of Sen Diego

v. Boggeln, 2* the court held that the trial court committed no error when
it refused to strike the testimony of an expert who relied in part upcn
an offer made to the condemmee to rurchase the subject property.

Thus, Section 1248.3, insofar as it relstes to offers, is both
sensible and conservative. The safeguarding foundational requirements
will be difficult to establish. But, if they are, (in the words of

Justice Traynor) “evidence of the offer should be admitted," <2

21. 41 cal.2d 738 (1953).

22. k1 Cel.2d at 756.

23. 48 cel.zd 672 (1957).

2k, 164 Cal. App.2d 1 {1958).
25, 41 Cal.2d at 756.




(6} Consideration of taxes in determining reasonsble net rental value.

Objection was made that under Section 1248.3(d) the appraiser could not
consider actusl or estimated taxes in determining the reascnable net rental
value of the property to be taken, damaged or benefited. Accordingly,
Section 1248.3(d) wes amended to make it clear that taxes could be considered
for this purpose. No one objected to this amendment.

{7) Apportioning sales price of comparable sale between Jand and

improvements. Subdivision (e) of Section 1248.3 was amended to provide

that an appraiser could apportion the price of a perticular comparabie sale
between land and improvements for the purpose of comparison with the property
to be taken, dameged or benefited. The amendment was placed in the bill at

the request of the Senate Judiclary Committee.

(8) Permitting cross-examination of & witness upon Whose opinion &

witness for adverse party based his opinion. At its July 1961 meeting

the Commiesion decided ‘to add the substance of the following section
to Senate Bill No. 205:

SEC. 5. Section 1248 .6 is sdded to the Code of Civil Procedure
to read:

1248.6. If a witness testifies to his opinion of the value
of the property or property interest to be taken, damaged or benefited
and testifies that such opinion is based in whole or in part upon the
opinion or statements of another person, such other person may be
called as & witness by the adverse party end examined as if under
erosg-examingtion concerning the subject matter of his opinion or
statements.

If the above section 1s added, the remeining sections of the bill will
be renumbered.

Respectfully submitted,

Joho H. DeMoully
Executive Secretary
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EXHIBIT I

An mct to add Sections 1248.1, 1248.2, 1248.3 and 1248.4 to, and to repeal

Section 18k5.5 of, the Code of Civil Procedure, relating to eminent domain.

The people of the State of Celifornis do enact as follows:

SECTION 1. Section 12u8.1 is added to the Code of Civil Procedure, to
read:

1288.1. {(a) The amounts to be ascertained under subdivisions 1, 2, 3 and
I of Section 1248 may be showm only by the opinions of witnesses gualified to

express such opinlons end the owner of the property or property interest

sought to be taken, damaged or bepefited. Such a witness may, on direct or

crosé-examination, state the facts and data upon which his opinion is based,
whether or not he has perscnal knowledge thereof, for the limited purpose of
showing the basls for his opinion; and his statement of such facts and data
is subject to impeachment and rebuttal, [The-ewmer-ef-the-preperty-e¥
property-interest-goughb-to-be-taken-er-injuriously-affeated-ig-precuned-te
be-gualified-bo-cxprens-such-opinionsy |

(b) Nothing in this section prohibits a view of the property or the
sdmission of any other competent evidence, including but not limited to
evidence as to the nature end condition of the property and the character
of the improvement proposed to be constructed by the plaintiff, for the
limited purpose of enabling the court, Jury or referee to understand and
apply the testimony given under subdivision {a) of this section; and such

evidence is subject to lmpeachment and rebuttal.



SEC, 2. Section 1248.2 is added to the Code of Civil Procedure, to read:

1248.2. The opinion of a witness as to the amount to be mscertained
under subdivision 1, 2, 3 or % of Section 1248 1is admissible only if the
court finds that the opinion is besed upon Tacts and Gate that a willing
purcheser and & willing seller, dealing with each other with & full knowledge
of all the uses and purposes for which the nroperty is reasonably adaptable
and available, would take into consideration in determining the price at
which to purchase and sell the propexrty or property interest to be taken,

damaged or benefited [or--dnjuntousiyeffected], which facts and data must

be relevant to the amoun® 0 be 5o ascertained and may includs but are not

limited to:

{a)} The price and other terms and circumstences of any sale or cortract

1o sell and purchase which included the property or property interest to he

taken, damsged or benefited [or dajariecuely-affected] or any part thereof if

the sale or coniract was freely made in good faith within a reaconable time
before the d=ate of valuation.

(b) The pric: and obther “erms gnd circumstances of any ssle of or

contract to sell and purchase {s£] compareble property if the sale or

contract wag freely made in good falth within a reasoneble time before or
after the date of veluastion.

(c) The rent regerved and other terms and circumstences of any lease

which included the property or property interest to be taken, damaged or

benefited [er-injurieusiy~affected] or any part thereof which was in effext

within a reasonable time before the date of valuation, including but not

limited to & lease providing for a rental fixed by & percentage or other




measurable portion of gross eales or gross income from a business conducted

on the leased property.

(@) The rent reserved end other terms and circurstances cf any lease

of comparable property if the lease was freely mele in good faith within a

reasonable time before or after the date of valuation. irncluding but not

limited to a lease providing for a rental fixed by a percentage or other

measurable portion of groes sales or aross income from a business conducted

on such property in cases where the rental is customerily so fixed.

(e) The capitalized value of the reasonable net rental value attributable

to the property or property interest to be taken, damaged or benefited, [ex

dnjuriously-affecbady-ineluding-reuscnabla-rontals-eustoparily -fixed-by-a
percentage-cr-other-neaswrable-portion-of-grosn-sales-sp-gress-ineane-ef-a
business-vhiek-may-reasonably-be-condueted-en-the-premisasy ] as distinguished
from the capitalized value of the income or profits attributabie to the [aay]

business conducted thereon, which may be based on a consideration of (1) the

reasonable net rental value of the land and the existing improvements thereon

and {2) the reasoneble net renmtal value of the property or property interest

if the land were improved by ilmprovements that would enhance the value of the

P = v, - W ae - o N - P e oy b, e - O e e Vs o P P ..
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reasonable net rental value for the purposes of this subdivisicn:

{1} A witness mey consider the rent reserved and other termeg and

circumstances of any lease vhich may be considered under subdivision (c)

ag (d) of this saction.

(2) A witness may not base his calculaticn c¢n an assumed rental under

an_assumed lesse which is fixed by a percentege or other measurable portion

of gross sales or gross income from & business on such property unless rentals

of property for that kind of business are customarily so fixed.
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(f) The value of the property or property Ilnterest to be teken, damaged

or benefited [em-inauyieusly-affnateé} ag indicated by the value of the land

together with the cost of replacing or reproducing the existing improvements
thereon, if the improvements enhance the value of the property or property
interest for its highest and best use, less whatever depreciation or
obgolescence the improvements have suffered.

{g) The nsture of the improvements on properties in the general vicinity

of the property or property interest toc be taken, damaged or benefited and the

character of the existing uses being made of such properties.

SEC. 3. Section léh8.3 is added to the Code of Civil Procedure, to read:
1248.3. Nétwithstanding the provisions of Section 1248.2, the opinion of
8 witness as to the amount to be ascertained under subdivision 1, 2, 3orh
of Section 1248 is inadmissible if it is based, wholly or in part, upon:

{a) The price or other terms and circumstences of an acquisition of

property or a property interest if the acquisition was mede for a public use
for which property mey be taken by eminent domain.

(b) The price or other terms end circumstances of any offer made between

the parties to the proceedingto buy, sell or lease the property or property

interest to be taken, damaged or benefited, [er-injurieusiy-affeetedy] or any

part thereof.
{¢} The price at which an offer or option to purchase or lease the

property or property interest to be taken, damaged or benefited [er-injurieusiy-

fffeated] or any other property was made, or the price at which such properiy
or interest was opticned, offered or listed for sale or lease, unless:
!l) [Sluch option, offer, or listing is introduced by a party as an

admission of another party to the proceeding; but nothing in this paragraph

who



fewbdssriaton] permits an admission to be uzed as direct evidence upon any
metter that may be shown only by opinion evidence under Section 1248.1.

{2) Such offer (1) is an offer to purchase or lease which included

the property or property imterest to be taken, damaged or benefited, (ii)

is & bona fide, open market transaction, not affected by the acquisition or

proposed improvement and is made in writing by a person ready, willing and

able to buy or leazse at the time the offer was made and (i1i) is introduced

by the owner of the property or property interest for which the offer to

purchase or lease wes made.

(d) The value of eny property or property interest as aseessed for

texation purposess , but nothing in this subdivision prohibits the considerstion

of actual or estimated taxes for the purpose of determining the reascnable

net rental value attributeble to the property or property interest to be

taken, damaged or benefited.

(e} An opinicn as to the value of any property or property interest

other than that to be teken, damaged or benefited; {ow-injuriousiy-affected )

but this subdlvision does not prohibit & witness, vho has considered s

perticuler comperable sale, contract to sel)l and purchase, or lesse, from

apportioning the price of that transaction between land and improvements for

the purpose of comparison with the property or property interest to be taken,

damaged or benefited.

(£} The influence upon such amount of any noncompensable items of
value, damage or injury.
(2) The capitalized value of the income or rental from any property

other than the property to be taken, damsged or benefited [er-imjurieusdy

B



Affescted].

SEC. k. Section 1248.% 1s edded to the Code of Civil Procedure, to
read:

1248.4. If the court finds that the opinion of a witness as to the
amount to be determined under subdivision 1, 2, 3 or 4 of Section 1248 is
inadmissible because it is based in whole or in part upon incompetent facte
or data, the witness may then give his opinion as to such amownt after excluding
from consideration the facts or data determined to be incompetent.

BEC. 5. Section 1845.5 of the Code of Civil Procedure is repealed.,

SEC. 6. This act does not apply to any action or proceeding that has

been brought to triel prior to the effective date of this act.
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6/26/61

MEMORANDUM RE: S.B. NO. 203

Senate Bill Wo. 205 was prepsred by the Celifornia Iaw Revision
Commission. The Commission understands thet the Department of Public
Works snd the office of the Attorney General object to the bill on
two grounds: First, that the bill would make certain undesireble
chenges in the existing law and, second, that the bill will result
in increased costs of State property ecquisition. This memorendum
is submitted by the Commission to present background information
concerning Senate Bill No. 205 and to present certain information
relating to the objections of the Department of Public Works and

the office of the Attorney General. ‘

;
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PURPOSE OF BILL

Briefly, 8.B. No. 205 provides that the only direct evidence of
the value of the property involved in an eminent domein case is
the opinions of expert witnesses, The bill provides that thess
experts may fully stete the reascns for their opinions on direct
examination. But their opinions may be besed only on factors that
buyers and sellers in the market place take into considerstion to
determine value. To give some certainty to this basic standard,
S5.B. No. 205 lists certain factors that mey be considered by an
expert witness when relevant and lists certain other factors upon
which an opinion cannot be based.

Senate Blll Fo. 205 is explained in considerable detail in
the recommendation of the Commission conteined in its pamphlet
entitled "Evidence in Bainent Domain Proceedings." This pamphlet
also contains the research study prepered by the Commission’'s

research consultant.

HISTORY AND BACKGROUND OF BILL

Senate Bill No. 205 is the result of two years of study by the

Iaw Revision Commission. Senate Bill No. 205 is the result of approximately
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two years of study by the Law Revision Commission. The Commission
considered a thorough research study prepared by the Commission's research
consultant, the law firm of Hill, Farrer and Burrill of Los Angeles.

This fi::"m hes practiced in this field for many years. The members of
this firm who participated in the preparation of the study hgve extensive
experience in the trial of condemnation cases. Some of thenm heve had
gubstantial experience as trisl attorneys for pudlic agencies. One or
more members of the consultant firm sttended Commission meetings when the
study and the Comission's recommendetion were being considered. Representa-
tives of tbe Department of Public Works also attended most of the meetings
of the Commiseion when the subject matter of Senate Bill Ko. 205 was
considered and the comments and suggestions of the Depariment of Public
Works were carefully ccansidered by the Commission.

A preliminary draft of the recommendaticn and statute was prepared
by the Canmission and distributed to more than 200 persons (representing
both condemnees and condenmors) who had indicated their interest in
lezislation relating to eminent domain. More than 100 pages (many single
epaced} of comments were received from the Attorney Genmeral, The Depart-
ment of Public Workse, several county counsel offices, city attorneys,
judges, appraisers and private practitioners. These comments were carefully
considered by the Commission before the finsl draft was prepared.

Sepate Bill No. 205 received exhaustive legislative hearings.

Senate Bill No. 205 received exhaustive legislative hearings. The Senate
and Assembly Interim Committees on Judiciary each held a hearing cn the
bill prior to the 1961 legislative session. The Senate Juidiciary Comittee

held two hegrings on the bill and a subcommittee of the Senate Judiciery

o
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Commitiee devoted about six hearings of approximately three hours each
to the Commission's leglslation relating to eminent domain. The 3enate
Judiciary Committee heard from & number of witnesses representing public
agencieg. The Subcommittee of the Senate Judiciary Committee heard
witnesses representing both property cwners and witnesses representing
public agencies. During the legislative process a number of asmendments
were made. For the most part, these amendments were made to express
more fully the Commission’s intention Bo that there might be ng doubt
as to the statute's meaning, even to a person reading it in bad faith.
There was one modification in principle, however, relating to the
admissibility of prior offers to buy the property being condemmed. The
Cormission met during the session and considered all of the suggested
amendments and the objections thereto. The amendments adopted were
drafted by the Commission.

The Assembly Judicisry Committee also held a long hearing on S.B.
No. 205 during the 1961 legislative session, and representstives of public

agencies were heard.

A State VBa.r Committee carefully considered the bill. A speclal
comnittee of the State Bar was appointed to conmsider the Commission's
recommendations relating toc eminent demain. A majority of the State Bar
Comnittee approved the bill in its amended form.

Conclusion. 8S.B. No. 205 and all of its amendments have been
subjected to the most thorough scrutiny by the Law Revision Commisaion,
its research consultant, attorneys representing both condemnees and
condemnors and & special committee of the California State Bar. §5.B.

No. 205 represents a sound compromise of the extreme views of condemmors

-l



and condemnees. The State Bar Committee recommends enectment of the bill
as does the Lew Revipion Commission. The Assembly Judiciary Commitiee
approved the bill unanimously and it is believed that the Senate Judiciary

Committee also approved the bill unanimously.

EFFECT OF S.B. NO. 205 ON PRESERT LAW
The most important effect of 8.B. No. 205 is to meke clear that
an expert witness may state all of the reasons for his opinion of value
on direct examination. Whether the bill states or changes the existing

law in this regard is in doubt. Before County of Los Angeles v. Fausl

was decided in 1957, the law was settled in California that the gales
prices of comparable propegr‘l;:,r,2 offers for the condemned prt:q:oez"l;y3 and
the capitalized rental value of the condemned propertyh were all
inadmissible on direct examination.

Of cowrse, these rules were desired by the sttorneys for condemning
agencies, for the burden of proving the value of the condemned property
is on the condemmee. Hence, the more evidence that mdy be excluded on
technical grounds, the harder it is for the condemmee to prove that his
property is worth anything.

It was aleo settled, though, that even though such evidence couldn't
be mentioned on direct exemination, an appraiser could properly base
his opinion on comparsble gales ,5 upon the capitalized fair rental velue
cf the properl:.:,rs and upon offers to buy the property in question.T More-

over, it was held thet an appraiser could base his cpinion on the income

I. LB Cal.2a 674 (1957)

2. Cemtral Pac. R,R. v. Pearson, 35 Cal. 247 (1868)

3. People v. LaMacchia, 41 Cal.2d 738 (1953)

I, City of Los Angeles v. Deacon, 119 Cal. App. 491 {1932)
5. Centrel Pac. R.R. v. Pearson, 35 Cal. 247 {1869

6. People v. Dunn, 46 Cal.2d 539 (1956}

T. People v. lLaMacchia, 41 Cal.2d 738 {1953)

-.-5-
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from & lease based upon a percentage of grogs income.

In County of Los Angeles v. Fa.us,9 the cases holding that an

appraiser could not state all of the reasons for his opinion on direct
examination were overruled., The overruled cases involved offers to
buy the condemmed property,lo evidence of income from the pmpertyll a8
well as sales, even though the Faus case itself involved only sales.
Despite the fact thet all authorities for the exclusion of
evidence of rental value on direct examination eppear to have been pver-
ruled, condemners’ sttorneys cling to the notion that such evidence is
inadmiseible because the Faus case did not directly involve such evidence.
(n the other hamd, California Specislity Handbock No. 4, California
Condemnation Practice, Continuing Legal Education of the Bar (1960}
§ 13.55 at pp. 303-306, suggests thet a capitelization of income study,
a replacement cost less depreciation (summtion) study may be presented
cn direct exsmination.
Thus, it appears that S.B. No. 205 may not change the law at all
inscfar as it declares that the appreiser msy give ail of the reasons
for his opilnion on direct examination. Certainly, insofsr as offers to
buy the property being condemned are concerned, the dill appears to state
tﬁe existing law, for the courts have held on several occasions that such

offers may be considered by an appraiser and stated on direct examination.l3

8. Feople v. Frahm, 114 Cal. App.2d 61 {1952)

9. 48 cal.2a 672 (1957)

10. People v. lLaMacchia, 41 Cal.2d 738 (1953)

11, City of Los Angeles v. Deacon, 119 Cal. App. 451 (1932)

12. Deleted ,

13. City of San Diego v. Boggeln, 164 Cal. App.2d 1 (1958); People v.
Cava, 314 P.2d 45 (dismissed on rehg.) (1957)
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Insofar as the capitalized value of the remsscnsble rental value of the
property is concerned, no case has arisen since the Faus case involving

n
the problem. But the fact thet the Deamcon case which involved income

evidence was overruled in the.Faus case indicates ibat such dsta is now
admissible on direct. And as Pecple v, Fralm'” held that the income

from the property couid be considered to determine the value of & lesse
which was based on e percentage of groes receipts, it is likely that this
type of evidence, too, is now admissible on direct. However, if theyre is
any doubt remaining concerning the right of the appraiser to give all of
his reagons on direct examinaticn, this bill removes that doubt.
Although the bill may not change the law insofar as it declaree
that an appraiser may give all the reasons for his opinion on direct
examination, the bill does change the law in another respect. The law
is now settled that sales of property to condemning agencies are admissible
if such sales can be shown to be voluntery and not made under threat of
c-:mﬂ':elnmat:t::I.rm.:l'6 The Commission was advised by the Department of Public
Works while this recommendation was under consideration that thls aspect

of the decigion in the Faus case has been a major factor in increasing

the length of condemmation *1'.1*:‘;5.15..]"*r The Commission, too, is convinced

1k, 119 Cal. App. 491 (1932}

15. 114 Cal. App.2d 61 (1952)

16. County of Los Angeles v. Faus, 48 Cal.2d 672 (1957}

17. In a letter upon this subject, dated July 25, 1960, addressed to the
Law Revision Commission, the Legal Divisicn of the Department of Fublic
Works stated: ". . . [OJur experience has indicated that condemnation
trials have definitely been lengthened, scmetimes as much as several
days, because of scme of the statements conteined in that opinion [in
the Faus case]. However, this result has not ensued from the single
point in that case that sales prices are admissible on direct examina-
tion. Rather, the delay has resulted from the language indicating
that sales may ve considered direct evidence of value, that acquisitions
of the condemnor may be admitted if the court finds that they can be
considered to represent merket velue, etc.”
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that the necessary foundation for this evidence is so difficult to lay
and so few sales to condemning agencles are completely free from the
influence of the threat of condemnation that litigating the admissibility
of this type of evidence consumes an inordinate amount of trial, time

18 mperefore, this bill

and occasicns an inordinate number of appeals.
provides specifically that thls type of evidence may nct be used by an
appralser as a basis for his cpinion of the value of the condemmed property.
The Department of Public Works also adviesed the Commission thet en
uncertainty created by the Faus decision has also resulted in increasing
the length of condemmation trials.lg This is the upcertainty whether
the valuation data relied upon by an expert witness is admitted as direct
evidence of value or vhether such date is admitted only to explain and
support the expert's cpinion. The Commission has alsc been advised by its
consultant that this uncertainty has resuited in conflicting decisions by
trisl courts and an increase in the amount of time consumed at trial. This
uncertainty hes also ganerated a number of appea.laeo and will continue to do
so wnbil the metter is firally leld to rest by a Supreme Cowrt opinion

or by statute. 5.B. No. 205 resolves tkis uncertainty end declares that the

18, Despite the fact that the Paus case settled the question of the
admigsibility of sales to condemning agencies, appeals still arise over
the admissibility of sales. 3See, e.g., Covina Un. H. S. Dist. v. Jobe,
174 Cal. App.2d 340 (1959); County of San Matec v, Bartole, 18h A.C.A.
161 {1960); So. San Francisco etc. Sch. Dist. v. Scopesi, 187 A.C.A.
54 (1960).

19. Bee letter, footnote 17, supra.

20, See e.4., People v. Nshabedian, 171 Cel. App.2d 302 (1959); Pecple
v. Murray, 172 Cal. App.2d 219 (1959); Redevelopment Agency v. Modell,
177 Cel. App.23 321 {1960); Pecple v. Rice, 185 A.C.A. 242 (1960).



only direct evidence of value is the opinion of the expert, The data

related by the expert is admitted only to show the basis for his opinion.

OBJECTIONS RAISED BY DEPARTMENT OF PUELIC WORKS
AND OFFICE OF ATTORNEY GENERAL

The Commission understands that objecticns have been raised to
S.B. No. 205 on the ground that it changes the law as to the matters
upon which an opinion of value may be baged. In this connection,
questions have been raised whether S.B. No. 205 will change the law
(1) to permit an appraiser to consider the enhancement in value to the
condepned property that is caused by the proposed public improvement
for which the property is being teken, (2) to permit en sppralser, for
purposes of determining the value of the property by capitalizing its
reasonable net remtal value, to consider rental income based upon a
percentage of gross receipts, (3) to permit an appraiser to consider,
for purposes of determining the value of the property by capitalizing
its reaaonable net rental value, the reasonable net rental value of
the land and the existing improvements thereon and the reasonable nei
rental value of the property if the land were improved by lmprovements
that would enhance the value of the land for its highest and best use,
ard (4) to permit an appraiser to consider bone fide offers to buy the
property being condemned.

(1) Enhanced value caused by proposed improvement. The objection

that S.B. No. 205 would permit an appreiser to base his opinion upon
noncompensable factors -- such as enhancement in value yesulting

from the proposed improvement -- was ralsed during the legislative session.
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Even though the Commission 4id not belleve that the orlginat olll changed

the lew, the Commission considered and approved two smendments to the
bill to eliminate any uncertainty as to the bPili's meaning.

So fer a&s the original bill was concerned, Section 12k8.2 specifies
the matters upon vhich the cpinion of ar expert as to the amounts to be
ascerteined under Section 1248 mey be based. As the Commission's
recommendaticn states, Section 1248.2, and all of the rest of the blll,
is concerned only with evidence -- not the elements of damage for which
compensation must be made. It seemed apparent to the Commission, that
an opinion as to the amount of compensation which may be made under
Section 1248 could not be based upon items of damage which are
noncompensable under Section 1248, for such an opinion would obviously
not be an opinion as to the amount of damage for which compensaetiocn
must be made. To preclude 2 misunderstanding as to the meaning of
Section 1248.2, the Commission spproved an asmendment which provides that
an opinion must be bmaed upon facts and data "which must be relevant
to the amount to be so ascertained,” 1.e., the amount of compensaticn
to vhich the condemnee is entitled under Section 1248. And to make
the meaning of the bill even clearer, the Commission also approved an
smendment which added subdivision (f) to Section 1248.3. Section
1248.3(f) provides that an opiniocn es to the emounts to be ascertained
under Section 1248 may not be based, in yhole or in part, upon "the
influence upon such amounts of any noncompensaeble items of value, damage
or injury." Hence, since enhancement in the value of the condemned
property which results from the proposed improvement is not compensable,
an oplnion based upon such an enhancement in velue is inadmisaible under
5.B. No. 205. 1In this respect, there is no change in the existing jaw

proposed in this bill,
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(2) and (3} Capitalized value of reascneble net rental value.

S,B. No. 205 clearly permits an expert witness to base an opinion of
value upon the cepitalized value of the net rental income that ney
reascnably be derived from the property to be tsaken, damaged or benefited
where such facts and date are relevant. It is not clear that this is a
change in the existing lew., Under existing law, an appreieer may base

an opinion of the market value of the condemned property upon the

capitalized value of its reasonsble rental fnnzosme.?:L

Mcreover, he may
base his opinion of the value of property being condemned upon & reagonabie
rental income fixed by a percentage of the gross recelpts, and for this
purpose evidence of a gross receipis lease may te cffered in evidenco_.aa
In People v. Frahm,2 the court permitted an expert to testify not ooly
to the existing income from the lease, but to what the reasonable rentel
inccme would be from a hypothetical lease if the property were then
leased at prevailing market prices.

5.B. No. 205 does no more than to permit en expert witnees to
relate his capitalization study on direct examination, Certainly, in
the state of the resl estate market in 1961, evidence of this sort should
be received, because this 1s what buyers and sellers rely on in determining
the price at which to buy or sell property. Although the slement of
personel management is a factor that mey have some effect go the emount
of rental received under e lease based upon gross sales, the Commissicn
has been advised, and individual Commissioners kanow from thelr owm
experience, that buyers and sellers know the potential bupiness volume

21. People v. Dunn, 46 Cal.2d 539 (1956)

22, People v. Frahm, 11h Cal. App.2d &1 (1952)
23. Ipid.
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for a given location and know that any good mansgement can reach that
volume., If leases based upon a percentage of gross receipts were excluded
from consideration, many leases entered into on the open market coudld not
be considered in the court room. Commissioner Joseph A. Ball during the
discussion of this provisicn by the Commission reported that the rentals
in the great majority of the commercial leases now prepared in his office
are based upon a percentage of the gross receipts to be derived from the
conmerchal operation. To deprive the condemnee of the right to introduce
such evidence in cases where rentals are customarily fixed by gross recelpis
leases would be to deprive him of the right to introduce the evidence
upon which the real value of his property in the open market is based.

To teke a concrete example, suppose that the highest and best use
for a given corner lot is for gas stetion purposes. If the Stenderd 0il
Company approsched the owner of the lot to lease it for gas station
purposes, they would do so upon the basis of studiles of traffie which
would indicste with reasonable accurscy the amount of gas which could be
pumped from the station. This would indlcate to the gas company the
egtimated revenue from the station and, hence, the smount that could
profitably be invested in the station. On the other hand, if a prospective
purchaser of the land approached the owner, the purchaser, too, would
consult experts to determine the amount of rental income that could be
derived from a lease to an oil company. The rentals in leases of this
nature are, in many areas, now custcmerily fixed by & percentage of the
gross receipts., But if experts are not permitted to consider leases of
this sort to determine the value of the land, the "market value" of the

land as 1t is determined in the court house will besr little, if any,
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relation to the value of the land as it is determined in the cpen market.
Because the trial in the courtroom is to determine the value of the

property in the market, the Commission believes that the factors that
are taken into consideration in the market should slso be considered
in court. 8S.B. No. 205 amoc declares. Whether this iz a change in the
existing law may be questioned. Certainly the fact thet City of Los

Angeles v. Deacon2h {which merely held that this type of evidence is

inadmissible on direct examination) wae overruled by the Faus case and
therhclf}.inga in the Fr__et__hm25 and Dunn 26 cases are sirong indications

that experts may consider this evidence now. But, whether S.B. No. 205
changes the law in this respect or not, the rule it states is essentisl if
the court is going to determine the value of the property as it exists

in the open market.

Under Senate Bill No. 205 the apprsaiser is permitted on direct
examination to advigse the Jury as to the metheds he used in formulating
merket value. If the opiniom is unrealistic and inceonsistent -with other
reascnable opinions of velue, it may be exposed on crogs-examination and its
weight destroyed in the eyes of the jury. If the opinion is based on pure
speculation, or 1f the appralser useg methods that are ecleerly inspplicseble,
the court may exciude the evidence as not relevant.

The report of the Southern Section of the State Bar Committee
emphasizes the importance and the necessity of these ;_provisions of the
bill:

Attorneye normaslly representing property cowners, who are

ccompelled to bear the burden of proof as te the value of the
property and the severance damage to the remaindsr, feel that

24, 119 Cal. App.hg1 (1932)
25. People v. Frahm, 114 Cal. App.2d 61 (1952)
26. People v. Dunn, 46 Cal. 23 539 (1956)
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legislaticn such as 1961 Senate Bill 205 is needed in order

to make the byrden qf proof zore sttainable gud to conform

4he considerations of an appraiser in a condemnatien action

to those cansidersticns which that same spprediser vould meke

or give in a normel "“huyer-seller" appraisal in the open mapket.

* * *

It is commen knowledge that where property is bought
and s0ld for the purpose of producing income, such as multiple
residential property, stores, gas stations, indusirial buildings,
mines, etc., the price which the prospective buyer 1s willing
to pay for the property bears a direct or close relationskip
to the income which he expects to realize from the ownership
of that property. It is also comaon knowledge that a Duwyer
will not pey more for a particular building or improvement
upon the property than it would cost him to rebuild or
reccnstruct such a structure on other lands. This last rute
is, of course, subject to consideration of factors of
depreciation and obsolescence.

In view of the above, the appraisal profession bas
formulated three basic studies upon which their opinions of
value are most often based, (1) compariscn of sales of
gimiler property, (2) capitalization of inccme ressonably
£o be derived from the ownership of the property, and (3)
the indicated value of the land plus the reproduction cost
of the improvemente less their depreciaticn and obsclescence.
The purpose of 1961 Senate Bill 205 is to permit the appraiser
to use and rely upon the same class of information which
he would use and rely upon in an ordinary "buyer-seller”
transaction in the open market.

S

Attorneys for the condemming agencies criticized the
bill in that it permits the use of capitalization studies,
and more particularly the capitalization of percentage leases,
These attorneys point ocut that 1f the basic data upon vhich
the capitalization study is besed, such as gross rental,
vacancy factor, capitalization rate, etc., are altered
spparently only in minor degree, that substantial differences
w11l result in the value indieated by that study. . . .
Although the mathemetical delicacy of the capitalization
gtudy is well known, such study is still one of tke primsxry
considerations made by buyers and sellers in the open market
and should not be excluded frog condemmation procedures where
the jury is seeking to determine the price which could be fixed
in such transaction. Where a capitalization study is manifestly
illogical and unressonable, the court, in the exercise of its
discretion, will strike it from the record, and where there
are substantisl variances in such studies, still within the
realn of reason, it is within the province of the jury to
consider the credibility of the respective contentions.

~1h-
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{4) Offers to purchase the condemned property. Again, S.B. No. 205

clearly indicates that a condemmee's expert may consider, in forming his
opinion of value, an offer which "{i) is an offer to purchase or lease
which ineluded the property or property interest to be taken, damaged

or benefited, {ii) is a bona fide, open merket transaction, not affected
by the acquisition or proposed improvement and is made by a person ready,
willing and able to buy or lease at the time the offer was made.”

In its original form, S.B. No. 205 did not permit an expert witness
to base his opinien of value upon any offers. The Commission’s report,
at pages A-7 and A-8, indicates that the Commission's original recommenda-
tion considered both offers on the property to be taken and offers on
other property together. The Commission recommended the exclusion of
this type of evidence because of the difficulty of laying an sdequate
foundation, However, the matter was reccnsidered during the legislative
session in view of the objections to the inclusion of bona fide offers
on the subject property in ihe 1list of incompetent data. The Commission
recognized that the objection made to written offers generally -- thet
the range of collateral inquiry would be too great -- may not be valid
insofar as bona fide offers to purchase the very property being valued

are concerned. Hence, the Commission drafted the provision of the bill

which permits offers to purchase the property being velued to be considered

by the expert in forming his opinion -~ bubl only 1f such offers are in
fact bona fide and are made in the open market by persons willing and
able to buy.

If this provision makes any change in the existing law, it restricts
the extent to which offers ray be considered, for few offere will meet

the rigid foundational reguiremenis. Existing case lew indicates that
~15-
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opinions of value may be based on offers to purchase the property being

condemned. Feople v. LaMacchiaaT involved an offer to buy the property

being condemmed. The Supreme Court held that it was errcr to permit

the price offered to be stated on direct examinstion. Justice Traynor,
concurring, objected to the rule which precluded the admission of relevant
evidence on direct examination. He said, "It is my cpinion that when,

as here, the offer is bona fide and is for the identical property, and is
by a purdhaser sble and willing to buy, evidence of the offer should be
aimtttea P

Bignificantly, People v. LaMacchia was overruled in the Faus29 case.,

et e

This {8 a strong indication that offers may now be considered by arpralsers

and may be related on direct examination. Moreover, in City of San Diego

0
Yo B_gggeln? the court held that the trisl court committed no error when it
refused to strike the testimony of an expert who relied in part upcn an
offer made to the condemnee to purchase the subject property.

As a matter of fact, in City of Los Angeles v. Deacon,sl the court

pointed out that it is customary for buyers to rely upon evidence of this
sort as well as other types of evidence which is made admissible by
5.B. No. 205. The cowrt said:
The only legitimete object of all this testimony was to
obtain an answer to the one question: What was the market value

of the property being condemmed . . .7 {Sacramentc ete. R. Co.
v. Heiibren, {1909} 156 Cal. 408.) Ir arriving at an answer

27. U1 cal.2d 738 {1953)

28, 41 Cal.2d at 756

29, 48 cal.2a 672 (1957)

30. 164 Cal.App.2d 1 {1958)
31. 119 Cal. App. 401 (1932
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to this question for himself, a person of ordinery business
Judgment would want to know the answer to a nuber of preliminaery
Inquiries. It is Just possible he would want to know at whet
figure the property was agsessed by the county assessor. He
might find it of interest to know what value was pubt upon it
by the appraisere vhen it was recently involved in a probate
proceeding. He certainly would be interested, if it was the
merket value he sought to determine, in any offers that had
been made for the property, and in the price at which it and
property similarly situated had recently been sold. He wouid,
most likely, be interested in the amount of profit that had
been made in the use to which the property had been put.32
[Emphasis added.]

The court went on to hold that, despite the relevance of this type
of evidence, an appraiser could not explain how such evidence supported
his opinion on direct examination. S.B. No. 205 merely declares that
the court may hear such relevant evidence as it endeavora to determine
yhet a person "of ordinary business judgment” would pay for the land.

As the courts have indicated, it would be absurd to think that a
reasonable buyer, knowing that a seller has declined = previous offer
from a willing and able purchaser, would believe that the seller would
accept less than the previous offer. And it is difficult to persuade &
property owner who hae decliped 2 well secured offer because he thought it
was not high enough that his property is not worth at least “he amount
of’ the offer.

Section 1248,3, insofar as it relates to cffers, is a very conserva-
tive statute. The safeguarding foundational reguir-ments rill be difficult
to esteblish, Iu*%, if they ave, the Coumission believes {in the words of

33
Jugtice Treynor) "evidence of the offer should be adnitied."

32. 119 Cal. Arp. a5 k32-3.
33. 41 cel.oa et 756.
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INCRFASE IN COST OF STATE PROPERTY ACQUISITIORS

The Commission understands that the Department of Public Works and
the office of the Attorney Genersl believe that Senate Bill No. 205
wlll inerease the cost of Stete property acquisitions. These public
agencies state that the bill will increase the time required for the
triel of a condemnation case and the time required to prepare a
condemmation case for trial. Moreover, they believe that the bill will
result in increased awards in condemnation ceases. These oblections are
considered in some detail below.

Will Senate Bill No. 205 increase the time required for the trial

of & condemnation cese and the time required to prepare & condemnation

cage for trial? It is the considered opinion of the Commission that the

enactment of S.B. No. 205 will shorten trial time and will not lengthen
the time required to prepare for trial. The uncerteinties created by

the Faus case in regard to the effect of valuation data apd in regard

to the edmissibility of sales to ccndemners ~-- which have been the major
cause of lengthened trials since that decision -- will be eliminated by
this bill. Moreover, under the lew as it existed prior to the Faus )
case, it was necessary for a party to attempt tc get his valuation data
into evidence through cross-examination of the adverse party's expert
witness. {(The Commission is advised that this is still true in some trial
courts insofar as valuation data, other than sales, are concerned.) Thus,
prolonged cross-examination was gmeﬁted as parties attempted to

introduce evidence through indirection that they could not introduce

directly. Under this system, the witness principally relying upon particular

dats never was given the opportunity to explain its relevance -- he was

-18.




always asked sbout the data that supported the adverse party's cese. The
Commizsion has been advised that the Faus case, insofar as it declared
that sales evidence is aduissible on divect examination, has expedited the
admission of this data. S5.B. No. 205 mekes clesr that the same rule 1s
applicable to all valugtion date. The bill “ozs not meke any new evidence
admissible ~-- it merely provides that whaw is now adnmissible may be

shown on direct examination by the expert who relied on it. Thus, no
additional time should be required to prepare the cage for trial. In fact,
by permitting the evidence to be introduced at the trial in an orderly
manner, S.B. No. 205 may actually expedite the preparstion of a case for
presentation. Accordingly, by substituting a direct method for the
introduction of relevant evidence for en indirect, by eliminating the
uncertainty concerning the admissibility of this evidence on direct
examination, this bill will shorten trial time end will result in bvetter

informed jurles.
Not only dces the Commissiocn pelieve that the enactment of this

pill will shorten trial time, this same opinion has been expressed by

the report of the Southern Section of the State Bar Comittee:35
The practical effect of this bi1l ¥ill be to shorten trial

procedures. The common practice in condemnation trial
matters is to test the quellty of an appraiser’s opinion
after he has testified, by motions to gtrike his testimony,
opposing counsel raising the general ground that the opinion
of the expert has been based vpon improper, irrelevent, and
immeterial consideraticns. Each of these motions requires
research snd argument on the part of the attorneys and compels

3%, Toe following excerpt from a letter dated July 29, 1960, sent to the
Law Revision Comnission by James E. Cox of Tinning snd Delap, Martinez,

Califcrnie, expresses the {houghts of many practitioners in this field
of law: ". . . This field of lav is ridden with petty, technical
restrictions of all kinds which simply prolong trial and all too
frequently prevent these matters being tried on their merits. Your
basic idea to edmit eny evidence reasonsble people in the real world
consider in fixing comsideration is extremely gound . « o o

35 , The Northern Section of the Comnittee did not meke a written report.
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the Judge to make a ruling based upon numerous case authorities,
many of which are, or appear to be, in conflict. Senate Bill 205
will clearly define the basis upon which such motion to strike
testimony can be made, and where such grounds manifestly do not
appear, none will he made, and the time ¢f the cowrt will not be
consumed in ruling upon them.

Will S.B. Ho. 205 increase awards in comdgt_“zgation cases? No one

can tell what effect this bill will have or ovauds., There is authority

that the evidence it permits to be introdnced is now admissible and wey

now be used as the basis for expert opinion, 'although condemners' attorumeys

generally assert that such evidence is not admissible on direct examination.
Certainly, it must be conceded that some triasl courts do follow the pre-~-Faus
cases and exclude valuation data, other than sales, on direct examination.
But others do not. In any event, eppreisers base appraisals on the type

of information involved here st the present time. If appraisers are
permitted to express their reasons on direct examination, the juries

will be able to understand their apinions better and, as a result, verdicts
will be made by . better-informed juries. But, no one can predict whether
this will increase or decrease awards. An inordinately high verdict is as
apt to be made by an ill-informed jury as it is by a well-informed jury
--perheps an inordinately high verdict is more apt to be made by an
ill-informed jury. No one cen say. All that can be said with confidence
is that, if this bill is enacted, the jury will have before it the seme
conslderations that buyers and sellers in the open market take into
consideration in determining the price to be pald. As the price that such
buyers and sellers would agree upon is what the jury is trying to determine,
the Commission believes that this bill will result in more just verdicts.
Whether such verdiets will, on the average, be higher or lower than

present vexrdicts, it is impossible to predict.




