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Plpeclony.

(32) 1/6/61
First Supplement to Memorsndum No. 3(1961)
Subject: Study No. 32 - Arbitretion

The following changes should be made in the recommendstion
relating to arbitration which was sttached to Memorandum No. 3[1961)
{yellow pages):

Page 13 - The second paragraph on this page should read:

Sections 1647.5 and 1700.45 of the Labor {ode contain
references to statutory provisions that will be repealed by
the proposed legislation. These sections should be amended

to delete these references and to indicate the relationship

of the sections to the new arbitration statute.

Page i4 - In the second to the last line of the title of the bill,
"Section 1647.5" should be deleted and "Sections 1647.5 and 1700.45"
inserted.

Page 34 - Third line from botiom of page, after "9", insert

"{ commencing with Section 1280)}".

Page 35 - Before Section T of the present statute, the following
new Section T should be inserted and what is now Section T of the present
statute should be designated as SEC. 8".

SEC. 7. Section 1700.45 of the Iabor Code is amended to read:

Section 1700.45. Notwithstanding Section 1700.44 of the
Labor Code [and-Seetion-1286-0f-ike-Lode-of-Civil-Procedure],
& provision in a contract providing for the decision by
arbitration of any controversy under the contract or as to
its existence, velidity, construction, performence, nonper-
formance, breasch, operation, continvance, or termination,
shell be valid:

{(a) If the provision is contained in & contract between
an artists' manager and a person for whom such artists' manager
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under the contract uvndertakes to endeavor to secure employment,

(b} If the provision is inserted in the contract pursuant
to any rule, reguletiom, or contract of a bona fide labor uniocn
regulating the relations of its members to en artists’ manager,

{c) If the contract provides for reasonseble notice to the
Tabor Commissioner of the time and place of all arbitration
hearings, and

(4) If the contract provides thet the Iabor Commissioner
or his authorized representetive has the right to attend all
arbitration hearings.

Except as otherwise provided in this section, any such
arbitration shall be governed by the provisions of Title [x] 9
{ comnmencing at Section 1280) of Part 3 of the Code of Civil
Procedure.

If there is such an arbitration provision in such &
contract, the contract need not provide that the artists’
manager agrees to refer any controversy between the applicant
and the artists' manager regarding the terms of the contract
to the ILabor Commissioner for adjustment, and Sectlon 1700. bl
shall not epply to controversies pertaining to the contract.

A grovision in a contract Eroviding for the decision by
arbitration of any controversy arising under this chepter
¥hich does not meet the reguirements of this section is not
made valid by Section 1281 of the Code of Civil Procedure.

Respectfully submitted,

John II. DeMoully,
Executive Secretary




1/3/61
#32

RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSICN
relating to

Arbitration

The present Californis arbitration statute is Title 9 (ccmmenéing with
Section 1280) of Part 3 of the Code of Civil Procedure. The enactment
of thie statute in 1927 placed Californis among that small, but growing
group of states that have rejected the common law hostility to the enforce-
ment of arbitration agreements and have provided a modern, expeditious
method of enforcing such egreements and awards made pursuant to them.
Fxperience under the California lsw has been gemerally satisfactory but
has revesled certein defects in the statutory scheme, Accordingly, the
fav Revision Coumission requested and was given eauthority to study the
arbitration statute to determine whether it should be revised.

In meking this study the Commission has not only considered the
California arbitration statute and the decisicns interpreting it, but
nas also considered the arbitration statutee and case law of other states
and the Uniform Arbitration Act drafted dy the National Conference of
Cormissioners on Uniform Stete Laws. The Commiassion has concluded that
the basic principles of the present California arbitrstion statute should
be retained. However, the Commission believes that some revision of the
present law is necessary in order to improve the organization of the
statute, to clarify the law of arbitration, to eliminate certain anomalies

and to improve arbitration procedure. Although there are certain desirable
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features of the Uniform Arbitration Act which should be incorporated in
the California arbitration statute, much of the revision that is necessary
would not be accomplished by the enactment of the Uniform Act. As the
necessary revision of California arbitration law cannct be readily
accomplished within the framework of the existing title on arbltration,
the Camnission recommends the enactment of a new title on srbiiratiomn

that would retain the desirable principles of the existing law with the

following principel modifications:

Matters Subject to Arbitration

1. The arbitration statute should be broadened to apply to agreemeats
for appreisals end veluations. The distinction between "appraisal’ and
"arvitration” agreements was created by the courts at a time when the
early stetutory attempts to provide for enforcement of arbitration
agreements imposed cumberscme procedural requirements upon the arbitration
process. If it appeared from the nature of the agreement that the parties
desired a determinstion of a particular fact «- such as the value of
certain property ~- and 4id not contemplate a formal proceeding in which
evidence would be received, the courts found that the proceeding was an
"appralsal” and not an “arbitration” in order to hold that the cumbersome
statutory formalities were inapplicable. Since neither the present Califcrnia
arbitration statute nor the statute recommended by the Cormission requires
the observance of such formalities in the conduct of an arbitration
proceeding, there ls no longer any reason to preserve the judiclally
created distinction between these proceedings.

2. The arbitration statute should be made clearly appliceble to
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collective bargaining agreements and other agreements pertaining to labor.
The present law states that its provisions are not appliceble to “"contracts
pertaining to labor."” It has been held, however, that this exclusion does
not apply to agreements providing for the performance of mentel and artistic,
rather than physical, tasks; thus, conmtracts providing for the performance
of actors' or artists' services and contracts pertaining to professional
services are not within the exclusion. Tt has also been held that thils
exclusion is not applicable to collective bargaining agreements. Thus,

the exclusion hass been so narrowly construed that there is no reported

case in vhich it has been applied.

The Commission belileves that the arbitration statute should be
clarified by omitting this exclusion apd by providing specifically that
agreements between empicyers and employees or their representatives are
subject to the statute. This would codify the decisions interpreting the
present arbitration statute. Of course such a provision would not require
compulsory arbitration of labor disputes; 1t would merely provide a
procedure for enforcing such arbitration egreements as parties voluntarily
make. Many of the matters involved in labor disputes that are determined
by arbitration cannot be determined judicially. HBence, if agreements to
arbitrate such matters were unenforceeble, there would be no means to
resolve many of such matters except through industrial strife.

3. At the present time, arbitratlon agreements are enforceable only
if they are in writing. This requirement should be retained with the
qualification that the statute also applies to a written agreement that
hae been extended or renewed by an oral or implied agreement of the parties.

Thus, arbitration provisions contained in a written agreement will continue
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to be enfarceable even if the agreement expires 1f the partles agree, either

orally or by conduct, to continue to cperate under the agreement.

Proceedings to Enforce Arbitration Agreements

1. Arbitration sgreements presently are and they should continue
to be specifically enforceable through special statutory proceedings.
However, the determinations to be made by the court upon a petltion to
compel arbitration should be clarified. Socme recent ceses have indicated
that the court mey refuse to order arbitration if it £inds that there is
no merit to the contentions of the petitioner. 3Such decisions permit the
courts to resolve the very questions that the parties have agreed to
submit to the decieion of the arbitrators. The Commission recommends the
addition of language to the arbitretion statute to make clear that upon
proceedings to compel arbitration the court is not to consider the merits
of the dispute sought to be arbitrated.

2. The arbitration statute should provide that there are matters
that may be reised in defense to a petition to compel arbitration in additiom
to the lack of an agreement to arbitrate. The present statute provides
that the court, upon a petiticn tc compel arbitration, must determine
whether the agreemsnt to arbitrate exists and whether it has been breached;
and, if there is no agreement or if there has been no breach of the
agreement, the petition must be dismissed. Cases have held, - however,
that the courts ney alsc consider vhether the party seeking to compel
arbitration has waived his right to do so or whether any other grounds
exist thet render the centract unenforceable. These holdings should be
codified. Moreover, the statute should not, as 1t presently does, provide

for the dismissal of the petition if the arbitration agreement has not been
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breached, If there is an enforceable agreement to arbitrate, an order to
arbltrate should be made even though there has been no breach of the
agreement so that the parties will not have to return to the court if e
party refuses to comply with the agreement at a later time.

3. Upon a petition to compel erbitration, the court should not be
required to order the arbitration to proceed immediately if there is
litigation between the parties pending before a court involving issues
not subject to arbitration smd & decision upon such issues may make the
arbitration unnecessary. At the present time, the sgtatute requires the
court to order arbitration when it mekes the requisite findings; there
is no statutory provision permitting the court to delay the arbitration
until other matters have been judicially determined.

L, A pending action should not be stayed because the matter in

controversy is subject to arbitration uniess the party seeking the stay

has taken or is taking sction to compel arbitration. Existing law provides

for a stey of judiciel proceedings merely upon a showing that the parties
have agreed to arbitrate the matter involved. This permits the existence
of an agreement to arbitrate to be used as the basis for a ailatory ples.
5.. A procedure should be set forth in the statute to guide the
courts in the selection of an arbitrator when asked teo do so. None is
provided in the present law, A court ahould be required to select an
arbitrator either from nominees Jointly proposed by the partiea or from
1lists of experienced arbitrators meintained by such agencies as the
American Arbitration Association, the Federal Mediation and Concilistion

Service or the Californie Btate Conciliation Service.




Conduct of the Arbitration Proceeding

1. Although there is no requirement in the present gtatute that
notice of the arbitretion hearing be given to all parties, the courts
have stated that ressonable notlce is required. The requirement of
notice should be codified; but the uncertain requirement of "reasonable
notice" should be replaced with a specific reguirement of at leasti
seven days notice unless the parties have otherwise agreed.

2. Recognition should be given to the fact that vhen there is
more than one arbitrator, often cnly one arbitrator is, in fact, a
neutral; each of the other members of the panel usually represents the
viewpoint of the party who appointed him. The arbitrator appointed as &
peutral should be given the power and duty to send the required nctices,
administer oaths, issue subpenas, rule on evidence and procedure and
preside et the hearing.

3. The neutral arbitretor should not be permitted to base his
decision on informaticn relating to the controversy other than that
obteined st the hearing unless the parties consent or are given an
opportunity to meet such information. This would change the existing
law which permits the arbitrators to consult independent experts outside
the hearing without notifying the parties so long as the ultimate

decision 1s that of the arbitrators themselves.

-6-




4. Unless the parties have otherwise agreed, the arbitrators
should be authorized to proceed with the arbitration and make an award

if & court has ordered arbitration even though one of the parties, after

receiving notice, has refused to appear and take part. The present

Californj.a law does not state whether th-e arbitration may proceed

under such circumsisnces. A party should not be able to prevent arbitra-
tion merely by staying away from the hearing after tihere has been a
judicial determinetion of his duty to arbitrate.

5. The neutral arbitrators should be able to make an award even
though one or more of the arbitrators refuses to participate unless the
parties have otherwise agreed. At the present time, if an arbitrator
refuses to continue to participate in & proceeding, the hearing may
continie and a majority of the arbltrators may declde the matter. i
However, the power of the majority to conduct the hearing when an

arbitrator refuses to attend at all is doubtful, for the present

Californis statute requires all of the arbitrators to meet. The
Commission believes that the arbitrstion shouvld procced cven
though an arbitrator refuses to perticipate; but the decision in such a ;
situation should be made only by the neutral arbitrators so that the
remaining arbitrators who are not neutral masy not control the decision.

6. Persons should have the right to be represented by counsel at
any stage of the arbitration proceedings. Therefore, the statute should
provide that a waiver of the right to be represented by counsel at
arbitration proceedings may be revoked. Such & prcrvigion is particularly
desirable because the arbitration rules of scme trade associatiéns provide

that the parties waive thelr right to be represented by counsel, and
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when an arbitration agreement incorporates these rules by reference,
the partilies may unwittingly walve their right to counsel when they merely
believe that they are incorporsting an arbitration procedure.

T. The arbitrators should have a limited power to correct the award
for technical errors. At present, only the court has the power to do so.
Extending the power to the arbitrators may meke it unnecessary for the
parties to apply to the courts for relief In cases where the arbitrators
have merely made an error imn calcwlation or in form.

8. If the arbitration agreement does not provide a time limit within
which the arbitrators must determine the dispute, the court shculd be able
to fix & time within which the matter must be decided. The absence of
such & provision in the present Californie law permits an arbitration pro-
ceeding to be delayed unnecessarily. A party may be prevented from ob=-
taining any relief at 211l in such cases, for & court preceeding would be
stayed until the arbitration is completed.

9. Statutory provielon should be made for the pro rata division of
the costs of arbitration among the parties. There is no provision in
the existing law fixing the responsibility of the parties for such costs.
If there is no agreement between the parties on the matter, the costs

should be borne equally by all the parties as thls is the usuel practice,

Enforcement of the Award

1. The present 90-day period within which sn award may be confirmed
by the court should be extended to four years. The confirmation procedure
is merely a method of expeditiously enforcing en erbitration award and

should be available when there is a refusal to comply with the award even
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though this may occur long after the award is made. However, the general
principle of limitetion of actions requires that- there he some limit on
the time for confirming en award and four years, the time within which
relief must be sought for breach of a written contract, seems appropriate.

2. A petition to correct or vacate an award should be filed within
100 days from the date of the service of the award on the petitioner., The
parties are entitled %o know prompily whether or net the award is to de
attacked, Such a petition is now required to be filed within 90 days.

The 100-day period 1s easier to compute accurately than the 50-dsy period
which is often thought of as a three-month periocd.

3. It should be made clear that an award that has nct been confirmed
or vacated has the same force and effect as & contract in writing between
the perties. The present California statute does not indicete the legal
gtatus of an uncomfirmed award. Although no Cslifornia case has speci‘fica.uqr
s8c held, there have been indications in some cases that an unconfirmed
awerd probably would be enforced as a contract between the parties. If
unconfirmed awards became void upon expiration of the time for confirhe-
tion, the parties would be forced tc initiate judicial proceedings to
confirm every awerd mede, Thus a great deal of unnecesgsary and undesived
litigation would be generated. _

4, The arbitration statute should require the presentation of aZL'I..
issues relating to the validity of an award to the court at the same
time by providing that whenever a petition reiating to an award is filed
the court must confirm the award as made unless it corrects and confirms
the award, vacates the avard or dismisses the proceeding. When a court

entertaine any proceeding relating to an award, it should finally settle
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the status of the award so that it will be unnecessary for the parties
to return to the court at a later time for enother determination of the
atatus of the award.

5. If the court vacates an a:n;ard, it should have the power to order
8 rehearing by arbitrators; but unless the parties otherwise agree, the
rehearing should be conducted by different arbitrators, for the original
arbitrators may be unduly disposed to decide the matter in the pame
manner that it was decided at the first hearing. The present statute
grents the court the power to order a rebearing, but only if the time
originally fixed in the arbitration agreement for the arbitrators’
decision has not expired. This limitstion precludes a rehearing in &
great many ceses. The statute should be revised to permit the award on
rehearing to be made within the same period of time as that specified
in the agreement computed fram the date of the order for rehearing
if the court determines that the purpose of the original time limit
would not be frustrated by such an extension.

6. A written award made pursuant to an oral arbitraticn agreement
should be subject to confirmaetion, correction or vacation under the
arbitration statute. At present, orel arbitration agreements are not
specifically enforceable, but an award made pursuent to such an agreement
iz enforceable as a contract. There is, however, no provision in the
arbltration statute for enforcing or attacking an award made pursusut
to an orel agreement. The Commission does not recommend e change in
the policy of refusing specific enforcement of coral arbitration agree~
ments. But there is no reason to deny the parties to such an agneement
the right to utilize the summary procedures aveilable under the prbitraw

tion statute after a written award has been made,
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Judicisl Proceedings Generaily

1. For the purpose of Judicial proceedings arising out of an
arbitration agreement, Celifornia courts should have personal jwrisdicticn
over a person who enters into such an agreement in this State providing
for arbitration in Californis whether or not such person can be found
within the State when judicial relief ie sought. At the present time,
an arbitration sgreement entered into in California probably camnnot be
enforced here sgainst an out-of-state party unless personal jurisdiction
can be obteined. The Commission therefore recommends that the making of
an agreement in this State which provides for arbitraticn in thie State
be deemed a consent to California's jurisdiction for purposes of
judicial proceedings relating to the arbitration agreement. A similar
provision is contained in the Uniform Arbitraticn Act and the laws of
some other states.

2., The arbitraticn statute should set forth the pleading procedure
to be followed in Jjudiciel proceedings arising out of an arbitration
agreement. These proceedings should be initiated by filing a petition;
a person opposing & petition should be permitted to file a response.

The present law does not indicate what pleading is appropriate in such
cases, and as a result the parties to these proceedings cannot determine
whether an opposing pleading is necessary or permitted or what form of
opposing pleading to use.

3. The venue provisions of the present arbitration statute, which
are scattered throughout the title on srbitration, should be clarified
and brought together. They should alsc be revised to permit California

courts to confirm an sward even if portions of the arbitration proceeding




were conducted in seversl counties or outside the State. The benefits
of the arbitration stetute should not be denied to the perties to an
arbitration agreement merely because circumstances require that evidence
be received in more than one locallty or that the controversy be
pubmitted to persons not all of whom are within the State.

4, The appeal provisions of the arbitration statute should also
be clarified. The present statute does not provide for an appeal from
an order mede prior to the arbitration hearing. The cases hold that an
order dismissing a petition to compel arbitration is appealable and an
order granting a petition to compel arbitration is not appealable.

These decisions shouid be codified.

Elimination of Obeclete Provisions

There are certain provisions in the cofles that are inconsistent
with the provisions of the title on arbitration es proposed:

Section 1053 of the Code of Civil Procedure provides in part that
when there are three arbitrators all must imeet but two of them may
perform any act thet all of them might perform. As the proposed title

on arbitration contains provisions determining the circumstances under

which arbitration may proceed in the absence of some of the arbitrators, - -

the reference in Section 1053 to asrbitrators should be deleted.
Civil Code Secticn 1730 (Section 10 of the Uniferm Ssles Act) states’

that a contract to sell at a valuation is avoided if the valuation falls .

without fault of either party. As there is no reason for such a contract. .

to Pail 1f the parties can proceed under the arbitration statute, this
section should be amended to recognize that in some cases the arbitration

statute will prevent the contract from faliing.
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Subdivision 3 of Civil Code Section 3390 states that an agreement
to submit s dispute to arbitration is not specifically enforcesble. As é
the arbitration statute provides a procedure for specifically enforcing
arbitration agreements, this subdivision should be deleted from the

section.

Sections 1647.5 and 1700.k5 of the Labor Code contain references to
statutory provisions that will be repealed by the proposed legisletion. These
sections should be amended to delete these references and to in%?caie

the relationship of the sections to the new arbitration statute.

The Commission's recommendation would be effectuated by the

enactment of the following measure:*

*Matter in italies would be added to the present leaw; matter in

"strike out" type would be omitted.
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(32) 1/3/61

An sct to repeal Title 9 (commencing with Section 1280) of Part 3 of
the Code of Civil Procedure, to add Title 9 (commencing with Section

1280) to Part 3 of the Code of Civil Procedure, to amend Section 1053

of the Code of Civil Procedure, to amend Sections 1730 and 3390 of

the Civil Code and to amend Sections 1647.5 and 1700.45 of the Lsbor Code,

relating to arbitration.

The pecple of the State of Californis do enact as follows:

SECTION 1. Title 9 {commencing with Section 1280) of Part 3 of the

Code of Civil Procedure is repealed.

SEC. 2. Title 9 (commencing with Section 1280) is added to Part 3

of the Code of Civil Procedure, to read:

Title 9

ARBITRATION

Chapter 1

GENERAL PROVISIORS

1280. As used in this title:

(&) "Agreement" includes but is not limited to egreements providing
for valuetions, eppreisals and similar proceedings and agreements between
employers and employees or between their respective representatives.

(b) "award" includes but is not limited to an award made pursuant
to an agreement not in writing.

{¢) "Controversy" meens any question arising between parties to

-1~

e e




an ggreement whether such quesgien is ope o law or of fact or both.

{d) "Neutrel arbitrator” mesns en arbitrator who is (1) selected
Jointly by the parties to the arbitration or by the arbitrators selected
by the parties or (2) appointed by the court when the parties or the ar-
bitrators selected by the parties fall to select an arbitrator who was

to be selected Jointly by t»-m.
(e} "Party to the arbitretion” means a party to the erbitration

agreement who either is given notice of the arbitration or perticipates
in the erbitration.
(£} "Written egreement" shell be deemed to include a written agree-

ment which has been extended or renewed by an cral or implied agreement.

1280.2. Whenever reference is made in this title to any portion of
the title or of any other law of this Stete, the reference applies to all

amendments and additions thereto now or hereafter made.

Chepter 2
ERFORCEMENT OF ARBITRATION AGREEMENTS
1281. A written agreement to submit to arbitration an existing
controversy or a controversy thereafter arising is walid, enfor_ceable
and . irrevocable, save upon such grounds as exist for the revocation of

any contract.

1281.2. On petition of a party to an arbitration sgreement elleging
the existence of a written agreement to arbitrate a controversy and that a
party thereto refuses to arbitrate such controversy, the court shall order
the petitioner and the respondent to arbitrate the controversy if it
determines that an agreement to arbitrate the controversy exists, unless

it determines that:
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(a) The right to compel arbitration has been waived by the
petitioner; or

(b) Grounds exist for the revocation of the agreement.

If the court determines that a writien egreement to arbitrete &
controversy exists, an order {0 arbitrate such controversy may not be
refused on the ground that the petitioner's contentions lack substantive
nerit.

If the court determines that there are other issues between the
petitioner end the respondent which are not subject to arbitration and
vwhich are the subject of a pending action or special proceeding between
the petitioner and the respondent and that a determinaticon of such issues
may make the arbitration unnecessary, the court may delay its order to
arbitrate until the determination of such cother issues or until such

earlier time as the court specifies.

1281.4. If a court of competent juris@iction, whether in this State
or not, has ordered arbitration of a controversy which is an issue
involved in an action or proceeding pending before e court of this State,
the court in which such action or proceeding is pending shall, upon motion
of a party to such action or proceeding, stay the action or proceeding
until an arbitration is had in accordance with the order to arbitrate
or until such earlier time as the court specifies.

If an application has been made to a court of competent jJurisdiction,
whether in this State or not, for an order to srbitrate a controversy
which is an issue involved in en action or proceeding pending before a

court of this State end such application is undetermined, the court in which

r
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such action or proceeding is pending shall, upon motion of a party to such

action or proceeding, stay the sction or proceeding until the application

for an order to arbitrate is determined and, if arbitration of such

controversy is ordered, until an arbitration is had in accordance with

the order to arbitrate or until such eerlier time as the court specifies.
If the issue which is the controversy subject to arbitration is

severable, the stey mey be with respect to that issue cnly.

1281.6. If the arbitration agreement provides e method of appointing
an arbitrator, such method shall be foliowed. If the arbitraticn agreement
does not provide a methed for appointing an arbitrator, the parties to the
arbitration mey agree on a method of appointing an arbitrstor and that
method shall be followed. In the absence of an agreed method, or if the
agreed method fails or for any reason cennct be followed, or vhen an
arbitrator appointed fails to act and his successor has not been appointed,
the court, cn petition of a party to the arbitration sgreement, shall
appoint the arbitrator. g

When a petition is made to the court to sppoint & neutrel arbitrator,
the court shall nominate five persons from lists of persons supplied
Jointly by the parties to the arbitration or obtained from a governmental
agency or private disinterested association concerned with ardbitration.
The parties to the arbitration mey within five deys of receipt of notice
of auch nominees from the court jointly select the arbitirstor whether or
not such arbitrator is asmong the nominees. If the parties to the arbitra-
tion fail to select an arbitrator within the five-day periocd, the court

shall appoint the arbitrator from the nominees.
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Chapter 3

CONDUCT OF ARBITRATION PROCEEDINGS

1282. Unless the arbitration agreement otherwise provides, or
unless the parties t0 the arbitr;tion ctherwise provide by an agreement
vhich is not contrary to the arbitration agreement as made or as
modified by all of the parties thereto:

{a) The arbitration shall be by a single neutral arbitrator.

{b) If there is more than one arbitrator, the powers and duties of
the arbitrators, other than the powers and duties of a neutral arbitrator,
may be exgrcised by a majority of them if reasonable notice of all pro-
ceedings has been given to ail arbitrators.

{e) 1If there is more than one neutral arbitrator:

(1) The powers end duties of & neutral arbitrator may be exercised
by a majority of the neutral arbitrators.

{2) By unanimous agreement of the neuiral arbitrators, such powers
and duties may be delegated to one of thelr number but the power to make
or correct the sward may not be so delegated.

(d) If there is nc neutral arbitrator, the powers and duties of a

neutral arbitrator may be exercised by a majority of the arbitrators.

1282.2. Unless the erbitration agreement otherwise provides, or
unless the parties to the arbitration otherwise provide by an agreement
which is pot contrary to the arbitration agreement as made or as modified
by all the parties thereto:

(a) The neutral arbitrator shall eppoint a time and place for the
hearing and cause notice thereof to be served personally or by registered
or certified meil on the parties to the arbitration agreement who are
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necessary to a complete determination of the controversy and on the other
arbitrators not less than seven days before the hearing. Appearance at
the hearing waives the right to notice.

(b) The neutral arbitrator may adjourn the hearing from time to time
a8 necessary. On request of a party to the arbitration for good ceuse, or
upon his own determination, the neutral arbitrator may postpone the hearing
to a time not later than the date fixed by the egreement for making the
award, or to a later date if the parties to the arbitration consent thereto.

(e) The neutral arbitretor shall preside at the hearing, shall rule
on the admission epd exclusion of evidence and on questions of hearing
procedure and shall exercise all powers relating to the conduct of the
hearing.

(d) The parties to the arbitration are entitled to be heard, to
present evidence ani to cross-examine witnesses sppesring at the hearing,
but rules of evidence and rules of julicisl procedure need not be observed.
0n request of any party to the arbitration, the testimony of witnesses
shall be given under cath.

(e) If a court has crdered e person to arbitrate a controversy,
the erbitrators may hear and determine the controversy upon the evidence
produced notwithstanding the failure of a party ordered to arbitrate, who
hae heen duly notified, to appear.

(f) 1If an arbitrator, who has been duly notified, for emy reason
feils to participate in the arbitretion, the arbitration shell continue
but only the remaining neutral arbitrator or neutral arbitrators may
make the award.

{g) 1If a neutral arbitrator intends to base an award upon informa-
tion not obtained at the hearing,‘ he shall disclose such informetion to
all parties to the arbitration and gi{re the parties an opportunity to
meet it.
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1282.%. A party to the arbitration has the right to be represented
by an attorney st any proceeding or hearing in arbvitration under this
title. A waiver of this right may be revoked; but if a party revokes
such waiver, the other party is entitled to a ressonable continuance for

the purpcse of procuring an attorney.

1282.6. Upon application of a party to the erbitration or upon his
own determinstion, the neutral arbitrator mey issue subpenas for the
attendance of witnesses and subpenas duces tecum for the production of
bocks, records, documente end other evidence. Subpenas shall be served
and enforced 1in asccordance with Chapter 2 (commencing with Section 1985)

of Title 3 of Part L of this code.
12682.8. The neutral srbitrator mey administer oaths.

1283. On spplication of a party to the arbitration the neutral
arbitrator mey order the deposition of a witness who will be unable or
cannot he compelled to attend the hearing to be taken for use as
evidence and not for discovery. The deposition shall be taken
in the manner prescribed by law for the taking of depositions in civil
actions. If the neutral arbitrator orders the teking of the depositicn
of a witness who resides outside the State, the party who applied for the
taking of the deposition shell obtain & commission therefor from the
superior court in accordance with Sections 2024 to 2028, inclusive, of

this code.

1283.2. Except for the parties to the arbitration and their agents,

officers and employees, alli witnesses appearing pursuant to subpena are
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entitled to receive fees and mileasge in the same amount and under the
same circumstences as prescribed by law for witnesses in civil asctions

in the superior court. The fee and mileage of a witness subpensed upon
the application of a party to the arbitration shall be paid by such party.
The fee and milesge of a witness subpeneed solely upon the determination
of the neutral arbitrator shell be paid in the manner provided for the

payment of the neutral arbitirator's expenses.

1283.4. The award shall be in writing and signed by the arbitrators
concurring therein. It shall include a determination of all the questions
submitted to the arbitrators the decision of which is necessary in order

to determine the controversy.

1283.6. The neutral arbitrator shall serve s signed copy of the
award on each party to the arbitration perscnally or by registered or

certified mail or as provided in the agreement.

1283.8. The award shall be made within the time fixed therefor by
the sgreement or, if not so fixed, within such time as the court orders
on petition of & party to the arbitretion. The parties to the arbitration
may extend the time elther before or after the expiration thereof. A
party to the arbitration waives the objection that an award was not made
within the time required unless he gives the arbitrators written notice
of his objection prior to the service of a signed copy of the award on

him.

1284, The arbitrators, upon written application of a party to the

arbitration, may correct the award upon any of the grounds set forth in
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subdivisions (a) and (c) of Section 1286.L not later than 30 days after
service of s signed copy of the sward on the applicant.

Application for such correction shall be made not later than 10 days
after service of a signed copy of the awerd on the applicant. Upon or
before meking such application, the applicant shall deliver or mail a
copy of the application to all of the other perties to the srbitration.

Any party to the arbitration mey meke written objection to such
application. The objection shall be made not later than 10 days after the
application 1s delivered or mailed to the objector. Upon or before making
such objection, the objector shall deliver or mail a copy of the obJection
to the epplicant and all the other parties to the arbitration.

The arbitrators shall either deny the application or correct the
award. The denial of the application or the correction of the award shall
be in writing and signed by the srbitrators concurring therein, and the
peutral arbitrator shall serve a signed copy of such denisl or correction
on each party to the arbitration personally or by reglstered or certified
meil or as provided in the egreement. If no demial of the applicetion
or correction of the award is served within the 30-day period provided
in this section, the application for correction shall be deemed denied on

the last dey thereof.

12684.2. Unless the arbitration egreement otherwise provides or
the parties to the arbitration cotherwise agree, each party to the
arbitration shall pay his pro rata share of the expenses and fees of the

neutral arbitrator, together with other expenses of the arbitration
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incurred or approved by the neutral arbitrator, act including counsel
fees or witness fees or other expenses incurred by a party for his own

benefit.

CHAPTER 4

ENFORCEMENT OF THE AWARD
Article 1

Confirmetion, Correction or Vacetion of the Award

1285, Any party to an arbitration in which an award hes been mede
may petition the court to confirm, correct or vacate the award. The
petition shall name as respondents all parties to the arbitration and mey

nare as respondents any other persons bound by the arbitration award.

1285.2. A response to a petition under this chapter may request the

court o dismiss the petition or to confirm, ecorrect or vacate the award.

1285.4. A petition under thie chapter shall;

{a) BSet forth the substance of or have attached a copy of the agree-
ment to arbitrate unless the petitioner denies the existence of such an
agreement.,

{b) Set forth the names of the erbitrators.

{e¢) BSet forth or have attached a copy of the award and the written

cpinion of the arbitrators, if any.

1285.6. Unless a copy thereof is set forth in or attached to the

petition, a response to a petition under this chapter shall:
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(a) Set forth the substence of or have attached a copy of the
agreement to arbitrate unless the respondent denies the existence of such
an agreement.

{b) 8et forth the names of the arbitrators.

(e) Set forth or have attached a copy of the awerd and the

written opinion of the arbitrators, if any.

1285.8. A petition to correct or vacate an award, or a response
requesting such relief, shall set forth the grounds on which the reguest

for such relief is based.

1286, If a petition or response under this chapter is duly served
and filed, the court shail confirm the sward as mede unless in accordance
with this chspter it corrects the award and confirms it as corrected,

vacates the avard or dismisses the proceeding.

1286.2. If a petition or response requesting either that an awerd
be corrected or that an award be vacated ie duly served and filed by an
aggrieved party, the court shall wvecate the award if the court determines
that:

(a) The award was procured by corruption, fravd or other undue means;

) (b} There was corruption in any of the arbitrators;

(e¢) Tne rights of such party were substantielly prejudiced by mis-
conduct of a neutral arbitrator;

(d) The arbitrators exceeded their powers and the award cannot be
corrected without affecting the merits of the decision upon the controversy

submitted; or
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(e} The rights of such party were substantially prejudiced by the
refusal of the arbitrators to postpone the hearing upon sufficient cause
being shown therefor or by the refusal of the arbitrators to hear
evidence material to the controversy or by other conduct of the

arbitretors contrary to the provisions of this title.

1286.%, If a petition or response requesting either that an award
be corrected or that an award be vacated is duly served and filed, the
court, unless it vacates the sward pursuant to Section 1286.2, shall
correct the award and confirm it as corrected if the court determines that:

(a) There was an evident miscaleculation of figures or an evident
misteke in the description of any person, thing or property referred to
in the award;

(b) The arbitrators have awarded upon & matter not submitied to
them and the award may be corrected without effecting the merits of the
decision upon the controversy submitted; or

{(c) The award is imperfect in a matter of form, not affecting the

merits of the controversy.

1286.6. If the award is vacated, the court may order a rehearing
before new arbitrators. If the awerd is wvacated on the grounds set forth
in subdivision (d) or (e) of Section 1286.2, the court with the consent
of the parties to the court proceeding may order s rehearing before the
original arbitrators.

If the arbltration agreement requires that the award be made within
e specified period of time, the rehearing may nevertheless be held and

the award made within an equal period of time beginning with the date of
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the order for rehearing but oniy if the court determines that the purpose
of the time limit agreed upon by the parties to the arbitration agreement

will not be frustrated by the spplication of this provision.

1286.8. The court shall dismiss the proceeding under this chapter
a8 to any person hamed as s respondent if the court determines that such
person was not bound by the arbitration agreement and did not perticipate

in the arbltration.

1287. If an award is confirmed, judgment shall be entered in
conformity therewith. The judgment so entered has the same force and
effect as, and is subject to all the provisions of law relating to, a
judgment in a civil action; and it may be enforced like any other judgment

of the court in which it is entered.

1287.2. An award thet hes not been confirmed or vacated has the
seme force and effect a8 & contract in writing between the parties to

the arbitretion.
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Article 2
Limitations of Time

1288. A petition to confirm an sward shall be served and filed not
later than four years after the date of service of a signed copy of the
award on the petitioner. A petition to vacate an award or to correct an
award shall be served and filed not later than 100 days after the date of
the service of a signed copy of the award on the pétitioner.

1288.2. A response requesting that an eward be vacated or that an
award be corrected shall be served and filed not later than 100 days after
the date of service of a signed copy of the award upon:

(a) The respondent if he was & party to the arbitration; or

(b} The respondent's representative if the respondent was not
s party to the arbltratlon.

1288.4, Ko petition mey be served and filed under thls chapter until
at least 10 days after service of the signed copy of the award upon the
petitioner.

1288.6. If an application is made to the arbitrators for correction
of the sward, s petition may not be served and filed under this chapter
until the determination of that application.

1288.8. If an application is made to the erbitrators for correction
of the award, the date of the service of the award for the purposes of
this article shall be deemed to be whichever of the following dates is the
earlier:

{a} The date of service upon the petitioner of a signed copy of the
correction of the award or of the denial of the spplication.

(b) The date that such application is deemed to be denied under

Section 128L.
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CEAFTER 5
GENERAL PROVISIONS RELATING TO JUDICIAI, PROCEEDINGS
Article 1

Petitions and Responses

1290. A proceeding under this title in the courts of this State 1s
commenced by filing a petition. Any person nsmed as a respondent in a
petition may file a response thereto. The allegations of a petition
are deemed to be admitted by a respondent duly served therewith unless
a respense is duly served and filed. The allegations of a response are
deemed controverted or avoided.

1290.2, A petition under this title shall be heard in & summary
way in the manner and upon the notice provided by law for the making and
hearing of motions, except thet not less than 10 days notice of the date
set for the hearing on the petition shall be given.

1290.k. (a) A copy of the petition and a written notice of the
time and place of the hearing thr_.-reof and any other papers upon which the
petition 1s based shall be served in the manner provided in the arbitration
agreement for the service of such petition and notice.

(v) If the arbitration agreement does not provide the manner in
which such service shall be made and the person upon whom service is to
be made has not previously appeared in the proceeding and has not previously
been served in accordance with this subdivision:

(1) Service within this State shall be made in the manner provided
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by law for the service of summons in an action.

(2} BService outside this State shall be made by mailing the copy
of the petition and notice and other papers by registered or certified
mail. Personal service ie the equivalent of such service by mail. Proof
of service by mail shall be made by affidavit showing such melling
together with the return recelpt of the United States Post Office bearing
the signature of the person on vhom service was made. Notwithstanding
any cther provision of this title, if service is made in the manner
provided in this paragraph, the petition may nct be heard until at least
30 days after the date of such service.

{c) If the arbitration agreement does not provide the manner in
which such service shall be made and the person on vhom service 1s to be
made hes previously appeared in the proceeding or has previously been
served in accordance with subdivision (b) of this section, service shall
be made in the manner provided in Chapter 5 (commencing with Secticn 1010)
of Title 14 of Part 2 of this code,

1290.6. A respomse shall be served and filed within 10 days after
service of the petition except that 1f the petition is served in the
manner provided in paragraph (2) of subdivision (b} of Section 1290.4,
the response shall be served and filed within 30 days after service of
the petition. The time provided in this section for serving and flling s
response hay be extended by an agreement in writing between the parties to
the court proceeding or, for good cause, by order of the court.

1260.8. A response shall be sexrved as provided in Chapter 5 { commencing
with Section 1010) of Title 1B of Part 2 of thie code.

1291, PFipndings of fact and conclusione of law shall be made by the court
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whenever an order or judgment, except a special order after finel Jjudgment,
is made that is appealable under this title.

1291.2. In all proceedings brought under the provisions of this
title, all courts wherein such proceedings are pending shall give such
Proceedings preference over all other civil actions or proceedings, except
older matters of the seme character and matters to which special precedence
mey be given by law, in the matter of setting the same for hearing
.and in hearing the same to ‘the end that all such proceedings shall

be quickly heard and determined.

Article 2

Venue, Jurisdiction and Costis

1292, Except as atherwise; provided in this article, any petition
made pricr to the commencement of arbitration shall be filed in the superior
court in:
(2) The county where the agreement is to be performed or was mede.
{b) If the agreement does not specify a county where the agreement is to
‘be performed and the -agreement was not made in any county im thls State, the
county where any perty to the court proceeding resides or has a place of business.
{¢) In any case not covered by subdivision {a) or (b} of this
section, in any county in this State.
1292.2. Except as otherwise provided in this article, any petition
made after the commencement oy completion of arbiltration shall be filed in

the superioar court in the coumty where the arbitration is being or has been
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held, or, if not held exclusively in any one ccunty of this State, then
such petition shall be filed as provided in Section 1292.

1292.4. If a controversy referable to arbitretion under an alleged
agreement is involved in an action or proceeding pending in a superilor
court, a petition for mn order to arbitrate shail be filed in such action
or proceeding.

1292.6. After a petition has been filed under this title, the court
in which such petition was filed retains Juriediction to determine any
gubsequent petition involving the same egreement to arbiirate and the
same controversy, and any such subseguent petition shall be :E':Lied in that
court.

1262.,8. A motion for a stay of an action on the ground that en issue
therein is subjlect to arbitratlion shall be made in the court where the
action is pending.

1293. The making of an sgreement in this State providing for
arbitration to be had within this State shall be deemed a consent of the
parties thereto to the jurisdiction of the courts of this State to enforce
such agreement by the making of any orders provided for in this title and
by entering of judgment cn an awerd under the agreement.

1293,2. The court shall awerd cosis upon any judicial proceeding
under this title as provided in Chapter 6 {commencing with Section 1021)

of Title 14 of Part 2 of this code.




Article 3

Appeals

120k, An aggrieved party may appeal from:

(a) .An order dismissing or denying & petition to compel arbitration.

(b} An order dismissing a petltion to confirm correct or vacate an
award.,

(¢) An order vacating an award unless a rehearing in arbitration
i_a ordered.

(d) A judgment entered pursuant to this title,

(e) A special order after finsl judgment.

129k.2, The appeal shall be taken in the same manner as an appeal
from an crder or judgment in a civil action. Upon an appeal from any
order or judgment under this title, the court may review the decision
and any intermediate ruling, proceeding, order or decisicn which involves
the merits or necessarily affects the order or judgment appesled from,
or which substantially affects the rights of a party. The court may also
on such appeel review any order on motion for & new trial. The respondent
on the appeal, or party in whose favor the judgment or order was given
may, without appealing from such judgment, request the court to and it
mey review any of the foregoing matters for the purpcse of determining
whether or not the appellant was prejudiced by the error or errors upon
which he relies for reversal or modification of the judgment or order frcm
which the appeal 1s taken. The provisions of this section do not authorize
the court to review any decision or order from which an appeal might heve

been taken.
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BEC. 3. Section 1053 of the Code of Civil Procedures is amended to resd:

1 1053. Wwhen there are three referees [;—ey-three-arbé%ratars-,] all

mist meet, but two of them may d0 any act which might be done by all.

SEC. 4. Section 1730 of the Civil Code 1s amended to read:
1730. (SALE-AP-A-VAINATION.] (1) Where there is a contract to sell
or a sale of goods at & price or on terms to be fixed by a third person,

and such third person, or & person appointed pursuwant to Title 9 (commencing

with Section 1280) of Part 3 of the Code of Civil Procedure relating to

arbitration, without fault of the seller or the buyer, cannot or does not

fix the price or terms, the contract or the sale is thereby avoided; but
if the goods or any part thereof have been delivered to and appropriated
C by the buyer he must pay a reasomable price therefor.

(2) Where such third person or person sppointed pursuant to Title 9

{commencing with Section 1280) of Part 3 of the Code of Civil Procedure

is prevented from fixing the price or terms by feult of the sellier or the
buyer, the party not in fault may have such remedies ageainst the party

in fault as are allowed by Chapters 4 and 5 of this act.

SEC. 5. Section 3390 of the (ivil Code is amended to read:

3390. The following obligations cennct be specifically enforced:

1. An obligation to render personel service;

2. An obligation to employ ancther in personel sexvice;

3. [An-agreement-to-submit-a-contreverey-se-arbitration:]

[4x] An egreement to perform an ect which the party has not power
lawfully to perform when required to do so;

C' [5=] _{_J-_: An agreement to procure the act or consent of the wife of

-33-




the contracting party, or of any other third person; or,
[6«] 5. An agreement, the terms of which are not sufficiently

certain to make the precise act which is to be done clearly ascertainable.

SEC. 6. Section 1647.5 of the Labor Code is amended to read:

1647.5. Nothwithstanding Sections 1626 end 1647 of the Labor Code
{and~Beekion--1880--af-the-Cede-ef-Civil-FPrscedure], a provision in
a contract providing for the deciszion by arbitration of any controversy
under the contract or as tc its existence, validity, comnstruction,
performance, nonperformance, breach, operation, continuance, or termi-
nation, shaell be valid:

{e) If the provision is contained in a contract between en
employment agency and a person for whom such employment agency under
the contract undertakes to endeavor to secure employment,

(v) If the provision is inserted in the contrect pursuvant to eny
rule, regulation, or contract of a bona fide labor union regulating
the reletions of its merbers to an employment agency,

(¢) If the contract provides for reasonable notice to the Labor
Cormissioner of the time and place of all arbitration hearings, and,

(4} If the contract provides thet the labor Commissioner or his
authorized representative hes the right to attend all arbitrastion
hearings.

Except as otherwise provided in this section, any such arbitration

shell be governed by the provisionms of Title {X] 9 (commencing with

Section 1280) of Pert [EZZ] 3-of the Code of Civil Procedure.

If there is such an arbitration provision in such a contract, the
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contract need not provide that the employment agency egrees to refer any
controversy between the applicant and the employment agency regarding the
terms of the contract to the Labor Commissioner for adjustment, and

Section 1647 shall not apply to controversies pertaining to the contract.

A provision in & contract providing for the decision by arbitretion

of any controversy arilsing under this chapter which does not meet the

requirements of this section is not made valid by Section 1281 of the

- Code of Civil Procedure.

SEC. 7. Section 1700.45 of the Labor Code is smended to read:

1700.45. Notwithstanding Section 1700.M: of the Labor Code [emd
Seatien-1080-0f-the-Code-of-Civik-Proccdure], a provision in a contract
providing for the decision by arbitretlon of any controversy under the
contract or as to its existence, validity, construction, performance,
nonperformance, breach, operation, contlnuance, or termination, shall
be valid:

{a) If the provision is conteined in a contract between an axrtists'
manager and s perscn for whom such artists' manager under the contract
undertakes to endeavor to secure employment,

{b} If the provision is inserted in the contract pursuant to any
rule, regulation, or contract of & bona fide labor union regulsting the
relations of its members to an artiste' manager,

(c) 1If the contract provides for reascmable notice to the Labor
Commissicner of the time and place of all arbitration hearings, and

{@) If the contract provides that the Labor Cammissioner or his
authorized representative has the right to sttend sll arbitration
hearings.
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Except as otherwise provided in this section, any such arbitration
shall be governed by the provisione of Title [IK]‘g { coxmencing at Section
1280) of Part 3 of the Code of Civil Procedure.

If there is such an arbltration provision in such s contract, the
contract need not provide that the artists' mansger agrees to refer
any controversy between the applicent ani the artists' marsger regarding
the terms of the contract to the Labor Cormissioner for adjustment, and
Seetion 1700.4) shall not apply to cantroversies pertaining to the
contract.

A provision in a contract providing for the decision by arbitration

of any controversy arising under this chapter which does not meet the

requirements of this section 1s not made valid by Section 1281 of the

Code of Civil Frocedure.

SEC, 8. This act applies to all contrects whether executed before
or after the effective date of this act except that Section 1233 of the
Code of Civil Procedure, as edded by this act, does not zpply to any
contract executed before the effective date of this act but Secticn 1293
dees epply to any renewal or extension of an existing contract on or

after the effective date of this act.
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