1/3/61

Memorandum No. 1 {1961)

Subject: Study No, 34{L) - Uniform Rules of Evidence {Privileges Article)

Attached is the Privileges Article of the Uniform Rules of Evidence
as revised to date by the Law Revision Commission. Only those rules that
have been tentatively acted upon by the Commission are included in the
attached materisl -- i.e., Rules 23, 2k, 26, 27, 28, 29, 30, 31, 32, 33,
34, 35, 36, 38 and 4O, The Commission has not yet completed its preliminary
work on Rules 25, 37 and 39 and these rules are not included in this
memorandum.

The comment to Rule 40 should be examined to determine that it
correctly states the reason why the Commission has disapproved this rule.

Respectfully submitted,

John H. LeMoully
Executive Secretary



UNIFCR: RULTS OF IVIDENCE

ARTICLI V. PRIVIIEGES

Revised 12/10/59
Revised 11/10/59
10/14/59

Note: This is Uniform Rule 23 as revised by the
Law Revision Commission, See attached explanation of this
revised rule. The changes in the Uniform Hule are shown
by underlined material for new material and by bracketed
and strike out material for deleted material.

RULE 23. PRIVILEGE OF [AGGUSEB~-] DEFENDANT IN

CRIMINAL ACTION.

{1} Every person has in any criminal action

or proceeding in which he is [am-aeceused] a defendant a

privilege not to be called as a witness and not to testify.
[${2}--An-aecused-in-a-eriminal-aesion-has-a-privi-
lege-%e—pﬁeveﬁg—his—speuae-£?em—%ea%i£§ing-is—sueh-aetéen
wi%h-yea?eet-%eﬂaay-eenﬂiéen%ial-eemmunieasieﬁwhaé-ep-maée
besween-Shem-whilte-they-were~husband-and-wife;-exespbang
enly-la}-in-an-actien-in-whish-she-aseused-id-charged-with
{i}-a-erime-invoilving-the-marriage-relationy-or-{ity-a
grime-againsb-she-person~or~property~ef-the-esher-spense-or
the-child-of-either-speusey-or-{iiti}-a-desertion-of-the-other
speuse-ep-a—ehi;é-ef-eithep—speuse;—eF—¢b}was—te-the—eemmuni—
eatéen;—én-an~aebie&—ia-whéeh—the-aeeaaed—eﬁﬂeps-evééenee-eﬂ-a

communisabion-between-himself-and-his-speuser |

[£33}] (2) ([An-seeused] A defendant in a criminal

action or proceeding has no privilegs to refuse, when ordered

by the judge, to submit his body to examination or to do any
act in the presence of the judge or the trier of the fact,

except to refuse to testify.
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Revised 12/10/59

Revised 11/10/59

10/14/59

RULE 23 (PRIVILEGE OF DEFENDANT IN CRIMINAL

ACTION) AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 23,
relating %o the privilege of defendart in a criminal action, as revised by
the Commission.

Paragraph (2} - Maritasl Privilege of Defendant in Criminal Case.

Paragraph {2) of Uniform Rule 23 has been deleted in the revised rule.
This peragraph, relating to the special marital privilege of a defendant in
a criminal case, becomes upnecessary because the Commission has modified
Uniform Rule 28 to give the substantially same privilege as was given under
Uniform Rule 23(2) to a spouse in all cases -- the right to prevent the other
spouse from testifying and to provide for the existence of the privilege
after the termination of the marrisge. The Commission has, conseguently,

deleted subsection (2) of Uniform Rule 23.

Paragraph (4} ~ Comment on Defendant's Exercise of Frivilege.

The Commission disapproves paragraph (4) of Rule 23 and instead hes
gsubstituted in thne revised rule the substance of the portion of Art. I,
§ 13 of the {alifornia Constitution relating to comment on failure of
defendant to testify. The word "case" appearing in the Constitution has
been changed to "action or proceeding” in order to be consistent with the

rest of revised Rule 23.
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Revised 12/10/%59
Revised 11/10/53
10/15/53

Iote: This is Uniform Rule 24 as revised by the Law Revision Commissicn.
See attached explanation of this revised rule. The changes in the Uniform
Rule are shown by underlined material for new materizl and by bracketed and
strille out meterial Zor delotal matoriesl.

RULE 24. DEFINITION OF INCRIMIKATION.

A matter will incriminate a person within the meaning of these rales
if it constitutes, or forms an essential part of, or, taken in connection
with other matters disclosed, is a basis for e reasonzble inference of,
such a viclation of the lazws of this State as to subject him to liability

to {paaéshmea%-therefay} conviction thereof, unless he has become T

apy-rescen] permanently immune From [pumishmens] conviction for such

violation.

RULE 24 (DEFINITION OF INCRIMINATION) AS REVISED BY THE COMMISSION

The Commission approves Uniform Rule 24 with the revisions indicated.



Bevised {Cectober 1

9/15/59

» 1955

Note: This is Uniform Rule 26 as revised by the Law Revision
Commrission. See attached evplanation of this revised rule. The changes
in the Uniform Rule {other than the mere shiftirg of language from one
part of the rule to another) are shown by underlined material for new
material and by tracketed and strike out material for deleted material.

RULE 26. LAWYER-CIIENT PRIVILEGE.
(1) As used in this rule:

{a) "Client" means a person, [er] corporation, [ex-ether]

association or other organization (including this State and any cther public

entity) that, directly or through an authorized representative, consulis
a lawyer or the lawyer's representative for the purpose of retaining the
lawyer or securing legal service or advice from him in his professional

capacity; and Includes an incompetent (i) who himself so consulis the lawyer

or the lawyer's representative or (i1} whose guardian so consults the

lawyer or the lawyer's representeative in behalf of the incompetent, [+]
(b) "Communication' includes advice given by the lawyer in

the course of representing the client and includes disclosures of the

client to a representative, agsociate or employee of the lawyer incidental

to the professional relationship. [5]

{¢) "Holder of the privilege' means {i) the client when he is

competent, {ii) a guardian of the client when the client is incompetent

and (iii) the personal representative of the client if the client is dead,

{d) "Lawyer" means a person authorized, or reasonably believed
by the client to be authorized, to practice law in any state or nation
the law of which recogaizes a privilege against disclosure of coniidential

comranications between client and lawyer.
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{2) Subject to rule 37 and except as otherwise provided
[by-parageeph-e-of | in this rule, if a conmunicetion [s} is found by the
judge to have been between a lawyer and his client in the course of that
relationship and in professicnal confidence, [ase-privileged;-ard-a] the
cilent has a privilege to:

() [if-he-is-she-witmess-bs] Refuse to disclose [amy-sueh}
the communication. [y-ard]

(v) [$a] Prevent his lawyer, or the lawyer's representative,

asscciate or employvee, from disclosing the communication. [£5--erd]

(¢c) {&s] Prevent any other [wiimress] person from disclosing
[sueb] the communication if it came to the knowledge of such [witgess ]
person (i) in the course of its transmittel between the client and the
lewyer, or (ii) in a manner not reasonably to be anticipated by the client [+]
or {(iii} as a result of a breach of the lewyer-client relationship.

(3) Subject to rule 37 and except as othervise provided in

paragraphs {4}, (5) and (€) of this rule, the privilege under paragraph (2)

of this rule may be claimed for the client by:

{(a) The holder of the privileme. [bko-slicat-in-Forser-or-By-his

iewyery-ey~i£—éneeﬁpet99$?-by-his-guaEQiaa;-ay—iﬁ-deeeaseﬂ,-by-his-pefssﬁal
repregerfatives

{(b) A person who is authorized to claim the privilepe by the

holder of the privilegs.

(¢) The lawyer who received or made the communication if (i) the

client is living, snd (ii) no other person claims the priviiege under

subparagraph (a) or (b) of this paragraph and (iii) the privilege hds not

teen waived under rule 37.
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4)  [£2)-Suen-privileges-skall] The privilege under paragreph

(2) of this rule does not extend [{al] to 2 communication if the judge finds

that( suSfietent -evidenee y-eside ~freom ~bhe ~esmmunteation; -has -been ~intreduced
to-warrant -g-Fiedin=-that] the legal service was soughi or obtained in crder
to eunable or aid the client to ccrrit or plan to commit & erime or fa-ters]

to perpetrate or plan to perpetrste a fraud.

{5) The privilege under paragraph {(2) of this rule dces not

extend to a communication relevant to:

{a) [--ez-[{tl-ta-n-cemmunisaticn-relovant-ta] An issve between
parties all of whom claim through the client, regardiess or whether the
respective claims are ty testate or intestate succession or by inter wvivos
transaction. {y-s¥]

{b) [f{e)-te-a-communication-relevant-ta] An issue of breach of
duty by the lawvyer to his client [;] or by the client to his lawyer. [y-o¥%]

(¢} [{d)-sc-a-ccmmunicabien-relevans-5e] An issue concerning

]

L

an attested document of which the lawyer is an attesting witness. [5-5
() [fe)-se-a-commupieanbiop-relevans-ta] A matter of common
interest between two or more clients if made by any of them to a lawyer whom
they have retained in common, when offered in an action between any of such
clients,
(6) The privilege available to a ccxporation, lex} asscciation

or other organization under this rule terminates upon dissclution of the

corporation, associabtion or other organization.




Revised October 1, 1959
9/15/59

., RULE 25 (IAWYER-CLIENI PRIVILEGE), AS

REVLISED BY THE COMMISSION

It is the purpose of this memorsndum to explain Uniform Rule c6,

relating to the lawyer-client privilege, as revised by the Comsigsicon.

DEFINITIONS

Arrangezent. The definitions contained in paragraph (3} of

Uniform Rule 26 have been made the first paragraph of the revised rule
to conform to the form cof other rules. The definitions are contained in
the first paragreph in other rules. BSee, for example, rules 27, 29, 33
and 3L.

Defirition of "client.” Referring to revised rule 26(1)(a),

the definition of client has been revised to make clear that a corporation,
assccigtion "or other organization {including this State and other public
entities)" are considered clients for the purpose of the lawyer-client
privilege. This change makes it clear that the State, cities and other
public entities have a privilege in the case of a lawyer-client relationship.
This is existing law in California. Rust v. Roberts, 171 A.C.A. 834, 838
{(Juiy 1959) (State has privilege)}; Holm v. Superior Court, 42 Cal.2d 500,
267 P.2d 1025, 268 P.zd 722 (155L4) (city has privilege). There does not
seem to be any reascn why the State or any other public entity should not
be entitled to the seme privilege as a private client.

The definition of client has alsoc been expanded by adding the
words "other organization”. The broad language of the revised rule is

intended to cover such unincorporated orpganizations as labor unions, soclal

-1 #26



clubg and fraternal crgaunizations in those circumstances where the
particular situation is such that the organization {rather than its
individual members) is the client. See (il Workers Inti. Union v.
Superior Court, 103 C.A.2d 512, 230 P.2d 7L (1951) {(not involving =
privilege question). There is no reason why in appropriate circumstances
these and similar organizations should not heve the same privilege as a
private individual.

The definition of client has also been modified to make it clear
that the term client includes an incompetent who himself consults the
lawyer or the lawyer's representative. In this case, paragraph {3){a)
and (b), provide that the guardian of the incompetent client can claim
the privilege for the incompetent client and that, when the incompetent
elient becomes competent, he may himself claim the privilege.

Definition of "lawyer." The definition of "lawyer"” contained in

the Uniform Rule has been modified by inserting a comme after the word
"authorized.” This corrects an epparent clerical error in the rules as
printed by the Commission on Uniform State Laws. Compare with Rule 27
(a5 printed by the Commission on Uniform State Laws).

The Commissicn approves the provision of the Uniform Rule which
defines "lawyer" to include a person "reasonably believed by the clieat
to be suthorized” to practice law. S&ince the privilege is intended to
encourage full disclosure by giving the c¢lient assurance that his communication
will not be disclosed, the client's reasonable belief that the person he
is consulbting is an attorney should be sufficient.

Definition of "holder of the privilege." The substance of the

sentence in Uniform Rule 26(1) reading "the privilege may be claimed by the
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ciient in person or by his lawyer, or if incompetent, by his guardian, cr
if deceased, by his perscnal repregentative” has been stated in the form
of a definition in paragraph (1){c)} of the revised rule. This definition
substantially conforms to the definition found in Uniform Rule &7, relating
to the physiclan~patient privilege. It makes clear who can waive the
priviiege for the purposes of Rule 37. It also makes paragraph (3) of the
revised rule more concise.

Wote that under paragraph {1)(c)(i) of the revised rule, the
client is the holder cof the privilege if he is competent. Under paragraph
{1}{c}{ii) of the revised rule, a guardian of the client is the holder of
the privilege if the elient is incompetent. Under these two provisions, an
incompetent client becomes the holder of the privilege when he becomes
competent. For example, if the client 1s & minor of 20 years of age and he
or his guardisn consuits the attorney, the guardian under revised rule (1)
{c)(ii) is the holder of the privilege until the minor becomes 21 and then
the minor is the heolder cf the privilege himgelf. This is true whether
the guardlian consulted the lawyer or the minor himself consulted the lawyer.

Under paragraph (1)(c){iii), the personal representative of the
client is the holder of the privilege when the client is dead. He may
claim the privilege on behalf of the deceased client. This may be a chenge
in the existing Californie law. Under the California law, the privilege
may survive the death of the client and no cne can waive it on behalf of the
client. If this is the present California law, the Commission believes that
the Uniform Rule provision (which in effect provides that the evidence is
aduissible unless the perscn designated in the Uniform Rule claimg the

privilege) is a desirable change.
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This definition of "holder of the privilege” should be considered
with reference to paragraph (3) of the revised rule 26, specifying who can

claim the privilege, and rule 37, releting to waiver of the privilege.
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GENERAL RULE

The substance of the "general rule" now contained in Upiform
Rule 26{1) has been set out in the revised rule as paragraph {2).

The following modificetions of the Uniform Rule have been made
in tke revised rule:

(1} The language of introductory exception to the rule has been
revised to delete reference to a specific paragraph of the rule and is
instead phrased in the general language "except as otherwise provided in
this rule.” This change has been made because the exceptions to the
"general rule" are contained in various other parts of the revised rule.

(2} The words "are privileged" have been deleted in order to
make it clear that the client has the privilege and if the rrivilege is not
¢laimed by the client or person authorized under paragraph (3) of the
revised rule to claim that privilege, the evidence of the commmication will
be admitted. |

(3) The requirement that the communication be found to be
between a lawyer and his client in the course of that relaticnship and in
rrofessional confidence had been stated as a condition to the exercise
of the privilege. This is in accordance with the existing law which requires
& showing by the person invoking the priviiege both of the lawyer-client
relationship and of the confidential character of the communicatiocn. Sharon
v« Sharon, 79 Cal. 633, 677 (1889); Collette v. Sarrasin, 18k cal. 2R3
(1920). 1t is suggested that this requirement is more accurately and clearly
stated in the revised rule,

(4) Paragraphs (a), (b) and (c¢) of Uniform Rule 26{1) have been

tabulated in paragraph form to improve readability and a number of revisions



have been made,

The words "if he 1s the witness"” have peen deleted from subparagraph
(a} because these limiting werds are not a desirable limitation. Note
thet under Unifcrm Rule 2, the rules "epply in every proceeding, both
criminal and civil, conducted by or under the supervision of a court,
in which evidence is produced."

The words "or the lawyer's representative, associate or employee"
have been inserted in subparagraph {b) to make clear the substance of the
Uniform Rule that the client can prevent the stenographer or other
ermployee or representative of the lawyer from testifying as to the
communication. Thus the privilege respecting the attorney's secretary or
clerk is vested in the client. Under the present California statute the
brivilege sc far as employees of the attorney is concerned may be vested
in the attorney. The basis for the privilege is to encovrage full
disclosure by the client and for this reason the-Commission believes that
in all cases the privilege should be vested in the client.

The word “"person” has teen substituted for "witness" in sub-
paragraph (c)} because "witness" is suggestive of testimony at a trial
whereas the existence of privilege would make it possible for the client
te prevent a person from diseclosing the communication at a pretrial
Proceeding as well as st the trial,

(5) In paragraph (3} of the revised rule the substsnce of the
last sentence of Uniform Rule 26(1) reading "the privilege may be claimed
by the client in person or by his lawyer, or if incompetent, by his guardiarn,
or if deceased, by his personal representative' has been incorporated with

some changes. An introductory clause has been inserted to make it clear
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that the right to claim the priviiege for the client is subject to the
wvaiver provision (Rule 37) and to the other exceptions under which a confi-
dential communication between a lawyer and a client is admissivle, Under
subparagraph (a) of paragraph (3) of the revised rule, the "holder of

the priviltege" may claim the privilege. The helder of the privilege is

the person designated in the definition contained in paragraph (1}{c) of
the revised rule.

Under subparagraph (b) of paragraph (3} of the revised rwle,
specific provision is made for persons who are authorized to claim the
privilege to claim it. Thus the guardian, the client or the personal
representative {when the "holder of the privilege") may authorize anocther
person, such as his attorney, to claim the privilege. Under subparagraph
(c} the substance of what is now contained in Uniform Rule 26(1) is set
out more clearly.

Rule 26(1) now provides the privilege may be claimed by "the
client in person or by his lawyer.” Under the revised rule in subparagraph
(c), the lawyer is entitled to claim the privilege on behalf of the client
provided certain conditions exist. Note that the conditions that are
required to be satisfied are: (1) the client must be living; (2) no
other person has claimed the privilege; and (3} the privilege has not been
waived. The Commissior believes that this is in substance what i1s intended
to te provided by that part of Uniform Rule 26(1) that provides that privilege
may be claimed by the client in person "or by his lawyer.'

(6) Under a dictum in a California case a judge can, on his own
motion, exclude a confidential attorney-client communication. This is

brobably because the Califcornia statute provides that the communicetion
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to the lawyer by the client shall not be disclosed "without the consent of
his client." However, the Uniform Rule is based on e theory that the
communication is to be admitted unless the priviiege is claimed by =
person designated in the statute. The Commission adopts the Uniform Rule
with the realization that the confidential communication will e admitted
es evidence unless somecne entitled to claim the privilege of the client
does sG.

FXCEFTIONS.

Crime or frzud. In peragraph (4} of the revised rule &n

exception is stated that the privilege dces not apply where the judge finds
that the legal service was sought or obtained in order to ensble or aid
the client to commit or plan to commit a erime or to perpetrate or plan
to perpetrate & fraud. California recognizes this exception insofar as
future criminal or fraudulent activity is concerned. Uniform Rule 26 extends
this exception to bar the privilege in case of consultation with a view
of commission of any tort. The Commission has not adopted this extension
cof the traditional scops of this exception. Because of the wide variety
of torts and the technical nature of many, the Coémmisslon believes that to
extend the exception 4o include all torts would present difficuii problems for
an attorney consulting with his client and would copen up too large an area of
nuilification of the privilege.

The Uniform Rule requires that the judge must find tkat "sufficient

evidence, aside from the communication, has been introduced to warrant a

Tinding that the iegal service was sought or obtained in order te enablie or
2id the client to cowmit or plan to commit a crime or a tert ' 12 Commissicn

has not retained this reguirement that as a foundation for the admissicn of
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such evidence thiere must be & prime facie shoving of the criminel or tortious
activities of the client., There is little case or text suthority in support
of the foundation requirement and such suthoriiy ss there is fails to make a
case in support of the regquirement. The Commissicn telieves the foundation
requirement 1s toc stringent and prefers that the guestion {as to whether the
legal service was sought or cobtained to eneble or aid the eclient to commit or
plen to commit & crime or to perpetrate or plan to perpetrate a fraud) be
left to the judge for determinetion under the provisions of Uniform Rule 8.

Other Exceptions. In paragraph {5) of the revised rule, the sub-

stance of the other exceptions to Uniform Rule 26 has been retained. XNone of
these exceptions is expressly steted in the existing California statute. Each
is, however, more or less recognized to some extent by judicisl decision.

The exception provided in parzgraph (5){a) of the revised rule provides that
the privilege dces not apply on an issue between parties all of whom claim
through the client. Under the existing California law, all must claim through
the client by testate cor intestate succession; a claim by inter vivos
transaction is not within the exception. The Uniform Rule would change

this to include inter vivos transactions within the exception and the
Commission approves this change, Accepting the rule of nen-survivership

when all parties claim through a deceased clicent by testate or intestate
succession, the Commission can perceive no basis in logic or poliey for
refusing to have a like rule when one or both parties claim through such
deceased client by inter vives transaction.

The Eavesdropper Exception. ZIet us suppose that a switchboard

operator listens in on a confidential statement made by a client to his

lawyer in the cowrse of a telephone conversation. Or suppose the client
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mails a confidentiel letter and an intercertor steams the letter open and
reads it. Or suppose a wrongdoer breaks into and enters the lawyer's
office and steals the letter.

Under the so-called "Eanvesdropper Exception,’ the switchbeard
cperator, the interceptor and the wrongdoer all could testify. We may have
the eavesdropper exception in California, but the Uniform Rule would abolish
it. The Commission approves the Uniform Rule provision (contained in
varagraph {2) (c) of the revised rule) which would permit the client to
prevent the switchbosrd operator, interceptor or wrongdoer from testifying
as to the communication. The client who consults a lawyer is in danger
of eavesdropping, bugging and other such forms of foul play. Eavesdropping
is a real and proximate menace to clients. To encourage full disclosure
by the client to his attorney, the Commission believes that the client
should not be required to run the risk of the switchbeard operator,
interceptor or wrongdoer testifying as to the confidential communication.

Therefore, the Commission approves the Uniform Rule provisicn.

TERMINATION OF PRIVILEGE CF CORPCORATICON, ASSOCIATION OR OTHER CRGANIZATION
UPON DISSOLUTION.

In paragreph (6) of the revised rule, the substance of the last
sentence of Uniform Rule 26(1) is ccntained. It has been slightly restated

to conform to the definition of client as stated in the revised rule.
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Revised  11/10/59
Note: This is Uniform Rule 27 as revised by the Law Revision
Commission. See attached explanation of this revised rule. The changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new

material and by bracketed abd strike-out material for deleted material.

RULE 2. PHYSICIAN-PATIENT PRIVILEGE.

(1) As used in this rule [;] :

{a) "Confidential comruniceticn between physician and patient"
means such information transmitted between physician and patient, including
information obttained by an examination of the patient, as is transmitted in
eonfidence and by & means which, so far as the patient is aware, discloses
the information to no third persons other than those reasonably necessary
for the transmission of the information or the accomplishment of the
purpcse for which it is transmitted.

{b) "Holder of the privilege” means (i) the patient when he is

competent, (ii) a guardian of the patient when the patient is incompetent

and {iii) the personal representative of the patient if the pstient Iis

dead. [$he~-patient-while-alive-and-nat-nader-guardianship-a¥-the-guardian
ef-the-peraon-sf-an-LAceRRPtEeRS-ERii oAty ~OF-the-perscnal -representatzye
af-a-deceased-patients )

(¢} 'Patient" means a person who, for the scle purpose of securing
preventive, palliative [y] or curstive treatment, or a diagnosis prelimi-
aary to such treatment, of his physical or mentsl condition, consults a

physician {3] or submits to an examination by a physician {#] .
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{d) "Physician" means a person authorized, or reascnably believed
by the patient to be authorized, to practice medicine in the state or

Jurisdiction in which the consultation or examination takes place {3] .

(2) Subject to rule 37 and except ag otherwise provided [

parcgraphs~-£33;-Li);-(5)-and-£6-ef] in this rule, a person, whether or

not & party, has a privilege in a civil action or proceeding [er-in-&

presegubien-for-a-nisdemesnsy | to refuse to disclese, and to prevent o
witness from disclosing, a communication (5] if he clmins the privilege
and the judge finds that:

(a) The communication was a confidential communication between
patient and physicisn [5] 3 end

{b) The patient or the physician reasonably believed the communica-
tion to be necessary or helpful to enable the physician to make a diagnosis
0¥ the condition of the patient or to prescribe or render treatment
therefor [;] ; and

{e¢) The witness (i) is the holder of the privilege or (ii) at the
time of the communication was the physician or a person to whom disclesure
was made because reasonably necessary for the transmission of the
comminication or for the accomplishment of the purpose for which it was
transritted or (iii) is any other person vho obtained knowledge or
possession of the communication e&s the result of an intentional breach of
the physician’s duty of nondisclosure by the physician or [his-sgens-ow

gervans] m representative, associate or employee of the physician; and

(d) The claimant is {i) the holder of the privilege or (ii) a person

who is authorized to claim the privilege [#s=-him] by the holder of the

rrivilege or (iii) if the patient is living and no other person claims the
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privilege and the privilege has not been waeived under rule 37, the person

who was the pavsician at the time of the confidential communicaticn,

(3) There is nc privilege under this rule as to any relevant
communication between the patient and his physician {{ad] upon an issue
of the patient's condition in:

(s} 4n acticn or proceeding to commit him or otherwise place him or

his property, cr beth, under the contrel of another or others tecause of his

alleged mental [imeempebenee] cr plyysical condition. [;-ex-ir}

{b) An action or proceeding in which the patient seeks to estakblish his

competence. fer-in]

{c) 4n action or proceeding to recover deamages con account of corduct

of tne-patient which constitutes a felony. [eripinal-effense-~stheF-bhak-a
misdonesngyy-a¥ ]

{4) fThere is no privilege under this rule as to eny relevant

commaunication between the patient and his physician upon:

() [{b}-upsn] An issue as to the validity of a document as a
will of the patient. [;-er-fe)-upenr]
(b} An issue between parties claiming by testate or intestate

succesgion or intervivos transaction from a deceased patient.

[{h}l {(5) There is no privilege under this rule in an action or pro-

ceeding, including an action brought under Section 37 or 377 of the Cede of

Civil Procedure, in which the condition of the patient is an element or-factor

of the clalm, or counter claim, cross-complsint or affirmetive defense,

of the patient or of any party claiming through or under the patient or
claiming as a beneficiary of the patieni through a contract to which the

patient is or was a party.



{¢53] (6) There is no privilege under this rule as to information
which the physician or the patient is required to report to a public
official or as to information required to be recorded in a public office [;]

unless the statute, charter, ordinance, administrative regulation or other

provision requiring the report or record specifically provides that the
information shall not be disclosed.

[£63] (7) No person hes a privilege under this rule if the judge
finds that [suffieient-evidoneey-apide-Lfrem-bhe-conmunication-kas-been
intreduced-bo-warrant-a-Finding-bhak] the services of the physician were
sought or obtained to enable or aid anyone to commit or to plan to commit
a crime or a tort [y} or to escape detection or apprehension afier the
commission of a crime or a tort.

[£7)--A-privilege-under-this-rule-as-to-a-comaunieation-is
terminpted-if-the-judge-Ffinds-that-any-person~while-a-hotder-of-the
privilege-has-esaused-the-physieian~or-any-agent-or-pervant-of-tho-physieian
to-bepbify-in-any-aecbien-so-any-mabber-of-whieh-the-phyoieian-er-hisg-agent

er-pgervenb-gained-kneviedge-through-the-communieationy |
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Revised 11/10/59

9/15/5%

RULE 27 (PHYSICIAN PATIENT PRIVILEGE) AS REVISED By THE

COMMISSION

It is the purpose of this menmorandum to explain Uniform Rule 27,

relating to the physician-patient privilege, as revised by the Commission.

DEFINITIONS
Arrangement. The definitions heve been arranged in alphabetical
order.

Definition of "holder of the privilege." The definition of

"holder of the privilege" contained in the Uniform Rule has been rephrased
in the revised rule to conform to the similar definition in revised
rule 26. DNote that under this definition, a guardian of the patient
is the holder of the privilege if the patient is incompetent. This

differs from the Uniform Rule which makes the guardian of the person of

the patient the holder of the privilege. Under the revised definition,
if the patient has s seperate guardian of his estate and a separate
guardian of his person, either guardian can claim the privilege.

fn incompetent patient becomes the holder of the privilege when
he becomes competent.

The personal representative of the patient is the holder of the

privilege when the patient is dead. He may claim the privilege on behalf of
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the decegsed patient. This may be a change in the existing California law.
Under the California law, the privilege may survive the death of the patient
in some cases and no one can waive it on behalf of the patient. If this is
the existing California law, the Commission believes that the Uniform Rule
provision {which in effect provides that the evidence is admissible unless
the personh designated in the Uniform Rule claims the privilege) is a
desirable change.

This definition of "holder of the privilege" should be considered
with reference to subparsgraphs (c) and (d)} of paragraph (2) of the
revised rule (specifying who can cleim the privilege) and rule 37 {relating
to wailver of the privilege).

Definition of "patient." Two unnecessary commas bhave been deleted

from the Uniform Fule.
The Commission approves the requirement of the Uniform Fule that the

patient must consult the physician for the scole purpose of freztment or

diagnosis preliminary tc treatment in order to be within the privilege.

Definition of "physician." A necessary comma has been inserted

after the words "person suthorized.” Compare with Uniform Rule 26(3)(c).
The Commission approves the provision of the Uniform Bule which
defines "physician" to include a person "reasonably believed by the patient
to be authorized" to practice mediecine. If we are to recogrize this
privilege, we should be willing to protect patients from reasonsble mistakes

ag to unlicensed practitioners.

GENERAL FULE
The substance of the "genersgl rule” is set out in the revised rule
as paragraph (2},
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The following modifications of the Uniferm Rule have been made in
the reviged rule:

(1} The "generai rule” has specifically been made subject to rule
37 {waiver) end paragraph (7) of Unifcrm Rule 27 has been cmitted as
unnecesgary. Meking the general rule subject to rule 37 conforms to the
lancuage of rule 26 (attorney-client privilege) and makes it clear that
rule 3T is applicable.

(2) The langusge of the introductory exception to the Uniform Rule
has been revised to delete the unnecessary references to specific para-
graphs of the rule.

(3) Under the revised rule, the privilege is applicable only in civil
actions and proceedirngss. The Cozmission rejects that portion of the Unifcrm
Rule that extends the privilege to & prosecuticon for a misdemeanor. The exist-
ing Californis.statute restiricts zhe privilege toc @& civil aetiocn or nroccesding
rnd the Corrdesion is unawere of any criticism of the existing statute. in
addition, if the privilege is espplicable in a trial on a misdemeanor
charge but not appliceble in a trial on a felony charge, it would be
possible for the prosecutor in some instances to prosecute for a felony
in order to mske the physician-patient privilege not epplicable. A rule
of evidence should not be a significant factor in determining whether an
accused is to be prosecuted for a misdemeancr or a felony.

(4) 1In subparagraph {c) of peragraph (2) of the revised rule, the
phrase "a representative, associate or employe of the physician"” has been
substituted for "his agent or servent.,” This change makes rule 27 conform

toc the phrase used in rule 26.
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(5) Subparagrapn {d) of paragraph (2) of the Uniform Rule has been
revised tc conform to Uniform Rule 26 insofar as who may claim the priviiege
is concerned, This revision will allow the physiciar to claim the priviiege
on behalf of patient when all of the following conditions exist: (1} the
patient is alive; (2) no other person claims the privilege; and (3) the
privilege has not besn waived. The Commission believes that in this case
the Uniform Rule is not clear but that the Uniform Rule might be comstrued
to mean that the vhysician is a person "authorized %o claim the privilege

for the holder of the privilege.

EXCEFTICHS

The revised rule incorporates the substance of the exceptions pro-
vided in the Uniform Rule with the following mcdifications and additions:

(1)} The exceptions have been rephrased and tabulated to improve
readability.

{2) The exception provided in paragraph (3}(a) is broader then the
Uniform Bule and will cover not only commitiments of mentally ill persons,
mentally deficient persons and other similar persons, but will also cover
such cases as the appointment of a conservator under Probate Code § 1753.
In these cases, the Commission believes the privilege should not apply.

(3} The provision of the Uniform Rule that there is no privilege
in en action to recover damages on account of conduct of the patient which
constitutes a criminal offense other than = misdemeancr hes been rephrased
but not changed in substance. Although the revised rule édenies the
physician-patient privilege in a prosecution for z misdemeanor, the Commis-
sion does not believe that the patient shouwld be denied his privilege in a civil

ncticn or proceeding scainet him for damages on account of conduct which it is
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alleged constituted a misdemeancr.

(4} The Uniform Rule provides that there is no privilege upon
an issue between pariies claiming by testate or intestate successiaon from
a deceased patient. The Commission has extended this exception to include
also inter vivos transactions. This is consistent with Uniform Rule
e6(2) ().

(5} The Uniform Rule provides that +here is no priviiege in an
action in wnleh the claim of the patient is an element or factor of the
claim "or defemse” of the patient. The revised rule does not extend the
patient-litigent exception this far but instead provides that the privilege
does not exist in an action or proceedinp in which the condition of tke patient
is an element or factor of tke clainm "or counter claim, cross-complaint or
affirmative defense” of the patient. The Cormission's revised rule will
protect the patient in the following case. Divorced husband (P) brings
a proceeding cgainst his ex-wife (D) to gain custedy of child. The basis of
P's claim is that D is 2 sexual deviate. D denies such deviation. In order
to establish his claim P calls psychiatrist who is treating D. Under the
Uniform Rule it appears that D's objection to the psychiatrist’s testimony
would be overruled; but the centrary is the case under ‘the reviged rule.

The Commission does not believe that a plaintiff should be thus empovwerad
to deprive a defendant of the privilege merely by virtue of bringing the
action or proceeding.

(6) The revised rule provides thet there is no privilege in an
action brought under Section 377 of the Code of Civil Proceduvre (Wrongful
Death Statute). The Uniform Rule does not contain this provision. Under the
existing California statute, a person authorized to bring a wrongful death
action mey ccnsent to the testimony by the physician. There is no logical
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resson why the rules of evidence should be different as far as testimony
by the physician is concerned in a case where the patient brings the
action and the case vhere a wrongful deaih acticn is brought. Under the
Unifern Rule and under the revised rule, i1f the patient brings the acticno,
the condition of the patient is an element of the claim and no privilege
exists, The revised rule makes the same rule applicable in wrongful death
cases.

The revised rule provides that there is no privilege in an
acticn brought under Section 376 of the Code of Civil Procedure {parent's
action for injury to child). In this case, as in the wrongful death
statute, the same rule of evidence should apply when the parent brings
the action as applies vhen the child is the plaintif’l,

(7} The provision of the Uniform Rule providing that the privilege
does not apply as to information required by statute to be reported to 2
public officer or recorded in a public office has been extended to include
information required by 'charter, ordinance, administrative regulations
or other provisions." The privilege should not apply where the information
is public, whether it is reported or filed pursuant to a statute or an
ordinance, charter, regulation or ctker provision.

(8} A necessary copma has been inserted and and an unnecessery
comms. has been deleted from paragraph (6) of the Uniform Rule (paragraph
(7) of the revised rule}. The Commission aptroves the provision of the
Uniform Rule which makes the privilege not applicable where the services of
the physician were sought or cobtained to ensble or aid sryone to cormit or

plan to commit a crime cor a tort cr teo escape detection or apprehenszion

after the cormission of a ¢rire or a tort. The Cormission doeg nct
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believe that this provision will impose any undue difficulty for a

patient consulting with his physician. The Commission believes

ot

hat the contrsry is true, for exsmple, in the case pf the lawyer-

client relationship. Conseguently, the Cormissicn has limited

this exception to erirxe or freud in rule 26 as far as the

lawyer-client privilege is concerned but has adopted the Uniform Rule

in the case of the physician-patient privilege.

The Uniform Rule requires that the judge must find that "sufficient

evidence, aside from the communication, has been intrcduced to warrant =

finding that the services of the physician were sought or obtained to
enable or ald anyone to plan to commit a crime or a tort, or to escape
detection or epprehension after the commission of a crime or a tort.”
The Commission has not retsined this requirement that as a foundaticn for
the admission of such evidence there must be a prima facie showing of
criminal or tortious activities. There is 1ittle case or text authority
in support of the foundation requirement and such autherity as there is
fails to make a case in support of the requirement. The Ccommissicn velieves
that the foundation requirement is too stringent and prefers that the
question (as to whether the services of the physician were sought or
obtained to enable or aid anyone in a crime or tort) be left o the judge
for determination under the provisions of Uniform Rule 8.

(9) Paragraph (7) of the Uniform Rule has been deleted. This
paragraph is not necessery since the same matter is covered by rude 37.
Rule 27 has been made subject to rule 37 in the revised rule by a specific

provisicn in revised rule 27(2)



SAVESDROPPER EXCEFTION

Uniform Rule 27 does not abclish the eavesdropper exception
ge far as the physician-patient privilege is concerned. This exception
is a traditional one and the Commission does not believe that the
rhysician-patient privilege should be extended to provide protection

against eszvesdroppers.
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Revised 11/9/59
(10/1/59)

Mote: This is Uniform Rule 28 as revised by the Law Revision
Commission. See attached explianation of this revised rule. The changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to ancther) are shown by underlined material for new
material and by bracketed and strike out material for deleted material.

RULE 28. MARITAL PRIVILEGE FOR CONFIDENTTIAL COMMUNICATIONS.

(1) Subject to rule 37 and except as otherwise provided in
[paregrepha-£2)-aad-£3)-of] this rule, [a] either spouse [whe-tramsmitted
so-the-ather-the-information-which-eonstituies-the-eonamnieationy ] has a

privilege during the marital relationship and afterwards which he may claim,

whether or not he is a party to the action or proceeding, to refuse to

disclose and to prevent the other spouse from disclosing communicetions found
by the judge to have been had or made in confidence between them while husband
and wife.

(2) Subject to rule 37 and except as otherwise provided im para-

zraphs (3) and (4) of this rule, a [The-other-spouse-ew~she] guardian of an

incompetent spouse may claim the privilege on behalf of [$ke] that spouse.
[having-the-privileger )

(3) Weither spouse may claim [sueh] the privilege under peragrach

{1} of thie section in:

{a) {#m] An sction or proceeding by one spouse against the other

spouse. [y-s@-(bj-in-sn-actien-fer-damages-fer-the-aliennsion-of-the-affections
pf-the-other;-or-for-eriminad -eonversabion-with-the-othery-ox]

(b} {€ed-im] A criminal action or proceeding in which one of them

is charged with (i)} a crime against the person or property of the other or of

a child of either, or (ii) a crime against the person or property of a third
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person committed in the course of committing a crime against the other, or
(iii) bigamy or adultery, or {iv) desertion of the other or of a ckild of
either. [;-e»-{d7-iz]

(c? 4 criminal action or proceeding in which the sccused cffers

evidence of a communication between him and his spouse, [;-ef-Geé]

(d) An action or proceeding to commit either spouse or otherwise

place him or his property, or both, under the contrcl of another or others

becauge of his alleged mental or physical condition.

(e) An action or proceeding in which a spouse seeks to establish

his competence.

(4} Neither spouse may claim the privilege under paragraph (1)

of this section if the judge finds that [suffieient-evideneej-aside-frem-ihe

eoEENRS eati SRy - hea-keen-introdueed- to-warrans-a-finding-+that] the communication
was made, in whole or in part, to enable or aid anyone to commit or to plan

to commit a crime or [a-iews] to perpetrate or plan to perpetrate a Traud.

[£34~~A-sponse-whe-would-othervise-have-a-privilege-uader-shis-rule
hag-n9-guek-privitege-if-the-Judge-Finds-$has-he~or-the-stker-cpsuse-whize
the-hatder-of-the-vrivilege-testificed-or-caused-ansther-to-fessify-in-a8y

8et30R~50- 2Ry~ coEEMAS cabion-between-the-spouses-upen- the- same- subjees-naksers )



Revised 11/9/59
RULE 28 (MARITAL PRIVILEGE FOR CONFIDENTIAL COMMUNTICATIONS )

AS REVISED BY THE COMMISSICH

It is the purpose of this memorandum to explain Uniform Bule 28,
relating to the marital privilege for confidential communications, as revised

by the Commission.

THE RULE

Who may claim privilege. Under the Uniform Rule, only the spouse who

trensmitted to the other the information which constitutes the communication
(the communicating spouse) can claim the privilege. The Commission has nct
accepted this unilateral view, but prefers the bilateral view that both spouses
are the holders of the privilege and that either spouse may claim it. The
Comnission wents to provide more substantial encouragement to the exchange of
marital confidenees than is afforded under the Uniform Rules of Zvidence.

Under the revised rule, a guardian of an incompetent spouse may claim
the privilege on behalf of that spouse. However, when a spouse is dead no one
can claim the privilege for him and the privilege, if it is to be claimed at
ell, can be claimed only by or on behalf of the surviving spouse.

The Commission believes that one spouse should not be able to waive
the privilege over the objection of the other spouse. However, this matter is
not dealt with in this rule, but will be dealt with in rule 37.

Post-coverture privilege. Under the existing Califcrnie law, =a

post-coverture privilege exists so far as the marital privilege for con-

fidential commnications is concerned. The Uniform Rule, however



would restrict the existence of the privilege to the time the marital
relationship exists and no privilege would exist after the marriage

is terminated by demth or divorce. The Cormmissicn prefers the existing
California law and rejects the portion of the Uniform Rule that would

abolish the post-coverture privilege. PRy retaining the post-coverture

rule we prevent, for example, a divorced wife forcing a husband to "buy”
her slilence as toc business and other transactions he told her sbout in
confidence during the marital relationship. 1In addition, the Commissicn
recognizes, for example, that a husband might be unwilling to exchange
merital confidences if he knew that his wife could be foreced cver her
objections to disclose those confidences after his death.

Scope of privilege. The Commission notes that the privilege

relates only to testimony by a spouse. Ho protection is provided
against eavesdroppers. Furthermore, for example, a spocuse car disclose
the contents of the communication to a third person who may then appear

as a witness. The Commission has accepted this portion of the Uniform Ruie.

EXCEFTICNS

Alienstion of affections; crimiral conversation. An exception

is stated in the Uniform Rule that the privilege does nct apply in an
action for damages for the alienation of the affections of the other
spouse or for eriminal conversation with the other spouse. This exception
has been omitted from the revised rule because Civil Code § 43.5 abolishes
these actions in Caelifornia.

Family crime. The Commission approves the “family crime"
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exception in parsgraph {3){b) of the revised rule which extends the
present California law to include bigamy, adultery and desertion within
this exception. The Commission agrees that the privilege should not
apply in case of bigamy, adultery or desertion.

Guardianship or commitment proceedings. In paragraph {3){d)

and (3) of the revised rule, the Commission bas provided en additional
exception -- ome that is not provided in the Uniform Rule but is
recognized in the California statute. This exception provides that there
i8 no privilege in an action or proceeding fo commit either spouse or
otherwise place 2 spouse or his property, or both, under the control of
another or others because of his alleged mental or physical condition.
Furthermore, there is no privilege in an action or proceeding in which &
spouse seeks to establish his competence. A somewbat similar exception is

recognized in our present statute and, as a matter of policy, in the case

where the exception applies, the Commission believes that the evidence should

not be privileged. Under the language of the revised rule, the exception
will apply, for exsmple, to commitment proceedings for mentally i1l
persons and mentally deficient persons. It will also apply to such
proceedings as conservatorship proceedings.

Crime or fraud. In parsgraph (4) of the revised rule an

exception is stated that the privilege does not apply where the judge
finds that the communication was made, in whole or in part, to ensble or
aid anyone to commit or to plan to commit e crime or to perpetrate or
plan to perpetrate a fraud. However, the Uniform Rule would extend this
exception to bar the privilege in case of any commmnication with a view

toward the comnmission of any tort. The Commission has not adopted this
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extension of the scope of the exception. Because of the wide variety of
torts and the technical nature of many torts, the Commission believes that
%o exvend the exception to include all toris would tend to discourage spouses
from exchanging confidences and would open up too large an arez of nullifica-
tion of the privilege.

he Uniform Rule requires that the judge must find that sufficient

evidence, aside from +he comminication, has been introduced to werrant &

findirg that the communication was in aid of a crime or fraud. The Commis-
sion hes not retained this requirement that as & foundation for the admission
of such evidence there must be a prima facie showing of criminal or fraudulent
activities. There is little case or text auwthority in support of the founda-
tion requirement and such authority as there is fails to make a case in
support of the requirement. The Commission believes that the foundation
requirement is too stringent and prefers that the gquestion (as to whether

the communication was in aid of a crime or fraud) be left to the judge for

determination under the provisions of Uniform Rule 8.

TERMINATION OF PRIVILEGE

Since the revised rule gives each spouse the right to claim the
privilege, paragraph {3} of the Uniform Rule is no longer appropriate and
has been omitted from the revised rule. HNote, however, that paragreph (3)(c)}
of the revised rule provides 2 somewhat similar provision as far as criminal
actions and proceedinge are concerned.

The question of when the privilege under the revised rule is

terminated is one that will be dealt with under Uniform Rule 37.
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EFFECT OF ADOPTION OF RULE 28 AS REVISED ON RULE 23(2)

Paragraph (2) of Uniform Rule 23, relating to the special merital
privilege of an accused in a criminal case, becomes unnecessary because the
Commission has modified Uniform Rule 28 to give the substantially same
privilege as was given under Uniform Rule 23(2) to a spouse in all cases --
the right to prevent the other spouse from testifying when the other spouse is
the commnicating spouse and the existence of the privilege after the termine-
tion of the marriage. The Commission has, consequently, deleted subsection

(2} of Uniform Rule 23.



Revised 12/1/59

Hote: This is Uniform Fule 29 as revised by the Law Revision
Commission. See attached explenation of this revised rule. The changes
in the Uniform Rule {other than the mere shifting of languasge fraom one
part of the rule to ancther) are shown by underlined material for new
material and by bracketed and strike cut meterial for deleted material.

RULE 29. FPRIEST-PENITINT FRIVILEGE.
(1) As used in this rule {;] :

{a) "Penitent" means a person [member-ef-a-chkureh-or-raiigieous
denemination-er-organisatisen] who has made a penitential communication tc
a priest. [theresf;]

{b) "Penitential communication" means a confession of culpable
conduct made secretly end in confidence by a penitent to a priest in the

course of discipline or practice of the church or religious dencmination

or organization of which the [peritent] priest is a member, whether or

not the penitent ie a member of the priest's church, denomination or

crganization.

(¢} “Priest” means a priest, clergyman, minister of the gospel
or octher officer of a church or of a religious denomination or crganization,
whe in the course of its discipline or practice is authorized or accustomed
to hear, and has a duty to keep secret, penitential communiceticms made
to him. [by-mesbers-of-his-ehurehy-denemingtion-er-ergenisaticny ]

(2) Subject to rule 37, a person, whether or not a perty, hes a

privilege to refuse to disclose, and to prevent a witness from disclosing,
a communication if he claims the privilege and the judge finds that:

() The communication was a penitential commmication; [ané]

(b} The witness is the penitent or the priest; [;] and

(¢} The claimant is the penitent [;} or is the priest meking the

T = F shacnt o . .
cieiz on bebalf of an abscent or deceased op incompetent penitent,

b #09



RULE 29 (PRIEST-PENITENT PRIVILEGE)

AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 29,

relating to the priest-penitent privilege, as revised by the Commission.

DEFINITIONS
Arrangement. The definiticns have been arranged in alphabetical
crder.

Requirement that penitent be member of church. The Commission

has revised the definitions so that the penitent need not be a member of

the church of which the priest is 2 member.

GENERAL RULE
Haiver., The Uniform Rule has been made specifically subject to
RBule 37 relating to waiver.

Death or incompetency of penitent. The rule has been clarified

by inserting "or deceased or incompetent” before "penitent” in paragraph

(2) (¢} of the revised rule. A deceased or incompetent penitent might be
considered to be an "absent” penitent for the purposes of the Uniform Rule,
but this change has been made to resolve the ambiguity in the Uniform Rule.

Priest cleiming privilege. The priest can claim the privilege for

an absent or deceased or incompetent penitent. However, it is noted that the
priest need not claim the privilege on behalf of the zbsent or deceaselor in-
competent penitent and might, in an appropriate case, not claim the privilege.

For exemple, if a murderer had confessed the crime to a priest and has since
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died and an innocent man has been condemned to death for the murder, the
priest might under the circumstances decide not to ¢laim the privilege for
the deceased murderer and instesd give the evidence on behalf of the innccent

AN .
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Revised 11/9/59
(10/1/59)

REULE 3C. RELIGICUS BELIEF.
Every person has a privilege to refuse to disclose his theological
opinion or religiocus belief unless his adherence or non-adherence to such an

opinion or belief is material to an issue in the action or proceeding other

than that of his credibility as a witness.

Note: The Commission approves this rule. Although the Commission
is unaware of any California cases recognizing this privilege, the Commissicn

believes that if we do not now have the privilege we should have it.

FULE 31. POLITICAL VOTE,
Every person has a privilege to refuse to disclose the tenor of
his vote at a volitical election unless the judge finds that the vote was

cast illegally.

Note: The Commission approves this rule. Although the Commission
is unaware of any California cases recognizing this privilege, it seems
probable that the Californis courts would recognize the privilege if the
oceasion for doing so presented itself. The rule is considered necessary

to protect the secrecy of the ballot.

FULE 32. TRADE SECRET.
The owner of a trade secret has a privilege, which may be claimed

by him or his agent or employee, to refuse to disclose the secret and to
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prevent other persons from disclosing it if the judge finds that the

allowance of the privilege will not tend to conceal fraud or ctherwise work

injustice.

Note: The Commission approves this rule. In our 1357 Discovery
Act {CCP § 2019(b)) we have at least an indirect recognition of the
existence in this state of this privilege. The Commission approves the
provision of the Uniform Bule that the privilege will be allowed only if
the allowance of the priviiege will not tend to "conceal fraud or otherwise

r

work injustice.” The Commission recognizes that the limits of the privilege

are uncertain and will have to be worked out through judicisl decisions.
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RULE 33. SECRET OF STATE

Note: The Commission has disapproved the adeption of
Uniform Rule 33.

Comment: The Commission believes that adequate protection

for a secret of state is provided under Rule 34 (Official Information)

as revised by the Commission.
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Revised 12/10/59
Revised 11/9/59
10/1/59
Note: This is Uniform Rule 34 as revised by the Law RevisZon
Commission. See attached explanstion of this revised rule. The changes

in the Uniform Rule are shown by underlined material for new material
and by bracketed and strike-out material for deleted materiasl.

RULL 34. COFFICIAL LFORMATICH.

(1) As used in this rule [5]

(a} "Official informetion' means information not open or theretofore
officially disclosed to the public [relatirg-te-the-interral-affairs-ef
this-Stake-asr-of-the-United-Shates] acquired by a public officer or
employee [effieial-of-this-Btate-er-the-United-Sbates] in the course of

his duty [s;] or transmitted from one [sweh-effisiai] public officer or

employee to another in the course of duty.

{b) "Public officer or employee” includes a public officer or

employee of this State, a public officer or employee of any county, city,

district, authority, sgency or cther politicsl subdivision

in this State and a public officer or employee of the United States.

(2) Subject tn Fule 26, @ witness has a privilege to refuse toc

disclose a matter on the ground that it is official information, and
evidence of the matter is ijnadmissible, if the judge finds that the

watter is official information [{ and that:

{a) Disclcsure is forbidden by an Act of the Congress of the
United States or a statute of this State [5] ; or

(b) [disslesure-of-the-information-in-the-sebion-vill-be-narmful
ta-tka-irterasss-of -the-govarament-af-whieh-the-witress-is-an-affiasr- iR

a-governamental -eapacity-] Disclosure of the information is against ths
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(Rule 34)

public interest, efter a weighing of the necessity for preserving the

confidentiality of the information =s compared to the necessity for

disclosure in the interest of justice.




Revised 12/10/59
Revised 11/9/59

10/1/59

RULE 34 (CFFICIAL INFCRMATICN) AS REVISED

BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 34,
relating to the privilege and inadmissibility of official informaticn, as

revised by the Commission.

DEFINITIONS

The definition of the Uniform Rule has been revised to make it
clear that a public officer or employee of a local governmental unit in
Californiz is a public officer or empioyee for the purposes of the rule.
Under appropriate circumstances, the Commission believes that local as
well as state officers and employees should be within the privilege.

The Cormission believes that information received by a "public
employee” should be within the scepe of the rule to the same extent as
informetion received by a “public officer.”

The words "relating to the internal affairs of this State or of

the United States” have been omitted as unnecessary im view of the revised

gefinition.
THE RULE

The Uniform Rule provides that evidence of officisl infornation is
iradmissible if the judge finds that the disclosure of the infermation will
be harmful toc the interests of the govermment of which the witness is ar
officer in a govermmental capacity. The Jommission has substituted for

this provision one that more clearly indicates the intent that the Judge
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(Rule 34)

should weigh the consequences to the public of disclosure sagainst the
conseguences to the litigant of nondisclosure znd should then decide
which is the more sericus. The Commission recognizes that we cannct

by statute establish hard and Tast rules to guide the judge in this
process of halancing the public and private interests. At the sazme
time, the Cormission believes that the revised rule more clearly imposes
upen the court the duty to weigh the public interest of secrecy against
the private interest of disclosure.

The rule has been revised to make it cleer that the identity of
an informer cannot be concealed under the official informetion privilege
of Rule 34. This is accomplished by inserting the words "subject to
Rule 36" in paragraph (2) of the revised rule. The identity of an in-

former privilege is stated in Rule 36.



Revised 11/9/59

10/1/59

RULE 35, COMMUNICATICN TO GRAND JURY.

Note: The Commission has disapproved the adoption of Uniform
Rule 35.

Comment: California does not now recognize the privilepge provided
in Uniform Rule 35. The rule applies only during the pericd the grand
jury is investigating the matter and this ordinarily is accomplished with
dispatch. The Commission does not believe that there is a demonstrated
need for changing the existing California law to grant this additional

privilege.
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Revised 3/1/60
12/10/59

Hote: This is Uniform Rule 36 as revised by the Lair Revision
Camission. The changes in the Uniform Rule are shom by underlined
material for newv material and bracketed and strilie out materisl for
deleted material.

RULE 36. IDERTITY OF INFCRIIR.
(1)} A witness has a privilege to refuse to disclose the identity of

o person vho has furnished informotion as provided in paresrsph (2) of this

rule purporting to disclose z violation of a provision of the lews of this
State or of the United States to a [representabive-ef-the~Stabe-er-the
United-Liateg~ar-a-goverBuentat-aivisien-thereefy -eharged-vith~the-duby

af-chfereing-that-provisten] lav cnforcement officer or to a representative

of an administrative agency charged with the administration or enforcement

ci the lav alleged to be viclated, and evidence thercof is inadmlssible,

unless the judge finds that:

(2a) The identity of the person furnishing the information has already
been otherwise disclosed; or

(b) Disclosure of his identity 1s [essemtial] neceded to assure a fair
determination of the issues.

(2) This rule spplies only if the information is furnished directly

to a law enforcement officer or to a representative of an administrative

anency charged with the administrztion or enforcement of the law elleged

to be violated or is furnished to another for the purpose of transmittal

to such officer or representative.
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Revised 3/1/60

RULE 36 (IDENTITY OF INFORMER) AS REVISED BY THE

COMMISSION

It is the purpose of this memorsndum to explain Uniform Rule 36,
relating to identity of informer, as revised by the Commission.

Protection where information furmished indirectly. The Cormission has

provided that the privilege applies whether the informer furnished the in-
formetion directly or through ancther.

Information furnished to a "law enforcement officer.” The revised

rule provides that under appropriate circumstances the identity of the
informer is protected if he furnishes information to a "law enforcement
officer.” The Commission has not accepted the requirement of the Uniform
Rule that the informer can furnish the information only to a governmental
representative who is “"charged with the duty of enforcing"” the provision

of law which is alleged to be violated, The Commission does not believe
that the informer should be required to run the risk that the official to
whom he discloses the informetion is one “charged with the duty of enforcing”
the law alleged to be violated. For example, under the Uniform Rule as

revised by the Commission, if the informer discloses information concerning

a violation of a state law to a federal law enforcement officer, the identity
of the informer is protected. However, under the Uniform Rule as promulgated
by the National Commissicners the identity of the informer apparently would
not be protected under these circumstances.

When privilege not applicable. The privilege does not apply if the

identity of the informer has alreadv been disclosed cr if disclosure of his
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Revised 3/1/60

identity is needed to assure a fair determination of the issues.

The Commission has substituted the word "needed" for "essential” in
Rule 36{1)(b) because the Commission does not believe that the defendant
should have to establish that disclosure is "essential” to a fair determina-
tion of the issues; the Commission nrefers to reguire that the defendant
need ectzblish only that disclosure is "needed” to assure a fair determina-

tion of the issues.
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Draft -- 11/10/59

Wote: This is Uniform Rule 38 as revised by the Law Revision
Commission. The changes in the Uniform Rule are shown by underlined
materiazl for new materizl and by bracketed and strike out material
for deleted material.

RULE 38. ADMISSIBILITY OF DISCLOSURE WRONGFULLY COMPELLED.
Fvidence of a siatement or other disclosure is inadmissible
against the holder of the privilege if the judge finds that he had

and claimed a privilege to refuse to make the discleosure or to prevent

another from making the disclosure, but fwas ] nevertheless the disclosure

was required to be made [make-i%].

Comment :

The rule has been revised to provide protection where a person cther

than the holder of the privilege is required to testify.
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Revised 10/1/60

RULE 40. EFFECT OF ERROR IN OVERRULING CLAIM OF PRIVILEGE.

[A-party-may-preaieg%e-errer-en-a—ruiing—disai&ewing-a-eiaimraf

privilege-eniy-if-he-ig-~the-holder-of-the-priviieger]

COMMENT
The Commission declines to recommend Eule 40 inasmuch as it is
not a rule of evidence and msrely states the existing California law

which will remsin in effect if Rule 40 is not adopted.



