Sacramento

Piace of Meeting

Room 3188
State Capitol
Sacramento

AGENDA -
for meeting of
CALIFORWIA 1AW REVISION COMMISSION

Fridey and Saturday
March 17-18, 1961

Friday, March 17 (meeting starts at 9:3C a.m.)

1. Minutes of February 1961 meeting { sent 2/24/51)

2. Matters in connection with 1961 legislative program
This materiel will be presented at the meeting

3. Study No. 34{L) - Uniform Rules of Evidence

See:

Memorandum No. 10 {1961) (tentative recommendation on hearsay)
{ sent 3/2/51)
Supplement to Memorandum No. T (1961)Esent 2/2/61)
Memorandum No. 11 (1961}{ cnclosed)
Printed pamphlet containing Uniform Rules of Evidence
{you have this)
Chadbourn's studies on hearsay portion of the Uniform Rules
of BEvidence (you have these)
Memorandum Io. 1(1961) (privilege) (sent 12/30/60)
Memorandum No. 2(1961) (privilege) (sent 12/30/60)

4. Study No. 36(L) - Condemnation

See:

Memorandum No. 9{1961)(pretrial conferences and discovery)
(sent 2/1/61)

Consultant's Study on Pretrial Conferences and Discovery
{you have this)

Memorandum No. 78{1960)(apportionment of award)(sent 9/22/60)

Revised Supplement to Memorandum No. 78(1960)(sent 10/13/60)

Consultant's Study on Apportiomment of Award (you have this)

Memorandum No. 101(1960){date of valuation)(sent 12/9/60)
Consultent's Study on Date of Valuation (you have this)

Saturday, March 18 (meeting starts at 9:00 a.m.)

Continuation of agenda items listed above.



MINUTES CF MEETING
of
March 17 and 18, 1961

Sacramento

A regular meeting of the Law Revision Commission was held in
Sacramento on March 17 and 18, 1961.

Present: Herman F. Selvin, Chairman
John R. Mchonough, Jr., Vice Chairman
Hon. Clark L. Bradley (March 17)
Hon. James A. Cobey {(March 17)
Joseph A. Ball
James R. Edwards
Sho Sato
Vaino H. Spencer
Thomas E. Stanton, Jr.
Ralph N. Kleps, ex officio (March 17)

Messrs. John H. DedMoully and Joseph B. Harvey and Miss Louisa R.
Lindow, members of the Commission's staff, were also present.

The mimites of the meeting of February 1C and 11, 1961, were
approved after they were corrected to record Mr. Sato as voting against

the revision of Unifoxm Rule 63{6) set cut on pages 5 and 6.
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Minutes - Regular Meeiing
March 17 and 18, 1981

I. ADMINISTRATIVE MATTERS

A. Table of Contents in Commission's Printed Pamphlets: The

Chairman referred to a letter from the Legislative Counsel which indicated
that some confusion has resulted from the form of the Table of Contents
contained in the Commission's printed pamphlets containing its
recomendations. Fach pamphlet now contains (at the front of the
pamphlet preceding the recommendation of the Commission) a detailed

Table of Contents for the consultant's study. Confusion has resulted

in cases where the consultant has made recommendations that differed

from those of the Commission. The Commission decided that in the

future the detailed Table of Contentsz for the research consultant's

study should be located after the text of the Commission's recommendation

and proposed legislation.

B. Future Meetings: The (ommission meeting scheduled for April

14 and 15, 1961, was rescheduled for April 21 and 22, 1961 -- Bacramento,

The May meeting is scheduled for Msy 19 and 20, 19¢1 -- Los Angeles,
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IT. 1961 LEGISIATIVE PROGRAM

A. EMINENT DOMAIN (8.B. NOS. 203, 204, 205, 206 and 2C7 and S.C.A. NO. 5)1

The Commission had before it a report on the status of its 1561
Legislative Program and various memoranda suggesting possible amendments
to Senate Bills Nos. 203, 205 (as amended March 15, 1961) and 206

relating to eminent domain.

Priorities of {ommission's Bills:

Senator Cobey requested instructions from the Commission as to
what priorities the Commission wanted to give to their eminent domain
bills introduced in the Senate.

It was agreed that first pricority should be 3.B. No. 205 relating
to evidence in eminent domain proceedings. Senste Bill Fo. 206
relgting to the procedure for taking possession and pessage of title
in eminent domain proceedings should have next priority; third pricrity
should be given to 5.B. Ho. 203 relating to moving expenses in eminent
domain proceedings. Senator Cobey, however, is authorized to use his
own judgment to determine if the agreed upon priorities should be

changed,

Senate Bill No. 203 - Eminent Domain (Moving Expenses):

The Executive Secretary reported that Senate Bill ¥o. 203 might be
acceptable to the Legislature if it is amended to provide for dollar

limits cn moving expenses. A moticn was adopted that the till not be
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amended at this time to provide for dollar limits, but Senator Cobey
and the Executive Secretary were authorized to amend the bill to
jnclude the provision for dollar limits should they deem it necessary.
It was sgreed that the bill should be enacted even if it is necessary
to revise it to include dollar limits.

The following actions were taken on the amendments to S.BE. No. 203
submitted by the Executive Secretary:

(1) Amendments Nos. 1 and 2. Section 1270.2 is to be retained.
However, Senator Cobey and the Executive Secretary are euthorized
to delete this section if they deem it necessary.

(2} Amendment No., 5. If Senate Bill No. 203 is amended to
provide for dollar limits, separate doilar limits should apply to
Sections 1270.1 and 1270.2.

(3) Amendments Nos. 12 and 13. Senator Cobey and the Executive
Secretary were authorized to mske the limitaticns on reimbursement
applicable to negotiated seitlements if necessary.

(&) Amendment No. 1k. A new section is to be added tc follow
Section 1270.6 on page %, line 27 of the printed bill to provide:

(1) For an offset if dollar limits are not added to the vill;
or

(2) That no reimbursement be allowed under the proposed legislation
where reimbursement is provided under Section 33270.1 of the Eealth

and Safety Code, if dollar limits are added to the bill.

e
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Senate Bill No. 204 - Eminent Domain {Tax Refund)

The Executive Secretary reported that a more comprehensive till
{8.B. No. 585) covering the same subject matter as S5.B, No. 20k is
presently in the Senate Revenue and Taxation Committee and that the
Senate Judiciary Subcommittee on Eminent Domein is deferring action on
the Commission's bill {5.B. No. 204) until action is taken on 5.B. No. 585.
An attempt will te made to include the substance of the Commission's

bill in S.B. Ho. 585.

Senate Bill No. 205 (amended March 15, 1961) - Eminent Domain

{Evidence):

The following action was taken on the amended S5.B. No. 205 and

on the additiongl amendments to 3.B. Ho. 205 submitted by the Executive
Secretary:

(1) Amended Bill. The amendment made on page 1, lines 5 and & of
the printed bill should be deleted and the substance of the deleted
language inserted before the pericd on page 1, line 7.

The word "relevant" was deleted from Section 1248.2, line 2, page
2; and the phrase "must be relevant tc the amount to be sv ascertained

ir

and" ig to be added to line 8, page 2, after "adata . It was suggested
that the Commission’s Legislative History on this bill should include
a statement that this change was made to clarify the bill by including
therein a specific statement of the general evidence requirement

thaet evidence be relevant snd that this addition was not intended to

chenge the substance of the bill.
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{2) Amendment No. 3 - Admissibility of Offers (blue sheet}. The
Commission agreed to recommend the bill despite the inclusion of an

amendment making offers admissible.
If the legislative committee decides to admit offers, subdivision
(¢} of Section 1248.3 should be amended as follows:

On line 9, page 3, "unless such" would be changed as follows:

"unless:
(1) Such"

In line 11, page 3, the phrase "but nothing in this paragraph”

would be substituted for "Nothing in this subdivision”.

A second paragraph to subdivision {c)} would be inserted on line

14, page 3:

{2) Such offer (i) is an offer of purchase or lease
which included the property or property interest to be
taken, damaged or benefited, (ii) is made in a bona fide
open market transaction, is not affected by the acquisition
or proposed improvement and is made in writing by a person
ready, willing and able to buy or lease at the time the
offer was mede and (11i} is the basis of the opinion of a
witness for the owner of the property or property interest
for which the offer to purchase or lease was made.

Mr. Stanton voted in opposition to this motion.

{3) Amendment No. 1 - (green sheet). The following subdivision

wat added to Section 1248.2 after line L2, page 2:

{g) The mature of the improvements on the properties
in the general vicinity of the property or property interest
to be taken, damaged or benefited and the character of the
existing uses being made of such properties.
(L) Proposed Amendments Nos. 1, 2, 3, 5, 8 and 9 (wnite sheet).

The words "and circumstances" were added after "terms" where it arpears

b



Minutes - Regular Meeting
March 17 and 15, 19€1
on page 2, lines 10, 16, 20, 25, 49, and page 3, line 1.

(5} Amendment No. L (white sheet). The following prrovisicn was
added to subdivision (c) of Section 1248,2 after "valuation" on line
2L, page 2:

, including but not limited to a lease providing for a

rental fixed by 8 percentage or other measurable porticn

of gross sales or gross income from & business conducted

on the leased property.

{6) Amendment No. 6 {white sheet). The following provision wes
added to subdivision {d) of Section 1248.2 after "valuation" on line 27,
page 2:

, including but not limited to a lease providing for a

rental fixed by a percentage or other measurable portion

of gross sales or gross income from a business conducted

on such property in cases where the rental is customarily

g0 Tixed.

Messrs. MeDonough and Selvin voted in oppesiticn {o this moticn.

(7) Amendment No. 7 (white sheet). OSenator Cobey and the
Executive Secretary are authorized tc amend the bill, if necessary, tc
limit the use of the capitalization approach where hypothetical
improvements are capitalized to cases where there are not sufficient
comparable sales.

The latter portion of subdivision {e) of Section 1248.2, lires 3C
through 36, page 2 was deleted and the substance of the following was
added to subdivision (e):

, damaged or benefited as distinguished from the capitalized

value of the income or profits attributable to the business

conducted thereon, which may be based on a consideration of
(1) the reasonable net rentel value of the land and the

...T..
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existing improvements thereon and (2) the reasonable
net rental value of the land if it were improved by
improvements that would enhance the value of the
property or property interest for its highest and
best use.

The following limitetions are to be included in subdivision (e)
of Section 1248.2:

Subdivision (e)(1l) is to provide in substance that

an expert, in arriving at the capitalized value of the

property upon the basis of a hypothetical lease on an

existing improvement, canhot use a lease based on &

percentage of gross income unless such percentage leases

are customsrily used for the rentel of such improvements.

Subdivision {e}{2) is to provide in substance that

en expert, in erriving at the capitalized value of the

property upon the basis of a hypothetical lease on a

hypothetical improvement, cannot use a lease based On a

percentage of gross income unless percentege leases are

customarily used to rent such improvements.
Mr. Stanton voted in opposition to these limitations.

Mr. Selvin suggested that, to incorporate these limitations, three
subdivisions may be desirable to provide for the three different situa-
tione:

{1) Existing improvements and existing leases.

22) Existing improvements anit hypothetical leases.

3) Hypothetical improvements and hypothetical leases.

Senator Cobey and the Executive Secretary are authorized to revise
or delete the portion of subdivision (e} of Section 12h8.2 relating to
nypothetical improvements should they deem it necessary.

(8) Amendment No. 10 {white sheet): The fellowing provision was
added to subdivision {d) of Section 1248.3 on line 16, page 3:

, but nothing in this subdivision probibits the consideration

of actual or estimated taxes for the purpose of determining

B
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the reasonable net rental value attributable to the property
or property interest to be taken, damaged or benefited.

Senate Bill No. 206 - Eminent Domein (Immediate Possession and Passage

of Title)

The following action was taken on the proposed amendments to
5.B. Ho. 206:

(l} Amendment No. 1. A comme was added in Section 1243.L
after "right-of-way" on line 8, page 1.

{2} Amendment No. 2. The following was added to subdivision (b}(4)
of Section 1243.5 after the word "property" on line 36, page 2:

which date, unless the plaintiff requests a later date,

shall be the earliest date on which the plaintiff would

be entitled to take possession of the property if service

were made under subdivision {(c) of this section on the

day the order is made.

{3} Amendment Nos. 3 and 4. Senator Cobey and the Executive
Secretary are authorized to make the following changes in subdivisicon
(e} of Section 1243.5 if they deem it necessary:

On page 2, lines 50 and 51, delete the phrase "1t appears by
affidavit to the satisfaction of the court that',

On page 3, lines & and 5, delete the phrese 'the court may order
that in lieu of such personal service the plaintiff" and insert: "the
plaintiff may in lieu of such personal service’.

If these changes are made, the Commission believes that an affidavit

should be filed in the proceeding showing the facts that establish that

the plaintiff exercised due diligence in attempting to make personal
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service.

(L) Amendment No. 5. The phrase "or cther instruments" was added
in sutdivision {c) of Section 1243.5 after "deeds" in line 21, page 3.

(5) Amendment Ho. 6. The provisions in Secticn 1243.5 relating
t0 a stay or a vacation of an ordgr authorizing immedinte possession
are to be retained. However, Senator Cobey and the Execubive Secretary
are suthorized to delete such provisicns if they deem it necessary.

The following was added as another subdivision to Section 12L3.5;

The amount deposited pursuant to this section is
the security referred to in Section 14 of Article I of
the Constitution of this State.

(6) Amendment No. 7. The proposed amendment to subdivision (£)
of Section 1243.5 to provide that no reference shall be made at the
trial on the issue of compensation to the amount deposited or withdrawn
was disapproved.

(7} Amendments Nos. 9 and 10. Subdivision (b} of Section 1243.7
was deleted and the following new subdivision {b) was added:

{b) If the total emount sought to be withdrawn pricr to Judg-
ment excoeds the amount of the origiral deposit or 75 percent of
the mmount of an increased deposit, whichever is greater,
each applicant, before any of such excess is withdarawn, shall
file an undertaking executed by two or more sufficient
sureties approved by the court to the effect that they are
bound to the plaintiff in double the amount of such excess
for the return of any amount withdrawn by the applicant
that exceeds the amount to which the applicant is entitied
as finally determined in the eminent domain proceeding,
together with legal interest from the date of its withdrawal.

If there is more than one applicant and the tctal amount

sought tc be withdrawn exeeds the amount of the original deposit
or 75 percent cof the amcunt of an increassed deposit, whichever

-10-
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is greater, the applicants, in lieu of filing separate
undertakings, may jointly file an undertaking executed by

two or more sufficient sureties approved by the court

to the effect that they are bound to the plaintiff in

double the amount of such excess for the return of any

amount withdrawn by the applicants that exceeds the amount

to which the applicants are entitled as finally determined

in the eminent domain proceeding together with legal interest
from the date of its withdrawal.

If the undertaking required by this subdivision is
executed by an admitted surety insurer, the undertaking is
sufficient in amount if the surety is bound only to the
extent that the amount sought to be withdrawn exceeds the
amount originally deposited.

The plaintiff may consent to an undertaking that is less
than the amount reguired under this subdivision.

If the undertaking is executed by an admitted surety
insurer, the spplicant f£iling the undertaking is entitled
to recover the premium paid for the undertaking, but nct
to exceed two percent of the face value of the undertaking,
as a part of the recoverable costs in the eminent domain
proceeding.

(8) Amendment No. 11, The following was added in sub@ivision (f)
of Section 1243.7 after the first sentence on line 41, page 5:

If the court determines that a party is entitled to withdraw
any portion of e deposit which ancther person claims, the
court may require such party, before withdrawing such
portion, to file an vndertaking executed by two or more
gufficient sureties approved by the court to the effect

that they are bound to the adverse claiment in such amount
as is fixed by the court, but not to exceed double the
portion claimed by the adverse claimant, for the payment

to the person entitled thereto of any amcunt withdrawn

that exceeds the amount to which such party is entitled

as finally determined in the eminent domain proceeding,
together with legal interest from the date of its withdrawal.

(9) Amendment No. 12. In subdivisicn {h) of Section 1243.6,

on iine 10, page 5, strike out "returned" and insert "paid" and

-11-
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on line 11, page 6, "entitled thereto" was substituted for '"who deposited
it."
(1) Amendment No. 13. In subdivision (c¢) of Section 1249.1,
on lines 1 and 2, page 7, the phrase "defendant mcves from the property in
compliance with an order of possession” was substituted for "plaintiff
is entitled to take possession of the property under an order authorizing
the plaintiff to do so.™
(11) Amendment No. 1hk. The following was added to subdivision {b)
of Section 125k after the period om line 45, page 7:
The order shall state the date after which the plaintiff is
authorized to take possessicn of the property which date,
unless the plaintiff requests a later date, shall be 10
days after the date of the crder.
(12) Amendment No. 15. In subdivision {g) of Section 125&, on
line 33, page 8, strike out "returned" and insert "paid" and on line
34, pege B, "entitled thereto" was substituted for “who paid {t into
court”.
(13) Amendments Nos. 16 and 17. The first portion of subdivision
(4) of Section 1255a was deleted - lines 34 to 38, page 10 - and the
following was added:
{6) If, after the plaintiff takes possessicn of or
the defendant moves from the property sought to be condemmed
in compliance with an order of possession, whichever is the
earlier, the plaintiff agbandons the proceeding as ito such
property or a portion thereof or it is determined that the

plaintiff does not have authority to fake such property or
a portion thereof by eminent domain,
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The word "'thereof," was deleted from subdivision (&} of Secwion
1255g, line 39, page lG.

(1) Amendment Wo. 18. The last porticn of subdivision (d} of
Seation 1255a, lines U4 through 47, page 10, was deleted and the
following was added in its stead:

loss or impairment of value suffered by the land and improvements

after the time the pleintiff tock possession of or the defendant

moved from the property sought to be condemned in compliance
with an order of possession, whichever is the earlier

(15) Amendment No. 19. Subdivision (a)(3)} of Section 1255% -
lines 7 through 11, page 11 - is to be revised if the provisions on

stay for hardship and on vacation of the order of immediate possession

are deleted.

Senate Bi1l No. 207 and Senate Constitution Amendment No. 6 -- Eminent

Domain {Immediate Possession)

The Executive Secretary reported that these iwc bills have mei
with such opposition from the subcommittee of the Senate Judiciary

Committee that there is no hope for their passage.

SENATE BILL NO. 202 -- SURVIVAL OF ACTIONS

After the Executive Secretary reported that there is consideratble
cppoeition to the provision which permits the survival of damages
for pein, suffering and disfipgurement, a motion was made and carried
not to amend the bill at this time; however, Senator Cobey and the
Executive Secretary are authorized to amend it if they deem it necessary.

Mr. Sato voted against this motion.

-13-
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It was agreed that the bill is a better bill il it includes
zrovisions permitting survival of dameges for pain, suffering and
disfigurement, but the Commission would still like to see the blll
enacted even if it should be necessary to revise the bill by deleting

this provision.

SENATE BILL NO. 208 -- (LATMS AGAINST PUBLIC OFFICERS ARD FMPIOYHES

After the Executive Secretary reported that there was 1itile hcpe
that S.B. 208 would get cut of Committee, a motion was made and carried
to give the claimg bill no further consideration at this session.

Mr. Stanton voted in opposition to this motion.

SENATE BILL NOS. 219 and 220 -- JUVENILE CCURT PROCEEDINGS

The Execuiive Secretary reported that the hearing on these bills

15 scheduled for March 22, 1961.

-14-
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III. CURRENT STUDIES

Study Mo. 34(L) - Uniform Rules of Evidence {Hearsay):

The Comtissicon considered a tentative recommendaticn submit-
ted by the staff on the hearsay portion of the Uniform Rules
of Evidence. The following actions were taken:

Page 1

The word "California"™ was added in the third line of the
first paragraph before the word "law'.

The second paragraph is to be rewritten to remove the
inference that the State Bar has approved the Commission's
recommendation.

Page 3i

The phrase "which will cover all the Uniform Rules of
Evidence" was deleted from the first sentence.

Page 4

The first paragraph is to be reorganized, quoting vhe
generai rule of hearsay after the statement of the general
rule and its 31 exceptions.

Fage 5

The word "now™ was substituted for "presently" in the
last line of the first paragraph, and the words "is set forth
and" were substituted for Ywith"™ in the third line from thes
bcttom of the page and the word Mare®™ was inserted after

"Commission® in the second line from the bottom of the pagze.

-15-
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Fage &

The words "and of the existing law" were added after
"rules™ in the next to last line.

Fage 7

In Rule 62{3}, ®own™ was deleted.

In Ruie 63{4){a) the words "In this State,™ were deleted,
and the word "this™ was substituted for "the" which precedes
"State® in the first and third lines.

Rule 62{4)(b}) was revised to read substantialiy as folleows;

{b) An officer or emplovee of any other state
ar territory of the United States or of any public
entity in any other state or territory that is sub-

stantially equivalent tec the public entities
included in paragraph (a} of this subdivision,

Fage 8

In Rule 62({6) the word "means' was substituted for
*includes®.

In Rule 62(6){d) the words "coculd not" were substituted
for "was unable™ in the second line and the words "have
secured" were substituted for "to secure®.

In Rule 63{6)(e) the word "reascnable" was added before
9iiligence™ in the second line.

Fages 9 and 10

The Comment to Rule 62 is tc be rewritten as follows:

~16=
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The first sentence of the first paragraph in the Comment 1is
Lo be rewritten making it two sentences.

The second paragraph of the Comment is to bte reorganiged.

A statement is to be added to the Comment giving the
justification for defining "unavailatbtle as a witness" to in-
clude situations where the declarant is unavailable because
he claims a privilege and explaining that this will not make
subject to disciosure statements which are themselves pro-
tected by a privilege. In this connection it should be noted
in the Comment that the exceptions to the hearsay rule do nct
make evidence admissible - they merely provide that the
hearsay rule does not make the evidence inadmissible.

A statement is also to be added giving the reason for
the deletion of the last phrase of Rule 62(7){b}.

Papes 11 and 12

In the sixth line of the Cocmment, "does not deline as"

was substituted for Yexcludes fromi,

After a discussion of whether the last two sentsncss on
page 11 are inconsistent a motion was made and carried to
approve these sentences as drafted. Messrs. Sato and Selvin
voted in opposition to this motion.

Un page 12 the phrase "drafted by the Commissioners o2
Urnifeorm State Laws" was added after "subdivisions™ in the

First full paragraph.
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Page 13

The requirement that the aocuracy of the writiog iz
%o be established is to be added to Rule 63(1)(c)iiiil. MNr.
3tanton voted in opposition to this motiocn.

Page i5
The hrase 'hecause it was made nearer in time to the
F

matter to which it relates and is less likely to be influenced
by the controversy which gave rise tc the litigation™ was
added to the last sentence in the first paragrarh.
Page 16

The phrase ®%unless it is offered by the adverse party®

was added to the end of the last paragraph.

Page 17

The suggestion was made that perhaps Rule 634 sheould not
be cedified as a separate code section but as a section in
the bill. Should this finally be agreed upon, the cross-
reference in the Comment on Rule 63(2} to Rule 63A srould
ne reconsidered.
Page 18

In Rule 63(3}) the words “recorded in a" were substituted
for "taken by" in the sixth line from the bottem of the page.
Page 19

In Rule 63(3){b) "adverse party" was deleted and "party

against whoh the testimony was offered™ was substituted ior

-18-~
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cr

he first deletion and "“party against whom the testimony i3
of fered™ was substituted fer the seccond deletion. 1in para-
graph (¢}, "present defendant™ was replaced by "party against
whom the testimony is coffersdl,

The Ccomment on Rule 63({3) should include a statement
giving the reason for the different rules for a civil action

or proceeding and a criminal action or proceeding.

Page 21

In Rule 63(4)(b){ii), the words "a nervous™ were deleted.

The first sentence in the Comment was revised to read:
"Paragraph (a)} may go beyond existing law.™
Page 22

In the second paragraph, the first sentence was revised
to read: "The Commission does not recommend the enactment
of URE 63{4){c})." The second sentence of the Comment was
deleted.

In the eighth line from the bottom of the page ths words
"for any reason," were deleted. In the fourth and fifth
lines from the bottom of the page the words "it seems likely
that" were deleted and in the fourth line from the bottom of
tre page the word "far" was deleted.

Page 23
In subdivision (%) the phrase "would te admissible if

made by the declarant at the hearing and™ was acdded to the

-19-
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seceond line after "if the judge finds that it", and the phrase

in the third line "upon the personal knowledge of the declarant™

was deleted. These changes were made to conform the Language
to that of URE Rule 63(9) {page 29 of the recommendationj.

In the Comment after the first sentence of the second
paragraph a cross-reference to Rule 62(7)(a) is to be added,
Page 24

The words "idouble hearsay’ and" were deleted from the

second and third lines from the bottom of the page.

FPage 25

In subdivision (6} the words "but only if" were substituted
for Munlesgs®™, and the phrase "pursuant to the procedurss set
forth in Rule 8" were deleted.

Subdivision (6)(c) is to be revised to provide that a
confession is inadmissible when made during a period while
the defendant was illegally detained by a public officer or
employee of this State, of the United States or of any osher
state or territory of the United States,

Page 26

The words "The introductory statement and®™ were added
at the beginning of the first sentence in the first paragraph.

In the third paragraph, the first line of the first ser-
tence, the words "states a condition™ were substituted for

tdeclares a rulal,

~20 -
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Page 27

In subdivision (7} the words Mirrespective cf™ werc
deleted.

In the second line of the second paragraph "appearing®
was substituted for M"suedH,

In the sixth line from the bottom of the page "éither a
personal or' was inserted before ™a representative capacity’.

The fifth line from the bottom of the page was deleted
and the next was revised to begin ™"More time might®.

Pags 29

In Rule 63{9)(a) the phrase "of the declarant for the
party" was deleted. This phrase is not necessary.
fage 30

The Comment should include a statement that peints out
that the dissimilarity of subdivision (Q)(a) and {9)(b) was
intended.

In the third line the word "unauthorized™ was celeted
and in the fourth line the words "whether or not authorized®
were added after "employee®,.

An example of a self-exculpatory statement is tc be
added after the sentence ending on the seventh line fram
the boettom of the page.

Page 31
In the first paragraph after "California lawi! delete

the rest cf the sentence and insert "it makes admissible
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rot only statements that the principal has authorized the
agent to make but alsoc statements that concern matters within

the scope of the agency".

The third paragraph should note that other cases would
be covered by Rule 63(21).

Page 32

%

Tn Rule 63{10) the words "the risk of" were added belors
Meivil or criminal® in the seventh line, and in the eighth
hine the words "tended to render® were substituted for

Trendered®,

Page 33

In the third line the word “Reasonable®™ was added befcere
"Men™ and the word “unreasonably" was deleted from the fourth
e, The word M"sufficient® was substituted for "personal® in
the fourth line from the bottom of the page.

There is to be a statement in the Comment pointing out
that the language "sufficient knowledge" in subdivisicn (10}
is the existing statutory language.

Page 34
The Comment to subdivision (11) was revised as follows:
The Commission is not convinced that there
is any pressing necessity for this exception or
that there is a sufficient guarantee cf the

t:ustworthiness of the statements that would be
admissible under this exception.

22



Minutes - RHegular Mzeting
March 17 and 18, 1901

Fages 35 and 36

In Rule 63{12}){a) the phrase "except as provided in
paragraphs (b}, (¢} and (4) of this subdivision™ was added
in the third line after "but®.

Tn the fourth line of subdivision {12){a) the word "a%
was deleted after "when such",

The Comment on paragraph (d) of subdivision {12) should
be rewritien to develop more fully the reascn for this revision;
it was suggested that there should also be a statement why "an
issue' was used in subdivision {1R){d).

Fage LO

In Rule 63(1L}{b} the concept of completeness of the records

m

was substituted for the concept of trustworthiness of the records;
accordingly, the phrasehat the absence of a record of an zact,
condition or event warrants an inference that the act or event
4id not occur or the condition did not exist" ﬁg?% substituted
for "the trustworthiness of the records®.

The first paragraph of the Ccmment was deleted and the
second paragraph was revised to substitute "the courts have
rct clearly indicated"™ for "it is not clear™.

Page Lbh

Focotnotes are to be added to the Comment on subdivision
{17} indicating that the Commission as yet has not considered
Rules 68 or 69 and the text of Rules 68 and 69 is tc be set
out in the fcotnote.

w23



Minutes - Regular Meeting
March 17 and 1&, 1961

Paze 48

The word "applicable" was deleted from Rule 63(19) (k).

Page 77 - Section 2047

Tt was agreed not to set out a specific amendment to Code
of Civil Procedure Section 2047 in this recommendaticn btut to
state in the recommendation that Section 2047 should be
examined in connecticn with revised Rule 653(1){c} and that
+he Commissicn will recommend what action should te taken on
Section 2047 in a subsequent reccmmendaticr.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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AMENDMENTS TO SENATE BILL NO. 203
AMERDMENT NO. 1
On page 2, strike out lines 28 to 39, inclusive
AMENDMERT RO, 2
On page 3, strike out lines 1 to 9, inclusive
AMENDMENT NO, 3
On page 3; line 10, strike out "1270.3." and insert:

1270- 2.

C AMERDMENT NO. &
On page 3, line 11, strike out "Section 1270.1" and insert:
this chapter
AMENDMENT NO. 5 |
On page 3, strike out lines 15 to 18, inclusive, and insert:

Reimbursement under thie chapter may not exceed $250 for a single

family residential wnit and may not exceed $2,500 for any other type

of property.
AMENDMENT KO. 6
C On page 3, line 26, strike out "1270.h4." and insert:
1270.3,

1=




this

Cn page 3,

chapter

{n page 3,

On page 4,

On page &4,

1270.4,

On page k%,

1270.5.

On page k,

AMENDMENT NO, T

lines 26 apd 27, strike out "Section 1270.1" and insert:

AMENDMENT No. 8

strike out lines 43 to 52, inclusive,

AMENDMENT NO, 9

strike out lines 1 to L4, inclusive.

AMENDMENT NO. 10

line 5, strike out "1270.6" and insert:

AMENDMENT NO, 11

line 20, strike out “1270.7." and insert:

AMENDMENT NO, 12

line 24, after the period insert:

Such agreement may be based upon the estimsted amount of moving and

storage costs incurred or to be incurred.

On page L,

AMENDMENT NO. 13

line 25, delete "1270.3 do not" and insert:
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1z270.2

AMENDMENT NGO, 1h

On page 4, after line 26, insert:

1270.6. Any amount paid or authorized to be paid pursuant to
any other state or federal law for moving and storage shall be offset
against the amount which a claimant is ctherwise entitled to receive

under this chapter.
AMENDMENT KNO. 15
On page 4, line 27, delete "1270.8." and insert:
1270.7.
AMENDMENT NO. 16
On page 4, line 44, after "Senate Bill No." insert:
205
AMENDMENT NO, 17
On page 5, line 3, delete "or injuriously affected" and insert:
, damaged or benefited
AMENTMENT NGO, 18

On page 5, lines & and 7, delete "or injuriously affected” and

insert:

, damaged or benefited

L P



AMENDMENT NO. 19
On page 5, line 17, delete "or injuriously affected.” and insert:
, damaged or benefited.
AMENDMENT KO, 20
On page 5, line 19, after "of" insert:
value,

AMENDMENT NO. 21

On page 5, lines 21 and 22, delete "or injuriously affected.” and

insgert:

; damaged or benefited,

AMENDMENT NO, 22
On page 5, line 28, after "Senate Bill No." insert:

205

b




AMFNDMENT 7O SENATE BILL NO. 205
AMENDMENT HO. 1
On page 2, after line 46, insert:

(g) The nature of the improvements and the character of the
existing uses being made of properties in the general vicinity of

the property or property interest to be taken, damaged or benefited,



3/15/61
AMENDMENTS TO SENATE BILL NC. 205
AMENDMENT NO. 1
On page 1, line 5, of the printed bili, after "of" insert:

the owner of the property or property interest sought to be taken,

damaged or benefited and other
AMENDMENT NO. 2

On page 1, line 10, strike out "The" and strike out lines 11 to

13, inclusive.
AMENDMENT NO. 3
On page 2, line 9, after "upon" insert:
relevant
AMENDMENT NO. L
On page 2, line 14, strike out "or injuriously sffected" and insert:
, damaged or benefited
AMENDMENT NO. 5
On page 2, line 16, after "terms" insert:

and circumstances



AMENDMENT NO. 6

On page 2, line 17, after "gell" insert:

and purchase

AMENDMENT NO. f

On page 2, line 18, strike out "or injuriously affected” and insert:

, damasged or benefited

AMENTMENT NO. 8

On page 2, line 21, efter "terms" insert:

and circumstances

AMENDMENT NO. 9

On page 2, line 21, after "sale" insert:

of

AMENDMENT NO. 10

On page 2, line 22, strike out “of" and insert:

and purchese

AMENDMENT HO. 11

On page 2, line 25, after “terms” insert:

and circumstances

D



AMENDMENT NO. 12

On page 2, lines 26 and 27, strike out "or injuriously affected"

and insert:
, damaged or benefited
AMENDMENT NO. 13
On page 2, line 28, before the period, insert:

, including but not limited to a lease providing for a rental fixed by
8 percentage or other measurable portion of gross sales or gross Income

from the business conducted on the leased property
AMENDMENT NO. 14
On page 2, line 29, after "terms" insert:
and circumstances
AMENDMENT NO. 15
On page 2, line 31, before the period, insert:

, including but not limited to & lease providing for a remtal fixed by
8 percentage or other measurable portion of gross sales or gross Ilncome
from the business conducted on such property in cases where the rental

is customarily so fixed
AMENDMENT KO, 16

On page 2, strike out lines 32 to 39, inclusive, and insert:



(e) The capitalized value of the reasonable net rental value
attributeble to the property or property interest to be taken, dameged
or benefited, which may be based on a consideration of (1) the
reasonable net rental value of the land and the existing improvements
thereon and (2) the reasonable net rental value of the land as improved
by improvements that would enhance the value of the property or property

interest for its highest and best use.
AMENDMENT NO. 17
On page 2, line 41, strike out "or injuriously affected" and insert:
, damaged or benefited
AMENTMENT NO. 18
On page 3, line 1, after "terms" insert:
and circumstances
AMENDMENT NO. 19
On page 3, line 4, after "temms" insert:
and circumstances
AMENDMENT NO. 20
On page 3, line 6, strike ocut "or injuriously affected” and insert:

, damaged or benefited

=4



AMENDMENT NC. 21

On page 3, lines 9 and 10, strike out "or injuriously affected" and

insert:

, damaged or benefited

AMENIMENT NO. 22

On page 3, line 18, before the period, insert:

, but nothing in this paragraph prohibits the consideratiocn of actual
or estimated taxes for the purpose of determining the capitalized value
of the reasonable net rental value attributable to the property or

property interest to be taken, damaged or benefited

AMENDMENT NO. 23

On page 3, line 20, strike out "or injuriously affected” and insert:

; demaged or benefited

AMENDMENT No. 2k

On page 3, line 22, after "of" insert:

velue,

AMENDMENT NO. 25

On page 3, lines 24 and 25, strike out "or injuriously affected”

shd insert:

; deamaged or benefited



AMENDMENTS TO SENATE BILL NO. 206
AMENDMENT HO. 1

On page 1, line 8, of the printed bill, insert a comms at the

end of the line,
AMENDMENT NO. 2
On page ©, line 36, before the period, insert:

which date, unless the plaintiff requests a later date, shall be the
earliest date on which the plaintiff would be entitled to take possession
of the property if service were made under subdivision (c) of this section

on the day the crder is made
AMENDMENT NO, 3

On page 2, lines 50 and 51, strike out "it appears by affidavit

to the satisfaction of the court thst",
AMENDMENT NO. &

On page 3, lines 4 and 5, strike out "the court may order that

in lieu of such perscnal service the plaintiff” and insert:
the plaintiff may in lieu of such personel service
AMENDMENT NO. 5
On pege 3, line 21, after "deeds" insert:

or other instruments



AMENDMENT NO. 6
On page 3, strike out lines 35 to 51, inclusive, and insert:

(e} The amount deposited pursuant to this section shall be
deemed to be the securlity referred to in Section 1k of Article I of

the Constitution of this State,
AMENDMENT NG, 7
On page 4, strike out lines 1 to 11, inclusive, and insert:

{f} No reference shall be made in the trial of the issue of
compensation to the amount deposited or withdrawn or toc the evidenge

introduced in fixing the amount of such deposlt or withdrawal.
AMENDMENT KO, 8
On pege 4, line 8, strike cut "(1)" and insert:

(g)
AMENDMENT NO. 9
On page 4, strike out lines U6 to 52 inclusive.
AMENDMENT NO._lO
n page 5, strike out lines 1 to é, inelusive, and insert:

(b) If the total amount sought tc be withdrawn prior to judgment
exceeds the amount of the originel deposit, each applicant, before any of

such excess is withdrawn, shall file an undertaking executed by two

-



or more sufficlent sureties approved by the cort to the effect that they
are bound to the plaintiff in double the amount of such excess for the
return of sny amount withdrawn by the applicant that exceeds the amount
to which the applicant is entitled as finally determined in the eminent
domain proceeding, together with legal interest from the date of its
withdrawal.

If there is more than one applicant and the total amount sought to be
withdrawn exceeds the amount of the original deposit, the applicants, in
lieu of filing separate undertakings, mey jointly file an undertaking
executed by two or more sufficient sureties spproved by the court to
the effect that they are tound to the plaintiff in double the amount of
such excess for the return of any amount withdrawn by the applicants
that exceeds the amount to which the applicants are entitled as finally
determined in the eminent domein proceeding together with legal interest
from the date of its withdrawal.

If the undertsking required by this subdivision is executed by an
admitted surety insurer, the undertaking is sufficlent in amount if the
surety is bound only to the extent that the amount sought to be withdrawn
exceeds the amount originally deposited.

The plaintiff may consent to an undertaking that is less than the
amount required under this subdivision.

1f the undertaking is executed by an admitted surety insurer, the
applicant filing the undertaking ig entitled to recover the premium
pald for the undertaking, but not to exceed two per cent of the face
value of the undertaking, as & pert of the recoverable costs in the

erinent domain proceeding.



AMENDMENT No, 11

On pege 5, line L1, after the period, Insert:

If the court determineg thet a party is entitled to withdraw any
portion of a deposit to which another person claims an interest, the
court may require such party, before withdrawing such portiom, to file
an undertaking executed by two or more sufficient sureties approved
by the court to the effect that they are bound to the adverse claimant
in such amount as is fixed by the court, but not to exceed double the
amount claimed by the adverse claimant, for the return of any amount
withdrawn that exceeds the amount to which such pariy is entitled as
finally determined in the eminent domain proceeding, together with

legal interest from the date of its withdrawal.

AMENDMENT No. 1@

On page 6, line 11, strike out 'who deposited it" and insert:

entitled thereto

AMFENDMENT EO. &3

On page 7, lines 1 and 2, strike out "plaintiff is entitled to
take possession of the property inder an order authorizing the plaintiff

to do so." and insert:

defendamt meves from the property in coumpliance with an order of

possession, ~lye



AMENDMENT No. 1k
On page T, line 45, after the period, insert:

The order shall state the date after which the plaintiff is authorized
t0 take possession of the property which date, unlesa the pleintiff

requests a later date, shall be 10 days after the date of the order.
AMENDMENT §O. 15

On page 8, line 34, strike out "who paid it into court" and

insert:
entitled thereto
AMENDMENT RO. 16
On page 10, strike out lines 3% to 38, inclusive, and insert:

{(d} 1If, after the defendsnt moves from the property sought to be
condemned in compliance with an order of possession, the plaintiff
abandons the proceeding as to such property or a portion thereof or
it is determined that the plaintiff does not have authority to take

such property or a portion thereof by eminent domain,
AMENDMENT NQ. 17

On page 10, line 39, strike out "thereof,"
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AMENDMENT NO, 18
On page 10, strike out lines 4k to L7, inclusive, and insert:

loss or impairment of value suffered by the land and improvements

after the time the risk of loss was imposed on the plaintiff under

Section 1249.1.
AMENDMENT KO. 1%
(n page 11, strike out lines T to 11, inclusive, and inseri:

(3) The date after which the plaintiff may take possession of
the property as stated in an order authorizing the plaintiff to take

possession.



PERMIT INTRODUCTION OF OFFER ON SUBJECT PROPERTY

AMENDMENT NO. 1

On page 3, line 12, delete "unless such" and insert:

uniess:
(1) SBuch
AMENDMENT NO. 2
On page 3, line 14, delete ". Nothing in this subdivision” and
insert:

but nothing in this paragraph

AMENDMENT NO. 3

On page 3, after line 16, insert:

{2) Such offer (1) is an offer to purchase or lease which included
the property or property interest to be taken, damaged or benefited,
(ii) is bona fide, not affected by the acquisition or proposed improvement
and made in writing by a person ready, willing and sble to buy or lease
at the time the offer was made and the terms of the offer are such that
the transaction, if the offer were accepted, would have been or would
be reasonably certain of consummstion and would constitute an open
market transaction and {iii) is introduced by the owner of the property

or property interest for which the offer to purchase or lease was made.
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COUNIY OF SAK DIEGO

Office of
County Counsel

302 Civie Center
San Diego 1, Califormia

December 28, 1960

Senate Judiciary Committee
Sub Committee on Eminent Domain

Capitol Building
Sacramento, California

Attn: Senator Virgil 0'Sullivan, Chairman

Re: Recommendstions of the California Law Revieion
Comnission Relative to Eminent Domain

Honorable Sirs:
I
RECOMMERDATIONS RELATING T0 EVIDENCE IN CONDEMNATION CASES.

Proposed Section 1248.1 states in substance that the owner of the
property sought to be condemmed is presumed to be qualified to exprees
an opinion as to its value. We feel that such an assertion implies
that the owmer's testimony is entitled to greater weight than expert
testimony regardless of the reasons he may give for his opinion. This
inference is contrary to the law relating to the weight to be given
opinion testimony {(B.A.J.I. Nos. 33 and 33a). Accordingly, we
recommend that Section 1248.1 be amended in part as hereinafter set
forth:

. . . The owner of the property or property interest sought
to be taken or injuricusly affected may testify as to such
opinions.

Appraisel texts, qualified appraisers and many Jurisdicticns
recognize that sales of comparable property, if evailable, are the
best evidence of market value. If the desired result is to codify
the best appraisal practices and provide by statute for their
utilization in proper cases, we recommend that Section 1248.2 be
amended to sllow the capitalization approach and cost of reproduction
approach only after it 1s determined that the most reliable approach,
which is the market dats approach, is not available. This recommendata
is incorporated in the enclosed revision of Section 1248.2.
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Section 1248.2 is not clear as to whether or not certain concepts,
previously esteblished by stare decisis, are to be overruled. For
example, the concepts of "falr market transaction” and "market value'
(Ueilbron definition) contemplate & cash transaction, rather than
trades, exchangee, family transactions, plottage and face value of
instruments such as subordinated purchase price trust deeds, second
trust deeds and inferior trust deeds or mortgages. The enclosed
revision of Section 1238.2 has been amended to clarify this distinction.

It is our opinion that comparasble sales should be limited to
sales otherwlse comparable that occur prior to the date of valuation.
The definition of merket velue contemplates a buyer and seller who
would only have knowledge of sales on Or before the valuation date.

The Federal rule and the rule in mapy other states limits the
ndmissibility of market date to sales on or before the valuation date.
By prohiditing the use of subsequent sales, the factor of enhancement
due to the particular improvement invclved and the temptation to
marufecture inflated data are for the most part avoided. This recommen-
dation ig also embodled in the enclosed revision of Section 12u8.2.

I

RECOMMENDATIONS RETATING TO TAKING POSSESSION AND PASSAGE OF
TITLE IN EMINENT DOMAIN PROCEEDINGS.

The County of San Diego has hed no complaints of any kind
relating to taking poesession, at least within the past 15 years. The
County during that time has improved many county highways at times when
it has been necessary to acquire immediate possession of righte of way.
Most of this period was prior to the asdopticn in 1957 of the notice
provisions of Section 1243.5 of the Code of Civil Procedure.

Private parties receive more than ample actual potice of the
intention of the public body to condemn their property. This is true
because due to the expense of condemnation and the desire to save tax-
payers money, negotiation is always conducted prior to inmstitution of
condemnation proceedings except in those rere cases where property
owners are for one reason or ancther unavailable. In the usugl course
of negotiation representatives of the public agency try to obtain the
property by purchese and in go doing it becomes quite obvious that
cessation of possession by the proposed condemnees. When these
negotiations are not successful, the public agency informs the persons
in possession it will be necessary to condemm the property because
they are unsble to reach agreement. Then the necessary Ssummons,
complaint and orders of immediate possession are prepared. To require
20 days notice under these clrcumstances seems unjustified in view of
the general lack of hardship experienced by condemnmees to date under
the present procedure.

Assuming, however, that a period of 20 days is desirable, it
should be pointed cut that it ie absolutely essential that public
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agencies be able to secure orders of immediate possession without being
subject to the various delaeys proposed, such as stays, motions to
vacate and the right of appeal. To require public agencies to delay
construction due to one properiy owner's delatory tacts, thereby
resulting in the frustration of millions of dollars of badly needed
highways or other improvements, would be to put the right of one
individual paramount to the recognized right of the public to acquire
property for public purposes.

The extracrdinary writ procedure of prohibition and mandamus
are available to annul an erronecus order of immediate possession
made contrary to the constitutional mandate. These procedures are
far more expeditious than appesl and have been successfully employed
in the past.

We note that in those cases where personal service of condemnees
cannot be obtained the proposed legislation requires the same type of
Jurisdictional affidavit as is required for an order for publicastion of
summone. This could cause unreasonable delay due to the necessary
investigation required to constitute & diligent gearch. It is often
necessary to correspond with persons all over the country in order to
meke such an affidavit in good faith. Various improvement acts require
publication once in & newspaper, posting at stated intervals along
property and e notice directed to the owner as be appeared on the last
equalized assessment roll or as known to the clerk of the govermmental
agency. The 1911 Improvement Act 1s a good example. If current
statutes do not provide sufficient notice it is suggested that posting
plus mailing to the owner as shown on the lagt equalized assessment
roll or as known to the condemmor would be entirely adequate.

The requirement of notice, except perhaps for posting, should be
no more stringent than presently required by Section 1243.5.

The proposed legislation disallowing abandonment to the condemmox
after immediate possession has been secured is unnecessary. The con-
demnee 1s adequately secured for any damages caused by immediate
posseseion at present. The condemnee under existing law has the right
to recover his expenses if the action is abendoned. For example, the
condemnee may recover such items as sttorney's fees that are normelly
not compensable. Similarly any damage to improvements or the reelty
in the nature of waste could be recovered under the present procedure.

It is respectfully suggested that Section 1243.5 be amended to
read:

Section 1243.5. (a) In any cases in which the state, a
county, & municipal corporstion, & public corporation, or
a dlstrict takes immediste possession of lands to be used
for reservoir purposes, or a right of way, pursuant 1o
Section 1k of Article 1 of the Conmstitution, of this state,
the state, or such county, municipal corporation, public
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corporation, or district, as the case may be, shall, at
least three (3) days prior to the time possession is taken,
personally serve on or mail to the record owner Or owners
of the property, if known, and the person or persons in
possession of the property, if any, either a copy of the
order of the court authorizing such possession or a notice
thereof. If the order or notice is mailed it shall be
gent by certified mail, and if sent to the owners, it shall
be addressed to them at their last known address. & siogle
service upon or mailing to those at the seme address shall
be sufficient. The latest secured assessment roll in the
county where the property is located maey be used to ascertain
the nemes and addresses of the owmers of the property. In
addition to the personsl service or notice herein provided,
said condemnor shall post a notice of the taking of immediate
ossesgion alo e rty proposed to bhe condemned at
least three s prior to the time possession is teken.
Such notice shall be conspicuously posted along the lire of
the property to be condemned, at not more than 300 feet in
distance apart, but not less than 3 in all, and at esach
dwelling on property proposed to be condemmed.

II1

RECOMMENDATIONS RETATING TO PROPOSED LEGISLATION FOR REIMBURSEMENT
FOR MOVING EXPENSES WHEN PROPERTY IS ACGQUIRED FOR PUBLIC USE.

Payment for any moving expenses would be a departure from the objective
standard of compensation based on market value, & standard that has been
accepted down through the years as the critericn for acquisitions by publie
agencies. Reimbursement for moving expenses would be & sighificant step
toward the indemnity besis of compensation, a basis which could make the
cost of substantiel public improvemente prohibitive. If & condemnor is
required to indemnify all condemmnees we will soon have to pay for such
things as sentimental value or attachment to certain improvements upon
condemnees property regardless of their merket value.

A person selling in a free market transaction realizes that he is
going to have to move himself and thet he will have certain expenses
connected therewith, for example, advertising, moving expense, broker's
fees, clean up charges, etc. Therefore, the seller usually includes in
his selling price sufficient amounts to cover these foreseeable expenses.
Accordingly, we feel that the market value standard reflected by sales
of comparable property will reflect these items of expense. Further, a
condemnee not only receives cash but avoids many of the costs of &
private sale.

It is our feeling that any departure from the objective standard
of market value toward the subjective theory of indemnification would be

a grave mistake and result in not only fewer but far more costly public
improvements.

he




Another fundamental objection to the proposed amendment is that
it would result in the condemmnee being swarded a sum equal to the cost
charged by & moving compahy for complete packing and moving. Where
commerciel or manufacturing establishments are condemned, the cost of
moving could be tremendoue. There would be no Incentive for the
condemnee to keep this cost at a minlmum.

The proposed legislation should limit "moving" to "packing,
transporting and unpacking". The inclusion of such words as "dismantling,
removing, loading, reassembling and installing" would confuse many items
of business or personal expense with moving expenses.

Most leases provide that any compensation in a condemnation action
received by the lessee shall be paid to the lessor. Therefore, where
the lessee and lessor have contracted to pay lessor any compensation
received, it is submitted that the condemnor should not pay the lessor
for the lessee's moving expenses.

This office strongly opposes any payment for moving expenses. If,
however, the Commitiee believes there should be some payment for this
expense, it is suggested that the proposed legislation be modified to
redefine "moving" and to impose a $75 meximum as follows:

Section 1270.

{e} "Moving" means packing, transporting and unpacking.
S8ection 1270.3.

Whenever a person is entitled to reimbursement under
Section 1270.1 for the cost of moving personal
property such reimbursement shall not exceed the sum
of $75. Provided, however, neither the lessor nor
the lessee sghall receilve compensation for the moving
expenses of a lessee's personal property when the
lessee has convenanted to pay any asward of compensa-
tion or damages to the lessor.

Respectfully submitted,

HENRY A. DIETZ, County Counsel

By
ROBERT G. BERREY, Deputy

DB{/RGB/mf's
encl.

ce:  Subcommittee Members
Attorney for Subcommittee




SECTION 1248.2 AS REVISED

Section 1248.2. The opinion of a witness as to the amount to be
ascertained under subdivision 1, 2, 3 or 4 of Section 1248 is admissible
only if the court finds that the opinion is based upon facts and dats
that a willing purchaser and a willing seller, desling with each other
with a full knowledge of all the uses and purposes for which the
property is ressonably adaptsble and availeble, would take into considera-
tion in determining the cash price at which to purchase and sell the
property or property interest to be taken or injuriocusly affected, which
facts and data may include but ere nct limited to:

(a) The price and other terms of any sale or comtract to sell
vwhich inecluded the property or property interest io be taken or
injuriously affected or any part thereof if the sale or contract
was freely made in good faith within a reascrable time before the
date of wvaluation.

() The price and other terms of any sale or contract to sell
of comparable property if the sale or conmtrmct was freely made in good
feith within a reasonable time before the date of valuation.

{(c) The rent reserved and other terms of any lease which
included the property or property interest to be taken or injuriously
affected or any part thereof which was in effect within a reasonsbie
time before the date of valuation.

(@) The rent reserved and other terms of any lease of comparable
property if the lease was freely made in good faith within a reasonabie
time hefore the date of wvaluation.

{e) Sales of comparable property are the best evidences of the
market value of property. If the court determines there are sufficient
Bales of comparable property to provide a reasorable basis for an
expert witness to form an opinion of value, evidence of the matters
specified in subdivisions (1) or (2) shall be inadmissible on direct
examination; ;p_ro::ﬂ.rid:-:ﬂz ha:ﬂma\rex-z cn crose examnination such evidence may
be elicited with respect to the gualifications of the witness, the
extert of his investigation, or for other similar purposes.

In the event the court determires there sre insufficient sales
of comperable property to provide a basie for an expert witneas to
form an opinion of velue, evidence of the matters specified in the
following subdivisions (1) or (2) may be aamitted on direct examination
if otherwise relevant and material:

1. The capitalized value of the reasonable net rental attributeble
to tbe lend, if the property be unimproved, or to the land and improvements,

if improved, as distipguished from capitaslized vaiue of the income or
profits atiributable to any business conducted thereon.

-6




2. The value of the Erogertg or property _;Lnterest' t0 be taken or
injuriously affected as indicated the value of the land together with
the cost of roducing or replecing the improvements thereon, if the

rovements emhance the vaiue of the land for its highest and best use,
less whatever depreciation oxr obsolescence the improvements have suffered.




