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11/3/60
Memorendum No. 95 (1960)

Subject: Study No. 32 ~ Arbitration.

Attached to this memorandum is a revised recommendation and statute
on arbitration. The recommendetion is on yellow end the statute on blue.
The Bar's proposed statute is on green, and the American Arbitration
Association's comments are on white. The Commission has considered and
approved the text of the draft statute as far as Chapter 4, Beginning
with Chapter 4, revisions from the previously approved text are shown with
strike out and underline.

The Legislative Counsel has made several suggestions relating to the
drafting of the statute which the staff has incorporated in this draft.
He has pointed out that the established practice is to identify principsl
subdivisions of sections by letter instead of by number and to identify
subsidiery subdivisions by number. The staff has used numbere to identify
1ts principal subdivisions of sections and letters for subsidiary subdivisicns
go that mumbers will be used more extensively than letters. In long gections
with several subdivisions, the location of a particular subdivision is more
readily apparent if it is identified, for exsmple, by & (9) rather than an
(1), and the use of the letter (1) or (1) msy be confusing; however, to
conform to esteblished practice, we have retabulated the statute so that
letters are used first, then nunbers.

The legislative Counsel alsc points out that in many sections of the

tentative arbitretion statute the tadulations have the effect of numbering
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each paragreph even though there is no apparent need for the separate
identification. It has not been his practice to mumber separate paragraphs
within a section in the absence of some compeliing reagon to do so, as for
example, the probability that it will be separately referred to later as
the basis for a criminal charge or a statutory cross-reference. If a
geparate identification of a paregi-aph is needed, he believes that it raises
the strong possibility that s separate section is indicated. A llst of
items following a colon is, of course, separately identified. The ataff
has followed the policy of the Commissioners on Uniform State Laws by
mmbering all subdivisions of a section because we believed that such
identification mekes a section easier to read and to understand and aids
attorneye and courts in locating and referring to particuler provisions in
a section; however, to conform to established practice, we have eliminated
subdivision numbers wherever possible and in several cases have broken up

a tabulated section into a number of separate sections. Because of the
nupher of additional sections created, we have had to remumber the entire
title and crea_te seversl new chapters. Because of the limited murber of
gection mumbers gvallable, we have used dacimaia. To allow room for the
insertion of additional sections in future years, we have mmbered the
gections "1280, 1280.2, 1280.%," etc.

Since the text of the recosmendatlon has been revised to conform to the
reyisions made in the revised draff statule, it is suggested that each
Compdasioner review the text of the recommendation prior to the neeting in
order to seve time at the meeting.

The draft statute has been revised in accardance with {he general direc-
tiong given to the staff at the October meeting. Comments on specific

changes follow:
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Section 1285. The addition of this section is suggested by the staff

as a procedural device to require the presentation of ell issues relating

to confirming, vacating or modifying an award in one proceeding. The
requirement of the filing of a "response" was suggested by the Bar Committee,
for under existing law the parties are at a loss to know what kind of
document to file in opposition to a petition.

Section 1285.2. This section carries out the action of the Commisaion

at the Ocicber meeting.
Bection 1285.4. These amendments are technical in nature, not sub-

stantive.

Section 1285.6. The Bar recommended the deletion of the reference to

the successors of the original arbitrators. The Committee believed the
reference created an ambiguity. The ataff does mot object to the revision
and has, therefore, incorporated it in this draft.

Bections 1285.8 and 1266. These amendments are to carry out the

decision of the Commigsion to require confirmation unless the award is

vacated.

Section 1286,2. This section 1s based on & section added by the Bar

as a part of its revision. It contains the limitations approved by the
Commission at the October meeting. A petition to confirm may be filed
within four years after service of the award; other petitions must be filed
within 90 days.

The sectlon provides that the parties by agreement may extend the time
limits. This iskexisting law, and the staff approves the revision.

The provision prohibiting the filing of a petition for ten days after

service of the award ia to give the parties time to apply to the arbitrators '
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for modification or correction. The Bar Comuittee was concerned lest
Jurisdiction be asserted by both the arbiirstors and the courts during
this interval.

Section 1286.%. Subdivision (2) of this section was opposed by the

Bar Committee, apparently because the Commnittee objected to the extension
of arbitration to controversies involving domestic relations. The
objection may have bheen becasuse the Committee believes there should be

no exceptions to the rule that confirmed awards are finel.

This subdivision does not extend the scope of arbitration. The sub-
division was adopted by ‘the Commission to take care of situations which may
arise because the scope of srbitration has been extended by Section 1280 to
any question of law or fact. However, the staff does not object to the |
deletion of the section, for in domestic relations situations, or in child
custody disputes, the courts will alter or modify the provisions of previocus
Judgments if the welfare of the persona concerned so requires. Therefore,
no great harm wil.'; be vceasioned by the deletion of the subdivision.

Section 1286.6. The Bar objects to the provision permitting enforcement

of unconfirmed ewards as contracts. The staff believes that the elimination
of thie provision will generate unnecessary judiclal proceedings, for if an
award becomes void uniess it ie confirmed, all awards will have %0 be
confirmed. A person may safely rely on an award without resorting to
confimation only if it is made clear that the award e va;lid unless an
attack 1s made on 1t.

In the previous draft, this section had & provieilon permitting any
ground for vacating an award to be raised as e defense in an action to

enforce the awerd ag s contract. This provision was eliminated to carry
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out the Commission's decision that attacks on the award must be made, if at
all, within 90 days after eervice of the award.

Chapter 5. The proposed changes in Chapter 5 are mostly technical.
However, in Section 1287.6, upon recommendation of the Bar, the staff has
added a standard 10-day notice requirement in order to give a respondent
time to file a response. This revision is nscessary in view of the
revisions previously recommended. The third paragraph (unmmbered) of
Section 1287 should also be noted.

 Bection 1288.6. The Bar Committee believed that the cour:t should be

required to make findings if it vacates, modifies or corrects an awerd. 1In
view of the mmiasioﬁ's previous decision on findings, the staff 4id not
believe that eny exceptions should be made {0 the general rule stated in
this section.

Section 1289, The Bar recommended that jurisdiction over enforcement

proceedings be given to the court in the county where the agreement is to
be performed or where the agreement was entered into. The staff believes
this 18 a desirable change and hae incorporated it in this revision.

Section 1289.4. A member of the Bar Committee suggested that jurisdic-

tion over enforcement proceedings be given primarily tc the court in vhich
an action involving the controversy is pending. This would obviate the
necesslty of filing a new proceeding in a different court as a conditicn
of obtaining a stay of the action. Thus, all matters would dbe settled in
cne action. There is & similar provision in the Uniform Act. The staff
beiieves that this 18 a desirable revision.

Sectione 1289.6 and 1289.8. The Bar recommended the addition of

provisions indicating that subsequent petitions relating to preliminary
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matters should be filed where the initial petiticn was filed and that
subsequent petitione relating to post-award procedures should be filed
where the initial post-award petition was filed. This is & desirable
revision, and the substance has been incorporated in the staff's revision.

Section 1291, The Bar recommended that the words "in arbitration”

be added after "rehearing” to eliminate e possible ambiguity. 4s thie
clarifies the section and does not alter the meaning, the staff has
incorporated this revisilon. Other revisions in this section have been

made to correspond with the revisions made elsewhere in the statute.

ADDITIONAL SUGGESTIONS

Subdivision (10) on Green. The Bar recommended that arbiiration

petitions should take precedence on court calendars. The staff recommends
_against the propeosal because it does not believe that arbitration pro-
ceedings are that much more important than other proceedings.
The A.A.A. proposed that some sort of Joinder provision be drafted
80 that other parties might be brought into arbitration proceedings. The
steff does not believe thaet e person, not a party to an arbitration
agreement, should be brought into arbitration proceedings. Even if such
& person were a party to & different arbitration agreement, the complexities
involved in compelling him to arbitrate appesr to be insurmountable. The
staff does not approve of this recommendation.
The A.A.A, also believes that some sort of provisicnal remedies
ghould be provided for arbitration proceedings. The staff believes that,
if the parties wish to have judicial relief, they should go to court,

The staff does ngt believe that it ie desirable to provide arbitraticn
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proceedings with all of the procedural devices available in civil litigation.
Moreover, the staff believes that it would be dangerous to provide the
provisional remedy of injunction in collective bargaining situations. The

staff recommende rejection of this proposal.

Regpectfully submitted,

Joseph B, Harvey
Assistant Executive Secretary
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RECCMMENDATION AND PROPOSED LEGISLATION

relating to

ARBITRATIOHN

NOTE: This is & tentative recommendsiflon and proposed statute

repared by the California Law Revision Commissiop. Tt is not a final

recommendation and the Commission should not be considered as having

mede a recommendation on a particular subject until the final recommendation

of the Commission on that subject has been submitted to the Legislature.

This material is being distributed at this time for the purpose of

obtaining suggestions and comments from the recipients and is not to

be used for any other purpose.
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RECOMMERDATION OF THE CALIFORNIA LAW REVISION COMMISSICN
relating to

Arbitration

The present Californis arbitration statute is Title 9 (begﬁmung with
Section 1280} of Part 3 of the Code of Civil Procedure. The enactment of
this statute in 1927 placed California smong that small but growing group
of states that have rejected the common law hostility to the enforcement
of arbitration agreements and have provided a moderm, expeditious sysiem
of enforcing such agreements., Nevertheless, experience under tue
California law has revealed certain defects in the statutory scheme,
Because of these defects, the Legislature directed the Law Revision
Conmission to study the arbitration statute to determine wvhether it
should be revised. |

The Commission has considered not only the Californla arbitration

~ statute, but it has also considered the arbitration statutes of other

states and the Unifcam Arbitration Act drafted by the National Conference
of Commissioners on Uniform State Laws., The Commission has concluded
that the basic principles of the present Califcrnia erbitration stetute
should be retained. However, the Commission believes that some

revision of the present law is necessary in order to improve the
organization of the statute, to clarify the law of arbitration, to
eliminete certain anomalies and to improve arbitretion procedure.

Although there are certain desirable features of the Uniform Arbitration
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Act which should be incorporated in the California arbitration statute,
much of the revision that is necessary would not be accomplished by

the enactment of the Uniform Act. As the necessary revision of
California arbitration law cannot be readily accomplished within the
framework of the exlsting title on _a.rbitra.tion, the Commission recommends
the enactment of a new title on arbitration thet would retain the desir-
able principles of the existing law with the following principal
modifications:

Matters Subject to Arbitration

1. The arbitration statute should be made applicable to agreements
for appraisals and valﬁatima_. The distinction between "appraisal” and
"srbitration” agreements was created by the courts at & time when the
early statutory attempts to provide for enforcement of arbitration agree-
ments imposed cumbersome procedural requirements upon the erbitration
process. If it sppeared from the nature of the agreement that the
pearties desired a determination of a particulsr fact -- such as the value
of certain prqperby == and did not contemplate a formal proceeding in
which evidence would be received, the courts held that the proceeding
vas an "appraisal’ and not en "arbitration” in order tc hold that the
cunbersome statutory formalities were inapplicable. As neither the
present California arbitration statute nor the statute recommended by
the Commission reguires the cbservance of any particular formality in
the conduct of an arbitration proceeding, there is no longer any reason
to preserve the judicially created distinction between these types of

proceedings. Therefore, the distinction should be abolished.
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2. The arbitration statute should be made clearly applicable to
collective bargaining egreements and other agreements pertaining to
labor. The presgent law states that its provisicns are not appiicable to
"econtracts pertaining to labor."” It has been held, however, that this
exclusion does not apply to sgreements providing for the performance of
mental and artistic, rather than physical, teska; thus, conirects providing for
the performence of actors' or artlsits’ services and contracts pertaining
to professional services are not within the exclusion. It has alec been
hélll that this exclusicn is not appliceble to collective bargaining
agreements. Thus, the exclusion has been so narrowly construed that
there is no reported case in which it ha.s bean applied. The Commissicn
believes that the arbitration stetute should be clarified by omitting
this exclusicnh and by providing specifically that agreements between
employers and employees or their representatives are subject to the
statute. This would codify the decisions interpreting the yresent
arbitration statute. Of course such a provision would not require
compulsory arbitration of lsbor disputes; it would merely provide &
procedure for enforcing the agreements that parties voluntarily enter
intc. Many of the matiers involved in labor disputes that are
determined by arditretion cannoi be determined judicially. Hence,
if agreements to arbitrate such mhtiers were unenforceable,
there would be no means to resolve many of such metters except through
industrial strife.

3. The arbitration statute should be made applicable to written
agreements that have been extended or renewed by an oral or implied

agreement of the parties. At the present time, arbitrstion agreements
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are enforceable only if they are in writing. Sometimes a written
agreement containing arbitration provisions will explre and the
parties will agree, either orslly or by conduct, to continue

to cperate under the former sgreement. The Commissicn believes
that any doubt as to the validity of the arbitration agreement

under such circumstances should be removed.

Proceedings to Enforce Arbitration Agreements

1. The determinations to be made by the court wpon a petitiom to
compel arbitration should be clarified. Some recent cases bave indicated
that the court should not only determine whether the parties agreed to
arbitrate the matter in dispute but should also determine whether there
is any merit to the contentions of the parties., BSuch decisions permit
the courts toc resolve questions that the parties have agreed to submit to
the decision of the srbitrators. The Commission recommends the addition
of language to the arbitration statute indicating that the court is not
to consider the merits of the dispute sought to be arbitrated upon
proceedings to compel arbitration.

2, The arbitration statute should provide that there are matters
that may be raised in defense to a petition to compel arbitration in
addition to the lack of an arbitration agreement. The present statute
provides that the court, upon a petition tp canpel arbitration, must
determine whether the agreement to arbitrate exists and whether it has
been breeched; and, if there is no agreement or if there has been no

breach of the sgreement, the petiticn must be diemissed. Cases, however,
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have held thet the courts mey also consider whether the party seeking
arbitration has waived his right to arbitrate or whether any other
grounds exiet that render the contrect unenforceable. These_ holdinge
should be codiffed. Moreover, the statubte should not provide for the
dismiesal of the petition if the arbitration agreement has not been
breached. If there is an enforceable agreement to arbitrate, an order
to arbitrate should be mede even though there has been no breach of the
agreement so that the parties will not have to return to the court if a
party refuses to comply with the agreement at a later time.

_ 3. Upon a petition to compel arbitration, the court should not be
required to order the arbitration to proceed immediately if there is
litigation between the parties pending before e court involving issues
not subject to arbitration and a decision upon such issues may make the
arbitration imnecessary. At the present time, the statute requires the
court to order arbitration when it makes the requisite findings; there
iz no statutory provision permitting the court to delay the_arﬁitration
until cther metters have been judicilally determined.

4. A pending action should not be stayed in order to permit
arbitration of the issues unless the party seeking the stay has taken
action to compel arbitration. Existing law provides for a stay of
Judicial proceedings to permit arbitration but does not require the
party seeking such relief to take any steps to compel arbitration. The
existence of an agreement to arbitrate should not be used only as a
dilatory plea; a pending action sﬁould be stayed only if the party
seeking the stay is actively seeking to have the issues iInvolved
submitted to arbitretion and .a. court of competent Jurisdiction has

determined that the issues should be arbitrated.

-5-




O D

5. A procedure should be set forth in the statute to guide the
courts in the selection of an erbitrator when asked to do so. None is
provided in the present law. A co&t should select an arbitrator either
from nominees jointly proposed by the parties or from lists of
experienced arbitrators mainteined by such agencies es the American
Arbitration Association, The Federal Mediation Service or the California

Conciliaticn Service.

Conduct of the Arbitration Froceeding

1. The arbvitration stetute should require notice of the arbitration
hearing to be given to 2ll parties unless the parties have otherwise
agreed. Although there is no requirement of notice in the present
statute, the courts bave stated thet reasomable notice is required. The
requirement of notice should be codified; but the uncertain requirement
of "reasonable notice"” should be repleced with a specific requirement of
at least seven deys notice unless the parties have otherwise agreed.

2. Recognition should be given to the fact that when there is more
than one arbitrator, often only one arbitrator is, in fact, a neutrel;
each of the other members of the panel usvally represents the viewpoint
of the party who appcinted him. The arbitrator sppointed as a neutral
should be given the dutles and responsidilities of e:;d.ing the reguired
notices, administering oaths, issuing subpenas, ruling on evidence and
procedure apnd presiding at the hearing.

3. The neutral arbitrator should not be permitted tc bese his
decision on information relating to the controversy cther tharn {that

obtained at the hearing unless the parties consent or are given an
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cpportunity to meet such information. Under the existing law,

the arbitrators may consult independent experts ocutside the hearing
vithout notifying the parties so long as the ultimate decision is that
of the erbitrators themselves.

Lk, Unless the parties have otherwise agreed, the arbitrators should
be authorized to proceed with the arbitreticn even though cne of the
parties has refused to appear and take part. The present California law
does not state whether or nct the arbitration may proceed under such
circumstances. It should be made clear that s party may not prevent
arbitration merely by stayling awvay from the hearing. BHowever, unless
the parties have specifically agreed that the arditrators may proceed in
the absence of a party, the person seeking to proceed with the arbitra-
ticn should first be required to obtain an order compelling the cther to
arbitrate. The person refusing to appear may believe that he has no duty
to arbitrate, A judiclal determination of his duty to arbitrate should
be made before an award may be takten egainst him in his absence.

5. Similarly, the neutral arbitrators should be able to make an
award even though cne or more of the arbitrators refuses to participate
unless the parties have otherwise agreed. At the present time, if an
arbitrator refuses to continue to participate in g proceeding, the
hearing may continue and a majority of the arbitrators may declde the
matter., The power of the majority to conduct the hearing when an
arbitrator refuses to atiend at all ig doubiful, for the present

California statute reguires all of the arbitrators to meet, The
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arbitration process should not be subject to the whims of a single
arbityetor. The Commission believes that the arbitration hearing should
proceed even though an arbitretor refuses to participate; but the decision
in such a situation should be made cnly by the neutrel arbitrators sc that
the rema.ining‘ arbitrators who are not neutrel may not control the decision.

6. A waiver of the right to be represemted by counsel et arbitration
proceedings should not be binding. The arbitration rules of scme trade
associations provide that the parties may not be represented by counsel,
If an arbitration agreement incorporates these rules by reference, the
parties may unwittingly waive their right to counsel when they merely
believe that they are incorporeting an arbitration procedure. The Come
mission believes that perscns should have the right to be represented by
counsel st any stage of the arbitration proceedings, and the arbitration
statute should guarentee that right.

7. The arbitratcrs should be granted a limited power to correct the
award for technical errors. At present, only the court has the power to
do ao. Extending the power t¢ the arbitrators may meke it unnecessary for
the parties to apply to the courts for rellef ir cases where the arbitrators
have merely made an errcr in caleculstion or in farm.

8, If the arbitration egreement does not provide a time limit
within which the arbitrators must determine the dispute, the court should
be able to fix a time within which the matter must be decided. The
absence of such a provision in the present California law permits an
arbitration proceeding tc be delayed unnecessarily. A party may ba
prevented from obtaining a.'nar relief st all in such cases, for a courd

proceeding would be stayed until the arbitretion is completed.
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9. BStatutery provision should be made for the pro rata division of
the costs of arbitration among the parties. There is no provision in the
existing law determi_ning the responsibility of the parties for auch costs.
If there 18 no agreement between the parties on the matter, the costs

should be borne equally by all the parties. This is the usual practice.

Enforcement of the Awerd

1. The present 90-day period within which an award may be confirmed
by the court should be extended to four years. The confirmetion procedure
1s merely a procedure for expeditiocus enforcement of arbitration awards;
hence the time for seeking such enforcement action should be the same as
the time within which relief must be sought for breach of a written
contract. Parties usually do not resort to confirmation unless 1t appesrs
that the copposing party is not going to comply with the aweard. Therefore,
the extended period for confirmation will permit the parties to utilige
the expeditious enforcement proceduree provided even though the refusal
t0 comply with the award occurs long after the award was mede. The
present 90-day limit for attacking the award by a petiticn to vacate,
modify or correct should Vbe retained, The parties are entitled to know
promptly whether or not the award is to be attacked, and the shorter time
limit within which a party may attack the award will place the burden of
taking action upon the person claiming the award is defective.

2. It should be made clear that an award becomes part of the contract
between the parties and may be enforced as such even though it is not
confirmed and a judgment is not entered in conformity with it. The present

Celifornia statute does not indicate the legal status of an unconfirmed
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award. Although no {elifornia case has apecifically so held, there have
been indications in some ceses that an unconfirmed avard probably would
be enforced as a contract between the parties. If unconfirmed awards
became vold upon expirstion of the time for confirmation, the parties
would be forced to initiate judicisl proceedings to coafirm every award
made. Thus a great deal of unnecessary and undesired litigation would

be generated. Therefore, any doubt concerning the validity of unconfirmed
awards should be eliminated by apecific language in the arbitration
statute stating that unconfirmed ewards are enforceable as contracts.

3. The arbitration statute should set forth the procedure to be
followed when a petition to confirm, modify or vacate an awvard is cpposed.
The present law doea not indicate what procedure is to be followed 1n
such cases, and as a result the parties to these proceedings cannot
determine whether an opposing pleading is necessary or permitted, and
cannot determine what form of opposing pleading tc use. A person opposing
a petition to confirm, modify or vacate an award should be required to
file u response setting forth his contentions and requesting any relief
he belleves that he is entitled to receive.

k. The arbitration statute should require the presentation of all
issues relating to the validity of an award to the court at the same time
in a proceeding that results in either the confirmation of the award {as
made or as modified by the court) or the vacation of the awerd. Any time
a petition to confirm, modify or vacate an award is contested, the court
ip called upon to determine the validity of the award. If it makea such
a determination, 1t should finally settle the status of the award sc that

it will be unnecessary for the parties to return to the court at a later




time for another determination of the status of the award.

5. If the court vacates an award, it should have the power to order
a rehearing by arbitrators; but unlese the parties otherwise agree, the
rehearing should be conducted by different arbitrators, for the original
arbitrators may be unduly disposed to decide the matter in the same manner
that it was decided at the first hearing. The present statute grante the
court the power to order a rehearing, but only if the time originally fixed
in the arbltration agreement for the arbitrators' decision haa not expired.
This limitetion precludes a rehearing in a great many cases. The rehearing
procedure can be more effeetively utilized if the time within which the
avard is to be made under the arbitration agreement is computed from the
date of ithe order for rehearing and not from the dete of the original agreement.

6. A writien ewerd made pursuamt to an oral arbitration agreement
should be subject to confirmation or attack under the arbitration statute.
At present, oral arbitration agreements are not specifically enforceable,
but an eward pursuant t{o such an agreement is enforceable ms a contract.
There is no provision for enforcing or attacking an award made pursuant to
such an agreement under the arbifration statute. The Commission does not
recomnend & change in the policy of refusing specific enforcement of oral
arbitration agreements. But there is no reason to deny the parties £o such
an sgreement the right tec utilize the summary procedures available under

the arbitration statute after an award has been made.

Judicial Proceedings Generally

1. California courts should be given personal jurisdiction over
parties who have erptered lnto sgreements In this State providing for

srbitration in California whether or not such parties can be found
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within the State when judiciel rellef is sought. At the present time,
an arbitration sgreement entered into in Californis usyally cannot be
enforced here against an out-of-state party unless personal jurisdiction
can be obtained, The Commissiorn therefore recommends that the making of
an agreemepnt in this State which provides for arbitration in this State
be deemed a consent to California's jurisdiction for purposes of enforce~
ment of the arbitration agreement. A similar provision is contained in
the Uniform Arbltration Act and the lews of some other states.
~ 2+ The venue provisions of the present arbitration statute should be

elarified and gathered together in one chapter of the title on arbitration. The
venue provisions of the present arbiliration statute are scaettered throughouwt the
title or erbitraticn. They are incomplete in that they do not permit California
courts to confirm an awerd if portions of the arbitration proceeding were con-
ducted in seversal counties or outside the State. The benefits of the
arbitration statute should not be denied to the parties to an arbitration
agreement merely because circumstances require that svidence be received
in more than one locality or that the comtroversy be submitted to persons
not all of whom are within the State.

3. The appeal provisions of the arbitration statute should also be
clarified. The present statute does not provide for an appeal from an
crder made pricr to the arbitration hearing. But the cases hold that an
order dismissing a petition to compel arbitration is sppealable and an
order granting a petition to compel arbitration is not appealable. These
decisions should be codified so that the appeal provisions of the arbitra-
tion statute completely cover the matter of appesls in arbitration

proceadings,

. =2




e ®

Ellmination of Cbaolete Provisions

There are certain provisions in the codes that are inconsistent
with the provisions of the title on arbitration as proposed. Section
1053 of the Code of Civil Procedure provides in pert that when there
are three erbitrators all must meet but two of them may perform any act
that all of them might perfcrm. As the proposed title on arbitration
contains provisions determining the circumstances under which arbitration
may proceed in the absence of scme of the arbitrators, the reference in
Section 1053 to arbitrators should be deleted.

Civil Code Section 1730 (Section 10 of the Uniform Sales Act) states
thet a contract to sell at a valuation is avoided 1f the valuatlon falis
without fault of either party. As there is no reason for such an agree-
ment to fall if the parties can proceed under the title on axbitration,
this section should be mmended to indicate that it 1s inapplicable to
those cases covered by the arbitration statute.

Subdivieion 3 of Civil Code Section 3350 states that an agreement
to submit a dispute to arbitration is not specifically enforceable. As
the arbltration statute provides s procedure for specifically enforcing

such an agreement, this subdivision should be deleted fram the section.

The Commission's recommendation would be effectuated by the

enactaent of the following measure:
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An act to repeal Title 9 (commencing with Section 1280) of Part 3 of the

Code of Civil Procedure, to add Title 9 (commencing with Secticn

1280) to Part 3 of the Code of Civil Procedure, to amend Section

1053 of the Code of Civil Procedure and to amend Sections 1730 and

3390 of the Civil Code, relasting to arbitration.

The people of the State of Californim do enact as follows:

SECTION 1. Title 9 {commencing with Section 1280} of Part 3 of the

Code of Civil Procedure is repealed.

8EC. 2. Title 9 (commencing with Section 1280) is added to Part 3

of the Code of Civil Procedure, to read:

Title 9
ARBITRATION
Chapter 1

GENERAL PROVISIONS

1280. As used in this title:
(a) "Agreement" includes, but is not limited to, agreements providing

for veluetions, appraisals and similar proceedings and agreements between
employers and employees or between their respectlve representatives.

(b) "Award" includes an award made pursuant to an sgreement not in

writing.
(c¢) ‘“Contraversy" includes any question arising between the parties
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to an agreement whether such question 1is one of law or of fact or both.

(d} "Neutral arbitrator" means an arbitrator who is (1) selected
Jointly by the parties %o an agreement to arbitrate or by thelr representatives
or (2) appointed by the court when the parties or their representatives
Jolntly fail to do so.

(e) "Written agreement" shall be deemed to include a written sgreement
which has been extended or renewed by an orel or implied agreement.

1280.2. A written agreement to submit to arbitration an existing
controvergy or a controversy thereafter arising between the parties is
valid, enforceable and irrevoceable, save upon such grounds aas exist for

the revocatlion of esny contract.

Chapter 2
ENFORCEMENT OF ARBITRATION AGREFMENTS

1281. On petition of a party elleging the existence of a written
agreemeﬂt to arbitrate a controversy and that a perty thereto refuses to
arbitrate such controversy, the court shall order arbitration of such
controversy if 1t determines that an agreement to arbitrate such controversy
exists, unleas it determines that:

(a) The right to arbitrate has been waived by the petitioner; or

(b) Grounds exist for the revocation of the agreement.

If the court determines that an agreement to arbltrate a controversy
exists, an order to arbitrate auch controversy may not be refused on the
ground that the matter in issue lacks substantive merit.

If the court determines that there are other issues, not subject to
arbitration, that are the subject of & pending action or special proceeding

between the parties and that a determination of such issues may make the
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arbitration unnecessary, the court may order arbitration but stey its order
until such determination or until such earlier time as the court specifies.

1281.2. 1If a court of competent jurisdiction, whether in this State
or not, has ordered arbitration of s controversy which is an issue involved
in en action or proceeding pending before a court of this State, the court
of this State in which such action or proceeding is pending shall, upon
motion of a party, stay such action or proceeding until an arbitration is
had in accordance with the order for arbitration or until such earlier time
a3 the court specifies.

If an application has been made to & court of competent jurisdiction,
vwhether in this State or not, for an order compelling arbitration of a
controversy which is an issue involved in an action or proceeding pending
before a court of this State and such application is undetermined, the
court of this State in which such action or proceeding is pending shsll,
upon motion of a party, stay such action or proceeding until the application
for an order compelling arbitration is determined and, if arbitration of
such controversy is ordered, until an arbitration is had in accordance
with the order for arbitration or until such earlier time ae the court
specifies,

If the issue which 1s the controversy subject to arbitration is
severable, the stay mey be with respect to that issue only.

1281.4, If the arbitration agreement provides or the parties otherwise
agree upon a method of appointing an arbitrator, such method shall be
followed. In the absence thereof, or if the agreed method feils or for
any reason cannot be followed, or when an arbitrator appointed fails to

act and his successor has not been sppointed, the court, on petition of a
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party, shall appoint one or more arbitrators.

When a petition is made to the court to sppoint & neutral arbitrator,
the court shall nominate five perscons from lists of persons supplied
Jointly by the parties or obtained from a govermmental agency or private
disinterested association concerned with arbitration. The parties may
within five days of receipt of such nominees from the court Jointly select
the arbitrator whether or not such arbitrator is ameng the nominees. If
the parties fail to select an arbitrator within the five-day period, the

court shall appoint the arbitrator from the nominees.

Chapter 3
CONDUCT OF ARBITRATION PROCEEDINGS

1282, Unless the parties otherwise agree:

(2) The arbitration shall be by a single neutral arbitrator.

(b) Except as otherwise provided in subdivieion {e} of Section
1282.2, 1f there is more than one arbitrator, the powers and duties of
the arbitrators, other than the powers and duties of & neutral arbitrator,
may be exercised by & majority of them if reasonable notice of all
proceedings has been given to all arbitrators.

(c) If there is more than one neutral arbitrator, the powers and
duties of & neutral arbltrator under Sections 1282.8, 1283, 1283.2 and
1283.8, subdivisions (&) and {b) of Section 1282.2 and subdivision (8)
of Section 1284.2 may be exercised by a majority of the neutral arbitrators
or, by unanimous agreement of the neutral mrbitrators, such powers and
duties may be delegated to one of thelr number.

(d) If there is no neutral arbitrator, the powers and duties of a

e



neutral arbitrator may be exercised by a majority of the arbitrators.

1282.2., Unless the parties otherwise agree:

{a) The neutral arbitrator shall appoint & time and place for the
hearing and cause notice to the parties and to the other arbitrators to
be served personally or by registered or certified mail not less then
seven days before the hearing. Appearance at the hearing waives notice.
The neutrai arbitrator may adjourn the hearing from time to time &s
necessary. On request of a party for good ceuse, or upon his own
determination, the neutral arbitrator may postpone the hearing to & time
not later than the date fixed by the agreement for meking the award or to
a later date if the parties consent thereto.

(b) The neutral arbitrator shall preside at the hearing, shell rule
on the admission and exclusion of evidence and on questions of hearing
procedure and shall exercise all powers relating to the conduct of the
hearing.

{c) The parties are entitled to be heard, to present evidence and
to cross-examine witnesses appearing at the hearing, but rules of evidence
and rules of judicial procedure need not be observed. On request of any
party, the testimony of witnesses shall be given under oath.

{d) If an order to arbitrate hes been made pursuent to Section
1281, the arbitrators may hear and determine the controversy upon the
evidence produced notwithstanding the failure of a party duly notified
to appear.

(e) If an srbitrator for any reason fails to act, the hearing shell
continue but only the remaining neutral arbitrator or neutral arbitrators

may make the award.



(f) If a neutral arbitrator intends to base an award uypen information
relating to the controversy other than that obtained at the hearing, he
shall disclose such information to all parties to the arbitraticn and give
the parties an opportunity to meet it.

1282.6. A party has the right to be represented by an attorney at
any proceeding or hearing under this title and a waiver of this right
mey be revoked; but if a party revokes his waiver of hie right to be
represented by an attorney, the other party is entitled to a reasonable
continuance for the purpose of procuring an attorney.

1282.8. Upcn application of a party or upon his own determination,
the neutral arbitrator mey issue subpenas for the attendance of withesses
and subpenas duces tecum for the production of books, records, documents
and other evidence. Subpense shall be served and enforced in accordance
with Chapter 2 (commencing with Section 1985) of Title 3 of Part 4 of
this code.

1283, The neutral arbitrator mey administer oaths.

1283.2. On application of a party and for use as evidence and not
for discovery, the neutral arbitrator may order the deposition of a
witness who cannot be subpensed or is unable to attend the hearing to
be taken in the manner prescribed by law for the taking of depositions
in civil actions. If the neutrel arbitrator orders the teking of the
deposition of & witness who resides outside the State, the party who
applied for the taking of the deposition shall obtain a commission
therefor from the superior court in accordance with Sections 2024 to
2028, inclusive, of this code.

1283.4, Except for the parties and their agents, officers and
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employees, all witnesees asppearing pursuant to subpena are entitled to
receive fees and mileage in the same amount and under the same circumstances
as prescribed by law for wiltnesses in civil mctions in the superlor court.
The fee and mileage of a witness subpenaed upon the application of a party
shall be paid by the perty at whose reguest the witness is subpenaed. The
fee and mileage of a witness subpenaed solely upon the determination of

the neutral arbitrator shell be paid for in the manner provided for the
payment of the neutral arbitreator's expences.

1283.6. The sward shall be in writing and signed by the arbitrators
concurring therein. It shell include a determination of all the quesiions
submitted to the arbitrators the decision of which is necessary to the
award made.

1283.8. The neutral arbitrator shall serve a signed copy of the award
on each party perscnelly or by registered or certified mail or as provided
in the agreement.

1284, The award shall be made within the time fixed therefor by the
agreement or, if not sc fixed, within such time es the court orders on
petition of & party. The parties may extend the time either before or
after the expiration therecf. A party waives the objection that an award
wae not made within the time required unless he gives the arbitrators
written notice of his objection prior to the service of a signed copy of
the avard on him.

128%.2. {a} The arbitrators, upon written applicetion of a party,
may modify or correct the award upon any of the grounds set forth in
subdivisions (a) and (e) of Section 1285.8 not later than 30 daye after

gservice of a signed copy of the award on the applicant.
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() Application for such modification or correctlion shall be made
not later than 10 days after service of a eigned copy of the award on
the spplicant. Upon or before msking such application, the applicant
shall deliver or mail a copy of the application to all of the other -
rarties to the arbitration.

{e) Any party to the arbitration may make written objection to
such application, The objection shall be made not later than 10 days
after the application 1s delivered or mailed to the objecter. Upon or
before making such objection, the cbjector shall deliver or mail & copy
of the objection to the applicant and all the other parties to the
arbitration.

(4) The arbitrators shall either deny the application or modify or
correct the award. The denial of the application or the modification or
correction of the award shall be in writing and signed by the arbitrators
concurring thereln, and the neutral erbitrator shall serve a signed copy
of such denjal or modification or correction on each party pergonally or
by reglstered or certified mail or as provided in the agreement. If no
modificetion or correction of the award is served within the 30-day period
provided in subdivision (a) of this section, the application for medifica-
tion or correction shall be deemed denied on the last day of the 30-day
period.

128k.4. Unless otherwise agreed to by the parties, each party shall
pay hls pro rata share of the expenses and fees of the neutral arbitrator,
together with other expenses incurred in the conduct of the arbitration,
not including counsel fees or witness fees or other expenses incurred by

the parties.



Chapter &

FNFORCEMENT, MODIFICATION OR VACATION OF AWARD

1285. A proceeding under this chapter to confirm, to modify or

correct or tc vacate an award is commenced by serving and filing a petition

requesting such relief. The respondent named in the petition shaell serve

and file a response to the petition if he reguests any relief other than

that prayed for in the petition.

1285.2, {1292~-éig—-ypen-pe%itien-af-a-party-fiieé-wi%hia~eae-year
ai%er-sefviee-af-a-aigned-eapy-e§-the-award-apea-him;-%he-eeur%-shaii
esnfirmraa—awaré-unless-an%imeiy-petétien-%e-vaeateg—msdiﬁy-er-earweet-%he
award-haa-been-fiied—ae-prewideé-ia—Seetiene-&EQB-aad—lQQh-aai-ia-gendiagv]

IGEJ--Haiess-aneapy-%hereef-has-previeaaiy-been—fiieé—ia-the-greeeed-
iig,-%he-garty-pe%itien&ng-f@y-aa-eréerueeafiruiag;-vaeating,-mséifying-er
esraeeting-an-award-eh&li-aliege-%he—sabetanee-sf-sr—a%taeh-%a—the-petitian
a-c@py-of-each-of-the-foliovings |

[{aJ--Fhe-ngreement-so-avhitrater )

[€8)--Phe-names-os-she-arbitrators- ]

[{ed--The-awardy]

When & petition seeking relief under this chapter is served snd filed

in sccordance with this title, the court shall confirm the sward unless it

¥acates or modifies or corrects the award as preseribei in Sections 1285.L4

and 1285.8,

1285.4, [iESSr-él}_~Upen—petitien-ef-an~aggrieved~§arty-ts-the

arkitrasizn} When a petition or response requesting that an award be




vacated is served and filed in accordence with this title, the court shall

vacate [em] the award if the court finds thaet:

(a) The award was procured by corruption, fraud or ether undue meens;
{b) There was corruption in any of the arbitretors;

{c) The rights of the [petiéiener] party requesting that the award

be vacated were substantially prejudiced by misconduct of a neutral
arbitrator;
{d) The arbitrators exceeded their powers; or

(e) The rights of the [peiissener] party requesting that the award

be vacated were substantially prejudiced by the refusal of the arbitrators
to postpone the hearing upon sufficient csuse being shown therefor or by
the refusal of the arbitrators to hear evidence material to the controversy
or by other conduct of the arbitrators contrary to the provisions of this
title.

[£2)--A-petiitien-under-shis-geetion-shall-be-filed-yibhin-90-days
after-gerviee-of-a-aigned- eopy-of-bhe-avard-on-she-vesitionery )

1285.6. [£33] If the award is vacated on eny of the grounds stated
in [eubdivissen-(ij-ef-thia] Sectlon 1285.4, the court mey order a
rehearing before new arbitrators chosen as provided in Section 1281.4.
[3284]. If the award is vacated on the grounds set forth in subdivision
(a) or [€37] (e) of [shis] Section 1285.4, the court [meyy] with the
consent of the parties [s] mey order a rehearing before the original
arbitrators [ew-iheir-gueecescexs~appeinted-in-nceordanee-with-Seetien
3284k). The period of time within which the agreement requires the awsrd
to be made 1B spplicable to the rehearing and commences from the date of

the order for rehearing.
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[€4)--3f-4he-eguri-denien~-the-petition-to-vaeabe-the-awards -the-cours
shelly-en-request-of-a-pariyy-confirm-the-award. |

1285.8, [229Ls--{ij-Upsn-petition-of-any-pariy-te-the-arbisvation
made-within-S0-daya-afier-the-serviee-of-a-sigred-eapy-of-she~avard-or-ihe

pediéioner] When & petition or response requesting that an award be

modified or corrected is served and filed in accordance with this title,

the court shall modify or correct the award i1f the court finds that:

{a) There was an evident miscalculation of figures or an evident
misteke in the'description of any person, thing or property referred to
in the award;

(b) The arbitrators have awarded upon a matter not submitted to them
and the award may be corrected without affecting the merits of the decision
upon the [desues) controversy submitted; or

(c)} The award is imperfect in a matter of form, not affecting the
merits of the controversy.

1286. [¢23] If the [petition-is-gwantedy-the] court [sheii-medify

er-eorreek] modifies or corrects the award [se-ag-te-effech-itg-intent-andy

1f-requested-by-a-partyl, the court shall confirm the award as so modified

or corrected.
[£3)--Tf-bhe-eonri-denies~-a-peisition-to-pmedify-or-correek-an-ayardy

the-eours-ghalily-on-vequest-of-a~partyy-confivm-she-awardy |

1286.2. (a) Except as otherwise provided in this sectlon, & petition

reguesting that an award be confirmed under Section 1285.2 shall be served

and filed not later than four years after the date of service of a signed

copy of the award on the petitioner.

(b} Except as otherwise provided in this section, a petition or
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response requesting that an award be vacated under Section 1285.4 or

modified or corrected under Section 1285.8 shall be served and filed not

later than 90 days after the date of service of s signed copy of the

award upon the person requesting relief.

(c} Subject to the limitation set forth in subdivision (b) of this

section, a response shall be served and filed within 10 days from the date

of service of the petition unless such time is extended by the court.

(d} HNo petition may be filed under this chapter until at least 10

days after service of the signed copy of the award on the petitioner. If

gn epplication to the arbitrators for modification or correction of the

avard is made under Section 1284.2 during such 10-dsy period, a petition

may not be filed under this chepter until the final determination of the

epplication for modification or correction under Sectlion 1284.2, If an

application is made to the arbitrators for modification or correction of

the award under Section 1284.2, the date of the service of the award for

the purpose of subdivisions (a) and {b) of this section shall be deemed

o be the date gf the service upon the petitioner of a signed copy of

the modification or correction of the award or of the denisl of the

application or the date that such application is deemed to he denied under

subdivision {d) of Section 128%.2.

{e} The time limits provided in subdivisions (a), (b) and {c) of

this section may be extended by an agreement in writing between the parties.

1286.4. [1295w--¢2)) Upon the granting of an order confirming an
award, Judgment shall be entered in conformity therewith. The Jjudgment
when rendered by the court shall be docketed as if it were rendered in an

action. The judgment sc entered has the same force and effect as, and
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is subject to all the provisions of law relating to, a judement in a civil
action; and [,—exeepé-as-prsvideé-in—subdivisien-Ga}-ef-this-seetian;]
it may be enforced as if it had been rendered in an sction in the court
in which it 1s entered.

[{2)~-2f-a-consroversy-ie-determined-by-nn-avard-chaty-if-is-yeve
a-eentraet-hetween-#he-partieag-veuld-he-required-te-be-appre¥ed-by-a
eeursy-the-award-shali-be-decmed-sp-be-guek-n-asntract~and-shall -ke
subjeed-to-guek-aprravaiy |

1286.6. [3295+5+] Unless an award is vacated as provided in this
[#d%3e] chapter, the award may be enforced in the same manner and to the
same extent as a contract between the parties to the award, whether the

e e——————

awerd is confirmed or not.
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Chapter 5

GENERAL PROVISICNS RELATING TO PETITIONS AND RESPCNSES

1287, A petition under Chapter 2 (commencing with Section 1281) of

this title shall be filed by a party to the alleged agreement to arbitrate,

A petition under Chepter LI {commencing with Section 1285) of this title

shall be filed by a party to the arbitration proceeding or award,

A petition under this title shall neme as respondents the other parties

to the arbitration sgreement or award, if any. Any person included within

and bound by the arbitrstion agreement or avard may be named as a respondent.

If the court finds that a person named as & respondent was neither a

party to the arbitration agreement or award, if any, nor & person included

within and bound by the arbitration agreement or award, the petition shall

be dismissed as to that person.

1287.2. Unless a copy thereof has previously been filed in the proceed-

ing, & person seeking relief under Section 1285.2 or 1285.8 shall:

(a) Allege the substence of or attach to his petition or response &

copy of the agreement o arbitrate.

(b) Set forth in his petition or response the names of the arbitrators.

{¢) Incorporate in or attach to his petition or response a copy of

the sward and the written opinion of the arbitrators, if any.

1287.4. Unless a copy thereof has previously been filed in the proceed-

ing, a petitioner seeking relief under Section 1285.4 shall:

{a) Allege the substance of or attach to his petition & copy of the mgree-

ment to arbitrate unless the existence or validity of such an alleged agreement

1s denied.

(b} Set forth in his petition the names of the arbitrators,

w]lba



{e} Incorporate in or attach to his petition e copy of the award and

the writfen opinion of the arbitrators, if any.

1287.6. [{33] Except as otherwise provided in this title, a petition
under this title shall be heard in the manner and upon the notice provided by

law for the making and hearing of motions except that not less than 10 days

initial notice of the date set for the hearing cm a petition shall be given.

1287.8. [€23] (a) A copy of the petition and a written notice of

the time and place of the hearing thereof and any other papers required by

Seetion 1010 shall be served in the manner provided in the erbltration

agreement for the service of puch petition and notice.

[£33] (b} 1If the arbitration egreement doces not provide the mamner
in which & copy of [tke] such petition and notice shall be served, the copy

of the petition and [tke] notice [thereef] and any other papers reguired by

Section 1010 shall be served in the mamner provided by law for the service

of summons in an action or in the manner provided in [subdivisier-{4)-ef-
this] Section 1288 unless:

(1) The person on whom service is to be made has previously appeared
in the proceeding, or

{2) The person on whom service is to be made has previously been
served with any petition in the proceeding in the manner provided by law
for the service of summons in an action or in the menner provided in

[aubdiviaten-(L)-ef-this] Section 1288,

1288, [4h)-Subjeet-teo-subdivisien-{P)-ef-thin] Except as otherwise

provided in subdivision (&) of Section 1287.8, service of the copy of the
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petition and the notlice and any other papers required by Section 1010 [may]

shall be made upon & person outside this State by mailing the copy of the

petition and the notice and other papers to such person by reglstered or

certified mail. Personal service cutside the State is the equivalent of such
service by mall. Proof of service by mail sghall be made by affidavit showing
such mailing together with the return receipt of the United States Post
Office bearing the signature of the person on whom service is to be made.
Notwithstending any other provision of this title, if service is made in

the manner provided in this subdivision, the petition may not be heard

until st least 30 days after the date of such service,

1288,2, [{5)-Bubjeeb-se-subdivision-{R)-of-shis] Except as otherwise

provided in subdivision (a) of Section 1287.8, 1f the person on whom

gervice 1s to be made has previcusly appeared in the proceeding or has
previously been served in the manner specified in subdivision [{33]

{b) of Section 1287.8 or [{LJ-ef-this] Section 1288, the copy of the

petition and notice and any other papers required by Section 1010 shall be

served as provided in Chepter 5 (commencing with Bection 1010) of Title

14 of Part 2 of this code.

1288.4. A response shall be served as provided in Chapter 5 (commencing

with Seetion 1010) of Title 14 of Part 2 of this code.

1268.6. [1P97+5+] Findings of fact and conclusions of law need not be
made by the court upon the determination of a petition or motion under this

title.
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Chapter 6
VENUE, JURISDICTICN AND COSTS
1289, [3R96e--{2)--Subjeet-be-subdiviaien-{a)-and-{h}-ef-thin-seetion]

Except as _otherwise provided in Section 1289.4 or 1289.6, {A] any petition

[iar-aa-erde!-te-arbitrate-maée-pursuant-te-Seetien-lE@E-ey-a-petitiea—far
$he-appeintment -of -an-arbitrater-nade-pursusnt-te-Seebien-12684] mede prior

tc_the commencement of arbiiration proceedings shall be filed in ihe

superior court in:

(a) The county where the agreement is to be performed or was entered

into.

(b) If the agreement does not specify & county where the agreement

iz to be performed and the sgreement was not entered into in any county in

this State, the county where any party resides or has a place of business.
[ey-whsre-the-agyaemant—is-te-be-perfermeay-er,-if-ne—party-has-a
repidenee-or¥-plaee-of -businass-in-thig-State-and-the-place-of-porfornanes
is-neb-gpeeified-in-the-agrecmanty )

(e¢) In any case not covered by subdivision (a) or (b) of this Section,

In any county in thls State,
[{2}--A-metien-fer-a-stay-of-an-aetion-nade-pursuant-be-Seetien-1083
ghati-be~filed-in-the~eourt-wherve-the-netion-in-pendingy |

1289.2. [£33] Except as otherwise provided in Sections 1289.k4, 1289.6

and 1289.8! any petition made after the commencement or completion of

arbitration proceedings shall be flled in the superior court in the county

where the arbitration is being or has been held, or, if not held exclusively
in any one county of this State, then such petitlon shall te £lled as

provided in [subdivdsier-{i)-ef-this] Section 1289.
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1289.4. If a controversy referrable to arbitration under an alleged

agreement is involved in an action or proceeding pending in & superior

court, a petition for an ¢rder to arbitrate shall be filed in such action

or proceeding.

1289.6. After a petition hes been filed under Section 128}, 1281.4% or

1284, any subsequent petition under those sections involving the same agreement

to arbitrate and the same controversy and the same parties shall be filed in the

gsame court and heard in and as & part of the earlier proceeding.

1289.8, After a petition has been filed under Chapter 4 (commencing with

Section 1285)of this title, any subsequent petition under such chapter involving

the same award and the same parties shall be filed in the same court and heard

as 8 part of the earlier proceedings.

1290, A motion for a stay of en action made pursuant to Seection 1281.2

shall be medge in the court where the action iz pending,

1290.2. {3999+] The making of an agreement in this State providing for
arbitration to be had within this State shall be deemed a consent of the parties
thereto to the Jurisdiction of the courts of this State to enforce such agree-
ment by the making of any orders provided for in this title and by entering
of Judgment on an award under the agreement. An agreement made in this State
which does not specify a place for the arbitration to be held shall be
considered to provide for arbitration within this State.

1290.4%. [2208+5+] The court shall award costs wpon any Judicial
proceeding under this title as provided in Chapter 6 (commencing with Section

1021) of Title 14 of Part 2 of this code.
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Chapter 7

APPEALS
1291. [2398+-{33] An appeal may be taken from:
(8} An order dismissing or denying a petition to compel arbitretion
under [eubdivisien-£1)-ef] Section [2282] 1281,
[€B)~~An-order-gransing-or-denying-a-pesition-s0-medifyy-correci-or
eoRfswn-aR-avardy )

[fe3) (b) An order [gransing-er] dismissing or denying a petition

[4e~vaeate-an-award] under Chapter 4 {commencing with Section 1285)of this

title unless & rehearing in arbitration 1is ordered.

(d) An order confirming an award.

(e) An order modifying or correcting an award.

(£f) An order vaceting an award unless a rehearing in arbitration

is ordered.
[¢45] (g) A Judgment entered pursuant to this title.
1291.2. [£23] The appeal shall be taken in the same manner as an

sppeal from an order or judgment in & civil action.

SEC, 3. BSection 1053 of the Code of Civil Procedure is amended o

read:
1053. When there are three referees [y-er-tharec-arbitratorsy)

all must meet, but two of them may do any act which might bhe done by all.
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SEC. 4. Section 1730 of the Civil Code is emended to reed:

1730. SALE AT A VAIUATION. Except as otherwise provided in Title

g {commencing with Section 1280} of Part 3 of the Code of Civil Procedure:

(1} Where there is a contract to sell or a sale of goods &t a
price or on terms to be fixed by a third person, and such third person,
without fault of the seller or the buyer, cannot or does not fix the
price or terms, the contract or the sale is thereby avoided; but if the
goods or any part thereof have been delivered to and appropriated by the
buyer he must pay & reascnable price therefor.

{2) Where such third person is prevented from fixing the price or
terme by fault of the seller or the buyer, the party not in fault may

have such remedies against the party in fault as are allowed by Chapters

4 and 5 of this act.

SEC. 5. Section 3390 of the Civil Code is amended to read:

3390. The following obligations cannot be specifically enforced;
1. An obligstion té render personal service;
2. An obligstion to employ ancther in personal service;
3. [ An~ apFrecmends Lo~ swhRd k-6 coREFreversy-to-arbityations |

[4+] An egreement o perform an mct which the party has not power
lawfully to perform when required to do so;

[fe} 4. An egreement to procure the oct or consent of the wife of
the contracting perty, or cf any otkher third perscn; or

[Ge] 5. Aa ajrcement, the terms of which ere not sufficiently certsin

to make the preciée sct which is to be done clearly ascertainsble.
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SEC. 6. (1) Except as otherwise provided in subdivision {2) of
this section, this act applies to all contracts whether executed hefore
or after the effective date of this act.

(2) Section [2899] 1290.2 of the Code of Civil Procedure, as added
by this act, does not apply to any contract executed before the effective
date of this act; but such section does apply to any renewal or extension
of an existing contract on or after the effective date of this act and to

any new contract executed on or after the effective date of this act.
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{32) EXHIBIT B

SUCUESTED REVISIONS BY STATE BAR COMMITTEE CON
ARBITRATION OF TENTATIVE RECOMMENDATIONS OF

CALIFCRNIA LAW REVISION COMMISSION

September 8, 1960
Revised October 15, 1960
(Proposed additiocnal language is written in all capitel letters and

lenguage proposed to be deleted 1s stricken through.)

An act to repeal Title 9 (commencing with Section 1280) of Part 3 of the

Code of Civil Procedure, to add Title 9 (commencing with Section 12680)

to Part 3 of the Code of Civil Procedure, to amend Section 1053 of the

Code of Civil Procedure and to amend Sections 1730 and 3390 of the

Civil Code, all relating to arbitretion.

The people of the State of California do enact as follows:

SECTION 1. Title 9 (commencing with Section 1280) of Part 3 of the

Code of Civil Procedure is hereby repealed.

SEC. 2. Title 9 (commencing with Section 1280) is added to Part 3

of the Code of Civil Procedure, to read:

e



TITLE 9. ARBITRATION

1260, As used in this title:

{1} '“Agreement" IS NOT' LIMITED TO BUT includes agreements providing
for valuations, appralsals and similar proceedings and agreements hetween
employers and employees or between their respective representatives,

(2) "Award" includes an award made pursuant to an agreement not in
writing.

(3) "Controversy" includes any question arising between the parties
to an agreement whether such question is one of law or of fact OR BOTH,

(L) "Neutral arbitrator" means an arbitrator who is (a) selected
Jointly by the parties to an agreement to arbltrate or by their representa-
tives or (b) appointed by the court when the parties or their representatives
Jointly fell 4o do so.

{5}--"Writton-agreement -ghali-be-deemed-to-inalude-a-written
agreement-whieh-has-been-entended-or-rensved -by-an-eval-er-implied

agroamEenty

1281. A written agreement to submit to arbitration an existing
confroversy or a controversy thereafter arising between the parties is
valid, enforceable and irrevocable, save upon such grounds as exist for
the revocation of any contract. COMMON LAW ARBITRATION IS ABOLISHED. ARBI-

TRATION MAY BE COMPELLED AND ENFORCED ONLY AS PROVIDED IN THIS TITLE.

1282. {1} On petition of a party alleging the existence of a written
agreement to arbitrate a controversy and that a party thereto refuses to

arbitrate SUCH CONTROVERSY, the court shall order .arbitration OF SUCH
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CONTROVERSY if it determines that AN agreement TO ARBITRATE SUCH CONTROVERSY
exlsts, unless it determines that:

(4) THE CONDITIONS PRECEDENT T0 ARBITRATION SET FORTH IN THE AGREFMENT
HAVE NOT BEEN FULFILLED BY THE PETTTIONER, UNLESS SUCH FULFILIMENT HAS BEEN
PREVENTED, OR SUCH CONDITIONS HAVE BEEN WAIVED, BY THE OTHER PARTY; OR

(eB) The right to arbitrate hes been waived by the petitioper; or

(8C) Grounds exist for the revocetion of the agreement.

(2) TIF THE COURT DETERMINES THAT ANY AGREEMENT TO ARBITRATE A
CONTROVERSY EXISTS sn order to arbitrate SUCH CONTROVERSY may not be
refused. on the ground that the matter in issue lacks substentive merit.

(3} If the court determines that there are other issues, not subject
to erbitration, that are the subject of a pending action or special
proceeding between the partiea end that & determination of such lssues
may make the arbitration unheceBsary, the court may order arbitration
but stay its order until such determination or until such earlier time
es the court specifies.

(4) THE COURT MAY ENJOIN AR ARBITRATION PROCEEDING COMMENCED OR
THREATENED IF IT DETERMINES THAT THERE IS NO AGREEMENT TO ARBITRATE THE

CONTROVERSY.

1283. (1) If a court of competent jurisdiction, vhether in this
State or not, has ordered arbitration of an-iaswe CONTROVERSY involved
in an action or proceeding pending before a court of this State, the court
OF THIS STATE in which such action or proceeding is pending sheall, upon
motion of a party, stay such action or proceeding until an arbitration
1e hed in accordance with the order for arbitration or until such earlier
time as the court specifies.
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(2) If an application has been made to & court of competent
Jurisdiction, whether in this State or not, for an order compelling
arbltration of ap-iseue COWTROVERSY involved in an sction or proceeding
pending before a court of this State and such application is undetermined,
the court OF THIS STATE in which such action or proceeding is pending shall,
upon motion of a party, stay such action or proceeding until the application
for an order compelling arbitration is determined and, if arbitration of
such fssue CONTROVERSY 1s ordered, until an arbitration is had in accordance
with the order for arbitration or until such earlier time as the court
gpecifies,

(3) If the isswa CONTROVERSY subject to arbitration is severable,

the stey may be with respect to that imsuwe CONTROVERSY only.

128k, (1) If the arbitration agreement provides or the parties
otherwise agree upon a method of appointing an arbitrator, such method
ghall be followed. In the absence thereof, or if the agreed method fails
or for any reason cannot be followed, or when an arbitrator appointed
fails to act and his successor has not been sppointed, the court, on
petition of a party, shall appoint one or more arbitrators IN ACCCRDANCE
WITH THE AGREED METHCD T0 THE FULLEST EXTENT POSSIBLE.

(2) When = petition is made to the court to appoint a neutral
arbitrator AND THE METHOD UNDER SUBDIVISION (1) ABOVE CANNOT BE FOLLOWED,
THEN the court shall nominste five persons from lists of persons supplied
jointly by the parties or obtained from & governmmental agency or & private
disinterested association concerned with srbitration. The parties may

within five days of receipt of such nominees from the court Jointly select
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the arbitrator by-agreement-er-lob-fron-the-Reminess~ If the parties fail
to select an arbitrator within the five-day period, the court shall appoint

the arbitrator from the nominees,

1285, Unless the parties otherwise agree:

(1) The arbitration shall be by a single neutral arbitrator.

(2) EXCEFT UNDER THE CIRCUMSTANCES COVERED PY Subjees-te subdivision
(5) of Section 1286, if there is more than one arbitrator, the-pewers-and
duties-ef-the-arbitvsborsy-other-than-the-powers-and-dubics-of-a-neutral
arbibrebory THE AWARD msy BIALL be RENDERED exewreised by & majority of them if
reasonable notice of all proceedings has been given to all arbitrators.

(3) If there is more than one neutral arbitrator, the powers and
duties of a neutral arbitrator under Section 1288, subdivisions (1) and
{2} of Section 1286 and subdivision {2} of Sectiocn 1289 may be exercised
by a majority of the neutral arbitrators or, by unanimous agreement of
the neutral arbitrators, such powers and duties may be delegated to one
of their number,

{(4) If there is no neutral arbitrator, the powers and duties of &

neutral arbitrator may be exercised by a majority of the arbitrators.

1286, Unless the parties otherwise agree:

(1) The neutral arbitrator shall appoint a time and place for the
hearing and ceuse notice to the parties and to other arbitrators to be
served personally or by registered or certified mail not less than seven
days before the hearing. Appesrance at the hearing waives notice. The

neutral arbitrator may adjourn the hearing from time to time as necessary.
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On request of m party for good cause, or upon his owm determination, the
neutral arbitrator mey postpone the hearing to a time not later than the
date fixed by the agreement for making the award or to a later date if
the partiles consent thereto.

(2) The neutral arbitrator shall preside at the hearing, shall rule
on the admission and exclusicn of evidence and on questions of hearing
procedure and shall exercise all powers relsting to the conduct of the
hearing., IF ANY PARTY SO REQUESTS, WITNESSES SHALL BE SWCRN.

(3) The parties are entitled to be heard, to present evidence and
to cross-exemine witnesses appearing at the hearing, but rules of evidence
and rules of judiclal procedure need not be ohserved.

(4) If an order to arbitrate has been made pursuant to Section 1282,
the erbltrators mey hear and determine the controversy upon the evidence
produced notwithstending the failure of a party duly anotified to appear.

(5} If an arbitrator WITH PROPER NOTICE OF ALL PROCEEDINGS for any
reason fails to act, the hearing shall continue but only the remaining
neutral arbitrator or neutral arbltrators may desermire-the-quesiiens
submitied+ RENDER THE AWARD.

(6) THE If-a neutral arbitrstor SHALL CONSIDER AND ACT SOLELY ON
THE RECCRD MADE BEFCRE HIM; PROVIDED, HOWEVER, THAT IIE MAY TAKE NOTICE
OF THOSE FACTS OF WHICH COURTS MAY TAKE JUDICIAL NOTICE UNDER SECTION
1875 OF THIS CODE sbktains-infermatisn-relating-be-bhe-isauce-ebher-than
ad-the-kearingy-he-shall-dipelose-puekh-information-to-aki-partias-to-the

arbitration-and-give-the-parties-an-oppertunity-se-peet-ik.



1287. A party has the right to be represented by an attorney at
any proceeding or hearing under this title and me ANY waiver of this
right is REVOCABLE birding; PROVIDED, HOWEVER, THAT IF ANY PARTY RETRACTS
HIS WAIVER OF HIS RIGHT TO BE REPRESENTED BY AN ATTORNEY THE OTHER PARTY
SHALL BE ENTITLED TO A" REASOFABLE CONTINUANCE FOR ¥HE PURPOSE OF PROCURING

AR ATTORNEY.

1288. (1) Upon application of = party or upon his own determinetion
the neutral arbitrator may issue subpenas for the attendance of witnesses
and subpenas duces tecum for the production of boocks, records, documents
and other evidence. Subpenas shall be issuedy gerved and enforced in
accordance with Chapter 2 (commencing with Section 1585} of Title 3 of
Part b of this code.

{2) The neutral arbitrator may administer oaths.

(3) On application of a party and for use as evidence and not for
discovery, the neutral arbitrator may order the deposition of & witness
vho cannot be subpenaed or iz unable to attend the hearing to be taken
in the manner prescribed by law for the taking of depositions in civil
actions. If the neutral arbitrator orders the taking of the deposition
of a witness who resides ocutside the State, the party who applied for
the taking of the deposition shali obtain a commission therefor from the
superior court in acccrdance with Sections 2024 to 2028, inclusive, of
this code.,

(4) Except for the parties and their agents, officers and employees,
all witnesses appearing pursuant to subpena shall BE ENTITLED TO receive

feee»and mileage in the same amount and under the same circumstences as
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prescribed by law for witnesses in civil) actions in THE superior court.
The fees-and milesge experses OF 4 WITNESS SUBPENAED UPON THE AFPPLICATION
OF A PARTY shall be paid by the party at whose request the witness is
subpensed. The feeg~ and mileage expenses of a witness subpenaed SOLELY
upon the determination of the neutral arbitrator shall be paid for in the

menner provided for the payment of the neutral arbitrator's expenses.

1289. (1) The award shall be in writing and signed by the arbitrators
concurring therein, It shall include a determination of all the gquestions
submitted to the arbitrators the decision of which is necessary to the
avard made.

(2) The neutral arbitrator shall serve a signed copy of the award
on each party personally or by registered or certified mail or as provided
in the egreement.

(3) The award shall be made within the time fixed therefor by the
agreement or, if not so fixed, within such time as the court orders on
petition of a party. The parties may extend IN WRITING the time ejther
before or after the expiration thereof. A perty walves the objection
that an award was not made within the time required unless he gives the
arbitrators written notice of his objection prior to the service of a

signed copy of the awerd on him,

1200. (1) The arbitrators, upon written application of a party
may modify or correct the award upcen any of the grounds set forth in
gubdivisions (1)}(a) and {1){c) of Section 1294 not later than 30 25 days

after service of & signed copy of the award on the applicant.
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(2) Application for such modification or correction shall be made not
later than 10 days after service of a signed copy of the award on the
applicant., UPON OR before meking such application, the applicant shall
deliver or mail & copy of the application to all of the other parties to
the arbitration.

{3) Any party to the arbitration mey make written objection to such
application. The objection shall be made not later than 10 days after the
application is delivered or mailed to the objector. UPON (R before
meking such objection the objector shall deliver or mail a copy of the
gbjection to the applicant and all the other parties to the arbitration.

(4) UNLESS THE ARBITRATCRS DENY IN WRITING SAID APPLICATION, THEY SHALL
ISSUE A CORRECTED AWARD OR AMENDMENT TO THE AWARD IN ACCORDANCE WITH
SUBDIVISIONS (1) AND {2) OF SECTION 1289. TIN THE EVENT THAT NO CORRECTED
AWARD (R AMENDMENT TO THE AWARD IS ISBUED WITHIN THE 30-DAY PERICD, THE
AFPLICATION SHALL BE DERMED DENIED AS OF THE END OF THE 30-DAY PERIOD. TFOR
THE PURPOSE OF SUBDIVISIONS (1) AND (2) OF SECTICN 129%.5, THE DATE OF
THE SERVICE OF THE AWARD SHALL BE DEEMED 70 BE THE DATE OF THE DENIAL OF
THE APPLICATION OR THE DATE OF THE SERVICE OF THE CORRECTED AWARD CR

AMENDMENT TO THE AWARD.

1291, Unless otherwise previded-ir AGREED TO EY the PARTIES, sagreement
to-arbitratey each party shall pay his pro rata share of the expenses and
feeg of the neutral arbitretor, together with other expenses incurred in
the conduct of the arbitration, not including counsel fees or witness fees

or other expenses incurred by the parties.



1292. {i)--Upen-petition-of-a-parbty-filed-within-ene-rear-sfber-servise
6f-a-psigred -ecpy-of-the -award-npon-hiny -the-ecurt-shall-ecnfirm-an-avard
vniesg-a-bimely-petition-to-vaeatey-nedify-or-aovreet-the-avard-has-beaen
filed-ng-provided-in-Seetions-1203-and-2204-and-in-pending

ANY PARTY TO AN ARBITRATICON PROCEEDING MAY FILE A PETITION TQ CONFIRM
THE AWARD. IF THE COURT SHALL FIND THAT:

(A) THE RESPONDENT NAMED IN THE PETTTION WAS INCLUDED WITHIN
AND BOUND BY THE AGREEMENT TO ARBITRATE THE CONTROVERSY SEF FORTH
IN THE PETITION, AND
(B) THE AWARD WAS RENDERED DETERMINING SAID CONTROVERSY
THE COURT SHALL CONFIRM THE AWARD UNLESS THE COURT, UPON TIMELY APPLICATIOR OF
THE RESPCNDENT, SHALL VACATE SAID AWARD ON ONE OR MORE OF THE GROUNDS SET
FORTH IN SECTION 1293.

{8)--Unless-a-espy-thereef-has-previously-been-filed-in-the-preceedingy
the-§arty-petitisniag-fs;-an-e!der-eenfirming;-vaeating;-meéiﬂying-er-esr-
¥eeting-an-awayd-shali-ailege-the-subsbance-of-or-attackh-te-the-pebition-a
egpy-ef-each-ef-the-follewings

Ls)--The-agvecment-to-arbitrater

{b)--The-nrames-of-bhe-arbitraterse (See § 1297(2)]

{e}--The-avardy

1293. (1) Upon petition of am-agmwrievwed party to the arbitration,

OR UPON TIMELY APFLICATION OF A RESPFCNDENT TO A PETITICN TO CONFIBEM, the
court shall vescate an award if THE COURT FINDS THAT:
() The award was procured by corruption, fraud or other undue means;

(b) There was corruption in any of the arbitrators;
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(c) The rights of the petitioner were substamtislly prejudiced
by misconduct of a neutral arbitrator.

(@) The arbitrators exceeded thelr powers; or

(e) The rights of the petitioner were substantially prejudiced
by the refusal of the arbitrators to postpone the hearing upon sufficient
cause being shown therefor or by the refusal of the arvitrators to hear
evidence material to the controversy or by other conduct of the arbitrators
contrary to the provisions of this title.

{2}--A-pesibien-under-thio-seabien-shatl-be-filed-within-00-days
efter-gerviee-ef-a-aignrod-eopy-cf-the-avard-on-the-potibicnery (See §1294.5]

(23) If the award is vacated on any of the grounds stated in subdi-
vision (1) of this gsection, the court may order a rehearing before new
arbitrators chosen as provided in Section 128h. If the award is vacated
on the grounds set forth in subdivision (1)(d) or (1)(e) of this sectionm,
the court mey, with the consent of the parties,?iider 8 rehearing before
the original arbitrators er-their-suecessers-appointed-in-aceordance-with
Seetion-1084. The period of time within which the agreement requires the
avard to be made is applicable to the rehearing and commences from the
date of the crder for rehearing.

(43 (3) If the court denies the petition to vacate the.award, the court
shally-on-weguest-ef-a-parsy; confirm-the awerd. [See § 1295.5(1)]

1294, (1) Upon petition of emy party to the arbitration, made-within
oG -daye-after-the-serviee-of-a-sigred~eopy-ef-the-avard-or-the -pebitiorery
the court shall modify or correct the award if THE CQURT FINDS THAT:

{a) There was an evident miscalculation of fipures or an evident

mistake in the description of any person, thing or property referred to

in the sward;
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{t) The arbitrators have awarded upcn a matter not submitted to
them and the award may be corrected without affecting the merits of the
decision upon the CONTROVERSY issues submitted; or

(¢) The award is imperfect in a matter of form, not affecting the
meyits of the controversy.

{2) If the petition is granted, the court shall-medify-er-eerrect
the-avwerd-se-ac-te-affeet-itg-intent-andy-if -requested-by-a-partyy shall
confirm the award as sc modified or corrected.

(3) If the court denies a petition to modify or correct an award,
the court shally-cr-vequess-ef-a-paysyy confirm the award UNLESS THE
AVARD IS VACATED UNDER SECTION 1293.

1294.5, (1) A PETTTION TO CONFIRM UNDER SECTION 1292 MUST BE FILED
AND SERVED NOT LATER THAN FOUR YEARS AFTER SERVICE OF A SIGNED COPY OF
THE AWARD ON THE PETITIONER.

(2) A PETITION TO MODIFY OR CORRECT (R TC VACATE AN AWARD UNDER
SECTIONS 1293 OR 1294 MUST BE FILED AND SERVED NOT IATER THAN 90 DAYS
AFTFR SERVICE OF A SIGNED COPY OF THE AWARD ON THE PETTTIONER.

(3) THE TIME LIMITS PROVIDED IN SUBDIVISIONS (1) AND (2) MAY BE
EXTFNDED BY AN AGREEMENT IN WRITING BEIWEEN THE PARTIE?‘I.

(4) ANY PERSON SERVED WITH A COPY OF ANY PEI'ITION/LUI%ER SECTIONS
1292, 1293 CR 124 WHO DESIRES TC OFPOSE SAID PETITICN OR TO OBTAIN RELIEF
QTHER THAN PRAYED FCR IN SAID PETITION, MAY, NOTWITHSTANDING THE FROVISIONS
OF SUBéECTIONS 1, 2 ARD 3 HEREQOF, FILE A RESPONSE UITHIN TEN DAYS OF SERVICE
OF SUCH PETITION UNLESS SUCH TIME IS EXTENDED BY THE COURT.

(5} NO PETTTION MAY BE FILED UNDFR SECTIONS 1292, 1293 OR 1294 UNTIL

AT LEAST 10 DAYS AFTER SERVICE OF THE AWARD, AND IF, DURING SUCH 10-DAY
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PERIOD, AN APPLICATION FOR MCDIFICATION OR CORRECTION OF THE AWARD 1S5 MADE
UNDER SECTION 1290, THEN A PETITION MAY NOT BE FILED UNDER SECTIONS 1292,
1293 CR 1294 UNTIL THE FINAL DETERMINATION OF SUCH AFPLICATION FCR MODIFICA-

TION OR CORRECTION UNDER SECTION 1290.

1295, (1) Upon the granting of an order confirming an award, judgment
shall be entered in conformity therewith. The judgment when rendered by
the cecurt shall be docketed as if it were rendered in an action. The
judgment so entered has the same force and effect as, and is subject to
8ll the provisions of law relating to, & judgment in a civil action; ang,
eﬁaept—as-§revideé-in-subiivisiea-{eéwef-this-seetien; it may be enforced
as if it had been rendered in an action in the court in which it is entered.

{p}--If-a-cenbreversy-is-deternined-by-an-awsrd-thaty-if-it-vere-a
geniraet-bebvween-the-partiesy-veuld-be-reguired-te-be-approved-by-a-eourty
$he-grard-shall-be-deomed-bo-Be-sushi-a-contraes-and-shall-be-gubjeecs-to

gdeR~apprev¥ate

1265,5. ARBITRATION AWARDS MAY BE CONFIRMED, MODIFIED OR CORRECTED
BY THE COURT, OR VACATED ONLY AS PROVIDED IN THIS TITLE. Unless-ar-award
i5-vagated-as-provided-in-this-titley-the-avard-may-be-enforeed-in-the
gome-HaERe¥-aRd-to-the-pars -extens-as-a-eentraet -betveen-the-partiesy
whether-the-avard-ia-cenfirped-er-Rosy

1296. (1) A petition for an order to arbitrate made pursuant to Section
1982 or a petition for the appointment of an arbitrator made pursuant to
Section 1284 shall be filed in the county where-any-pariy-resides-o¥-has-a
piace-of-business-e¥ where the agreement was 1o be performed or WAS
ENTERED INTO, OR IF if-ne-parby-has-a-vesidenee-oy-place-ef-business
fn-this-State-and the place of performance is not specified in the
agreement OR IT WAS NOT ENTERED INTO IN THIS STATE, IN THE COUNTY
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WHERE ANY PARTY RESIDES OR HAS A PLACE OF BUSINESS im-aay-eouniy-in-thie
Base,

(2) A motion for a stay of an action made pursuant to Section 1203
ghall be made in the court where the action is pending.

(3) Any petition made after the commencement CR COMPLETION of
arbitration proceedings shall be filed in the county where the arbitration
18 being or has been held, or, if not held exclusively in any one county
of this State, then such petition shall be filed as provided in subdivision
(1} of this sectiom.

() AFTER ANY PETITION HAS BEEN FILED UNDER SECTIONS 1282 or 128h,
ANY SUBSEQUENT PETITICN UNDER EITHER OF SAID SECTIONS INVOLVING THE SAME
ACRERMENT TO ARBITRATE AND THE SAME CONTROVZRSY AND PARTIES SHALL BE FILED
IN THE SAME COURT AND HEARD IN AND AS A PART OF THE EARLIER PROCEEDING.

(5) AFTER ANY PETTTION HAS BEEN FILED UNDER SECTICNS 1292, 1293, CR
1294, ANY SUBSEQUENT PETITICNS OR APPLICATICHS FCR RELIEF UNDER ANY OF
SAID SECTIONS INVOLVING THE SAME AWARD SHALL BE FILED IN THE SAME COURT
AND HEARD IN AND AS A PART CF THE EARLIER PROCEEDIHNG.

1297. (1) A PETITION UNDER THIS TITLE SHALL SET FORTH IN THE
CAPFTION THE NAMES OF THE PETTTIONER AND AS RISPONDENTS THE OTHER PARTIES
T0 THE ARBITRATION AGREEMENT CR AWARD, IF ANY.

(2) 4 PETITION UNDER SECTIONS 1292 OR 1294 SHALL, UNLESS A COFY
THEREOF HAS PREVIOUSLY BEEN FILED IN THE FROCEEDING:

(A) ALLEGE THE SUBSTANCE OF OR ATTACH ﬁ'o THE PETITION

A COPY OF THE AGREEMENT TO ARBITRATE.

(B} SET PORTH THE NAMES OF THE ARBITRATORS.

{C) INCORPCRATE CR ATTACH A COPY OF THE AWARD AND THE
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WRITTEN OPINION OF THE ARBITRATORS, IF ANY.

(3) A PEPITION UNDER SECTION 1293 SHALL, UNLESS A COFY THEREGF
HAS PREVIOQUSLY BEEN FILED IN THE PROCEEDING:

(A) ALLRGE THE SUBSTANCE OF OR ATTACH TO THE PEITTION A
COPY OF THE AGREEMENT TO ARBITRATE UNLESS THE EXISTENCE OR VALIDITY
OF SUCH AN ALLEGED AGREEMENT IS DENIED,

(B) SET FORTH THE NAMES OF THE ARBITRATORS.

(C) INCORPORATE CR ATTACH A COFY OF THE AWARD ARD THE

WRITTEN OPINION OF THE ARBITRATCRS, IF ANY.

(Li) Except as otherwise provided in this SECTION $itle, a petition
under this title shall be heard in the menner and upon the notice provided
by law for the making and hearing of motions, FROVIDED, HOWEVER, THAT NOT
LESS THAN 10 DAYS INITIAL NOTICE OF THE DATE SET FCR THE HEARING SHALL
BE GIVEN.

(52) A copy of the petition AND THE OTHER PAPERS REQUIRED BY SECTION
1010 OF THIS CODE and a written notice OF THE TIME AND PLACE OF HEARING
thereof shall be served in the manner ﬁrovided in the erbitration agreement
FOR THE SERVICE OF SUCH PETITION AND NCTICE.

{63) If the arbitration agreement does not provide the msnner in
which a copy of SUCH the petition and notice shall be served, the copy of
the petition and the notice %thereef AND ANY OTHER PAPERS REQUIRED BY
SECTION 1010 OF THIS CODE shall be served in the manner provided by law
for the service of summons in an action or in the manner provided in
subdivision {74%) of this section unless:

(a) The person on whom service is to be made has previously appeared

in the proceeding, or
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{b} The person on whom service is to be mede has previously been
gerved with any petition in the proceeding in the manner p£ovided by law
for the service of summons in an action or in the manmer provided in
subdivision (74) of this section.

{74 Subject to subdivision (52) of this section, service of the copy
of the petition and the notice may be made upon & person cutside this
Stete by mailing the copy of the petition and the notice to such person
by registered or certified mail., Personal service ocutside the State is
the eguivalent of such service by mail, Proof of service by mail shall
be made by affidavit showing such mailing together with the retwrn receipt
of the United States Post Office bearing the signature of the person on
whom service 1s to be made. Notwithstanding any other provision of this
title, if service is made in the manner provided in this subdivision, the
petition may not be heard until at least 30 days after the date of such

service.

(857 Subject to subdivision (58) of this section, if the person on
whom service is to be made has previously appeared in the proceeding or
has previously been served in the menner specified in subdivision (63} or
{74 of this section, the copy of the petition and notice shall be served
as provided in Chapter 5 {commencing with Section 1010} of Title 1k of

Part 2 of thisz code,
(9) AFTER THE FIRST FILING OF ANY PETITION UNDER SECTIONS 1292, 1293,

OR 120k, THE RESPONDING PARTY MAY SEFK RELIEF UNDER ANY OF SUCH SECTIONS BY WAY

OF RESPONSE TO SUCH PETITION AND NEED NOT FILE A CROSS PETITION AS SUCH. ALL

PETITIONS AND RESPONSES UNDER SUCH SECTIONS SHALL BE HEARD AT THE SAME TIME.
(10) ON THE DAY NOTICED FOR ANY HEARING UNDER THIS TITLE, SUCH

HEARING SHALL TAKE PRECEDENCE OF ALL OTHER MATTERS ON THE CALENDAR OF
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SAID DAY, EXCEPFT OLDER MATTERS OF THE SAME CHARACTER AND MATTERS TO WHICH

SPECIAL FRECEDENCE MAY BE GIVEN BY LAW. [FROM CCP 527]

1297.5. PFindings of fact and conclusions- of law need not be made by
the court upon the determination of a petition or motion under this title,

EXCEFT WHERE THE COURT ORDERS AN AWARD VACATED OR MODIFIED (R CORRECTED.

1268, (1) An mppeal may be taken from:

(a) An order denying a petition to compel arbitration under sub-
division (1} of Section 1282.

{b) An crder granting or denying & petition to medifyy-eorreet-oF
confirm an award.

(¢} An order granting or denying a petition to vacate an award

unless & rehearing IN ARBITRATICN is ordered.

(d) AN ORDER MﬁbIFYING OR CORRECTING AND CONFIRMING AN AWARD, AN ORDER
DENYING A PETITION TO MODIFY OR CORRECT AND VACATING AN AWARD, OR AN ORDER
DENYING A PEPITION TC MCDIFY OR CORRECT AND CONFIBMING AN AWARD.

(ed) A judgment entered pursuant to this title.

(2) The appeal shall be taken in the same manner as an appesl from an

order or judgment in & civil action.

1298.5. The court shall award costs upon any Jjudicial proceeding under
this title as provided in Chapter & (commencing with Sectiom 1021) of Title
1t of Part 2 of this code.

1299. The making of an agreement in this State providing for arbi-
tration to be had within this State shall be deemed a consent of the parties

thereto to the jurisdiction of the courts of this State to enforce such
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agreement by the meking of any orders provided for in this title snd by
entering of judgment on an eward under the agreement. An agreement made in
this State which does not specify a place for the arbitration to be held

shall be considered to provide for arbitration within this State.

SEC., 3. Section 1053 of the Code of Civil Procedure is amended to

read:

1053. When there are three referees [,e?-three-arbitraters,} all

must meet, but two of them may do any ect which might be done by all.

SEC. 4. Seetion 1730 of the Civil Code is amended to read:

1730. SALE AT A VALUATION. Except as otherwise provided in Title 9

{commencing with Section 1280) of Part 3 of the Code of Civil Procedure:

(1) Where there is & contract to sell or a sale of goods at a price
or on termg to be fixed by & third person, and such third person, without
feult of the seller or the buyer, cannot or does not fix the price or
terms, the contract or the sale is thereby avaided; but if the goods or
any part thereof have been delivered to and appropriated by the buyer he
must pay a reasonable price therefor.

{2) Where such third person is prevented from fixing the price or
terms by fault of the seller or the buyer, the party not in fault may
have such remedies against the party in fault as are allowed by Chapters

b and 5 of this act.

SEC. 5. Section 3390 of the Civil Code is amended to read:
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3390. The following obligations cannot be specifically enforced:

i. An obligation to render personal service;

2. An obligation to employ ancther in personal service;

3. [Arn-agreement-to-submit-a-centreversy-te-arbitrationys ]

{bx] An agreement to perform an act which the party has not power
lavfully to perform when required to do so;

5+} 4. An egreement to procure the act or consent of the wife of
the contracting party, or of any other third person; or

(6+] 5. An agreement, the terms of which are not sufficiently

certaln to make the precise act which iz to be done clearly asceriainable.

SEC. 6. (1) Except as otherwise provided in subdivision (2) of this
gection, this act applies to all contracts whether executed before or
after the effective date of this act.

{2) BSection 1299 of the Code of Civil Frocedure, as added by this
act, does not apply to any contract executed before the effective date
of this act; but such section does apply to any renewal or extension of
an existing contract on or after the effective date of this act and to

any new contract executed on or after the effective date of this act.

-19-



EXHIBIT C

Comments of the

American Arbitration Association
on the
Tentative Reccmmendations and Proposed Legislation
relating to
ARBITRATION

in Californis




{32) 10/11/60

The present arbitration statute of the State of California, Title 9
of Part 3 of the Code of Civil Procedure, of 1927, afforded one of the
first modern laws in the United States whereby arbitration agreements
could be enforced. More than thirty years experience with thie statute
has shown its versatility and adaptebility to changing needs and times
in both commercial and labor arbitration. Nevertheless, there are always
minor defects or cmissicne which appear in any type of leglslation., These
often require slight revisions under changed circumstances, especially in
the light of a great number of court decisions interpreting the applica-
tion of sections 1280 following of the Code of Civil Procedure.

Thus, a revision of the California arbitration statute was considered
necegsary to clarify some ambiguous provisions. The general tencr of the
changee in the California arbitraticn statute, as embodied in the proposed
draft of & new Title 9 {p. 14 foll. of Doc. 32 of the California Law
Revision Commissicn, of July 28, 1960) is exemplary. The proposed changes
constitute & grest improvement over the existing statutory Celifornis law
on erbitration.

There were obviously painsteking efforts taken to provide for a truly
modern srbitration law in Calilfornia. Some comments are nevertheless
called for with regard to certain proposed revisions as well as several
cmissions which might deserve further consideration.

1} Sect. 1280(2) permitting awsrds made pursuant to agreements nct
in writing appears tc be too vague and elsoc impractical, e.g. if there is

no agreement in writing, how may an egency administering arbitration get




~ -~
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Jurisdiction =o commence an arbitration vroceeding? Agreements not signed
ave velld but dquery whether orsl agreements would nct cause unnecessary
confusicn and frustration of the arbitral process.

2} On the other hand, if the suggestion for a statutory amendment
that only arbitration agreements "in writing" be enforceable, then oral
agreements which extend or renew previous writtensgreements should be
enforceable, Often a writien agreement calling for erbitration of disputes
will explre while the perties are Iln the process of negotlating a new
agreement %o regplace the one that expired, The partiea continue to operate
unler the former agreement. It would be better if all doubt as to the
validity of arbitration during this period could he removed.

3} BSect. 1280{5) is ample enough for any possible extensions.

4} Sections 1286(1), 1289(2) and 1297(4) provide for service by
certified or registered mail. Service by ordinsry mail has been proven
sufficient in the practice of both commercial and labor arbitraticn, as
provided e.g. in sect. 39 of the Commercial Arbitration Rules, and sect.
36 of the Voluntary iLebor Arbitrstion Rules of the American Arditration
Association.

5) Bect, 1286(4) wouid preclude the use of ex parte arbitraetion
without a court order. This wouwid sericusly hamper many Iinterstate
arbitration agreements,.

6} BSect. 1288(3} specifically excludes disccvery procedures. The
reasons do not appear evident.

7) Sect, 1295(5), allowing for enforcement of an award which is not
reduced to judgment should make pome provision for the res judicats effect

of such aa unconfirmed award.
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Among important omissions frcm the proposed text there may be
mentloned:

a) BSome type of joinder of parties should be permitted. Especially
in the conetruction field, where there are contractors and sub-contractors
involved, it is manifestly unfair to have the coniractor go through s full
arbitration proceeding and have to comply with certain requirements as to
speclific performance of work to be done, and then oblige him to sue the
sub-contractor or go through another arbiltration with the sub~contractor
merely because the sub-contractor was not a party to the agreement with
the owner.

b) Serious consideration might be given %o whether a court proceeding
should be stayed pending arbitration, where the party seeking the stay has
teken no affirmative steps to compel arbitration. It 1s dangerous to allow
the arbitration agreement %o act as e dilatory plee in and of itself,
Either the petitioner should be required to cross move to compel arbltra-
tion or the court should be zpecifically empowered to ordexr the parties to
proceed to arbitration on its own motion.

c) Provisional remedies might also be provided for an arbitration
proceeding, Just as they are authorized in court actlons. Often the very
subject of the dispute may become moot if the claimant cannct secure some
injunctive relief or attachment-type remedy. At present the arbitrator
may not grant such relief unless it is in the form of & final award,
because his suthority is limited to granting only one and, for that matter,
final award. Once he grants preliminary relief 1t would be considered as
final; he could thus be "functus officio", so that no further relief, on

the besic issues, could be forthcoming in the same arbitration.
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There may further be mentioned:

Sect. 3390 of the Civil Code, in its proposed amendment expressly
provides for non-enforcement of contracts for personal service. It may
be noted that a deeision to the contrary of the N.Y. Court of Appeals was
rendered in Steklinski v. Pyramid Electric Co., 6 N.Y.2d4 159, which has
widely been discussed. Reference is made to recent notes in T University
of California Los Angeles Law Review 507, and 45 Cornell Law Quarterly 580
(1960).

Indeed, the questicon presents an issue which should be left to the
discretion of the arbitrator if the parties wish to give such authority.
In this respect, the more recent decision of the N.Y. Court of Appesals,
in Grayson-Robingon Stores v. Iris Construction Corp., 8 N.Y.2d 133, msy

alsc be mentioned,

..




