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Memorandum No. 89 (1960)

Subject: Study No. 36 - Condemnation (Taking Possession
and Passage of Title)

The revised recommendation and statute relating to taking possession
and passage of title in eminent demein cases are attached hereto for
final approvel. At the September meeting, the Commission did not finally
consider whether it approved the suggested changes in the supplementary
legislation vhich appears here on page 39. It should be compared with
the supplementary legislation appearing in the tentative recommendation
dated June 23, 1660 which was distributed for the September meeting.

A tax refund statute has been drafted to correspond to the tax
cancellation provisions that now appear in Revenue and Taxation Code Section
4986, The statute is an amendment to Section 5096 of the Revenue and
Taxation Code, which is the present refund statute. It appears on page 3%.
The statute will apply to any case where property is acguired for public
use -- not just in eminent domain situstions. Hence, it is presented here
as a separate bill since its content is not within the title of a bill
relating to eminent domain. Contained in the same bill are the other
proposed sections relating to taxation. Section 1252.1 has been modified
slightly to be consistent with the proposed Section 5096. There was no
need for any change in the last subdivision of Section 1248.

In the principal bill, Section 1243.7 as it appears on page 18 has




been medified in accordance with the Commission's directioms. Section
1255a, on page 27, has been altered to make the restrictions on abandorment
applicable in all eminent domain cases -- not Just in immediate possession
cases. A subdivision (4) has been added to Section 1255a to provide for
compensation upon abandonment in possession cases.

Please note the constitutional amendment as it has been revised. We
hed attempted to clean up this monstrosity by deleting all of the procedural
provisions from it. MNow, because of a fear that the constitutional
smendment will be passed and the statute won't, all of the procedural
provisions must be retained, for there are no statutory procedural provisicns.
The net effect is that, in the immediate possession portions of the
Constitution, we have been successful in deleting only the words "provided,
that". The section has been ilengthened, not shortened.

So far as the fear that the amendment will pass and the statutes
won't is concerned, it must be remembered that the amendment will not
be voted on, if at all, until November of 1962. Even if the Legislature
does pass the constitutional amendment without also passing our statutes
s0 that there is no law granting the power of immediate poséession, 1t is
inconceivable that the Legislature would fail to remedy the situation in
1962, long before the constituticnal smendment is voted on.

If it seems undesirable to rely upcn a special session in 1962 to
eorrect such an oversight, there is the possibility of placing conditicnal
lenguage in the resolution proposing the constitutional amendment. Section 1
of Article 18 of the Constitution provides:

Any smendment or amendments to this Comstitution may be proposed

in the Senate or Assembly, and if two-thirds of all the members
elected to each of the two houses shall vote in favor thereof, such
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Proposed amendment or amendments shall be entered in their
Journals, with the yeas and hays taken therecn; and it shall
be the duty of the lLegislature to submit such proposed
amendment or amendments to the people in such manner, and at
such time, and after such publication as may be deemed
expedient.

This languege does not necessarily preclude the legislature from
deciding that it will submit a proposed amendment to the pecple only if a
proposed bill passes. The Attorney General has given an opinion that a
subsequent session of the Legislature may not rescind or modify a constitu-
tional amendment proposed by a previous session (26 Ops. Cal. Atty. Gen.
178 (1955)), but rescinding previous action is far different from deciding
that the matter won't be submitted at all unless some other act is passed.

It would be desirable to establish the principle that a constitutional
amendment may be conditionally proposed. It seems to be the most practical
way to delete procedural provisions and other matters that properly
belong in statutes from the Constitution.

Regpectfully submitted,

Joseph B. Harvey
Agsistant Executive Secretary
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CALIFCORNIA LAW REVISION COMMISSION
School of Law
Stanford, Califcrnia

TENTATIVE

RECOMMENDATIOR AND PROPOSED LEGISLATION

Relating to

TAKING POSSESSION AND PASSAGE OF TITLE
IN EMINENT DOMAIN PROCEEDINGS

NOTE: This is a tentative recommendation and proposed statute

prepared by the California Law Revision Commission. It is not a final

recommendation snd the Commissicn should not be considered as having

made a recommendation on a particular subject until the finel recommendstion

of the Commission on thal subject has heen submitted to the Legislature.

This material is being distributed at this time for the purpose of

obtaining suggestions and comments from the recipients and is not to

be used for any other purpose,
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RECOMMENDATION OF THE CALIFORNIA LAW REVISICN COMMISSION
relgting to
Teking Possession and Passage of Title

in Eminent Domein Proceedings

Some of the principal problems in the field of eminent ﬁamain are those
involved in determining when possession of or title to the condemned property
should pass to the condemner., Related problems iavolve the determination of
the time when the condemnee loges the right to place improvemente on the
property for which he may be compensated, whern the risk of loss of the
improvements shifts to the condemner, when interest on the award should
commence and sbate and when taxes should be prorated.

After studying these matters, the Law Revision Commission bas concluded
that in many instances the existing law is unfair either to condemnees or
to condemming agencies or to both, In other instances, the law is uncertain
or difficult to ascertaln, To remedy these defects, the Cammission recommends

the following revisions in the law,

Immediate FPossession

Among the most importent questions in this area of eminent dcmain law are
those involving the respective rights of the parties in immediate possession

cages, The Constitution of this State, inm Section 14 of Article I, grants

certain specified public sgescicee the right io take possession of property sought

to be condemned immedietely upon commencement of eminent domsin proceedings

or any time thereafter if the condempation is for right ¢Ff vay or ressrvoir
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purposes. The Constitution requires the condemning agency to deposit a
sun of money, in an amount determined by the court, sufficient to secure
to the owmer payment of the compensation he is entitled to receive for
the taking "as soon as the same can be ascertained according to law.”

The statutes implementing the cﬁnstitutional provision provide
that, at least three days pricr to the taking of possession, the
condemner must either personslly serve on or mail to the owners and
cceupants of the property a notice that possession is to be taken.

The nemes and sddresses of the owners mey be ascertained from the
latest secured assessment roll of the county in which the property is
located, If the condemnstion is for highway purposes, the condemnee
may withdraw 75 per cent of the deposit,

The Commission has concluded thet the law releting to the taking
of immediate possession needs to be revised to protect more adequately
the rights of persons whose property 1s teken. Accordingly, the
Coammission makes the following recommendations.

1. Order of immediate possession. There are now no statutes

specifying the procedure to be followed in obtaining an order of
immediste possession, but in practice the order of immediate possession
is issued upon ex parte application by the condempmer, The Commission
believes that this procedure does not need to be changed, but it should
be explicitly set forth in the statutes.. Therefore, the Commission
recomends the enactment of statutes providing that the condemner, after
issuance of summons, may apply to the court, ex parte, for an order

authorizing immediate possession. However, the statutes should indicate




that the order is not to be routinely granted; the court should not
issue the order unless it determines that the plaintiff is entitled to
take the property by eminent domain and is entitled to cbtein immediate
possession of the property under the Constitution.

2. Notice of order to owners and occupents. At the present time,

both the owners of the property being taken and the occupanis must be
notified that possession is to be taken. But the condemner is per-
mitted to give this notice as little as three days before possession
is actually taken. The notice may be given either by personal service
or by certified mail. If the mail is delayed or if there ig an
intervening weekend or holiday, an owner or occupasnt may be deprived
of possession without any advance notice. Moreover, under existing
law, the condemner is permitted to determine the names and addresses
of the owners of the property from the latest secured assessment roll
in the county in which the property 1s located. 1f the property was
gold to & new owner after the tax lien date (thefirst Monday in Merch)
preceding the cormencement of the condemnation proceeding, the actual
awner of the property might be sent no notice at all, for his name
would not be on the "latest secured sssessment roll."

The Commission believes that the present law does not provide
assurance that reasonable efforts will be mede to notify an owner or
cceupant in sufficient time to enable him to prepare to vacate the

property or to seek relief sgainst the taking.




Accordingly, the Commission recommends that the condemner sheuld not
be able to take possession of the property unless the record owners and
the occupants of the property are notified thereof at least 20 days prior
to the date possession is to be taken. But the court shcould have the
power to shorten the required notification time if emergencies arise.

If the person to be served has not been served with summons and has not
appeared, notice should be given by personal service of a copy of the
order authorizing lmmediate possession or, if perscnal service cannot

be made, by mailing a copy of the order to the last known address of

the person to be served. BService of the order should be made on the
persons revesgled by the records to be the owners of the property,

1

whether or not their nmmes appear on the "latest secured assessment roll.

3. Delay in effective date of order. Within the 20-day period after

notice is given, the owner or an occupant of the property to be taken
should be able to apply to the court for an order delaying the effective
date of immediate possession in order to prevent unnecegsary hardship.
There is no provision in existing law granting a condemnee this right.

L, Withdrawsl of deposit. Although the Constitution reguires the

condemner to make a deposit and gives the condemnee the right to challenge

the amount deposited, the right is of little practical value because, unless the
property is taken for highway purposes, there is no right to withdraw any

of the deposit. If the property is taken for highwsy purposes, the con-

demnee 1s permitted to withdraw only 75 per cent of the deposit, but this often
leaves nothing for the owner after liemholders are paid. Thus, in many cases,
the condemnee must vacate the property, locate new property to replece that

taken and move to the new location at & time when there ie little or no money

T




available from the condemnation. To remedy this situation the Commission
recomuends thet the condemnee be authorized to withdraw the entire deposit
that has been made by the condemmer. This will make the money for the
taking available to the condemmee at the time that he needs it most.

There may in some cases be a danger that the amount ultimately awarded the
condemnee will be less than the amount deposited and withdrawn, and the
condemner may have difficulty in recovering back the difference. For this
reason, the court should have the power in appropriate cases to require
the filing of an undertaking to secure the condemner against loss.

5. Vacating the order of lmmediate possession. There is no provision

in the existing law that permits the condemnee to contest the right of the
condemner to teke the property prior to the time possessilon is taken.
Legally, the condemnee has the right to raise the question whether the
condemnation is for a public use in every condemnation proceeding. The
question of the necesaity for the taking of the particular property
involved may be raised by a condemnee under certain limited circumstances.
But the right to raise these questions may be a meaningless right if, at
the time the questlons are raised, the condemner has already demclished -
all improvements on the property, denuded the site of mll vegetation,
constructed pipes, flumes and conduits apnd inundated the property with
water, The Commission recommends, therefore, that the owner or the
occupant of the property to be tasken be given the right to contest the
condemner's right to teke the property by emlnent domain or his right to
obtain immediate possession of the property, or both, by a motion to

vacate the order for immediste possession made prior to the time possession




is taken. Ar order vacating or refusing to vacate an order of immediate
possession should be appealable. An appeal should not autometically
stay proceedings under the order of immediate possession, but either

the trial or sppellate court should have the right to stay proceedings.

until the appesl is decided.

Possession Pending Appeal

Under existing law, any condemner is permitted to take possession of
the property to be condemned after entry of judgment even though an appeal
is pending. However, it has been held that the condemner waives his right
of appeal by taking possessiocn of the property. This rule seems unfair to
the condemmer: if the condemner takes possession, it will have to pay the
aevaxrd even though it is based upon an error by the trial court, but if it
chooses to attack the award by appeal, a needed public improvement may be
delayed for a period of years or even have to be abandoned if rising costs
exceed the amount availsble for the constructicn of the improvement.

The Commission recommends that the statutes permitting the condemer
to take possession pending appeal be revised to provide that the condemner

does not wailve its right of appeal by the taking of possession.

Pasgage of Title

Related to the gquestion of possession is the gquestion of title., At
the present time, if immediste possession is not taken, title passes upon
the recording of the final order of condemnation. However, il possession
is teken prior to that time under an order of immedlate possession, title
passes to the condemner upon withdrawal of the deposit by the condemnee.
There is no similar provision for the passage of title when possession is

taken after judgment but pending appesl under Section 1254. The Cormission
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reconmends that the rules relating to passage of title be made uniform.
Title should pass in all condemnation proceedings upon the recording of

the final order of condemmation.

Compensation for Improvements

The present law relating to compensation for improvements on condemned
property is uncertain. First, while Section 1249 of the Code of Civil
Procedure provides that the condemnee is not entitled to compensation for
any improvements placed upon the property afier the service of summons,
there is no explicit provision indicating that the condemnee is entitled
to compensation for improvements that are on the property at that time,
Second, the first sentence of Section 1249 is open to the interpretation
that the value of the real property as enhanced by its improvements is
fixed as of the date summons ie issued, ewven though the improvements are
destroyved prior to the time the property is actually taken.

The Commission recommends that legislation be enacted providing that
the condemnee is entitled to compensation for the improvements on the
property on the date of service of summons unless they are removed or
destroyed prior to the date the condemmer takes title to or possession
of the property.

Property Taxes

Property taxes are prorated from the date the condemner either takes
title to or takes possession of the property if the condemner is a public
agency. However, under present law the condemnee loses the benefit of
this proration if he has already paid the taxes and special agsessments,
for there is no provision for refund by the taxing authority or reimburse-

ment by the condemmer. To remedy this, the Commission recommends that
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a provision for refund be added to the Revenue and Taxation Code.

A condemnee should also be entitled to a proration of property
taxes even though the condemner is not a public agency. In
guch cases, the condemner should be required to reimburse
the condemnee for the pro rata share of the taxes that have been paid
and are attributable to the portion of the tax year following the date

the condemner acquires the title to or the possession of the property.

Abarndonment by the Condemner

Under existing law, even though the condemner has taken possession
and constructed the contemplated improvement on the property, the con-
demner may abandon the proceedings at any time until 30 days after final
judgment and get back the money it deposited. It is true that the
condemner must compensate the owner for the use of the property and any
damage to it. But the land owner who has been forced to give up his
home or his business and to relocate in another area may find that it
is as great a hardship to be forced, in effect, to buy back the original
property as it was to be forced to move initially. The deposit may have
been withdrawn and expended in the acquisition of a new location; the
good will of the business may have been reestablished in the new location;
or the original property may be so altered that it is no longer useful to
the condemnee.

The Commission recommends that if the condeﬁnee has substantially
changed his position as a result of the condemnation and cammot he
restored to his original position, the condemner should not have the
right to abandon the condemnation. If in other cmees the condemnation is

abandoned or is not completed for any other reason, provision should be made
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for campensating the condemiee for the damage he has suffered and for
any loss or injury to his property that may have occurred while the

plaintiff was in possession.

Interest

Interest upon the award in eminent domain cases runs from the date
of entry of judgment unless possession is taken prior to entry of judgment,
in which case interest is computed from the effective date of the order
for possession. After judgment, interest ceases upon payment of the judg-
ment to the condemmee or into court for his bepefit. Of course, if any
portion of a deposit is withdrswn, interest ceases to accrue on the portion
withdrawn on the date of ites withdrawal. These rules are settled, but they
are difficult to find because they are scattered through both cases and
statutes.

The Commission recommends the enactment of legilslation which would

gather the rules on interest in eminent domain cases into cne section.

Constitutional Revision

The Commission has concluded thet the provisions of Section 1k of
Article I of the State Constitution that grant the right of immediate
possession should be revised. These provisions grant the right of
inmediate possession only to specified public agencies in right of way and
reservoir cases. As has been shown above, they do not assure the property
owner that he will actually receive compensation abt the time his property
is taken.

When they were adopted these provisions reversed a long-standing policy of

£his State that property mey not be taken unless compensation has first been
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mede, which was originelly adopted as a part of the present Constitution
in 1879. Prior to that time, the Constitution had merely required that
the owner of property taken for public use be given just compensaticn,

and it was held that payment might be made within & reasonable time

after the taking. In 1879, the present Constitution was esdopted with

the provision that private property may not be teken or damaged for
publie use "without just ccmpensation having first been made." In
Steinhart v. Supericr Courtl the Supreme Court held, in reliance upon
this provision, that a statute authorizing a condemner to take possession
of property after depositing a sum of money in court was unconstitutional
because there was no provision for the payment of any portion of this
money to the owner. The provisicns of the Constitution that now authorize
immediate possession without payment to the owner "having first been made"
were adopted to overcome the Steinhart case.

The Commission believes that the policy underlying the Steinhart
decision and the original provisions of the 1879 Constitution is sound
and the contrary policy of the present provisions of the Constitution is
undesirable. A person's property should not be taken from him unless he
has the right to be paid concurrently for the property, for it is at the
time of the taking that he muet meet the expenses of locating and purchasing
property to replace that taken and of moving to the new location.

Another defect in the present Constitutional provisions 1s that they
geverely limit the agencies by which and the purposes for which immediate
possession may be teken. The right of immedjate possession is of great
value to the public, for it permits the immediste construction of needed

public projects. The Legislature should, therefore, have the power to

1. 137 Cal. 575 {1902).
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decide from time to time what agencies are to have the power and for what
purposes the power mey be exercised. It should not be necessary to amend
the Congtitution each time s change in the needs of the people of the State
warrants either an extension or contraction of the purposes for which the
right of irmediate possession may be exercised.

Therefore, the Commission recommends that an amendment to the
Constitution be proposed to the people of the State of California that
would contain the fellowing provisicns:

1. The Constitution should guarantee the owner the right to be
compensated promptly whenever immediste possession of his property is
taken.

2. The Legislature should be given the power to determine what
agencies should have the right to take immedlate possession and the
procedure to be followed in such cases, subject to the comsiitutional
right of the owner to be promptly compensated. It should not be
necessary to amend the Constitution to alter procedurss every time that
it is found that the existing immediate possession procedures are faulty.

3, 'The phrase "irrespective of any benefits to be proposed by such

corporation” should be stricken from the Constitution. This phrase is

applicable only to private corporation32 and precludes such entities, in
condemmations for rights of way or reservoirs, from setting off the benefits
which will result to the condemnee's remaining land against the condemnee's

claim for damages to such land.3 The phrase is discriminatory in that 1t

2, Moran v. Ross, 79 Cal. 549 (1889); People v. McReynolds, 31 Cal.App.2d

219, 223 (1939).
3. San Bernardino & Eastern Ry. v. Haven, 94 Cal. 489 (1892); Pacific Coast

Ry. v. Porter, Tk Cal. 261 (1887).
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1s not appliceble to unincorporated condemnerslL and may be unconstitutional
under the equal protection clause of the Federal Constitution.5 The phrase
is uncertain in meaning, for some courts have held that it merely states a
rule that is spplicable to all condemners that "general" benefits mey not
be set off,6 vwhile others have indicated that it refers to "special”

benefits which all other condemners are permitted to set off.?

SuEElementagx Leggslation

The Commission recommends that legislation be enacted extending the
right of immediate possession to all condemners to hecome effective if and
vwhen the Constitution is amended to permit the legislature to determine
who should have the right of immediste possession and the conditions under
which the right may be exercised. The right of the condemner to take the
property 18 rarely disputed. But despite the fact that the only question
for Judicial decision in virtually all condemmnation actions is the value
of the property, present law permits possession to be taken prior to
Judgment only when certain public egencies are condemning property for right
of wey or reservolr purposes. Because possession cannct be cbtained in other
condemnation actions until judgment, meny vitally needed public improve-

ments are delayed even though there is no real issue in the case of the

4. Moran v. Ross, T9 Cal. 549 (1889).

5. ©See dissenting opinion of McFarlend, J., in Beveridge v. lewis, 137
Cal. 619, 626 (1902); see also concurring opinion of Beatty, C. J.,
in Moran v. Ross, 79 Csl. 549, 552 (1889).

6. Beveridge v. Lewis, 137 Cal. 619, 624 - 626 (1889); cf. People v.
Thompson, 43 €al.2d 13, 28 (1954) and People v. McHeynolds, 31 Cal.
App.2d 219, 223 (1939).

7+ Cf. Collier v. Merced Irr. Diet., 213 Cal. 554, 571 {1931); People v.
McReynolds, 31 Cal.App.2d 219, 223 (1939).
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public's right to teke the property. Many public improvements are
financed by bond issues, and an undue delay in the acquisition of the
property may delay construction to a sufficient extent that the improve-
ment cannot be constructed at all with the funds reslized by a particular

bond issue or must be drastically curtailed in scope.

The Commission's recommendation would be effectuated by the enactment

of the following measures:
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An act to amend Sections 1243.5, 1249, 1253, 1254, 1255a and 1255b of,

to renumber and amend Sections 1254.5 and 1254,7 of, end to add

Sections 1243.4 and 1249.1 to, the Code of Civil Procedure, relating

to eminent domain.

The pecple of the State of California do enact as follows:

SECTICN 1. Section 1243.L4 is added to the Code of Civil Procedure,

to read:

1243.%, In any proceeding in eminent domein brought by the State, or
a county, or a mbnicipal corporation, or metropolitan water district,
municipal ubtility district, municipal water district, drainage, irrigation,
levee, reclamation or water conservation district, or similar public E
corporation, the plaintiff may take immediste possession and use of any right |
of way or lands to be used for reservoir purposes, required for a public

use whether the fee thereof or an easement therefor be sought, in the manner

and subject to the conditions prescribed by law.

SEC. 2. Section 1243.5 of the Code of Civil Procedure is amended to
read:

1243.5. [fa}] (1) 1In any [eese] proceeding in eminent domain, if

[whiek] the [Bmbejs-a-esuntyy-a-munieipal-eorperaticny-a-publie-eerporations %
er-g-@istrpiat-takes-immediste-posBession-ef-1ands-te-be-used-for-regervety

PUrposes; -or-a-right-ef-vayy-pursuant-be-Seetion-1L-af-Artiele-I-of-the
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Censtitution-of-this-Béasey] pleintiff 1s euthorized by law to take

immediate possession of the property sought to be condemned, the plaintiff

may, at any time after the issuance of summons and pricr to the entry of

gud.gment, apply ex perte to the court for an order determining the probable

Just compensation which will be made for the taking of the property and amy

damage incident thereto. After depositing the amount so determined in

accordance with Section 1243.6, the plaintiff mey at any time prior to the

entry of judgment, epply ex parte to the court for an order authorizing it

to take immediate possession of and to use the property sought to be condemned.

{2) If the court determines that the plaintiff is entitled to take the

property by eminent domain apd to teke immediate possession thereof, and if

the court determines that the plaintiff has deposited the amount determined

pursuent to subdivision (1) of this section, the court shell, by order,

authorize the plaintiff to take immediate possession of and to use the

property sought to be condemmed. The order suthorizing immediste possession

shall:

(a) Describe the property and the estate or interest therein sought

tc be condemmed, which description may be made by reference to the complaint.

{b) State the purposes of the condemmation.

{c) State the amount of the deposit.

(d) State the date upon which the plaintiff is suthorized tc take

possessicn of the property.

(3) [%he-Stetey-or-sueh-county;-munieipal-eorporaticny-publie-eorpore-
biony-er-distriety-as-the-ease-may-bey-shaily] At least [shwee] 20 days

prior to the time possession is taken, the plaintiff .shall [pewseseiiy]

serve a copy of the order on {ow~gail-%e] the record owner or owners of the

property [y-sf-knewny] and on the person or persons, if any, in possession of the

~15~
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property [y-if-anyy-either-g-copy-of-the-order-of-the-ecours-authorizing-aueh

poseession-or-a-uetice~-4herenf]. Service of the order shall be made by

personal service uniess the person on whom service is to be msde has

previously appeared in the proceeding or has previously been served with

& copy of the summons and complaint in the menner prescribed by law, in which

cege service of the order may be made by mail. If it appears by affidavit

to the satisfaction of the court that & persorn upon whom s copy of the order

authorizing immediate possession [ev-metiee] is [mmided-i$] required to be

personally served under this section resides out of the State, or has departed

from the State or cannot after due diligence be found within the State, the

court may order that in lieu of such personal service the plaintiff send a

copy of the order [shaii-be-semi] by registered or certified mail [andy

if-gent-so-ithe-ownersy-is-shall-be] addressed to [4hem] such person at

[$hetr] his lest known address. A single service ﬁpon or mailing to those at
the same address shall be sufficient. [Fhe-3lesegt-seeured-essessment-roid
in~-the-eounty-where-the-propersy-is-ioeated-pay-be-used-so-aseersain-the-nanes

apd-eddresges-of-the-evaers-ef-the-properdye] The court may, for good cause

shown by affidavit of the plaintiff, shorten the time herein specified to a

period of not less than three days.

(4) At any time after the court has made an order authorizing immediste

possession, the court may, upon motion of any party to the eminent domain

proceedings, alter the amount that the plaintiff is required to deposit

pursuant to such order if the court determines that the probable just

compensation which will be made for the taking of the property and any

damage incident thereto is different from the amount set forth in such order.

(5) At any time after the court has made an order awthorizing jmmediate
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possession and before the plaintiff has taken possession pursuant to such

order, the court, upon motion of the owner of the property or of an occupant’

of the property, may:

(a) Stay the order upon a showing that the hardship to the moving party

of having immediate possession taken clearly outwelghs the hardship of the

stay to the plaintiff.

{b) Vacate the order if the court determines that the plaintiff is

not entitled to take the property by eminent dommin or that the plaintiff

1s not suthorized by Section 1243.4 to take immediate possession of the property.

(6) The plaintiff may appeal from sn order mede pursuant to subdivision

(5)(a) of this section staying the order authorizing immediste possession.

An appeal may be taken from en order made under the provisions of subdivision

{5)(b} of thie section granting or denying a motion to vacate an order author-

izing immediate possession. The appeal does not stay the order from which

the sppeal is taken or the order authorizing immediate possession; but the

trial or appellate court mey, in its discretion, stay the order authorizing

immediate possession pending review on appeal or for such other period or

periods as to it may appear appropriate.

(7) Failure of a party to make a motion to stey or vacate an order

authorizing immediate possession is not an sbandonment of any defense to

the action or proceeding.

(8) The amount required to be deposited by the plaintiff and the

amount of such deposit withdrewn by the defendant may not be given in

evidence or referred to in the triasl of the issue of compensation.

{9) The plaintiff shall not be held to have abandoned or waived the

right to appeel from the judgment by taking possession of the property

pursuant to this section.
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SEC. 3. Section 1254.5 of the Code of Civil Procedure is remubered

and amended to read:

(2254+5-] 1243.6. When money is [peid-imie-esurs] required to be

deposited as provided by Section [ah-ef-Arsiele-I-of-the-Consbitubion)
;§&§;§, the court shall order the money to be deposited in the State Treasury,
unless the plaintiff requests the court to order deposit in the county
treasury, in which case the court shall order deposit in the county treasury.
If money is deposited in the State Treasury pursuant to this section it shall
be held, invested, deposited, end disbursed in the manner specified in
Section 125k, and interest earned or cther increment.derived frem its
investment shall be apportioned and disbursed in the manner specified in

that section.

SEC. L. Section 1254.7 of the Code of Civil Procedure is renumbered
and emended to read:

[2254+7-] 1243.7. (1) At any time after money has been deposited as

[seeurity~an] provided in Section [Ih-ef-Arkiele-I-ef-ihe-Constitutionr)
13&3.5! {fer-the-eenﬂemnatiea-ef-any-preper%y—er-iaﬁerest-in-gzeper%y—fsr
ssate-highway-purposesy-upen-appticationy ~in-the-panner-hereinafier-providedy
af] the party whose property or interest in property is being taken f3] may

apply to the court, in the manner hereinafter provided, for the withdrawal

of all or any portion of the smount deposited for his respective property

or propverty interest. The court [mey! , upon such application, shall order

from the money deposited in connection with such property or property
interest [aa-amewué-mei-enececding-75-per-cent-of] the amount [erigisalldy

deposited-Ffor-the-vespective-propersy-or-interess] applied for which the
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applicant is entitled to withdraw under the provisions of this section to

be paid to such [sazsy] applicant.

(2) If the amount sought to be withdrgwn exceeds the smount originally

deposited for the resvective property or property interest or 75 percent

of the total amount deposited for the respective property or property

interest, whichever is grester, the court may require the applicant, before

withdrawing any of such excess, to file an undertaking executed by two or

more sufficlent sureties approved by the court to the effect that they are

bound to the plaintiff in double the emount of such excess for the return

of any amount withdrawn that exceeds the amount to which the applicant is

entitled as finally determined in the condemnation proceeding, together with

legal interest from the dste of its withdrawal.

{3} [Suen] The application shall be mede by affidavit wherein the
applicant shall set forth his interest in the property and reguest withdrawal
of a stated amount. The applicant shall serve a copy of the application on
the plaintiff and no withdrawal shell be mede until at least [4wensyé]

20 [J] deys after such service of the application, or until the time for
all objections has expired, whichever is later.

(%) Within the 20-day period, the plaintiff may object to such

withdrawal by filing an objection thereto on the ground that an undertaking

shonld be filed es provided in subdivision (2) of this section or that the

sureties upon such an undertsking are insufficient.

{5) Within [sedd-twemsy-{29)-daya] the 20-day period, the plaintiff may

cbject to such withdrawal by filing an objection [4hereef] thereto in
court on the grounds that other persons are known or believed to have

interests in the property. In this event the plaintiff shall attempt to
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personally serve on such other persons a notice to such persons that they
mey appear within [$em¢] 10 [J] days after such service and cbject to such
withdrawel, and that failure to appear will result in the waiver of any
right to such amount withdrawn or further rights agsinst the plaintiff to
the extent of the sum withdravn. The plaintiff shall state in [4#8] such
objection the names and last known addresses of other persons known or
believed to have an interest in the property, whether or not it has been
able to serve them with such notice and the dete of such service. If the
piaintiff in its objection reports to the court that it is uneble to personslly
serve persons known or believed to have interests in the property within
[eatd-swensy-¢] the 20 [}] day period, said monmey shall not be withdrawn
until the applicant causes such personal service to be made.

{6) If [smer] the persons [se] served pursusnt to subdivision (5)

of this sectlion appear and object to the withdrawal, or if the plaintiff so

requests, the court shall thereupon hold a hearing after notice thereof to
all parties and shall determine the amounts to be withdrawn, 1f any, and by
vhom. [y-te-a-tobail-emeuns-net-exceceding-7o-pereent-ef-the-ampuni-depositeds ]
Jo persons so served shall have any claim agsinst the plaintiff for compensa-
tion for the walue of the property taken or severance demages thereto, or
otherwise, to the extent of the amount withdrawn by all parties; provided,
the plaintiff shall remain liable for sald compensstion to persons having
an interest of record who are not so served.

{7) If withdrawm, the receipt of anmy such money shall constitute =
waiver by operation of law [%e] of all defenses in favor of the person
recelving such payment except with respect to the ascertainment of the

value of the property or interest in the mammer provided by law [y-amd

-20-




‘ H

titie-to-the-propersy-or-interest-as-to-which-money-is~roeceived-puranant
ta-ihig-seetion-shril-vesh-in-the-Sinte-ag-of-the-iime-of~ sue.h-gaymeaﬂ .
Any amount so paid to any party shsll be credited upon any Jjudgment providing
for payment [esnd-shaii-be-eonsidered-paymens-upen-ihe-judgrent-pa-of-the
dete-the-withdwayal-is-mede-se-that-ne-insereas-ghatli-be-payable-upen-the
smeunt-ge-withdrawn-afier-the-date-of-ite-vithdzravai].

(8) Any amount withdrawn by any perty in excess of the amount %o
which he is entitled as finally determined in the condemnation proceeding

ghall be returned to the party who deposited it together with legal

interest thereon from the dete of its withdrawal, and the court in which

the condemnetion proceeding is pending shall enter judgment therefor against

the defendant. If the defendant does not pey the judgment within 30 days

after the judgment is entered, the court may, on motion, enter judsment

against the sureties for such amocunt together with the interest that mey

be due thereon.

SEC. 5. Section 1249 of the Code of Civil Procedure is amended to
read.

1249. Subject to Section 1249.1, for the purpose of assessing

compensetion and dameges the right [thereef] thereto shall be deemed to
have accrued at the date of the issuance of summons and its actuael value
at that date shall be the measure of compensation for all property to be
actuslly taken, and the basis of dameges to property not actually taken but
injuriously affected, in all cases where such damages are allowed as
provided in Section [eme-theueend-4we-hundwed-Fforky-esght] 1248; provided,

that in any case in which the issue is pot tried within one yeer after the
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date of the commencement of the action, unless the delay is caused by the

defendant, the compensation and damages shell be deemed to have accrued at

the date of the trial. [Hething-im-this-seetion-esnsained-shall-be-construed
er-heié-So~-affees-pending-isigationy--If-an-order-be-nade-tedbing-the
piainbiff-inse-posseseiony-ae-previded-in-Seckion-one-shonsand-tvwe~hundred-
£ifty-foury-She- eonpensation-and~danages~avarded-shatl-drayw-tawful-inseress
from-the«date~of-such-ordery--Ho-inprevenents-put-upan-the-properiy- subse= g
guent~4to-the-dake-of-she-gervice-of-susmons-shatl-be-inelnded-ia-she |

-aesessHent-of- conpensaiion-or-danagesy |

SEC. 6. Section 1249.1 is added to the Code of Civil Procedure, to
read: g
12k9.1. A1l improvements pertaining to the realty that are on the :
property on the date of the service of summons and which affect its value
shall be considered in the assessment of compensation, damsges and special
benefits unless they are removed or destroyed before either the title to
the property or the possession thereof is taken by the plaintiff, whichever
is earlier. No improvements put upon the property subsequent to the date
of the service of summons shall be included in the assessment of compensa-
tion, demages, or special benefits.
SEC. 7. Section 1253 of the Code of Civil Procedure is amended to read;
1253. (1) When payments have been made and the bond given, if the
plaintiff elects to give one, as required by [she-imsé-#we] Sections 1251
and 1252, the court [mwe%] shall made & final order of condemmation, which

[#ues] shall describe the property condemned, the estate or interest acquired
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therein and the purposes of such condemnation. A certified copy of the

order [mus%] shall thereupon be filed in the office of the recorder of the

county in which the property is located. [y-and-#hereupen]

{2) The title to the property described [$hewein] in the final order

of condemnation [shedi] vests in the plaintiff for the purposes described

therein [speeified] upon the date that & certified copy of the final order

of condemmation is filed in the office of the recorder of the county.

SEC. 8. Section 1254 of the Code of Civil Procedure is amended to

read:

1254, (1) In any case in which the plaintiff is not in possession of

the property sought to be condemned, the plaintiff may, at any iime after

trial and judgment entered or pending an appeal from the judgment [%e-khe

Supreme-Courby-whenever-the-plaintéff-shall-have-puid] and after payment

into court [y] for the defendant of [5] the full amount of the Judgment [5)
and such further sum as may be required by the court as a fund %o pay any
further dameges and costs thaet may be recovered in said proceeding, [as
weil-as-ail-damages-shes-pay-he- pustained-by-the-defendansy-1fy-for-any-eause

she~properiy-chall-nos-be-finally-taken-for-pubiie-usey ] apply ex parte for

an order authorizing it to take possession of and to use the property sought

to be condemned.

(2) If in the judgment the court determined that the plaintiff is

entitled to acquire the property by eminent domain, and if the court determines

that the plaintiff hes made the deposit as required in subdivision (1)
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of this section, the [superier] court [in-whieh-ihe-procecding-wes-tvied

BaY¥;-upRR-Retice-of-not-leqe-than-sen-days] shall, by order, suthorize the

plaintiff [;-if-elreedy-in-possessieny-to-eontinue-shereiny-and-if-noty
t4hen) to teke possession of and use the property during the pendency of and
until the final conclusion of the litigation, end [zay] ghall, if necessary,
stay all actione arnd proceedings against the plaintiff on account thereof.

(3) At least 10 days prior to the time possession is taken, the

plaintiff shall serve upon the defendants or their attornmeys, either

perscnally or by mail, & copy of the order of the court suthorizing it to

teke pogsession of the property. A single service upon or mailing to those

at the same address is sufficient.

(%) At any time after the court has made an order authorizing the

plaintiff to teke possession pursuant to this section, the court may, upon

motion of any party to the eminent domain proceedings, alter the amcunt

that the plaintiff is required to deposit pursuant to such order.

{5) The plaintiff shall not be held to heve abendoned or walved the

right to sppeal from the judgment by depositing the emount of the judgment

and such further sum as mey be required by the court and teking possesslcn

of the property pursuant to this section.

(6) The defendant, who is entitled to the money paid into court for
him upon any judgment, shall be entitled to demand and receive the [same]

full amount of the judegment at any time thereafter upon obtaining an order

therefor from the court. [Ié-ghall-be-ihe-dusy-ef] The court, or a judge
thereof, upon application [beimg-mede] by such defendant, [$e@] shall order

and direct that the money so paid into court for him dbe delivered to him

upon his filing & satisfaction of the judgment, or upon his filing a receipt
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therefor,; and an sbandomment of all defenses to the action or proceeding,
except as to the amount of damages that he may be entitled to in the event
that & new triel [ekeli-be] is granted. A payment to the defendant, as
aforesaid, shall be held to be an sbandomment by such defendant of all
defenses interposed by him, excepting his claim for greater compensation.
{In-eseerinining-she-amsunt-4o-be-putd-inte-eourty~the-esurs-shali-take
eere~-that-the-same-be-guffieiens-and-adequater ]

(7) Auvy emount withdrewn by sny party in excess of the amcunt to which

he is entitled as finally determined in the condemnation proceeding shall

be returned to the party who deposited it withoub interest, and the court

in which the condemnation proceeding is pending shall enter Judgment therefor

against such party.

L§l The payment of the money into court, as hereinbefore .ovided
for, shell not discharge the plaintiff from liability to keep the said
fund full and without diminution; but such money shall be and remsin, a&s
to all accidents, defalcations, or other contingencies (as between the
perties to the proceedings), at the risk of the plaintiff, and shall

86 remain until the amount of the compensation or demages is finally

settled by judiciaml determination, and until the court awaxds the money,

or such part thereof as shall be determined upon, to the defendant, and
until he is suthorized or required by rule of court to take it. If, for
any reascn, the money shall at sny time be lost, or otherwise asbstracted
or withdrawn, through no fault of the defendant, the court shall require
the plaintiff to make and keep the sum good at all times until the
litigation is finally brought to en end, and until paid over or made

rayable to the defendant by order of court, as above provided. The court
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shall order the money to be deposited in the State Treasury, unless the
plaintiff requests the court to order deposit in the county treasury, in
vhich case the court shall order deposit in the county treasury. If the
court orders deposit in the State Treasury, it shall be the duty of the
State Treasurer to receive all such moneys, duly receipt for, and to
safely keep the same in the Condemnstion Deposits Fund, which fund is
hereby created in the State Treasury srd for such duty he shall be liable
to the plaintiff upon his official bond. Money in the Condemnation Deposits
Fund may be invested and reinvested in any secﬁrities described in Sections
16430, 16431 and 16432, Govermment Code, or deposited in banks as provided
in Chapter 4 of Part 2 of Division 4 of Title 2, Government Code. The
Pooled Money Investment Board shall designate at least once a month the
amount of money available in the fund for investment in securities or
deposit in bank accounts, and the type of investment or deposit and
shall so srrange the investment or deposit program thet funds will be
available for the immediate peyment of any court order or decree.
Immediately after such designation the Treasurer shall invest or mske
deposits in bank accounts in accordance with the designations.

Lgl For the purposes of this section, a written determination
signed by s majority of the members of the Pooled Money Investment Board
shall be deemed to be the determination of the board. Members may
authorize deputies to act for them for the purpose of making determinations
under this section.

L}El Interest earned and other increment derived from investments
or deposits made pursuant to this section, after deposit of money in

the State Treasury, shall be deposited in the Condemnation Deposits Fund.
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After first deducting therefrom expenses incurred by the Tressurer in
teking and meking delivery of bonds or other securities under this section,
the State Controller shall apportion as of June 30th and December 3lst of
each year the remainder of such interest earned or increment derived and
deposited in the fund during the six celendar months ending with such
dates. There shall be apportioned and paid to each plaintiff heving a
deposit in the fund during the six-month period for which an apportionment
is made, an amount directly proportionate to the total deposits in the
fund and the length of time such deposits remained therein. The State
Treasurer shall pay out the money deposited By a plaintiff in such maepner
and at such times as the court or a judge thereof mey, by order or decree,
direct.

{11) 1In all cases where a new trial has been granted upon the
application of the defendant, and he has failed upon such trial to obtain
grester compensation than was allowed him upon the first tr'al, the costs

of such new trial shall be taxed against him.

SEC. 9. Seetion 1255a of the Code of Civil Procedure is amended

to read:

1255a. (1) Subject to the provisions of thls section, the plaintiff

may abandon the proceedings at any time after the filing of the complaint
ahd before the expiration of thirty days after final judgment, by serving
on defendants and fillng in court a written notice of such abandonment;
and failure to comply with Section 1251 of this code shall constitute

an implied abandomment of the proceedings.
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(2) The court may, upon motion made within 30 days after such

gbandonment, set aside the ebandonment if it determines that the position

of the moving party hes been substantially changed as a result of the

proceeding and such party capnot be restored Lo substantially the seme

position as if the proceeding had not been cormenced.

(3) Upon the denisl of & motion to set aside such gbandonment oI,

if no such motion is filed, upon the explration of the time for filing such

& motion [express-ox-impiied], on motion of any party, & Jjudgment shall be
entercd éismissing the proceeding and awarding ¥he defendants thelr costs
and disbursements, which shall include all necessary expenses incurred in
preparing for trial and reasonable attorney fees. These coets and
disbursements, includlng expenses and attorney fees, may be claimed in
end by a cost bill, to be prepared, served, 11ed and taxed as in ciﬁil
actions; provided, however, that upon judgment of dismissal on motion of
pleintiff, defendants, and each of them, may file & cost bill within
[shawsy-£] 30 [3] days after notice of entry of such judgment; that sald
costs and disbursements shall not include expenses incurred in preparing
for trial where the [eedd] actlon is dismissed forty days OI mOXE prior to

the time set for the pre-trial {e£] conference in the [snid] sction or,

if no pre-trial conference is set, the time seb for the trial of the action.

(4) If the plaintiff has teken possession of the property sought to

be condermed and it is determined that the plaintiff does not have the

guthority to take such property, or & portion thereof, by eminent domain,

or if the plaintiff gbandous the proceeding &s to such property or g

portion thereof, the court shall order the plaintiff 1o deliver possession

of such property or such portion thereof to the parties entitled to the
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posgession thereof and shall make such provision as shall be just for

the payment of damages arlsing out of the plaintiff's teking and use of the

property, including damsges for any loss or impairment of value the land

and improvemente may have suffered while the plaintiff was in possession

of the property.

SEC. 10. Section 1255b of the Code of Civil Procedure is amended

+0 reand:

1255b. [Zf-the-plainsiff-in-a-econdemnation-proceeding-obtaing-an
ezder-frem-the-cours-for-possession-of-the-propersy-sought-so-be-cendenned
priex-te-the-iviad-of-she-aesiony-suen] (1) The compensation and damages

awarded in a condemnation proceeding shall draw [2awfud] legal interest

from the [effeetive-dnte-of-gaid-ordery]| earliest of the following dates:

(2) The date of the entry of -judgment.

{b) The date that the possession of the property sought to be

condemned is taken or the damage thereto occurs.

(2) The compensation snd damages awarded in a condemmation proceeding

shall cease to draw interest on the earliest of the following dates:

(&) As to any amount deposited pursuant to Section 1243.5, the date

thet such amount is withdrawn by the person entitled thereto.

{b) As to any amount deposited pursusnt to Section 1254%, the date of

such deposit.

(c) As to eny amount paid to the person entitled thereto, the date

of such peyment.




SEC. 11. (1) Except as provided ih subdivision (2) of this section, f
this act applies to all actions or proceedings in eminent dommin pending |
in the courts at the time this act takes effect in which no order ‘
authorizing the plaintiff to take possession of the property sought to i
be condemned prior to the finsl order of condemmation has been mede ‘
prior to the effective date of this act.

(2) Sections 5 and 6 of this act do not apply to any action or

proceeding pending in the courts at the time this act takes effect.
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(36) 10/7/60
I

An act to amend Section 1248 of, and to add Section 1252.1 to, the Code

of Civil Procedure, and to amend Section 5096 of the Revenue and

Texation Code, relating to taxes.

The people of the State of California do enact as follows:

SECTION 1. Section 1248 of the Code of Civil Procedure is amended
to read:

1248. The court, jury, or referee must hear such legal testimony
as may be offered by any of the parties to the proceedings, and thereupon
must ascertain and assess:

1. The value of the property sought to be condemned, and all
improvements thereon pertaining to the realty, and of each and every
separate estate or interest therein; if it consists of different parcels,
the value of each parcel and each estate or interest therein shall be
separagtely assessed;

2. If the property sought to be condemned constitutes only a part
of a larger parcel, the demages which will accrue to the portion not
sought to be condemned, by reason of its severance from the portion
sougnt to be condemned, and the construction of the improvement in the
manner preposed by the plaintiff;

3. BSeparately, how much the portion nct sought to be condemned,

and each estate or interest therein, will be benefited, if at &ll, by the
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construction of the improvement proposed by the plaintiffs; and if the
benefit shall be equal to the damages assessed under subdivsion (2), the
owner of the parcel shall be allowed no compensation except the value of
the portion taken; but if the benefit shell be less than the damages s0
assessed, the former shall be deducted from the latter, and the remsinder
shall be the only demages allowed in addition to the value;

L. If the property sought to be condemned be water or the use of
water, belonging to riparian owners, or appurtenant to any lands, how much
the lands of the riparian owner, or the lands to which the property sought
to be condemmed is appurtenant, will be benefited, if at all, by e diversion
of water from its natural course, by the construction and maintenance, by
the person or corporation in whose favor the right of eminent domain is
exerclsed, of works for the distribution and convenient delivery of water
upen said lends; and such benefit, if any, shall be deducted from any
demages ewarded the owner of such property;

5. If the property sought to be condemned be for a railroad, the cost
of good and sufficient fences, along the line of such railroad, and the cost é
of cattle-guards, where fences may crose the line of such reilroad; and such
court, jury or referee shall also determine the necessity for and designate
the number, place and manner of making such farm or private crossinge as
are reasonably necessary or proper to connect the parcels of land severed

by the easement condemned, or for ingress to or egress from the lands

remainhing after the taking of the part thereof sought to be condemned,
end shall ascertaln and assess the cost of the construction and maintenance
of such crossings;

6. If the removal, alteration or relocation of structures or improve=- é

ments is sought, the cost of such removel, slteration or relocation and the
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damages, if any, which will sccrue by reascn thereof;

T. As far as practicable, compensation must be assessed for each
source of damages separately;

8. When the property sought to be taken is encumbered by a mortgage
or other lien, and the indebtedness secured thereby is not due at the time
of the eantry of the judgment, the amount of such indebtedness may be, at
the option of the plaintiff, deducted from the judgment, and the lien of
the mortgage or other lien shall be continued until such indebtedness is

paid; except that if such lien is for ad velorem taxes upon the property,

the amount of such taxes for which, as between the plaintiff and the

defendant, the pleintiff is liable under Section 1252.1 may not be deducted

from the judsment.

SEC. 2. Section 1252.1 is added to the Code of Civil Procedure, to

read:

1252.1. (1) As between the plaintiff and defendant, the plaintiff is
liable for the payment of any ad valorem taxes upon the property sought to
be condemned that (a) sre allocable to that part of the fiscal year that
begins on the date that the title to the property vests in the plaintiff
or the plaintiff takes possession of the propérty, whichever is easrlier,
and {b) are not subject to cancellation under Chapter 4 {ccmmencing with
Section 4986) of Part 9 of Division 1 of the Revenue and Taxation Code or
refund under Chapter 5 {commencing with Section 5096) of Part 9 of Division
1 of the Revenue and Taxation Code.

(2) If the defendant pays any taxes for which, as between the plaintiff

and defendant, the plaintiff is liable under subdivsion (1) of this section,
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(:: the plaintiff shall pay to the defendant a sum equel to the amount of
such taxes for which the plaintiff is liable,
{3) If the title to the property vests in the plaintiff or if the
plaintiff takes possession of the property prior to judgment, the amount

the defendant is entitled to be paid under subdivision (2) of thie sectiop

shall be claimed at the time and in the manner provided for claiming costs.
If title to the property does not vest in the plaintiff and if the plaintiff
doss not teke possession thereof prior to judgment, the amount the-defendant
is entitled to be paid under subdivision {2} of this section shall be claimed
within 30 days after the title vests in the plaintiff or within 30 days after
peyment of such texes, whichever is later, and shall be claimed in the man-

ner provided for claiming costs.

SEC. 3. Secticm 5096 of the Revenue and Taxation Code is amended to

read:

5096. (1) On order of the board of supervisors, any taxes paid
before or after delinguency shell be refunded if they were:

(a) Paid more than once.

{(b) Erroneously or illegally collected.

{¢c) Paid on an assessument in excess of the cash value of the
rroperty by reason of the assessor's clerical error.

(d) Paid on an assessment of improvements when the improvements
@id not exist on the lien date.

{2) On order of the board of supervisors, any taxes paid before or

after delinguency shall be refunded if they are properly allocable to thal
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paxrt of the figc_gl_.gi?e'_q;:tjq-rhﬁéh- ‘begen on the date-the property was acquired

(a) by the Unifed States of America, if such’'property upon such acquisition

baecame exen;p_t from taxstion under the laﬁs of the United States, or (b) by

the State or by any county, city, school district or other public agency,

and because of such public acquisition became not subject to sale for

deligguent taxes.

SEC., L. This Act takes effect on July 1, 1962.
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(36) 10/7/60

IiT

A resclution to propose to the people of the State of California an amendmendt

to the Constitution of the State by amending Section 1k of Article I

thereof relating to eminent domsin.

Rescolved by the Senate, the Assembly concurring, That the Legislature

of the State of Californis at its 1961 Regular Session commencing on the

2nd day of Jenuary, 1961, two-thirds of the menbers elected to each of the
two houses of the Legislature woting therefor, hereby proposes to the pecple
of the State of California that the Constitution of the State be amended by

amending Section 1k of Article I thereof, to read:

SEC. 1k, Private property shell not be taken or damaged for publie
use without just compensation having first been made to, or paid into court
for, the cwner. [y-am8-ne-right-ef-way-or-lands-to-be-used-Lfor-reservoir
purpeses-ghalil-be-appropriated-so-tha-use-ef-any-corperaiiony -aieeps-a
Hukieipal-eorperdla-or-a~souniy-ow-the-Sfate~ov-metropeiitan-waber~dinbriesy
Evateipat-wbility-digtriedy-nunieipad-vabor-districsy-drainagey-vrigaticny
teveey-roolanation~er-water-ecnsarvabion-distriaty-or-similavr-publie
eeyporebien-until-full-compensation-tharefer~-be-first-nade-in-RoRey-o®
apeeptained -and-paid-inbe-eaurhdor~the~ownery -ivrecpontive~-ef-any-benefiss
frem-ory-imprevenent-proposed-by-suek-eorperaiion,-vhiak] Ixcept as

provided in Section 23a of Article XII of this Constitwtion, such

Just compensation shall be ascertained by a Jury, unless a jury be waived,

as in other civil casges in a court of record, as shall be prescribed by law.
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However, the Legislature may, by statute, authorize the

plaintiff in a proceeding in eminent domain to take immediate

possession of and title to the property sought to be condemned,

whether the fee thereof or a lesser estate, interest or

easement be sought; provided that any such statute shall

require (a) that the plaintiff first deposit such amount of

money as the court determines to be the probable just compen-

sation to be made for the taking and any damage incident

thereto, including any damages that may be sustained by the

defendant if the property is not finally taken for public

use, and (b) that the money deposited shall be paid promptly

to the person entitled thereto in accordance with such

brocedure as the lLegislature may prescribe. Subject to the

limitations contained in this section, the Legislature may

by statute prescribe the manner in which, the time at which,

the purposes for which, and the persons or entities by

which, immediate possession of property sought to be condemned

may be taken.

Unless the Legislature otherwise provides in accordance

with this section, [j-previdedy-that] in any proceeding in

eminent domzin brought by the State, or a sounty, or a

municipal corporation, or metropolitan wasar district,

municipal utility district, municipal weter district, drainage,
irrigation, levee, reclamation or water conservation district, or
similar public corporation, the aforescid State or wnicipality

or county or public corporation or district aforesaid may

-37-




take immediate possession and use of any right of way or
lands to be used for reservoir purposes, required for a
public use whether the fee thereof or an easement therefor
be sought upon first commencing eminent domain proceedings
according to law in a court of competent jurisdiction and
thereupon giving such security in the way of money deposited
as the court in which such proceedings are pending may
direct, and in such amounts as the court may determine to be
reasonably adequate to secure to the cowner of the property
sought to be taken immediate payment of Jjust compensation
for such taking and any damage incident thereto; including
damages sustained by reason of an adjudication that there

is no necessity for taking the property, as soon as the same
can be ascertained according to law. The court may, upon
motion of any party to said eminent domain proceedings,
after such notice to the other parties as the court may
prescribe, alter the amount of such security so required in
such proceedings.

The taking of private property for a railroad run by
steam 6r electric power for logging or lumbering purposes
shall be deemed a taking for a public use, and any person,
firm, company or corporation taking private property under
the law of eminent domain for such purposes shall thereupon

and thereby become & common carrier.
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An act to amend Section 1243.4 of the Code of Civil Procedure as proposed

to be added by Senate Bill No. relating to eminent demmin.

The peqple'of the State of California do enact as follows:

SECTION 1. Section 1243.4 of the Code of Civil Procedure as proposed
by Senate Bill No. is amended to read;

1243.4. In any proceeding in eminent domain [breugkt-by-the-States
er-a~-eountyy-er-e-munieipat-corporationy-or-petrepolitan-vater-distriess
Eunfeipat-utiiisy-dictriesy-munieipai-water-distries;-drainages-irrigationy
teveey-reeiamation-or-watey-eonservation-digtriety-ov-aimiiar-publie
es¥peretien], the plaintiff may teke immediate possession [amd-use] of
tany-right-ef-way-er-ianés-te-be-used-far-reservairugurpeses;-reqaireé
fer-a-pubiie-use?whe%hey-%he—fee-%hereef—er-aa-easemea%-the?eﬁer-he

saaght;} the property sought to be condemned in the manner and subject

to the conditlions prescribed by lew.

SEC. 2. This act shall become effective only if Senste Conetitutional
Amendment KNo. is approved by the vote of the people at the next general
election, and in such case, this act shall become effective on January 1,

1963.
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