()

Qctober 6, 1960

Memorandum No. 87 (1960)

Bubject: Study No. 36 - BEvidence

The attached recommendation on Evidence in Eminent Domain Cases
1s presented to the Commission for finsl approval prior to printing
the Recommendation and Study. The changes authorized by the Commission
at its September meeting have been incorporated.

Certain changes from the draft presented in September by Memorandum
No. 75 {1960) should be especially noted. In considering the use of
"or property interest” as &irected by the Commission, the staff con-
sidered the entire phrase "property or property interest sought to be
condemned” and substituted for it the phrase "property or property
interest to be taken or injuriocusly affected.”" The previously used
phrase was inaccurate because in meny instances the property being
valued will not be the "property sought to be condemmed" but will be
the remaining property from which the property sought to be condemned
is severed. Therefore, language used in Section 1249 of the Code of
Civil Procedure to describe the compensation was substitutbed.

The proposed subdivision (3) of Section 1248.2 that appeared in
the September draft has been deleted. This subdivision provided for
the introduction of rental data to determine the value of a leasehold.
The Commission believed that restricting this evidence to the valuation

of leaseholds was improper as rental data on comparable property is
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needed, smong other reasons, to show a reasonable net rental on the
subject property for purposes of capitalizetion. The elimination of
the restriction would meke it necessary specifically to exclude from
consideration the capitalized value of income from comparsble property.
This could be accomplished by either a specific exclusion in Section
1248.3 or by limiting the purposes for which the evidence may be used
in Section 1248.2. Either spproach seems to result in a statute that
is unnecessarily complex. It now appears that all of the problems
created by this subdivision mey be solved by deleting it from the
statute. The subject matter of the subdivision is completely coverad
by other language in the stetute. A lease on comparable property may
be shown to determine the value of a leasehold that is being condemned
under the general languasge of subdivision (2) permitting consideration

of "contracts" relating to property "comparable” to that being valued.

If the property being valued is a leasehold, necessarily the "camparable”

property would include other leaseholds and the "contracts” relating
thereto would include other leases. The dats necessary to show a

fair rental value and a proper rate of capitalization may be shown
pursuent to the general language of the section that permits the use
of the capitalization approach to value. So far as the exclusion of
the capitalized value of income from comparable property is concerned,
the exclusion is covered by the language of Section 1248.3 prohibiting
consideration of opinions as to the value of comparable property.
Nevertheless, if the Commission believes that language relating speci-
fically to leases should be included, one of the following alternatives

may be used:
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1. Add subdivision (3) to Section 1248.2 to read:

(3) To determine the value of & leasehold interest or to determine
the value of the property or property interest to be taken or injuriously
affected pursuent to subdivision {4) of this section:

{a} The rent reserved and other terms of any lease vhich included
the property or property interest to be taken or injuriously affected
or any part thereof which was in effect within a reasonable time before
or after the date of valuation; and

(b) The rent reserved and other terms of any lease of coamparable
property if the lease was freely made in good faith within a reasonable
time before or after the date of valuaticn.

2. Add subdivisions (3} and {4) to Section 1248.2 to read as
subdivisions {a2) and (b) above, and add a subdivision to Sectien 12L8.3
which would exclude from consideration:

The capitalized value of the income or rental fram any property

other than the property to be taken or injuriously affected.

The language relating to admissions in subdivision (3) of Section
1248.3 is pew and should be noted.

Subdivision (5) of Section 1248.3 appears as revised by the
Commission ; however, the staff believes that the subdivision should be
deleted. Because it excludes from comsideration only opinions as to
the value of other property, the inference may be drawn that an opinion
based on ancther opinion as to the value of the subject property is
admissible. Existing case law covers the problem, so the enactment of
the subdivision is unnecessary. If such a subdivision is retained,

the staff recommends thet it be pleced at the begimning of the section
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together with apother subdivision which would read as follows:

{1) The opinion of another perscn ag to such amount.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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NOTE: This is a tentative recommendation and proposed statute

prepared by the California Law Revision Commisslion. Jt is not s final

recommendsation and the Commission should not be considered as having

mede a recommendation on a particular subject until the final recommends-
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This material is being distributed at this time for the purpose of obtaining

sugpgestions and comments from the recipients and is not to be used for any

other purpose.
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{36) 10/10/60

RECOMMENDATION OF THE CALIFCRNIA LAW
REVISION COMMISSION

Rela.ting to Evidence in Fminent Domain Cases

The principal determination %o be made in an eminent domain proceeding
is the market value of the property that is to be taken or damaged for public
use. The generally accepted view has been thet this determination should
be based on the opinions of persons qualified to form a reliable opinion
of the value of the property, i.e., the owner of the property and expert
witnesges, In determing the value of property, the modern appralser
considers many factors. Yet the California courts have not permitted expert
witnegses in eminent domain proceedings to testify concerning many factors
that a modern esppraiser takes into copsideration in determining the market
value of the property. For example, it has been held that an expert may not
testify on direct examinstion concerning the income from business property
being condemned or the cost of reproducing the improvements, less deprecia-
tion, that enhasnce the value of the property being condemned. Until the

*
decision of the California Supreme Court in County of Los Angeles v. Faus

in 1957, an expert was not permitted to testify on direct examination about
the sales pricee of comparable property that he considered in reaching his

opinion. Rules that prevent witnesses from revealing all that they rely on
to determine value in the market place have been criticized by lawyers,

Judges end sppralsers.

*48 Ccal.2d 672.
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Although the Faus case eliminated some problems involved in the
determination of market value, it created some uncertainties as well. To
eliminate these uncertainties, and to bring Judicial practice into con-
formity with modern appraisal pracitce, the Commission makes the following
recommendations:

1. Evidence of velue in eminent domain cases should continue to be
limited to the opinions of the owmer and gualified experts.2 Since the
Faus decision, and particularly since the 1959 amendment to Code of Civil
Procedure Section 1845.5, there has been uncertsinty whether evidence of
comparable seles is direct evidence of value upon which the trier of fact
mey base a finding or whether such evidence is recelved merely to explain
a.ﬁd. substantiate opinion evidence. The practical effect of this uncertainty
is that trial courts have made conflicting decisions upon the question of
whether a Jury can find a value completely cutside the range of opinion
testimony in reliance upon some evidence of comparable sales that has been
intrcduced.

The value of property has long been regarded as largely a matter of
expert opinion. If this rule were changed to permit the court or jury to

make a determination of value upcon the sole basis of the testimony of

1 Although the recommended revisions might have been made applicable to any
case where the value of property is in issue, the Commissicn has limited its
Tecommended legislation to eminent domain proceedings, because it was not
auvthorized by the Legislature to suggest changes in the law which wounld be

applicable generally.

2 "Expert” as used here means a person qualified to express an cpinion cone
cerning the value of the property thet ie subject to copdemnmtion. In
Californis, the owner of the property is presumed tc be so quallified. The
Commission does not recommend that this rule be changed. Therefore, the
term "expert™ in this recommendation refers also to the owner of the property
belng condemned.
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nonexpert witnesses concerning comparable ssales or other basic valuation
data, the trial of an eminent domain case might be unduly prolonged as
witness after witness is called to present such testimony. In addition,
the court or Jury would be permitted to make a determination of value solely
upon the basis of such testimony and without the assistance of experts
qualified to analyze and interpret the facts established by the testimony.
Moreover, the court would be permitied to enter judgment or the jury to
retwrn a verdict far sbove or far below what any expert that has testified
considers the property is worth, even though the court or jury may never
have seen the property being condemned or the comparable property mentioned
in the testimony. To avoid these conseguences, the long established rule
that value is a matter to be established by opinion evidence should be
reaffirmed and codified.

2. An expert should be permitted to give the reasons for his opinlon
on direct examination. An expert's testimony is more meaningful when he
can fully explain the reasons for his opinion on direct examinatiom. If he
cannot relate the data relied on in direct examination, the trier of fact
may never hear it, for the cross-examiner will ask only about the date most
damaging to the expert's opinion.

3. An expert should be permitied to state the facts and data upon
which he relied in forming his opinion whether or not he has personal know-
ledge of such matters. This is the practice at the present time, but it is
desirable to make the rule explicit so that it msy be clear that the hearsay
rule is inapplicable to such testimeny when it is introduced solely in
explanation of the witness's opinion. It would be virtually impossible to
try a condemnation case if all the facts and data introduced in support of
opinion testimony had to be established by witnesses with personal knowledge

of the facts.
-3-
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k. In formuleting and stating his opinion as to the value of the
property, an expert should be permitted to rely on and testify concerning
any matter that a willing, well-informed purchaser or seller would take
intc copsiderstion in determining the price at which to buy or sell the
property. As the court is trying to determine the "market" value of the
property, 1t should consider the factora that would actually be taken into
account in an am's length transaction in the market place.

In modern appraisal practice, there are three basic approaches to the
determination of value. These involve consideration of the sales prices of
ccmparable property and other market deta, the capitalizaetion of the income
attributable to the property, and the cost of reproducing the improvements
on the property less depreciation and cobsclescence. Speclfic statutory
recognition should be given to these metihods of appraising property as they
are relied upon extensively to determine market value outside the courtroam.

5. Certain factors thet are of doubtful validity in their bearing on
value should be specifically excluded from consideration in determining
value to remove any doubt concerning the admiesibility of an opinion based
on these factors under the standards discussed above.

Seles to perscns that could have acquired the property by condemnation
for the use for which it was acquired should be excluded from consideration on
the issue of value. These sales do not involve a willing buyer and a willing
seller. The costs, risks and delays of litigation are factors that often
affect the ultimate price. Moreover, sales to condemmers often involve
partisl takings. In such cases valld compariscns are mads more difficult
because of the difficulty in allocating the compensastion between the value

of the part teken and the severance demage or benefit to the remainder. These
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sales, therefore, are not sales in the "open market”" and should not be
considered in a determination of market value.

Offerg between the parties to buy or sell the property to be taken
or damaged should alsc be excluded from considerstion. FPretrisl sebttlement
of condemnation cases would be greatly hindered if the parties were not
assured that their offers during negotiations are nct evidence against them.
These offers are unreliable as indications of market value because they
reflect the desire of the parties to avold litigstion, and they should be
excluded under the general policy of excluding evidence of an offer to
compromise impending litigation.

Offers or options to buy or sell the property to be taken or damaged
or any other property by or to third persons should not be considered on
the question of value except to the extent that offers by the owner of the
property subject to condemnstion constitute admissions. An unaccepted offer
i5 not an indieation of market value because it does not Indicate & price
at which both a willing buyer and a willing seller can agree. An offer often
represents a price at which the offeror is willing to begin negotiations.
Moreover, offers mey be easily fabricated because no one is bound. Offers
cannot be said to represent market value until they are accepted, i.e.,
until both a buyer and seller are willing to bind themselves to transfer
the property at the price stated. To the extent that an offer to sell
constitutes an admission, the considerations stated above are inapplicable
and there is no reason to preclude considerstion of such an offer.

Valuations assessed for purposes of taxeiion should not be considered

on the guestion of walue. It is well recognized that the assessed value

of property cannot be relied upcon as an indication of its market value.

-5~




()

Opinions as to the value of compareble property should be excluded
from consideraticn in determining the value of property subject to
copdemnation because they are too speculative to comstitute a sound basis
for an opinion of the wvalue of the property being condemmed. Morecver,
their considerstion would reguire the determinetion of many other ccllateral
questions involving the weight to be given such opinlons which would urduly
prolong the trial of condemnaiion cases. Opinion evidence on value should
be confined to opinions of the value of the property being taken or damaged
for public use,

6. The foregoing recompendations would supersede the provisions of

Code of Civil Procedure Section 1845.5 and thet section should be repealed.

The Commission's recommendation would be effectuated by the enactment

of the following messure:

wbe
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An act to =dd Sections 1248.1, 1248.2, 1248.3 and 1248.4 to, apd to repeal

Section 1845,5 of, the Code of Civil Procedure, relating to eminent

domain.

The people of the State of Californis do enact as follows:

SECTION 1. Section 1248.1 iz added to the Code of Civil Procedure,

to read:

1248.1. (1) The smounts to be ascertained under subdivisions 1, 2,

3 end 4 of Section 1248 may be shown only by the opinions of witneeses
qualified to express such opinions. The owner of the property or property
interest sought to be taken or injuricusly affected is presumed to be queli-
filed to express such opinione. .Such a witness may, on diréct or cross-.
examinastion, state the facts anddats upon which his opinion is based,
whether or pot he has personal knowledge thereof, for the limited purpose
of showing the basis for his opinion; and bis statemeat of such facts and
date {5 gubject to impeachment and rebuttal.

{2) Fothing in this section prohibits a view of the property or the
admission of any other evidence, inecluding but not limited to evidence asg
to the nature and condition of the property and the character of the
improvement proposed to be constructed by the plaintiff, for the limited
purpose of enebling the court, jury or referee to understand end apply
the testimony given under subdivision (1) of this section; and such

evidence is subject to impeachment and rebuttal.




SEC. 2. BSection 1248.2 is added to the Code of Civil Procedure, to
read:

1248.2. BSubject to Section 1248.3, the opinion of a witness as to
the amount to be ascertained under subdivision 1, 2, 3 or 4 of Section
1248 1is admissible only if the court finds that the opinion is based upon
facte and data that a willing purchaser and a willing seller, dealing with
each other with a full knowledge of all the uses end purposes for which
the property is reasonebly adaptable and available, would take into
consideration in determining the price at which to purchase and sell the
property or property interest, Ilncluding but not limited to:

(1) The price and other terms of any sale or contract to sell which
inclunded the property or property interest to be taken or injuriously
affected or any part thereof if the sale or contract was freely made in
good faith within a resscnable time before the date of valuation.

(2) The price and other terms of any sale or contract to sell of
comparable property if the sale or contract was freely made in goed faith
within a reasonable time before or after the date of valuation.

{3) The capitalized value of the reasonsble net rental sttributable
to the property or property interest to be taken or injuriously effected
ag distinguished from the capltzlized value of the income or profite
atiributable to any business conducted thereon.

(4) The value of the property or property interest to be taken or
injuriously affected as indicated by the value of the land together with
the cost of reproducing the Improvements thereon, if the improvements
enhance the value of the land for its highest and best use, less whatever

depreciation or obsolescence the improvements have suffered.
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SEC. 3. BSection 1248.3 is added to the Code of Civil Procedure, to
read:

1248.3. Notwithetanding the provisions of Section 1248.2, the opinion
of & withess as to the amount to be ascertained under subdivision 1, 2, 3
or 4 of Section 1248 is inadmissible if it is based, wholly or inm part,
upon:

(1) The price or cther terms of an acquisition of property or a
property interest if the acquisition wes mede for a public use for which
property may be taken by eminent domein.

(2) The price or other terms of any offer made between the parties
to the action to buy, sell or lease the property or property interest to
be taken or injuricusly affected, or any part thereof.

(3) The price at which an offer or option to purchase or lease the
property or property interest to be taken or injuriously affected or any
other property was mede, or the price at which such property or interest
was optioned, offered or listed for sale or lease, unless such option,
offer or listing is introduced by = party as an sdmission of asnother party to
the proceeding. XNothing in this subdivision permits an admission to be used
a8 direct evidence upon eny metter that may be shown only by opinion
evidence under Section 12k8.1.

(%) The walue of any property or property interest =s assessed for
taxation purposes.
(5) An opinion as to the value of any property or property interest

other than that to be taken or injuricusly affected.
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SEC. 4. Bection 1248.4 is added to the Code of Civil Procedure, to

1248.4, If the court finds that the opinion of a witness as to the

amount to be determined under subdivision 1, 2, 3, or 4 of Section 1248
is inadmissible under Section 1248.2 or Section 1248.3 because 1t is
based upon incompetent facts or detms, the witness may then give his
opinicn as to such amount aftef excluding from consideretion the facts

or date determiped to be incompetent.

SEC. 5. Section 1845.5 of the Code of Civil Procedure is repeeled.

fa-an-eninent-dcmain. proseeding - a.witnecsy-ctherwise
guadifiedy-may-testify-with~recpast-to-the-value-of-the
real-property. ineluding. the. uprovenentis. situated. therecn
er-the-value-of-any-interest-in- real. properiy~Lo.be-takaen,
and.may-Lestify- on-direci- cxanination-as-to-his.knowledge
ef-the-anount-paid- £or- comparable-properiy- or-property
interestsw--In-rendering-~his-cpinion-ns-to-highest_and.besi
whe-and-market-value.of. the. properiy- sought-to-be.condemned
the.witness~shall-be-porniiisd-to-consider.and. glve.evidence
88- %9~ $he- pature-and-valiue-of - the-inprovenent - and- the
eharacder-af-the- audsting-uses-being-nade-of - the. properiies
iR the-genered- viainiiy. of-the-propasiy- sought- to-be
<oademnad.

SEC. 6. This act does not apply to any action or proceeding that

has been brought to frial prior to the effective date of this act.
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