(34) 8/26/60

Memorandum No. 83(1960)
Subject: Uniform Rules of Evidence - Privileges.

Attached to this memorandum are those portions of the Uniform
Rules of Evidence releting to Privileges that have not yei been finaelly
acted upon by the Commisaion. The following are the remaining matters
to be considered:

(1) Rule 25. SELF-INCRIMINATION: EXCEETIONS. All of this rule
hag been spproved as revised by the Commission with the exception of
Paragraph (10}.

References; Chadbourn Memo on Rules 23-25, pages 59-63 {see aleo
footnote 84, pages FN 15-16);

Chadbourn Memo on Rules 37-40, peges 6-11.

Discussion of Paragreph 10. This peragraph, in accordence with
the Commission's instructions, purports to restate the present law of
this State. Two matters seem to be reesonably clear under existing law.
First, if the defendant in a civil case, for example, is called by the
plaintiff as a witness and the defendant refuses to angswer pertinent
inquiries on the ground of gself-incrimination, under the California
cages an inference adverse to defendant may be drewn from his privilege
claim because to hold otheﬂse 'yould be an unjustifiable extension of
the rrivilege for a purpose it was never intended to fulfili.® Fross v.
Wotton, 3 C.2d 384 (1935). Second, if a non-party witness claims the
privilege with respect to particular matters at issue in an action or
proceeding, whether such claim was made before or in such action or

proceeding, his cleim may be shown to impeach the credibility of his
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testimony in such sction or proceeding "since the claim of privilege gives
rise to an inference bearing upon the credibility of his stetement.”
Nelson v. Southern Pacific Ry. Co., 8 ¢.2d 648 {1937); see aieo Peocple V.
Kynette, 15 C.24 731 {1940); Keller v. Key System Transit Lines, 129
C. A.2d 593 (1954); People v. Irwin, 79 Cal. 494 (1888)(no inference
drawvn against defendant from refusel of non-party witness ta testify at
eriminal triel); People v. Glass, 158 Cal. 650 {191C)(same}. While there
are no California cases &8 to whether a prior claim of the privilege by
a party to the civil action or proceeding is to be treated the same as
a claim of privilege in the action or proceeding, there appears to be no
rational basis for treating these situations differently and paragreph (10)
is drafied a.ccord.ingly.*

If parsgraph (10) of Rule 25 1s epproved, the portion of the
explanation relating to parsgraph (10) (following the statement of
the text of the revised rule) should be examined tc determine if it
correctly states the reason the Commission has adopted this paragraph.

(2) Rule 37. WAIVER OF PRIVILEGE. The Commission has considered
this rule but has not f£inally approved it. See attached material for

revised rule and explanation. If Rule 37 is approved, the explanation

*

There is no provision in Rule 25 regarding comment on the exercise
of the privilege against self-incrimination by a defendant in a criminal
case. If such privilege is exercised, commeat may be made under Rule 23(3),
as revised by the Comnmiseion, as to the defendant's fallure to explain or
deny by his testimony any evidence or facte in the case against him. Under
Rule 23, the defendent in a criminal case hes & privilege not to testify
or to limit his testimony on direct examination tc those matters he wishes
to discuss. Croes examinetion of the defendant in a criminal case is
1imited under Rule 25(8), as revieed by the Commission, to matters about
which the defendant was examined on direct.




of Rule 37 should also be examined to determine if it correctly states
the reesong for the revisions the Commission has made in Rule 37.

(3) RULE 39. This rule was previously approved by the Goumission.
However, Rule 39 hes been further revised to conform to revised Rule
25(10) and some unnecessary language has also been deleted frem Uniform
Bule 39. See the revised rule and the explanation thereto.

{4} RULE 4. This rule ie set out as approved by the Commission.
The explanation of the rule should be examined to determine if it
correctly states the reasons for the revisions the Commission has made
in the rule.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Revised 8/22/60
Revised 2/11/60
Revised 12/10/59
Revised 11/10/59
—10714/59

Note: This is Uniform Rule 25 as revieed by the Law Revision Commission.
See attached explanetion of this revised rule. The changes in the Uniform
Rule are shown by underlined material for nev material and ty bracketed and
strike sut material Tor deleted material.

RULE 25. SELF-INCRIMINATION: EXCEPTIONS.

Subject to Rules 23 and 37, every natural person has 8 privilege, which
he msy c¢laim, to refuse to disclose {in-aa-aetian—er—ta—a-pubhe-eﬂ’ieéa&-af
%kis,-,state-e!-m—gavemeatal-ageaey—ar-ﬂ.i?is&en-the!eafl any matter that
will incriminate him, except that under this rule {3] :

[ {a)-if-the-privilege-is- elaimed-in-an-ackion)

(1) The matter shall be disclosed if the judge finds that the matter
will not incrimipate the witness. [s-aadl

[ é8) 1 (2) No person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporal

Features and other identifying characteristics [ y ] or his physicel or

mental condition. {3-and]}

(3) HNo person has the privilege to refuse to demcnsirete his identify-

ing ch_a.racteristics such as, for example, his handwriting, the soupd of his
voice and mapner of speaking or his manner of walking ox running.

[¢e3] {4) Ko person hes the privilege to refuse to furnish or permit

the taking of samples of body flulds or substances for enalysis. [$-and]
[¢4)] {5) Mo person has the privilege to refuse to obey an order mede
by & court to produce for use as evidence or otherwise a document, chattel

or other thing under his control constituting, containing or dieclosing
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C (Rule 25)
matter incriminating him if the judge finds that, by the applicable rules

of the substantive law, scme [sthe-r-penoa—er-a} corporation, psrinership,

[er-stker] association, orgsnization or other persou has a superior right

to the possession of the thing ordered to be produced. {y~and]

[£éed] (6) & public [effteiad] officer or employee or amy person who

engages in eny actlivity, occupation, profession or calling doas not have
the privilege to refuse to disclose any matter which the statutes or regula-
tions governing the office, employment, activity, occupation, profession or
celling require him to yecord or report or disclose concerning it. [i—and]
(€23] _U_l A person who is an officer, egent or employee of a corpora-

tion, partnership, [ew-esher] association [y] or other organization does not

have the privilege to refuse to disclose any matter which the statutes or

C regulations governing the corporation, partnership, {ex] association or

orgsnization or the conduct of its busicess reguire him to record or report
or disclose. [#-and]
(¢g3] (8) subject to Rule 21, & defendant in a criminal action or

proceeding who voluntaily testifies in the action or proceeding upon the

merits before the trier of fact [dees-mei-have-the-priviiege-to-rvefuse-te
iiseieae-aay—mtter—!eiemt-te-w—issu-in-the—aetisa] may be eross

exemined as to all matters sbout which he was examined in chief.

(9) Except for the defendsnt in & criminal sction or proceeding, &

witness who voluntarily testifies in an action or proceeding before the

trier of fact with respect to a transaction which ineriminates him does

not haeve the priviiege to refuse to disclose in such asction or proceeding

any matter relevant to the transaction.
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(Rule 25) {Revision of August 29, 1960)

{10) If a perty in a civil action or proceeding claims or has

previocusly claimed the priviiege to refuse to discloge Erticula.r matters

at issue in such action or proceeding on the ground that such disclosure

would tend to incriminate him, such claim mey be commented upon by the

court and by counsel snd the trier of fact may draw any reasonable

inference therefrom. If & witness in an action or proceeding who is not

a_party to such action or proceeding claims or has previously claimed

the privilege to refuse 1o disclose particular matters at issue in such
action or proceeding on the ground that such disclosure would tend to
incrimipate him and if such claim tends to impeach the credibility of
the testimony of the witness, such claim may be commented upon by the

court and by counsel and mey be coneidered by the trier of fact as

bearing on the credibility of the testimony of the witness.
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Revised 8/29/60
Revised 12/10/59
Revised 11/10/5Y
RULE 25 {SELF- INCRIMINATION; EXCEPTIONS) AS

REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 25,

relating to the privilege against self-incrimination, &s revised by the

Conmission. {

THE PRIVILEGE

The words "in an action or to a public official of this state or
to any govermmentel agency or division thereof" have been deleted from
the statement of the privilege. Uniform Rule 2 provides: “Except
to the extent tc which they may be relexed by other procedural rule or
statute applicable to the specific situation, these rules shall apply in
every proceeding, both criminal snd civii, conducted by or under the
supervision of a court, in which evidence is produced.” The Commissalon
has deleted the language from Uniform Rule 25 beceuse the Uniform Rules
are, by Uniform Rule 2, concerned only with matters of evidence in pro-
ceedings conducted by courts and do not epply to hearings or interxoga-
tions by public officiels or agencies. For exemple, the Uniform Rules
of Evidence should not be concerned with what a police officer mey ask
g person accused of a crime nor with what rights, duties or privileges
the questioned person has at the police station. Even if it were decided 3
to extend the rules beyond the scope of Uniform Rule 2, it is illogical to
speak of a privilege to refuse to disclose when there is no duty to disclose
in the first place. An evidentiary privilege exists only when the person
questioned would, but for the exercise of the privilege, be under a duty

to speak. Thus, the person who refuses to answer & question or accusation
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(Rule 25)

by a police officer is not exercising an evidentiary "privilege” because

the person is undexr no legal duty to talk to the police officer. Whether
an amccusation apd the accused's response thereto are admiselble in
evidence is a separate problem with which Uniform Rule 25 does mot purport
to deal. Under the California lew, silence in the fece of an accusation
in the police station can be shown as an jmplied admission. On the other
hand, express or implied reliance on the copstitutional provision as the
reasop for failure to deny an accusation has recently been held to preclude
the prosecutor from proving the sccusation end the conduct in response
thereto although other cases taking the opposite view have not been over-
ruled. If given conduct of a defendant in a criminal case in response to
an accusation is evidence which the court feels mst be excluded because
of the Constitution, there is no need to attempt to define these situa-
tions in an exclusionary rule in the Uniform Rules of Evidence. A
compareble sitvatior would be where the judge orders a specimen of bodily
£luid teken from a perty. The rules permit this. Put the Uniform
Cormissioners point out that "a given rule would be incperative in & given
aituation where there would cccur from its application an invasion of
constitutional rights. . . . [Thus] if the taking is in guch 5 manner as
to violate the subject's constitutionel right to be secure in his person
the question is then one of constitutional law on that ground.

The effect of striking out the deleted lenguage from Uniform Rule
25 {s thet the rule will then apply (under Uniform Rule 2) "in every
proceeding, both eriminal and civil, conducted by or under the supervision

of & oourt, in which evidence is produced.”

-5- 725




C

()

{Rule 25)
EXCEPTIONS

In paragraph (a) of the Uniform Rule, now paregraph (1) of the revised
rule, the words "if the privilege is claimed In an action" have been cmitted
as superfluous because the rule as revised by the Commission applies only in
acticns and proceet.‘_.inga.

Peragraph (3) has been inserted to make it clear that the defendant in
a criminal case, for exa.mpie, can be required to walk sc that a witness can
determine if he limps like the person she observed at the scene of the crime.
Under paregraph {3), the privilege against self-incrimination cannot be in-
voked to prevent the taking of a sample of handwriting, a demonstration of
the witness speaking the same words as were spoken by a criminal as he com~
mitted a crime, etc. This matter may be covered by peragreph {b), now
paragraph (2), of the Uniform Rule; but paragraph (3) will avoid any problems
that might arise because of the phrasing of paragraph {2).

Tn paragraph (d) of the Uniform Rule, now paragraph {5) of the re-
vised rule, the rule has been revised to indicate more clearly that a
partnership or other organizetion would be included as a person heving a
superior right of possession.

The Commission has revised paragraph (g} of the Uniform Rule, now
paragraph {8) of the revised rule, to incorporate the substance of the
present California law {Section 1323 of the Penal Code). Paragrsph (g) of
the Uniform Rule (in its original form) conflicted with Section 13, Article
I, of the California Constitution, as interpreted by the Celifornia Supreme
Court.

The Commission bas included s specific waiver provision in paragraph (9)

of Rule 25. The Uniform Rules provide in Rule 37 & walver provision that

-6
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{Rule 25)

applies to all privileges. However, the Commission has revised Rule 37 so
that it does not apply to Rule 25 and hes included a gpeclal waiver provi-
sion in Rule 25. The Commission hae done this because the waiver provielon
of Rule 37 was not suitable for applicastion to Rule 25. Note that the
waiver of the privilege against self-incrimination under paragraph (9) of

revised Rule 25 epplies only in the same action or proceeding, not in a

subsequent action or proceeding., California case law appears to limit a
wvaiver of the privilege against self-incrimipation to the particuler action
or proceeding in which the privilege is waived; a person can claim the
privilege in & subsequent case even though he waived 1t in & previous cace,
The extent of wailver of the privilege by the defendant in a criminal cese
is indicated by paragraph {8) of the revised rule.

Paregraph (10) of the revised rule is a provision relating to comment
cn and the effect of the exercise of the privilege by a party to a civil
sction or proceeding end by & non-party witness to any actlon or proceeding.
It 18 believed to restate existing law. (As far ss the defendant in a
eriminal action or proceeding is concerned, the right to comment is covered
by revised Rule 23(3)) 1If a party to e civil action or proceeding invokes
the privilege against self-incrimination to keep qut relevant evidence,
the other party is presently entitled to comment on that fact end the trier
gf fect may drew inferences from it., For example, if the plaintiff in e
civil sction calls the defendant under C.C.P. § 2055 and the defendent
refuses to enswer pertinent inquiries on the ground of gelf~incrimination,
an inference adverse tc the defendant may be drawn from his privilege claim
because to hold otherwise would, in the worde of the California court, "be

an unjustifieble extension of the privilege for a purpose it was never

-7
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{Rule 25)

intended te fulfill." While there is no case dealing with a prior cleim of
privilege by & party to a civil action, the same principle would eeem
logically to epply. The claim of the privilege egainst self-incrimination
(at the trial or previously) by & witness who is not a party may be shown
under existing Californie law to impeach hie credibility "since the claim
of privilege gives rise 1o an inference bearing upon the credibility of
his statement.” Paragraph {10) continues this rule in effect. Paragraph
{10) does not, however, permit the trier of fact to draw an inference from
8 claim of privilege by & non-party witness. This is because while the
party can choose between teestifying and claiming the privilege he cannct
compel the witness to testify and it would unduly penalize the party to

permit inferences to be drawn from the silence of ithe witness.
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{Rule 37}
Reviaed 8/29/60
12/10/59

Note: This 1s Uniform Rule 37 &8s revised by the Law Revision
Comuission. The changes in the Uniform Rule are shown by underlined
meterial for new material and by bracketed and strike out materiel
for deleted material

RULE 37. WAIVER OF PRIVILEGE.
[A-persen-whe-weuld-etherwise-have-a-privilege-to-refuse-so-diseiode
oa-te-preveat-aao#her—irenrdiselesiag-a-speeifiedpnatter-has-as-sueh

priviiese—withprespeet-te-that-matter-if—%he—audse-finds-that-he-sr—anf

ather-petsan-while-%he-helier-ef—the-griviiege—haa-(a&-eaatraetei—with
anyere-Eok-te- elain-she-privilege-owy~{b)-wikhoui- eeereion-and-with é
imewiedge-of-hig-privilegey-made-digelesure- of-any-paré~of-the-matier-or
sensenied-10-eueh-o- digelopure-made-by-anyssey |

(1) Subject to Rule 38, a bolder of s privilege under Rules 26 to 29,

inclusive, waives his right to claim the privilege with respect to a

gpecified matter protected by the privilege if he has made s disclosure
ofﬁany pars of euch matter, or another has made such a disclosure with

with his consent, in an action or proceeding or otherwise. Congent of

the holder of the privilege to disclosure may be given ﬁy any worde or

conduct indicating his consent to the disclosure, including but not

1imited to his fallure to claim the privilege in an action or proceeding

in which he bas the legal standing and an oppertunity to elaim the privi-

lege. A disclosure that is privileged under these rules is not a disclosure

for the purpcses of this rule.

2) Except as otherwise provided in paragraphs 4) and of

this rule, the right to claim a privilege under Rules 26 to 29, inclusive,

as 1o a specified matter cannot be asserted by anyone once the gigpt to
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(Rule 37}
elaim the Brivileﬂe with resgec‘b to that matter 1s waived under ﬁragr_ﬂﬂ

(1) of this rule by any person who is & holder of the privilege.

{3) Subject to subparagraph (4) of peragraph (5) of Rule 26, when a

Rrivileged commnication relevant to a matter of common interest to two or
more clients is made to a lawyer whom they have retained in common, even

though one of the clients or a person acting as the holder of the priviiege

on behalf of such client has waived the right to claim the privilege provided
by Rule 26, the privilege is not waived so far ss eny other client is con-
cerned unless such other client or a person acting as the holder Vof the
privilege on behalf of such other client has nlso waived the right to cleim

the privilege under paregraph (1} of this rule.

(4) When s privileged communication relevant to e metter of common
interest to two or more patients is made to e physician whom they have

coneulted in common, even thoq@ one of the patients or a person acting as

the holder of the privilege on behalf of such patient has waived the right

to cleim the privilege provided by Rule 27, the privilege is not waived so

far Bs_any other Bgtient is concerned unless such other Etient or 8 person
ecting ae the holder of the privilege on behalf of much other patient has

'also waived the right to claim the privilege under parsgraph (1) of this rule.

(5) Even though one spouse or a person acting as the holder of the

privilege on behalf of such spouse has waived the right to elaim the

privilege provided by Rule 28, the privilege is not waived so far es the

other spouse is concermed unless the other spocuse or & perscn a.ctiqg as

the holder of the privilege on behalf of the other spouse has alsc weived

the privilege under paregraph {1} of this rule.

=10=
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(Rule 37) | Revised 8/29/60

EXPLANATION OF REVISED RULE 37 (WAIVER OF PRIVILEOE)

Limitation of Scope of Rule 37. Rule 37, relating to weiver of
privilege, has been revised so that it applies only to Rules 26 to 29.

The revised rule does not epply to Rules 23 to 25 nor to Rules 30 to 36.
Rule 23, releting to the right of a defendant not to tegtify in a
eriminal action or proceeding, can be waived only when the defendant
offers himself as & witness in the specific action or proceeding and then
the wailver 12 only to cross examination on thet pert of the matter testified
to on direct, Thus, as far as Rule 23 is concerned, the provisions of
revieed Rule 37 have no applicaticn.
Rules 24 and 25 relate to the privilege against self~-incrimination.
A new paragrarh (9) is suggested for addition to Rule 25. {Bee revised
Rule 25). Because this new peragraph and paragraph (8) of revised Rule
25 cover the scope of waiver as far as the privilege egainst gelf-
incrimination ie concerned, revised Rule 37 has no application to Rule 25.
Revised Rule 37 likewise has no application to the privileges provided
in Rules 30 to 36, inclusive, since each of these rules specifies when the
privilege 1s available and when it is not.

Waiver by contract. Under revised Rule 37 the fact that a patient,

for example, has in an insurance application suthorized his physician to
disclose privileged matter does not waive the physiclan~patlient privilege
for other purposes unless disclosure is actually made pursuant to suoh
euthorization. This differs from the Uniform Rule. The Commission cen
see no valid resson why an insurance applicant should not be allowed in

such & case to make s contract authorizing disclosure without waiving the
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{Rule 37)

privilege in all cases. The fact that & person has applied for insurance
should not be the determining factor as to whether e privilege exiets in
a case having no relationship to the insurance contract. On the other hangd,
once & disclogure is mede pursuant to such authorization the seal of secrecy
is broken and the holder of the privilege should no longer be able to cledm it.
Two geraoﬁs entitled to claim privilege at same time. Generally speaking,
under revised Rule 37, the right to claim a privilege as to a specified matter
cennot be asserted by snyone once the right to claim the privilege with respect
to that matter has been waived by a holder of the privilege. However, three
exceptions to this general rule are stated in paragrephs (3), (4) end (5) of
the revised rule: Where two persons are the holder of & privilege at the
same time (two spouses, two patients who Jointly consult & physicien, two or
more clients who Jointly consult a 1&wyer); any one of the holders of the
privilege may claim it unless he or a person acting on his behalf has walved
the privilege. In other words, where several persone are the holders cf any
of these privileges at the same time, & welver by cne of them does noi waive

the privilege on behalf of the others.

Examples:

Rule 26 - several clients.

(1) One client appears as & witness and is willing to disclese &
confidentisl communication made to his attorney; enother client who retained
the lawyer Jjointly with the witness client cbjects: Objection sustained.

(2) One client eppears as a witnese and testifies as to a confidential

communication made to the attorney; the other client who jointly consulted the

12
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(Rule 37)
lawyer is not a party to the proceeding. In a second proceedlng the first

client is celled upon to repeat the same testimony or the record of the
previoue testimony ls presented. The other client who retained the lawyer

Jointly with the witness client objecta. Objection sustained.

Rule 28 - husband and wife.

{1) Husband appears es s witness and agrees to testify as to confi-
dentisl comminication between husband and wife. Wife objects. ObJjection
sustalned.

(2) Husband appears as a witness and testifies as to confidential
commpication between husband and wife; wife 1s not present at the time
and is not e perty to action or proceeding. In a second action the husband
is called upon to testify as to the seme communication. Husband objects;

objection overruled - he has weived. Wife objects; objection suatelined,

Rule 27 - physician and patient.

Two patients jointly consult s physicien., (For example, a husband
and wife may Jointly retain s physician regarding a fertility problem or
a husband &nd wife may Jjointly consult & peychiatrist.) In the course of
eonsultation a privileged cormmunication is made to the physiclan.

(1) Husband appears a5 a witness and egrees to testify sa to the
privileged communication., Wife cbjects. Objection sustained.

(2) Husband weives physician-patient privilege in writing. Wife
does not weive privilege. In a subsequent action, wife 1s called to testify.

Husband objects: objection overruled. Wife objects: objection sustained.

.13~
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(Rule 37)
Consent to disclosure. The revised rule mekee it clear that failure

to claim the privilege where the holder of the privilege has the legal
standing and the opportunity to claim the privilege constitutes a consent é
to discloeure. This is existing Californis law.

Knowledge of the privilege. The Uniform Rule provides that a waiver

ig effective only if disclosure is made by the holder of the privilege
twith knowledge of his privilege." The Commission has eliminated thiam
requirement becauee the existing Californiam law apparently does not require
p showing that the person kanew he hed & privilege at the time he made the
disclogure, The privilege 1z lost because the seal cof secrecy has in fact
been broken. Furthermore, if disclosure is made it indicates that the person
414 not himself consider the matter confidential.

Coercion in disclosure. The Uniform Rule requires that the disclosure
be made without coercion. This provision has been eliminated by the Com~
migsion because Rule 38 specifically covers admissibility of a dieclesure

wrongfully coumpelled.
Privilege disciogures. The revised rule provides that a dlsclosure

that is privileged under these rules is not a disclosure for the purpose
of waiver of a privilege. Thus, a husband who consults a physician may
tell his wife what he told the physician without welving the physiciane

patient privilege.

«1h-
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Revised 8/29/60
Revised 12/10/59

Note: This is Uniform Rule 39 as revised by the law Revision Commission,
The changes in the Uniform Rule are shown by underlined materisl for new
materiat end by bracketed and strike out mdterisl for deleted material.

RJLE 39. REFERENCE TO EXERCISE OF PRIVILEGES.

Subject to parsgraph [£43y] (3) of Rule 23 and paragraph {10) of Rule
250y} 2

(1) If e privilege ie exercised not to testify or to prevent another

from testifying [y-either-im-the-setion-or] with respect to [parédeular
madsens) matter, or to refuse to disclose or to prevent enother from
dieclosing any matter, the judge and counsel mey not comment fhereon, ne
presumption shall arise with respect to ﬁhe exerclse of the privilege fyl
and the trier of fact mey not draw eny [agverse] inference therefrom as to

the credibility of the witneas or as to any matter at issue in such action

or proceeding. {In—these-aury-eases-whereia—the-r&sht-te-eue!eise-a

pri*iiege,-as—Ehereiné-previded,-mayahe-n&aunﬂerutoad—aadrunfava:able
iaierenees-i:awnnby-%he-tiierbef-the-faet,-e!-be-im@aired—in-the—par#ieula!
essey) |

{2) The court, at the request of {4ee] a party [exereising~4ke] who may

be adversely affected becauss an unfavorsble inference may be drawn yy the

jury becauee e privilege has been exercised, [may] shall instruct the jury

Iia-augysr%—ef—sueh-priv&lege] that no presumption arises with respect to

the exercise of the privilege and that the jury may not draw agx'inference

therefrom es to the credibility of the witness or as to any metter at issue

in such action or proceeding.

~15=
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{Rule 39)
EXPLANATION OF REVISED RULE 39 (REFERENCE TO EXERCISE OF PRIVILEGE)

General comment.

The Commission epproves the principle of Rule 39 except insofar as

Rale 39 applies to the privilege against gelf-incrimination.* A recognized

privilege should not be impaired by giving the judge or counsel & right to
comment on the exercise of the privilege to the detriment of the one

exercising the privilege. Nor should the trier of fact be permitted to

draw any inference from the exercise of the privilege as to the credibility

of & witness or as to any matter at issue in the case., To permit comment
on or inferences to be drawn from the exercise of a privilege tends to

destroy the privilege. This is the existing Californis lew.

Instruction in support of privilege mendatory.
Upon request of a perty who may be adversely affected because an

unfavorsble inference mey be drawn because a privilege has been exercised,
the court is reguired under revised Rule 39 to instruct the Jury that nc
presumption ariees and that no inference is to be drawn from the exerciee
of the privilege. The Uniform Rule permits but does not require the court
to give such en instruction. The Commission is unable to see why this

matter should be within the court's discretion.

Neture of instruction in support of privilege.

The Commission has revised Rule 39 to state more epecifically the
nature of the instruction that should be given to the jury. The languege

of the Uniform Rule "in support of such privilege" is somewhat ambiguous.

*(gpecinl provisions are included in revised Rule 25(10) and revised Rule
23(3) to preserve the existing Californis lew as to the right to comment
on and to drav inferences from the exercise of the privilege against
gelf-incrimination.)

-16-
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(Rule 39)

The revised rule states that the jury should be instructed "that no
presumption arises with respect to the exercise of the privilege and that
the jury may not draw any inference therefrom as to the credibility of the

witness or as to any matter at issue in such action or proceeding.”

Reference to Rule 25(10)

A reference to parsgraph (10} of Rule 25 is included in revised Rule
29. Rule 25(10) permits the court and counsel to comment on the exercise
of the privilege mgainst self-incrimination, permits the trier of fact to
consider the exercise of the privilege by & non-party witness as bearing
on the credibility of the testimony of the witness and permits the trier
of fact to draw any reasonable inference from the exercise of the privilege

by & party to the actlon or proceeding.

Reference to privilege not to testify.

Rule 39 refers to & privilege not to tesiify or to prevent another
from testifying in the action. Rule 23 is the only privilege rule which
provides a priv}lege not to testify and Rule 39 does not apply to Rule 23.
Thus, the reference to a privilege not to testify or to prevent ancther
person from testifying in the action has no application because none of
the privileges covered by Rule 39 permit a person to refuse to testify in
an action or proceeding but go to the exclusion of testimony on a matter
that is privileged. Thus, the phrase ", elther in the action or" has been
deleted from Rule 39 and cother consistent adjustmenis made therein.

It is noted, however, that it may be necessary to restore the deleted
languege if the Commigsion incorporates the sc-called marital "for and

ageinst" testimonial privilege in the Uniform Rules. The Uniform Rules
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(Rule 39)

provide no such privilege. But by virtue of Section 1881(1) of the Code
of Civil Procedure and Section 1322 of the Penal Code, & married person
has & privilege, subject to certein exceptions, not to have his spouse
testify elther for or sgainst him in & civil or criminal action to which
he is & party. Section 1322 of the Penal Code alsc glves hig spouse B
privilege not to testify for or against him in & eriminal action to which

he ie a party.
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Revised 12/10/59

Note: This is Uniform Rule 40 es revised by the Law Revision
Commission. The chenges in the Uniform Rule are shown by underlined
material for new material and by hracketed and atrike out meterial
for deleted meterisl.

RULE 4O. EFFECT OFEBR&INUVERRULINGCLAIMOFPRIVIIEGE.
A party may predicate error on a ruling disallowing & cleim of

privilege only if he is the holder of the privilege. in proceedings

arising out of a witness being adjudged guilty of a contempt upon

refussl to obey an order to testify or %o disclose a matter, the

witness may predicate error on & ruling disallowing 2 claim of privilege

only if the privilege was ¢laimed by a person authorized under these

rules to claim the privilege.




EXPIANATION OF RULE 4O (EFFECT OF ERRCR IN OVERRULING CLAIM OF PRIVILEGE)

Uniform Rule 40 states the existing California law. The Cormiseion
approves this rule. When the court erroneously recognizes an asserted
privilege of a non-perty or a party, the adverse party may complsin on
appesl because proper evidence has been kept from the jury. On the other
hand, there meems to be no reason why elther party to an action should
have a ground for complaint when the infringement of the privilege of a
non-party results in a fuller fact diaclosure than the party desires.
Yet, where a party is the owner of the privilege and it is wrongfully
disallowed, the party must be allowed to predicate error on the erroneous
aﬂﬁisaion of the privileged evidence or the privilege will be destroyed.

A nev sentence is added to Rule 40 to indicate when e witnese who
is not e perty may predicate error on a ruling disallowing & claim of
privilege. In connection with this new sentence 1t is noted that under
Rules 26, 27 end 29, as revised by the Commission, a lawyer, pbysician or

priest 1s authorized under certain circumstances to claim the privilege,
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