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8/15/60
Memorandum No. 65 (1960)

Subject: Study No. 38 - Inter vivos Rights.

Attached is a draft of the recommendation and proposed statute
relating to inter vivos rights. The statute includes the changes made by
the Commission at 1ts July 1960 meeting. The recommendation has been
substantially revised to include a discussion of the constitutionality of
the Commission’s recommendations.

Fven if we send this recommendation to the State Bar following our

- August meeting, we will not receive the views of the State Bar prior to
.

the time we must print our pamphlet for this recommendation and study.
Tt would be desirable to send the recommendation to the State Bar as soon
as possible, however, since we will need to have the views of the State

Bar prior to the convening of the 1961 legislative session.
Respectfully submitted,

John H. DeMoully
Bxecutive Secretary
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CALIFORNTIA LAW REVISION COMMISSICHN
School of Law
Stanford, California

TENTATIVE

RECOMMENDATION AND PROPOSED LEGISLATION
Relating to

INTER VIVOS MARITAL PROPERTY RIGHTS IN FROFERTY
ACQUIRED WHILE DOMICILED ELSEWHERE

NOTE: This is a tentative recommendation and proposed

statute prepared by the California Law Hevision Comission.

It is not a final recommendation and the Commission should

not be considered as having made a recommendation on &

particular subject until the final recommendation of the

Commission on that subject has been sutmitted to the Legislature.

This material is being distributed at this time for the purpose

of obtaining sugpestions and comments from the recipients and is

not to be used for anvy other purpose.




LETTER OF TRANSMITTAL

In 1957 the California Law Revision Commission made a number of
recommendations relating to the rights of a surviving spouse in property
acquired by a decedent during marriage while domiciled elsewhere. The
bill which embodied these recommendations was enacted as law, becoming
Chapter 490 of the Statutes of 1957. At the same leglslative session
the Commission was authorized to make & study es to whether the law
relating to inter vivos rights of one spouse in property acquired by
the other spouse during marriage while domiciled outside California
should be revised (Resclution Chapter 202 of the Statutes of 1957).
The Commission herewith submits its recommendation relating to this
subject and the study prepared by its research consultant, Mr. Harcld
Marsh, Jr. of the School of Law, University of California at Los

Angeles,
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TENTATIVE
RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION
Relating to
Inter Vivos Marital Froperty Rights in Property

Acquired While Domiciled Elsewhere

Background

Married persons who move to California often bring with them personal
property which was acquired during the marriage while they were domiciled
elsevhere and which would have been community property had they been
domiciled here when it was acquired. This property is in some cases
retained in the form in which it is brought to this State; in other cases
it is exchanged for real or personal property here. Other married persons
who never become domiciled in this State purchase real property here with
funds acquired during marriasge while domiclled elsewhere. The Legislature
and the courts of this State have long been concerned with the problem
of what rights, if any, the spouse of the person who originally acquired
such property should have therein, or in the property for which it is
exchanged, both during the lifetime of the acquiring spouse and upon his
death.

The first leglsletion enacted to deal with property brought
here by married perscns domiciled elsevhere at the time of its
acquisition took the form of s 1917 amendment to Section 164 of the Civil
Code which purported to treat such property as community property if it

would not have teen sepurate proporty hed the owner been domiciled
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in California when it was acguired. However, in Estate of Thornton,l decided

in 1934, the California Supreme Court held the 1917 amendment uncenstitutional
under the due process and privileges and immunities clauses of the Fourteenth
Amendment to the United States Constitution on the ground that a spouse's
ownership of property acquired while domiciled elsewhere camnnot be
substantially modified during his lifetime merely because he moves to
California and brings the property with him. Although the 1917 amendment

has never been repealed, it has been tacitly assumed by both the bar and

the courts to be a dead letter since Estate of Thormton was decided.

Legislation was enacted in 1935 and 1957 which, in effect, treats
property acquired other than by gift, devise, bequest or descent by a
married person while domiciled elsewhere substantially like community
property upon his d.eath.2 However, such property heretofore has been
congidered to be the separate property of the acquiring spouse prior Fo
his death except insofar as Section 201.8 of the Probate Code, enacted in
1957, places limitations on the owner's power to make "will substitute"
gifts of such property during his lifetime. This study and recommendation
is concerned with whether and to what extent such property should no

longer be treated as separate property during the owner's lifetime.

11 cal.2d 1, 33 P.2d 1 {193h).

2There is believed to be no valid constitutional cobjection to this legislation
in its present form in view of the plenary power of the state over a

decedent's property. See Recommendation and Study relating to Rights of
Surviving Spouse in Property Acquired by Decedent While Domiciled Elsewhere,
T Cal. Law Revision Comm'n Rep., Rec., & Studies E~1 et seq. (1956).




Recommendation

The Law Revision Commission believes that property acquired by a
married person while domiciled in a noncommunity property state should
continue to be treated as his separate property during his lifetime for
most puwrposes. This provably conforms to the owner's expectation and in
most cases little, if any, useful purpose would be servad by
tresting the property differently. Furthermore, any general attempt to
convert such property into community property not only might be thought

to raise constitutional issues in view of Estatz of Thornton but would

also create practieal difficulties.

The Commission has concluded, however, that there are certain
speciflc purposes for which property acgquired during marrisge other
than by gift, devise, bequest or descent by a married person while
domiciled elsewhere should no longer be treated as that person's
separste property during his lifetime. The three most important of
these are:

{1} Treatment of the property in case of divorce or
separate malntenance;

(2) Declaration of & homestead during the lifetime of
the spouse who acguired the property; and

(3) Trestment of the property for gift tax purposes.

The Commission recommends that special statutory provisions be
enacted to deal specifically with each of these situations. In addition,
various other revisions of the law, indicated below, should be made.

Accordingly, the Commission mekes the following recommendastions:



1. Tdentification as "Quesi-Community Property.' The Commission

recommends that property acquired other than by gift, devise, bequest

or descent by & married person while domiciled elsewhere should he
referred to as quasi-community property in the speclal statutory
provisions that treat such property differently from other separate
property.3 To this end the recommended statute includes several
definitions of quasi-community property, each carefully phrased to cover
the particulsr situations to which it is applicable.

A major adventage of the quasi-community rroperty label is that it
makes it possible to draft statutes without repeating interminably the
phrase "property acquired other than by gift, devise, bequest or descent
by a married person while domiciled elsewhere." In addition, this
designation calls attention to the fact that the propexty is being given
s unique status for some purposes and suggests that for these purposes
the property is more analogous to community property than to separate
property.

2, Divorce or Separate Maintenance. Under existing law a court

has no authority to divide separate property in divorce or separate
maintenance cases. Hence, a court lacks authority to divide quasi-
commmity property in such cases, for such property is separate property.
The Civil Code should be amended to provide for the division of quasi-
community property in the same manner as community property when a
divorce or decree of separate malntenance is granted.

The underlying theory of the community property system is that

3o course, in situations not covered by the special statutes recommended
herein such property will comtinue to be, and to be referred to as,
separate property.

.
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hushand and wife are essentislly & pertnership insofar as the acquislition
of property during marriage is concerned. Community property states take
the view that both spouses contribute in substantial part to the effort
by which such property is accumulated regardless of which of them is
formally the recipient of the property and that both should, therefore, be
regarded as having substantial rights of ownership in it.

The Commission believes that when property is acquired by married
persong living elsewhere other than by gift, devise, bequest or descent
Californie is justified in regarding such property as having been jointly
acquired by them in the same sense as community property is Jolntly
acquired by Californis spouses. Even though such property was technically
conveyed or paid to only one spouse and even though he acquired "title"
thereto under the law of his domicile at the time of its acquisition, the
acquisition is as attributeble to the econtribution of both spouses to
the joint marital enterprise upon which they were then engaged a8 in the
case of community property. If this view be sound it follows that such
property should be treated like community property for the purpose of
division between the spouses when & decree of divorce or separate
maintenance is granted.

The basic Californis theory of division of property on divorce is
that each spouse retains his own property save when exceptional
circunstances warrant taking property of one spouse and giving it to
the other. Thue, each spouse retains his own separate property upon
divorce in all cases. Similarly, the community property, being jointly
acquired and owned, is divided evenly between the spouses. The only

exception to this treatment of property on diveorce occurs when a diveorce
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is pranted on the ground of adultery, extreme cruelty or insanity, in
which event the divorce court is authorized to divide the community
property in such proportions as the court, from all the facts of the
case and the condition of the parties, may deem just.

There is no reasor why Californie should treat quasi-community
property @ifferently from community property on divorce or separate
maintenance; the relationship of the spouses to it 1s far more analogous
to their relationship to comrunity property then to separate property.

To take an exesmple, suppose : man and women are married in New York end
live there for 20 years, that they then move to Califcrnia end live for

a second 20 yesrs and that at the end of the period they have $100,000
worth of property which was accumulated out of the husband's earnings

over the forty years involved. The wife's contribution to the accumulation
of the $100,000 would in all probability have beenro greater during the
second 20-year pericd than during the firet.

The question may be raised whether the husband would be unconstitutionally
deprived of his property in such & case because under the law of New York
his earnings during the first 20-year period were regarded as his separate
property. The Commission belleves that he would not be. The statutes of
a large number of states have long granted to the divorce court the power
to divide the separate property of the husband or wife or both between the
spouses. These ctatutes have been applied for many years without any
question being raised or suggested as to their constitutional vaelldity
insofar as the Commission is aware, Moreover, the recommended statute
does not require that quasi-community property be divided in a disceriminatory

or unreasonable manner. All that the court is authorized to do is to assign
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the gquasi-community property of both spouses to the respective parties
"in such proportions as the court, from all the facts of the case, and
the condition of the parties, may deem just" if the divorce or separate
maintenance is granted on the ground of adultery, incurable insanity or
extreme cruelty and to divide it equally between them if divorce or
separate maintenance i1s granted on any other ground. If this is a
reasonsble method for division of the commmnity property, it would not
seem to be unreascnable as applied to gquasi-community property. That
California would have a legitimste interest in applying its own law in
such a case and would not be merely intermeddiing in the concerns of
other states would be assured by the fact that at least one spouse must
be & resident of this state before a divorce action may be filed.
Similarly, in enforcing a decree, judgment or order rendered in an
action for divorce or separate maintenance, the court should resort to
the quasi-community property for the payment of temporary and permanent
alimony, child support and counsel fees and costs before it resorts to
the separate property of the party required to make such payments. To
effectuate this recommendation, Sections 141, 142, 1k3 and 176 of the

Civil Code are amended in the recommended statute.
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3. Homestead. Quasi-community property should be trested like

comminity property insofar as declared homesteads are concerned. Under
existing law, quasi-community property is considered separate property
for this purpose. Therefore, the wife, but not the husband, can declare
a homestead in the guasi-community property of the other spouse without
that spouse's consent; and, if such a declaration is made, the property
goes on the husband's death to his heirs and devisees rather than to the
surviving wife or children. In contrast, elther spouse can declare &
homesteed upon community property whether or not the other spouse joins
in the declaration and when such a declaration has been made the property
goes on the death of either spouse to the surviving spouse or the children.
Quasi-cormmnity property should be treated like community property for

the purpose of a declared homestead for the same reeason as it should be

treated like commmity property in the case of divorce or separate maintenance

-=- i.,e., because both spouses have contributed to the acquisition both
should have substantial rights with respect to such property. Quasi-
corminity property alreedy is treated substantielly the seme as comrmnity
propsrty Tor probete homestead purposes.

The principal effects of this recommendation are that upon the death
of the acquiring spouse a quasi-community property homestead will vest in
his surviving spouse or children rather than in his heirs or devisees and
that = husband will be sble to declare & homestead in the quasi-community
property of his wife without her consent.

Where the right of one spouse to a declared homestead or probate
homestead in community property or separate property otherwise exists, the

fact that the other spouse is not domiciled in California or died not
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domiciled here dces not prevent the creation of tke homestead. The same
principle should apply in the cese of quasi~community property. Accordingly,
the Commission recommends (1) that a quasi-commmnity property homestead
created during the lifetime of the acquiring spouse be treated like a
community property homestead, whether or not the spouse who originally
scquired the homestead property is domiciled in California at the time of
the declarstion or thereafter and (2) that Section 661 of the Probate

Code be smended to eliminate the present requirement that the decedent

be domiciled here at the date of death.

To effectuste these recommendations, the recommended statute includes
the following provisions:

{(r) A new Section 1237.5 is added to the Civil Code and amendments
are pade to Sections 1238 and 1265 of the Civil Code to permit elther
spouse to declare & homestead in the quasi-community property of either
spouse during the lifetime of the acquiring spouse and to treat such home-
stead the same as a homestead selected from community property.

(b) Section 661 of the Probate Code is smended to delete the references
to Section 201.5 of the Probate Code; this will eliminate the present
requirement that the decedent be domiciled here at the time of his demth.

(c) A technical omendment is made to Section 663 of the Probate Code.

the Commission believes that no serious constitutional question would
be precipitaeted by permitting the husband to declare a homestead in the
quasi-community real property of his wife without her consent. It is true
that one effect of the declaration of a homestead is that concurrence of
both spouses is thereafter required to convey or encumber the homestead.

But Califormia now permits the wife to declare a homestead on the separate

~5-
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property of her husband without his consent and to so restrict his right
to convey or encumber hie property. No cese has been found where the
congtitutionality of this restraint on alienation has even been questioned.
Furthermore, homestead statutes in other states permit the selection of a
homestead from the separate property of one or both of the spouses. These
statutes very often reguire the concurrence of both spouses to convey Or
encumber the homestead. Their constitutionality has been upheld, even
where the homestead property was acquired before the passage of the
homestead law.

Nor does the Commission believe that any substantial constitutional
guestion 1s raised by its recommendation that on the death of the
acquiring spouse = homestead selected from gquasi~community property goes
to the surviving spouse or children rather than to the heirs or devisees
of the acquiring spouse. It is well established that the State has

virtually plenary power over the property of a decedent.

Y p6 Am. Jur. Homesteads, § 132. The leading case is Bushnell v. Loomis,
234 Mo. 371, 137 S.W. 257, 36 L.R.A. {Ns) 1029 (1913). Two very early
cases upheld the application of the 1851 Homestead Act to homesteads
acquired before its enactment. Cook V. McChristian, 4 Cal. 23 (1854);
Moss v. Warner, 10 Cal. 296 (1858). See also, Coben v. Davis, 20 Cal.
187 (1862) and Gluckeuf v. Bliven, 23 Cal. 312 {1863).
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4. Gift Tax. New sections should be added to the Revenue

and Taxation Code and other sections of that code should be
amended to treat guasi-community property substantially like
community property for purposes of the California gift tax.
For inheritance tax purposes, quasi-community property is now
treated substantially like community property. Accordingly,
the recommended statute includes these provisiocns:

(a) A new Section 15300 is added to the Revenue and
Taxation Code to define quasi-community property.

(b) Section 15301 of the Revenue and Taxation Code is
amended to exclude one-hali of the property from the gift tax
in the case of a gift of quasi-community property by one spouse
to the other. The same reasons that justify exclusion of one-
half of the property from tax in the case of a gift of
community property by cne spouse to the other would appear to
be applicable to a similar gift of quasi-community property.

{(c) Analogous reascning justifies the enactment of new
Section 15302.5 of the Revenue and Taxation Code giving the
spouses the election to treat a gift of quasi-community
property to a person other than either of the spouses as
being made one-half by each spouse. Unless both spouses make
such an election, however, the gift will continue to be
considered as a gift made by the spouse who originally acquired
the propetty. The Commission has provided for an election to
treat the gift as Leing made one-half by each spouse because

to treat it the same as a gift of community property would
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require the nonacquiring spouse who had no control over the

gift tc pay one-half of the girt tax. In addition, in a case
where the donee is a close relative of the spouse who originally
acquired the property and is not a relative of the other spouse,
the gift tax on the gift might be increased if the gift were
required to be considered as being made one-half by each spouse.

(d) A new Section 15303.5 is added to the Revenue and

Taxation Code to exclude from the gift tax a transfer of quasi-
community property into community property. For inheritance
tax purposes, quasi-community property is now treated substan-
tially like community property upen the death of the acquifing
spouse. Thus, under the present law if the acquiring spouse
wishes to convert his quasi-community property into irue
community property during his lifetime, he must pay a gift tax;
and, upon his death, his surviving wife pé}s the same
inheritance tax she would have paid had no conversion been
made. To avoid this, the Commission recommends that no gift

cx be imposed when quasi-community property is converted into
true community property. It is necessary, however, to enact

one special provision to forestall an opportunity for tax
evasion. Upon the death of the husband, one-half of any
community property or quasi-community property which goes
to the surviving wife is subject to the inheritance tax.
Similarly, upon the death of the wife one-half of her quasi-
community property which goes to the surviving husband is

subject to the inheritance tax. However, all community
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property in the wife's estate which goes to her surviving
husband is excluded from the inheritance tax. Thus, in the
absence of a special provision a tax on a transfer of gquasi-
community property from the wife to the husband could be
avoided by transmuting it into community property during

her lifetime. To prevent this the Commission recommends

that upon the death of the wife one-half of any quasi-community
property owned by the wife that was converted into community
property be taxed under the gift tax law as a gift from the
wife to her surviving husband at the time of her death.

The recommended changes in the gift tax law are favorable
to the taxpayer and it is unlikely that any question con-
cerning their constitutionality will ever be raised. In any
case, the Commission 1is convinced that the recommended
changes are constitutional.

5, Community Property Definition. Section 164 of the

Civil Cocde, which defines community property, should be
arended in two respects.
First, the 1917 amendment thereto which was held unconsti-

tutional in Estate of Thornton should be eliminated inasmuch

as the Commission has recommended above that property acquired
by married persons while domiciled elsewhere be treated like
community property during the lifetime of the acquiring
spouse only for certain limited purposes.

Second, language should be added to Section 164 to limit

the definition of community property which it expresses to
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real property situated in this State and personal property |
wherever situated which is acquired during marriage by a |
married person while he or she is domiciled in this State.
Unless it is so amended Section 164 would, after the elimination
of the 1917 amendment, be literally a directive to California
courts to treat all property acquired by married persons

during marriage as community property, without regard to

whether the property is real property or personal property,
whether it is located in this State or elsewhere, or whether

the acquiring spouse is domiciled in California or in ancother
State or country at the time of its acquisition. As interpreted
and applied by our courts, however, Section 164 has never been
given such broad application. For example, it has long been
held, in the teeth of the broad language of Section 164, that
when real property in California is purchased by a married
person domiciled elsewhere the property is separate property
rather than community property even though the funds used to
make the purchase were accumulated from earnings during
marriage; in these cases a "tracing principle” is applied to
give the person acquiring the property the same interest :
therein which he had in the funds used to make the purchase.5 é
Again, although there is no authority on the point, it seems

exceedingly unlikely that our courts would hold that real

5. Estate of Warner, 167 Cal. 686, 140 P, 583 (1914).
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property acquired in a separate property state by a married
person domiciled in California is community property by virtue
of Section 164 even if the purchase were made with ccmmunity
funds. Rather, our courts; applying the universally accepted
choice of law rule that the law of the situs of real property
governs the nature of the interests acquired therein, would
take the position that it is for the situs state to define
the kinds of estates in real property which exist there and
to determine which of these is acquired in consequence of a
purchase by a married person domiciled in California.6

The Commission believes that application of the very broad
language of Section 164 should continue to be limited by long

established and generally accepted choice of law principles

6. In Tomaier v. Tomaier, 23 C.2d 754, 146 P.2d G05 (1944}
and Rozan v. Rozan, 49 C.2d 322, 317 P.2d 11 (1957), it
was held that when real property is acquired in another
state with community funds the nonacquiring spouse has
an equitable interest therein which will be recognized
by the courts of this State. Those courts did not say,
however, that such real property 1is community property.
They said only that the interest of the other spouse
survives to the extent of enabling that spouse to follow
her community property interest in the money into the
real property purchased with it. The proposed amendment
of Section 164 of the Civil Code would, of course, have
no effect on the application of this well established
"tracing™ principle.
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svated in its proposed amendient thereto’ and that it is
desirable that Section 164 should reflect these limitatiors
on its fac: for the guidance of all who may have occasion
to consider its application in a situation invelving persons

or property located in other states or countries.

6. Adjustment of Section 201.5 of the Probate Code.

Section 201.5 of the Probate Code should be revised to clarify
the section and to make its form consistent with tle other
definitions of quasi-community property in the stsiute recom-

mended by the Commission.

7. Under Section 164, as revised by the Commissiocn. the character

of real property acquired in this State in exchnnge for services
rendered here will be determined according to tire marital
property system of the state or country in which the spouse
rendering the services is domiciled. Some cases in other juris-
dicticns suggest that under these circumstances the real
property would be community property although it would have

been separate property if acquired in exchange for separate
property -- i.e., cash instead cf services. The Commission

sees no justification for making a distinction as to the

marital interests in real property acquired in this State by

a person domiciled in another state depending upon whether

the property is acquired directly in exchange for services or

in exchange for money paid for such services. No California
case has been found which makes this distinction.

-16-
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The Commission's recommendation would be effectuated by the enactment

of the following measure:

An sct to add Sections 140.5, 140.7 and 1237.5 to the Civil Code, to

amend Sections 141, 1h2, 143, 146, 148, 1hkg, 164, 176, 1238 and

1265 of seid code, to amend Sections 201.5, 661 and 663 of the

Probate Code, to add Sections 15300, 15302.5 and 15303.5 to the

Revenue and Taxation Code and to amend Sections 15301 and 15306

of said code, all relating to property acquired by married persons.

The people of the State of California do enact as follows:

SECTION 1. Section 164 of the Civil Code is amended to read:

164, All other real property situated in this State and ell other

perscnal property vherever situated acquired [ag£$ey] during the marriage

by [either-hushaaé-arawife;—er-heth,] a married person while domiciled

in this Stete [ineludimg-veal-preperby-sitwated-in-this-Siate-and-perconal

preperty-wheravey-situated,-heratefame~er-hereafter-aeqaireﬂ-while-deaiaileé
e&sewhere;-vhieh-weuld-nst—ha#e-heen—the-separate-preperty-sf-eithey—iﬂ
&equireaawhile-demiei;ed-in-thia-ﬂtate,] is commmity property; but when-
ever any real or personal property, or any lnterest therein or encumbrance
thereson, is acquired by a married women by en instrument in writing, the
presumption is that the same is her separate property, and if acquired

by such married woman and any other person the presumption is that she

takes the part acquired by her, as tensnt in common, unless a different

intention is expressed in the instrument; except, that when any of such
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property is scquired by husbend and wife by an instrument in which

they are described as husban? and wife, unleas a different intention is
expressed in the instrument, the pregumption is that guch property is the
community property of said husband and wife. The presumptions in this
section menticned are conclusive in favor of any person dealing in good
faith and for a valueble consideration with such married womsn or her legal
representatives or successors ln interest, and regardless of any change in
her marital status after acquisition of said property.

In cases where a merried woman has conveyed, or shall hereafter
convey, resl property which she acquired prior to May 19, 1889, the
husband, or his heirs or assigns, of such married woman, shall be barred
from commencing or maintaining any action to show that said real property
was comnmunity property, or to recover said real property from and after
one year frem the filing for record in the recorder's office of such
conveyances, respectively.

As usged in this section, personal property does not include and

real property does include lessehold interests in real property.

SEC. 2. Sections 140.5 and 140.7 are added to Article L of Chepter 2

of Title 1 of Part 3 of Division 1 of the Civil Code, to reed:

150.5. As used in Sections 140.7, 1kl, 1hk2, 1h3, 146, 148, 149 end
176 of this code, “quasi-community property” meens &ll personal property
wherever eituated and all resl property situated in this State heretofore
or hereafter acquired:

(a) By either spouse while domiciled elsewhere which would have

been community property of the husband and wife had the spouse acguiring
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the property been domiciled in this State at the time of its acqulsition;
or

(b) In exchange for real or personal property, wherever situated,
acquired other than by gift, devise, bequest or descent by elther spouse
during the merriage while domiciled elsevwhere.

For the purposes of this secticn, personal property does not include

and real property does include leasehold interests in resal property.

140.7. As used in Sections 1h1, 1h2, 1L3, 146, 1L8, 149 and 176 of

this code, "separate property" does not include guasi-community property.

SEC. 3. Section 146 of the Civil Code 1s amended to read:

146. TIn case of the dissolution of the maerriage by decree of &
court of competent jurisdiction or in the case of judgment or decree
for separate maintenance of the husband or the wife without dissolution of
the marriage, the court shall make an order for disposition of the community

property and the quasi-community property and for the assignment of the

homestead as follows:
One. 1If the decree 1s rendered oh the ground of adultery, ipcurable

insanity or extreme cruelty, the commumity property and guasi-community

property shall be assigned to the respective parties in such proportions
as the court, from all the facts of the cese, and the condition of the
parties, may deem Jjust.

Two. If the decree be rendered on any other ground than that of
adultery, incurable insanity or extreme cruelty, the community property

and quasl-community property shall be equally divided between the parties.
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Three. If & homestead has been selected from the community property

or the quasi-community property, it may be assigned to the party to vhom

the divorce or decree of separate maintenance is granted, or, in'cases
where a divorce or decree of separate maintenance is granted upon the
ground of incurable insanity, to the party sgainst whom the divorce or
decree of separate maintenance is granted. The assignment may be either
absclutely or for a limited period, subject, in the latter case, to the
future disposition of the court, or it may, in the discretion of the court,
be divided, or be sold and the proceeds divided.

Four. If s homestead has been selected from the separate property of
elther, in cases in which the decree 1s rendered upon any ground cther than
ineurable insanity, it shell be assigned to the former owner of such property,
subject to the power of the court to asaign it for a limited period to the
party to whom the divorce or decree of separate maintenance is granted, and
in cases where the decree is rendered upon the ground of incurable insanity,
it shall be assigned to the former cwner of such property, subject to the
power of the court to assign it to the perty ageinst whom the divorce or
decree of separate maintenance is granted for a term of years not to exceed
the life of such party.

This section shall not limit the power of the court to make temporary
assignment of the homestead at any stage of the proceedings.

Whenever necessary to carry out the purpose of this section, the court
may order & partition or sale of the property and a division or other dis-

postion of the proceeds.
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SEC. 4. Section 148 of the Civil Code is amended to read:

148. The disposition of the community property, of the guasi-comunity

property and of the homestead, as above provided, is subject to revision on
appesl in all particulars, including those which are stated to be in the

discretion of the Court.

SEC. 5. Section 149 of the Civil Code is amended to read:

149. When service of summons is made pursuant to the provisiops of
Sections 412 and 413 of the Code of Civil Procedure upon a spouse sued under
the provisions of thie chapter, the court, without the aid of attachment
thereof or the appointment of a recelver, shall have and may exercise the
same jurisdiction over:

Lgl The commmnity real property of the spouse so served situated in
this State as it has or may exercise over the community real property cf a
spouse sued under the provislons of this chapter and personelly served with
process within this State.

{b} The quasi-community real property of the spouse 80 served situated

in this State as it has or may exercise over the quasi-community real property

of a spouse sued under the provisions of this chepter and perscnally sexved

with process within thiz State.

SEC. 6, Section 141 of the Civil Code is amended to read:

141, In the enforcement of any decree, Judgment or order rendered
pursuant to the provisions of this article, the court must resort:

1. To the community property; then,

S
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2. To the quasi-commnity property; then,

[2x] 3. To the separate property of the party required to make

such payments.

SEC. 7. Section 142 of the Civil Code is amended to read:
142. When the prevailing perty in the action has elther & separate
estate, or is earning his or her own livelihood, or there is commmunity

property or guasi-comminity property sufficient to give him or her alimony

or a proper support, or if the custody of the children has been awarded to
the other party, who is supporting them, the court in its discretion, mey
withhold any sllowance to the prevailing party out of the separate property
of the other party. Where there are no children, and either party has a
separate estate sufficient for his or her proper support, nc allowance

shall be made from the separate estate of the other party.

SEC. 8. Section 143 of the Civil Code is amended to read:

143. The compmnity property, the quasi-community property and the

separate property may be subjected to the support and educetion of the

children in such proportions as the Court deems just.

SEC. ©. Section 176 of the Civil Code is amended to read:
176. The wife must support the husband, when he has not deserted her,
out of her separate property, when he has no separate property, and there

is no commnity property or quasi-commnity property, and he is unable,

from infirmity, to support himself.

For the purposes of this section, the terms "quasi-community property”

B



and "separate property” have the meanings given those terms by Sections

140.5 and 140.7 of this code.

SEC. 10. Section 1237.5 is added to Chapter 1 of Title 5 of Part 4
of Division 2 of the Civil Code, to read:

1237.5. As used in this title:

(1) "Quasi-community property" means real property situated in this
State heretofore or hereafter acquired:

(a) By either spouse while domiciled elsewhere which would have been
community property of the husband and wife had the spouse acquiring the
property been domiciled in this State at the time of its acguisitiomn; or

(b) In exchenge for reasl or personsl property, wherever situated,
acquired other than by gift, devise, bequest or descent by either spouse
during the marriage while domiciled elsewhere.

(2) "Separate property" does not include quasi-community property.

SEC. 11. Section 1238 of the Civil Code is amended to read:
1238. If the claimant be married, the homestead may be selected:
1. From the commnity property; or

From the guasi-commnity property; or

2.

3. From the separate property of the husbend; or [4)

i Subject to the provisions of Section 1232, from _.(_a._) the property
held by the spouses as tenante in common or in joint tenancy or [frem] (D)
the separate property of the wife.

¥When the claimant is not merried, but 1s the head of a family, within

the meaning of Section 1261, the homestead msy be selected from any of his

-



or her property. If the claimant be an unmerried person, other than the
head of a family, the homestead may be selected from any of his or her
property. Property, within the meaning of this title, includes any
freehold title, interest, or estate which vests in the claimant the
immediate right of possession, even though such a right of possession 1is

not exclusive.

SEC. 12. Section 1265 of the Civil Code is amended to read:

1265. From and after the time the declaration is filed for record,
the premises therein described constitute a homestead. If the selection
was made by a married person from the commmnity property, or from the

quasi-conmunity property, or from the separate property of the spouse making

the selectlon or joining therein, and if the surviving spouse has not con-
veyed the homestead to the other spouse by a recorded conveyance which
failed to expressly reserve his homestead rights as provided by Section
1242 of the Civil Code, the land so selected, on the death of either of

the spouses, vests in the survivor, except in the case of a meyried person's
separate homestead, subject to no other 1iability than such as exists or
has been created under the provisions of this title; in other cases, upon
the death of the person whose property was selected as a homestead, it
ghall go to the heirs or devisees, subject to the power of the superior
court to assign the seme for a limited period to the family of the decedent;
but in no case shall it, or the products, rents, issues or profits thereof
be held liable for the debts of the owner, except as provided in this title;
and should the homestead be sold by the owner, the proceeds arising from
such sale to the extent of the value allowed for s homestead exemption as
provided in this title shall be exempt to the owmer of the homestead for &

period of six months next following such sale.
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SEC, 13. Section 661 of the Probate Code is amended to read:

661. If no homestead has been selected, designated and recorded, or
in case the homestead was selected by the survivor out of the separate
property of the decedent, the decedent not having joined tnerein, the
court, in the manner hereinafter provided, must select, designate and set
apart and cause to be recorded a homestead for the use of the surviving
spouse and the minor children, or, if there be no surviving spouse, then
for the use of the minor child or children, out of the community property
or [p?eperty—te-vhieh-See%ien-aglfﬁ-s£-this-eede-ia-agpiieable] quasi-

community property or out of real property owned in common by the decedent

and the person or persons entitled to have the homestead set apart, or if
there be no community property or [Pfeperty-teawhieh-Seetien-EleE—eﬁ-this

eede-ip-applieshble] guasi-community property and no such property owned in

common, then out of the separate property of the decedent. If the property
get apart is the separate property of the decedent, {sther~than-prepersy-to
whieh-Seetiea-QGlf§-af—this-eede-is~applieable,] the court can set it apart
only for & limited period, to be designated in the order, and in no case
beyond the lifetime of the surviving spouse, or, as to & child, beyond its
minority; and, subject to such homestead right, the property repains subject
to administration.

For the purposes of this section, the terms "quasi-;cmmnnity property”

and "separate property” have the meanings given those terms in Section

1237.5 of the Civil Ccde.




SEC.14. Section 663 of the Probate (ode is amended to read:

663. If the homestead selected by the husband and wife, or either of
them, during their coverture, and recorded while both were living, other
than a married person’s separate homestead, was selected from the community

property or quasi-community property, or from the separate property of the

person selscting or joining in the selection of the same, and if the surviving
spouse has not conveyed the homestead to the other spouse by a recorded
conveyance which failed to expressly reserve his homestead rights as provided
by Section 1242 of the Civil Code, the homestead vests, on the death of either
spouse, absolutely in the survivor.

If the homestead was selected from the separate property of the decedent
without his consent, or if the surviving spouse has conveyed the homestead to
the other spouse by a conveyance which failed to expressly reserve homestead
rights as provided by Section 1242 of the Civil Code, the homestead vests, on
death, in his heirs or devisees, subject to the power of the court to set it
apart for a limited period to the family of the decedent as hereinabove pro-
vided. In either case the homestead is not subject to the payment of any debt
or liability existing against the spouses or either of them, at the time of
the death of either, except as provided In the Civil Code.

For the purposes of this section, the terms "quasi-commmunity property”

and "separate property” have the meanings given those teyms in Section 1237.5

of the Civil Code.
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SEC. 15. Section 15300 is added to Chapter 3 of Part ¢ of Division 2

of the Revenue and Taxation Code, to read:

15300. For the purposes of this chapter, property is "quasi-community
property” if it is heretofore or hereafter acquired:
(a) By either spouse while domiciled elsewhere and would bave been
the conmunity property of the husband and wife had the spouse acguiring
the property been domiciled in this State at the time of its acquisition; or
(b) In exchange for real or personal property, wherever situated,
acquired other than by gift, devise, bequest or descent by either spouse

during the marriage while domlciled elsewhere.

SEC. 16. Section 15301 of the Revenue and Taxatlion Code is amended

to read:

15301. In the case of & transfer to either spouse by the other of

community property or quasi-commnity property,[te-eithe3-speuseJ one-helf

of the property transferred is not subject to this pert.

SEC. 17. Sections 15302.5 and 15303.5 are added to the Revenue and

Taxation Code, to read:

15302.5. If any quasi-community property is transferred to & person
other than one of the spouses, all of the property transferred is subject
to this part, and:

{(a) The spouse owning the property is the doncr; or

(b} At the election of both of the spouses, each spouse shall be

considered to be the donor of cne=-nalf.
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15303.5. A transfer of quasi~community property of eithef spouse
into community property of both spouses is not subject to this part; but
if the property so transferred is the property of the wife and upon uer
death and survival by her husband the entire community property passing
%o her husband is not subject to Part 8 (commencing with Section 13301}
of this division, one-half of the separate property so transferred 1is
subject to this part upon the death of the wife as a gift from the wife

to uer surviving husband at the time of her death.

SEC. 18. Section 15306 of the Revenue and Taxation Code 1s emended

to read:

15306, As against any claim made by the State for the tax imposed by
this part, there is no presumption that property acquired by a spouse after

marriage is community property or quasi-community property. Any person

who claims that any property acquired after marriage is community property

or quasi-community property has the burden of proving that it is such.

SEC. 19. Section 201.5 of the Frobate Code is amended to read:

201.5. Upon the deathjof any married person domiciled in this State
one-half of the following property in his estate shall belong to the sur-
viving spouse and the other one-half of such property is subject to the
testementary disposition of the decedent, and in the absence thereof goes
to the surviving spouse: all personal property wherever situated and all

real property situated in this State heretofore or hereafter acquired:
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{a) [aequired] By the decedent while domiciled elsewhere which would
have been the community property of the decedent and the surviving spouse
had the decedent been domiciled in this State at the time of its acquisition;
or

(b) [aequired] In exchange for real or personal property, wherever

situated, [amd-se] acquired other than by gift, devise, begquest or descent

by the decedent during the marriege while demiciled elsewhere.

A11 such property is subject to the debts of the decedent and 1o
edministration and disposal under the provisions of Division 3 of this
cade.

As used in this section persomal property does not include and real

property does include leasehold interests in real property.



